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Abraham  Hewlett  and  others,  App'lts,  v.  William  Elmer, 

Resp't.' 

(Cburt  of  AppeaU,  FiUd  October  6,  1886.) 

Appbal — Court  op  appeals — Power  to  rbvibw,    surrogate's  decrees 
—Code  Civ.  Pro.,  §s^  1387,  3347— Laws  1883.  chapter  229. 

Where  a  decree  rendered  by  a  surrogate  upon  a  trial  by  liim  of  an  issue 
of  fact  has  been  pas  ed  upon  by  the  supreme  court,  at  general  itroi, 
the  court  <  f  a-^peals  has  no  power  to  pass  upon  questions  of  fact  depending 
upon  conflicting  evidence.  Chapter  229,  Laws  of  1883,  amending  Code 
Civ.  Pro.,  §  3347.  subd.  ll,  did  not  enlarge  the  powers  of  the  court  of 
appeals  in  this  respect,  nor  interfere  with  the  proliibition  to  decide  such 
questions  distinctly  imposed  by  section  1337,  Code  Civ.  Pro. 

Appeal  from  ju^ment  of  supreme  comi,  general  term, 
first  department,  affirming  a  decision  of  the  surrogate  of 
New  York  county  overruling  objections  to  the  probate  of  a 
will. 

Edward  Schenck  and  Henry  L.  Clinton,  for  appl'ts;  E. 
L.  Fancher,  for  resp't. 

Danforth,  J.  Samuel  Wood  made  his  will  in  July, 
1872.  He  was  possessed  of  a  large  estate,  and  after  giving 
considerable  sums  of  money  to  his  relations,  provided, 
through  trustees,  for  the  founding  and  endowment  of  an 
institution  to  be  called  the  **  Samuel  Wood  Benevolent 
Institute,"  and  a  hospital  similar  to  the  institution  known 
as  '^St  Luke's  Hospital,"  in  New  York;  at  the  same  time 
declaring  the  purpose  and  object  of  the  institute  to  be  ^^to 
assist  and  maintain"  such  of  his  relations  and  kindred, 
with  certain  exceptions,  as  shall,  in  the  opinion  and  judg- 
ment of  the  trustees,  lieed  assistance,  and  giving  to  those 
relations  a  right  to  free  beds,  bedding,  attendance,  support, 
and  maintenance  in  the  hospital  dunng  life,  if  they  shall  so 
long  need  assistance,  and  a  decent  bunal  after  death."  On 
the  twentieth  of  March,  1875,  he  executed  a  codicil,  in  due 
form,  by  which  he  removed  the  hospital  and  the  institute 
from  the  Ust  of  his  beneficiaries,  and  named  in  their  place 
the  *'  Samuel  Wood  College  of  Music,"  which  he  desired  to 
found.  He  dropped  one  S.  from  the  executors'  Ust,  and 
sustituted  Elmer,  the  respondent,  and  Abraham  Hewlett, 
in  his  place.  The  testator  died  on  the  twentieth  of  March, 
1878.    On  the  twenty-sixth  of  that  month  Hewlett  pre- 
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sented  the  will  and  codicil  to  the  surrogate  of  New  York 
for  probate,  stating  in  his  petition  that  he  was  a  nephew, 
and  the  only  heir  and  next  of  kin,  of  the  deceased.  No 
opposition  was  made  to  the  wiU,  and  it  was  admitted  to 
probate  on  the  twentieth  of  April,  1878.  The  executor  S., 
above  referred  to,  opposed  probate  of  the  codicil,  but  after- 
wards withdrew  from  the  contest,  and  that  instrument  was 
also  admitted  to  probate  on  the  tenth  of  October,  18T8. 

On  the  fourteenth  of  that  month,  Pearsall,  one  of  the 
legatees  under  the  will,  claiming  that  he  was  co-contestant 
with  S.,  and  that  the  latter's  withdrawal  from  opposition 
without  notice  to  him  rendered  the  decree  irregular,  and 
insisting  that  the  codicil  was  invalid  on  the  grounds  (1) 
that  the  testator  was  of  unsound  mind,  and  incompetent  to 
make  the  same;  (2)  that  he  was  imduly  and  improperly 
influenced  thereto  by  Elmer,  one  of  the  executoi-s  therein 
named,  and  other  mterested  parties  to  him  unknown, — 
applied  to  have  the  probate  of  the  codicil  vacated,  and  to 
be  heard  upon  his  objections.  Thereupon  the  smrogate 
made  an  order  that  he  be  allowed  to  contest  the  probate  of 
the  codicil,  and,  with  certain  other  persons,  proceed  in 
regard  thereto  and  give  such  further  or  additional  evidence 
in  r^ard  to  it  as  they  might  be  advised,  and  the  question  of 
vacating  the  probate  of  said  codicil  be  reserved  imtil  the 
close  of  said  evidence  and  the  determination  of  such  con- 
test; and  that,  subject  to  the  said  right  so  given,  the  said 
decree  admitting  the  said  codicil  to  probate,  and  the  letters 
testamentary  issued  thereon,  should  stand,  with  power  to 
the  executors  of  the  will  to  administer  the  estate  under  the 
will,  so  far  as  the  same  has  not  been  modified  by  the  said 
codicil. 

Upon  such  testimcmy  as  the  parties  produced  it  appeared 
to  flie  surrogate  according  to  the  recittd  in  a  decree 
made  Decemter  31,  1881,  that  the  said  Samuel  Wood, 
at  the  time  he  executed  the  codicil,  was  of  sound  mind, 
and  under  no  restraint,  or  influence  of  fraud,  and 
he  adiudged  that  the  decree  of  October,  1878,  admit- 
ting the  same,  with  the  will,  to  probate,  as  the  will 
and  codicil  of  said  deceased,  be  ratified  and  confirmed. 
The  motion,  therefore,  to  open  the  decree  of  October  waa 
denied,  and  the  letters  issued  thereon  to  Elmer  were  ratified 
and  declared  valid.  It  was  further  adjudged  that  the 
motion  by  coimsel  for  said  proponent,  William  Elmer,  for 
allowance  to  his  proctor  ana  counsel,  be  granted;  and  the 
amount  thereof,  as  well  as  allowances  to  the  proctor  and 
counsel  for  said  contestant,  Pearsall,  be  adjusted  by  an 
order  to  be  herein  entered  at  the  foot  of  this  decree. 

The  notice  and  petition  of  appeal  recites  that  the  only 
person  intended  to  be  made  respondent  is  William  Elmer. 
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The  appeal  is  from  the  whole  of  both  decrees  of  the  sur- 
rogate, VIZ. ;  that  of  October,  1878,  and  that  of  December, 
1881,  except  so  much  as  relates  to  the  probate  of  the  wiH. 
The  general  term  affirmed  the  decree  in  all  respects. 

We  do  not  find  in  the  record  that  the  appellants  here 
made  any  contest  before  the  surrogate,  and,  as  it  is  conceded 
by  all  that  the  will  is  valid  and  must  stand,  it  is  exceedingly 
difficult,  in  view  of  the  provisions  of  that  instrument,  to 
find  in  what  manner  they  are,  within  the  meaning  of  that 
term,  aggrieved  by  the  probate  of  the  codicil.  They  might, 
inde^,  share  in  tne  privileges  of  the  institute  and  hospital^ 

Erovided  the  trustees  were  oi  opinion  they  needed  assistance; 
ut  an  interest  so  contingent,  and  an  enjoyment  so  depend- 
ent upon  the  discretion  of  another,  can  hardly  constitute  a 
right  capable  of  enforcement  in  a  court.  Moreover,  the 
record  before  us  shows  that  as  to  them  the  decision  of 
October  was  final.  It  would  seem,  therefore,  that  the 
appeal  might  very  well  have  bwn  dismissed  by  the  supreme 
court  upon  those  grounds,  which  are  also  set  up  m  the 
answer  to  the  petition  of  appeal.  The  whole  case,  how- 
ever, was  couaidered  by  that  coui-t,  and  the  appellants  fail 
to  satisfy  us  that  there  is  any  error  in  its  dedsioii.       • 

In  one  of  the  printed  briefs  submitted  to  us  in  their 
behalf,  we  find  a  point  made  against  that  part  of  the  decree 
of  December,  which  provides  tor  costs  to  be  paid  the  pro- 
ponent, Ehner,  and  costs  to  be  paid  the  contestant,  Pearsall. 
{l)  As  to  Pearsall,  he  is  not  a  party  to  the  appeal,  and  the 
question  affecting  him  cannot  be  considered.  (2)  As  to 
Elmer,  it  does  not  appear  what,  if  any,  allowance  has  in 
fact  been  made  to  him,  and  the  proceedings  in  that  respect, 
so  far  as  the  learned  counsel  for  the  appellants  has  di- 
rected om'  attention  to  it,  seems  incomplete,  and  in  its 
present  condition  is  not  the  subject  of  review. 

The  remaining  propositions  in  the  same  brief  present  a 
very  material  question,  and,  if  well  founded,  they  show 
that,  upon  the  merits,  the  surrogate  and  general  term  have, 
in  some  inexpUcable  way,  been  misled  These  propoeitions 
are  more  than  once  repeated,  and  are  placed  upon  the  in- 
telligible and  plain  assertions  that,  by  the  undisputed  evi- 
dence, it  is  shown  (1)  that,  prior  to  the  execution  of  the 
codicil,  decedent  was  in  such  a  condition  of  mental  enfeeble- 
ment  or  senile  decay  as  to  render  him  an  easy  prey  to  undue 
influence;  (2)  that,  taking  advantage  of  decedent's  mental 
condition.  Dr.  Elmer  practiced  upon  him  the  grossest  fraud, 
and  the  rankest  kind  of  undue  influence,  for  the  purpose 
of  inducing  him  to  make  the  codicil  in  question;  (3)  that 
the  execution  of  the  codicil  was  the  result  of  fraud  and 
undue  influence  practiced  upon  him  by  Dr.  Elmer;  (4)  that 
decedent  continued  in  a  state  of  mental  enf  eeblement  or 
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senile  decay  from  the  time  of  tiie  execution  of  the  codicil 
until  his  death. 

Upon  this  statement  a  question  of  law  is  presented.  If 
there  is  evidence  leading  to  a  different  conclusion,  it  at 
most  presents  a  case  of  conflict,  and  this  alone,  if  our  former 
decisions  {infra)  are  correct,  would  not  permit  an  interfer- 
CTice  with  the  judgment  of  the  supreme  court.  In  such  a 
case  the  duty  of  weighing  and  comparing,  and  of  drawing 
inferences  from  evidence,  is  imposed  upon  the  surrogate, 
subject  to  review  by  the  generaUterm,  wnose  judgment,  as 
we  nave  frequently  held,  is  quite  independent  of  any  view 
we  might  take  of  the  same  matter.  Davis  v.  Clark  (Nov., 
1S81),  8Y  N.  Y.,  623;  In  re  Ross  (Jan.,  1882),  id.,  514;  Marx 
V.  McGlynn  (March,  1882),  88  id.,  357;  In  re  Higgins,  94 
id.,  554;  In  re  Cottrell,  95  id.,  329;  In  re  Darrow,  id.,  668; 
In  re  Yates,  99  id.,  94;  In  re  Valentine^  100  id.,  607. 

These  cases  are  placed  upon  the  groimd  that  an  appeal 
to  this  court  does  not  bring  up  for  review  a  question  of  fact 
depending  upon  conflicting  evidence ;  that  such  question 
remained  vnth  the  court  below,  it  being  for  us  only  to 
determine  whether  there  is  any  evidence  upon  which  its 
de^sion  might  fairly  and  reasonably  stand. 
•  A  second  or  supplemtoital  brief,  however,  submitted  in 
behalf  of  the  appellants,  deals  entirely  with  this  exposition 
of  the  duty  and  jurisdiction  of  this  court,  and  is  to  the 
effect  that  a  recent,  and,  in  this  connection,  hitherto  un- 
noticed, statute  (Laws  1883,  chap,  229)  requires  a  qualifica- 
tion of  the  doctrine  heretofore  asserted  by  us.  We  might 
very  well  dispose  of  this  appeal  without  discussing  the  last 
contention;  for,  in  answer  to  the  proposition  that  the  pro- 
ponent utterly  failed  to  support  the  codicil  before  the  surro- 
gate, and  that  wholly  imdisputed  evidence  was  arrayed 
against  it,  we  have  found  it  necessary  to  examine  the  entire 
body  of  testimony. 

Our  opinion  of  its  efficacy  and  force,  of  its  probative 
miality,  and  its  persuasiveness,  in  no  degree  differs  from 
that  of  the  courts  below,  A  restatement  of  the  evidence  is 
not  necessary,  nor  a  fresh  recital  of  the  circumstances 
which  establish  the  proponent's  case.  It  has  been  carefully 
analyzed  by  the  surrogate,  and  his  views  are  concurred  in 
by  the  general  term.  With  those  courts  we  agree.  We 
find  that  the  codicil  expresses  the  mind  of  the  testator;  that 
he  was  not  impelled  to  it  by  duress,  fraud,  or  deceit;  and 
with  this  conclusion  we  should,  under  ordinary  circum- 
stances, leave  the  case;  but  the  question  as  to  our  jurisdic- 
tion and  duty  to  examine  such  a  point,  upon  conflicting 
evidence,  is  of  general  importance.  It  has  been  fairly  raisea 
and  argued,  upon  an  act  of  the  legislature  which  is  claimed 
to  be  expressly  directed  to  that  purpose.     It  will  affect 
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other  cases,  and  its  construction,  therefore,  should  not  be 
postponed.  The  provision  referred  to  appears  as  an  amend- 
ment to  subdivision  11  of  section  3347  ot  the  act  containing 
the  Code  of  Civil  Procedure,  in  chapter  22,  title  2,  entitled 
**  Provisions  regulating  the  effect  and  application  of  this  act.'' 

As  originally  passed,  that  subdivision  hmited  (vdth  some 
exceptions)  the  effect,  of  chapters  14  to  20,  both  inclusive, 
to  an  action  or  special  proc^ding  commenced  on  or  after 
the  first  of  September,  1880,  that  being  the  day  on  which 
those  chapters  took  effect.  Section  3356.  In  1881  (chapter 
681,  Laws  1881)  subdivision  11  was  so  amended  as  to  pro- 
vide that  all  appeals  taken  from  any  order,  sentence,  decree, 
or  determination  of  a  surrogate's  court,  made  or  entered  in 
such  court  on  or  after  the  first  day  of  September,  1880,  in 
any  matter  or  proceeding  pending  or  undetermined  in  such 
court  on  the  first  day  or  feeptenaoer,  1 880,  shall  be  taken 
and  perfected,  heard  and  decided,  in  conformity  to  the  laws 
and  practice  r^ulating  appeals  from  orders,  sentences,  and 
decrees  of  surrogate's  court  in  force  in  this  state  on  thj^ 
thirty -firet  day  of  August,  1880;  and  all  appeals  from  any 
order,  sentence,  decree  or  determination  of  such  court, 
brought  in  conformity  thereto  since  the  first  day  of  Septem- 
ber, 1880,  were  declaa^  to  be  ^Walid  and  effectual,"  ^/eit^x 
exceptions  not  material  here.  The  subdivision  was  again 
amended  in  1883  (chapter  229)  by  inserting  a  provision  that 
''all  appeals  to  the  court  of  appeals,  from  any  order  or 
judgment  of  the  supreme  court  affirming,  reversing  or 
moaifying  any  such  order,  seatence,  decree  or  determina- 
tion ot  a  surrogate's  court,  shall  be  taken  and  perf ecte4» 
heard  and  dedded,  in  conformity  to  the  laws  ana  practice  ^ 
r^ulating  appeals  &om  orders,  sentences,  and  decrees  of* 
surro^tes'  courts,  and  the  hearing  and  decision  thereof,  in  ^ 
force  m  this  state  on  the  30th  day  of  April,  1877. " 

This  is  the  provision  rdied  upon  by  the  learned  counsel 
for  the  appellant  in  support  of  his  contention  as  to  the  duty/ 
of  this  court  topass  upon  the  facts  according  to  the  wdght. 
of  evidence.  W6  are  unable  to  give  it  that  effect.  The 
former  Code  (Laws  1849,  chapter  488,  §  471)  did  not  include 
appeals  from  surrogates'  courts^  and  it  was  held  that  they, 
remained  subject  to  the  Revised  Statutes;  and  that,  upon 
appeal  to  this  court  from  the  judgment  of  the  supreme- 
court,  in  a^case  arising  before  the  surrogate,  the  facte  and 
the  law  were  both  to  be  examined,  upon  the  ground  that 
such  appeal  was  upon  the  merits,  and  authorized  by  the 
general  language  of  section  11  of  the  old  Code,  which  gave' 
the  court  of  appeals  exclusive  jurisdiction  to  review,  upon^ 
^peal,  every  actual  determination  made  at  a  gen^:^l  term 
of  the  supreme  court,  and  was,  say  the  court,  ^Mmrestricted 
}^  any  other  statute."    Schenck  v.  Dartj  22  N.  Y.,  420. 
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So  in  Robinson  v.  Raynor  (28  N.  Y.,  494),  a  similar  duty 
is  maintained,  *'so  far  as  questions  are  presented  by  the 
appeal."  By  the  old  Code  (sections  268,  272,  348),  on  an 
appeal  from  a  decision  by  a  single  iudge  or  referee,  a 
review  of  a  question  of  fact  could  not  be  had  by  the  court 
of  appeals;  it  was  limited  to  the  general  term.  A  decision 
by  the  surrogate,  as  we  have  seen,  was  unaffected  by  that 
Code,  and  hence  there  resulted,  in  regard  to  the  same  ques- 
tions, a  diversity  of  practice.  In  1880  (chap.  245,  §  1, 
subd.  4),  the  whole  of  the  old  Code  was  repealed,  and  by 
the  new  Code,  taking  effect  on  the  1st  of  September,  1880, 
proceedings  in  the  surrogate's  court  were  regulated,  (chap. 
18,  S  2545),  and  the  practice  upon  a  trial  by  him  of  an  issue 
of  fact,  and  preparation  of  papers  on  which  an  appeal 
should  be  heard,  assimilated  to  the  proceedings  upon  and 
after  trial  by  the  court  without  a  jmr.  Exceptions  might 
be  taken  to  his  rulings,  as  upon  sucn  a  trial  as  prescribed 
in  article  third  of  title  first  of  chapter  tenth  of  that  act. 
The  provisions  of  that  article,  relatmg  to  the  manner  and 
effect  of  taking  such  an  exception,  and  the  settlement  of  a 
case  containing  the  exceptions,  apply  to  such  a  trial  before 
a  surrogate,  for  which  purpose  tne  decree  is  regarded  as  a 
judgment.  And  it  also  provided  that  an  appeal  from  a 
decree  or  an  order  of  a  surrogate's  court  should  bring  up 
for  review,  by  each  court  to  which  the  appeal  is  carried, 
each  decision  to  which  an  exception  is  duly  taken  by  the 
appellant  as  prescribed  in  that  section. 

It  should  be  noticed  that  these  provisions  are  applicable 
to  each  court  in  which  the  appeal  may  be  heard,  and 
therefore  to  the  court  of  appeals  as  well  as  to  the 
supreme  court.  Particular  provision  was  made  in  regard 
to  appeals  to  the  supreme  court  (art.  4,  chap.  18,  §  2570), 
as  to  who  might  appeal,  within  what  time,  and  how  and 
upon  what  papers,  and  upon  questions  of  law  or  fact,  or 
both;  and,  when  upon  the  facts,  it  was  declared  that  the 
appellate  court  should  have  the  same  power  to  decide 
the  questions  of  fact  which  the  surrogate  nad,  and  might, 
in  its  discretion,  receive  further  testimony  or  documentary 
evidence,  and  appoint  a  referee.     It  was  evident  that  these 

E revisions  apphed  to  the  supreme  court  only,  and  we  so 
eld.     In  re  ^oss,  supra. 

The  jurisdiction  of  the  court  of  appeals  is  designated 
and  created  by  law.  It  has  no  other.  Batterman  v.  Finn, 
49  N.  Y.,  340;  Delaney  v.  Brett,  51  id.,  78;  Gottlieb  v. 
Fowler,  55  id.,  675.  It  was  defined  (sections  190,  191,  new 
Code)  as  it  had  been  under  section  11  of  the  old  Code.  By 
section  190  it  was  given  among,  other  things,  exclusive 
jurisdiction  to  review,  upon  appeal,  every  actual  determi- 
nation made  at  a  general  term  by  the  supreme  court  where 
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a  final  judgment  has  been  rendered  in  an  action  com- 
menced m  that  court,  or  brought  there  from  another  court; 
and,  section  471  {supra)  having  been  repealed,  included,  of 
course,  aiudgment  rendered  upon  appeal  from  a  surrogate's 
court,  lliis  general  jurisdiction,  however,  was  by  section 
191  made  subject  to  various  limitations,  exceptions,  and 
conditions,  and  was  further  restricted  by  section  1337; 
which,  defining  what  questions  are  brought  up  for  review 
by  the  court  of  appeals,  expressly  declares  that  a  question 
of  fact,  arising  upon  conflicting  evidence,  cannot  be  deter- 
mined upon  such  an  appeal,  unless  where  special  m-ovision 
for  the  determination  thereof  is  made  by  law.  This  sec- 
tion not  only  superseded  the  provisions  of  sections  268  and 
272  of  the  old  Code,  relating  to  a  review  upon  appeal  of 
questions  of  fact  arising  upon  a  trial  before  a  single  judge 
or  a  referee,  but  imposed  Umitations  upon  the  court  of 
appeals  applicable  to  tne  determination  of  the  general  term 
upon  sucn  questions,  on  an  appeal  to  it  from  a  judgment 
rendered  in  any  court,  including  the  decree  rendered  by  the 
surrogate  upon  the  trial  by  him  of  an  issue  of  fact;  for,  as 
v(e  have  seen  (section  2545),  for  the  purposes  ot  review, 
such  decree  is  regarded  as  a  judgment. 

It  is  now  argued  by  the  appellants  that  the  amendment 
of  1883  {suprd)  abrogates  the  provision  of  section  1337,  so 
far  as  appeals  from  cases  originating  in  surrogates'  courts 
are  concerned,  and  restores,  as  by  re-enactment,  the  laws 
relating  thereto  which  were  in  force  on  the  30th  of  April, 
1877.  At  the  time  of  its  enactment  section  1337  had  been 
construed  bv  us  in  repeated  instances,  beginning  with 
Davis  V.  C  larky  supra,  and  followed  by  In  re  Boss  and 
Marx  V.  McOlynn,  supra,  in  all  of  which  we  placed  our 
decision  expressly  upon  the  prohibition  contained  in  section 
1337.  The  legislature  of  1883  must  be  deemed  to  have  had 
in  mind  the  whole  law,  not  only  as  expressed  by  the 
statutes,  but  bv  the  decisions  of  the  court  concerning  them; 
and  it  cannot  be  supposed  that  they  intended  by  the  later 
act  to  interfere  witn  the  policy  of  the  earlier  one,  which, 
dealing  with  the  jurisdiction  and  powers  of  this  court  em- 
phatically declared  that  a  question  of  fact  arising  upon 
conflicting  evidence  cannot  be  determined  by  it,  and 
expressly  excepts  such  questions  from  those  wluch  an  ap- 
peal brings  up  for  review.  The  act  of  1883,  supra,  does 
not  enlarge  tne  appellate  power  of  this  court,  out  only 
regulates  such  appeals  as  by  existing  laws  were  permitted, 
and  does  not  puroort  to  add  to  the  (questions  to  be  reviewed. 
In  the  absence  of  a  contrary  intention  plainly  expressed,  it 
must  be  presumed  that  the  legislature  did  not  intend  to 
interfere  with  the  prohibition  so  distinctly  (section  1337) 
imposed  upon  the  court,  and  this  view  is  supported  by  a 
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consideration  of  the  language  of  section  1338,  where,  antici- 
pating that  there  might  be  a  conflict  in  certain  cases  in  the 
courts  below,  and  consequent  reversal  of  a  judgment  of  the 
trial  court  upon  a  question  of  fact,  the  legislature,  in  the 
most  formal  and  exphcit  words,  have  declared  that  in  such 
a  case,  authenticated  in  a  prescribed  manner,  the  court  of 
appeals  must  review  the  determination  of  the  general  term 
upon  the  questions  of  fact  as  well  as  those  ot  law.  It  is 
not  probable  that  less  clear  or  imambiguous  words  would 
have  been  selected,  if  the  purpose  of  the  act  of  1883,  supra^ 
had  been  to  extend  that  jurisdiction  over  judgment^  of  the 
surrogate's  court,  reUeved  of  the  condition  expressed  in 
section  1338,  or  by  that  act,  as  to  such  judgments,  to  frus- 
trate or  destroy  the  limitations  imposeii  by  section  1337^ 
supra. 

We  see  no  i-eason,  therefore^  to  depart  from  the  decisions 
already  made  concerning  our  jurisdiction. 

The  judgment  should  be  affirmed,  with  costs  to  the 
respondent,  to  be  paid  by  the  appellants. 

All  concur,  except  Miller,  J.,  absent. 

James  J.  Belden  and  another.  Survivors,  etc.,  App'lts,  v. 
State  op  New  York,  Resp't.* 

•   {Court  of  Appeals,  Filed  October  5,  18S6.) 

1.  Judgment — When  a  bar  to  an  action — Money  paid  under  mistake. 

Although  a  party  failed  to  su8t  ain  an  action  for  obtaining  money  by  fraud, 
the  jud^ent  \a  not  a  bar  to  an  action  to  recover  the  same  money  as  having 
been  paid  under  a  mistake  of  facts. 

2.  Same — Evidence — Collateral  issues. 

Facts  offered  in  evidence  at  a  trial  to  establish* an. issue  are  not  themselyea 
in  issue  and  the  judgment  is  no  evidence  in  regard  to  them. 

8.' Payment,  presumption  of — Equftable  set  opp — Statute  of  limita- 
tions. 

Money  received  by  a  creditor  from  his  debtor  in  over-payment  on  a  con- 
tract, must  be  deemed  to  be  money  in  his  haods  for  the  use  of  the  dfebtor. 
the  debtor  is  entitled  to  its  application,  and  the  creditor  must  be  presumea 
to  have  applied  it  in  payment  on  a  subsequent  indebtedness  between  the 
parlies  the  moment  it  accrued.  The  existence  of  means  of  parent  in  the 
hands  of  tli^  creditor  and  the  lapse  of  time  aie  conclusive  evidence  of  an 
actual  discharge  of  the  accruing  debt,  or  are  of  thenwelves  facts  which  re- 
quire a  court  of  equity  to  adjudge  such  application  to  have  been  made. 
The  creditor  cannot  plead  the  Statute  of  Limitations  as  to  such  money  when 
sueing  for  the  subsequent  debt. 

Appeal  from  order  and  judgment  of  the  supreme  court, 
general  term,  Fourth  department,  affirming  a .  decision  of 
the  board  of  audit. 

E,  Nottingham  and  Martin  A.  Knapp^  for  app'lt ;  D. 
O^Brien,  Attorney  General,  for  resp't. 

Danforth,  J.,— On  the  second  of  December,  1881,  the 
appellants  presented  to  the  board  of  audit  a  claim  for  $125,- 

>  Affirming  81  Hun,  409. 
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406.90,  with  interest  on  $91,044,60,  part  thereof,  from  De- 
cember 1,  1881,  and  on  the  second  of  May,  1882,  a  further 
claim,  by  way  of  amendment  to  the  original  claim  of  $28,- 
410.58,  with  interest  from  May  1,  1882,  making  the  total 
amount  claimed  $153,817.48  ;  and  for  this  sum,  with  inter- 
est, asked  an  award  in  their  favor,  and  against  the  state. 
The  claim  is  for  money  alleged  to  have  been  earned  under 
three  contracts  for  canal  work  dated  September  9,  1869,  and 
referred  to  respectively  as  **A,"  **B,"and  '*C."  It  seems 
apparent  that  upon  contract  "B  "  there  was  unpaid  $7,605, 
with  interest,  and  on  contract  ^*C,"  $9,750,  with  interest. 
But  the  board  of  audit  f oimd  that  for  work  done  imder  con- 
tract *'A"  the  claimants  were  entitled  only  to  $341,960.70, 
and  had  in  fact  been  paid  $417,570,  leaving  due  the  state 
for  overpayment  the  sum  of  $102,610.30.  They  therefore 
held  (1)  that  contract  "A"  had  been  fully  performed^by  the 
state ;  and  (2)  that  so  much  of  the  overpayment,  under  color 
of  that  contract,  as  might  be  necessary,  should  be  apphed 
to  extinguish  the  amounts  otherwise  due  on  contracts  *'  B" 
and  "C ;"  that  for  the  balance,  viz..  $85,368.40,  the  claim- 
ants were  indebted  to  the  state,  and  accordingly  dismissed 
their  claim.  There  is  evidence  in  the  case  to  support  the 
conclusion  of  overpayment,  and  the  question  upon  this  ap- 
peal is  whether  it  is  available  to  the  state. 

The  appellant  contends  that  the  decision  by  this  court  in 
People  V.  Dennison  (80  N.  Y.,  656),  is  conclusive  against 
the  state  as  to  the  payments  in  excess  of  the  sums  right- 
fully due  under  contract  **  A.''  In  that  case  the  state  sued 
to  recover  back  the  whole  sum  of  $417,571,  upon  the  sole 
ground  that  it  had  been  obtained  from  its  officers  by  false 
pretences  and  false  certificates.  The  defendants  answered, 
and,  among  other  defenses,  set  up  a  certain  claim  for  $73,- 
674.05  as  yet  due  upon  that  contract ;  being,  as  is  now  sta- 
ted, the  same  moneys  claimed  before  the  board  of  audit 
under  contract  '*A."  The  state  succeeded  upon  the  trial, 
but  upon  appeal  both  the  supreme  court  at  general  term  and 
this  court  held- that  the  action  was  in  tort,  and  not  on  con- 
tract, and  reversed  the  jud^ent  rendered  by  the  trial  court 
on  the  ground  that  the  plmntiflf,  having  failed  to  establish 
the  fraud  alleged,  had  not  made  out  its  case.  The  supreme 
court  had  granted  a  new  trial,  but  the  plaintiff  stipulated 
so  as  to  perfect  an  appeal,  and  this  court,  in  pursuance  of 
the  stipulation,  gave  judgment  absolute  against  it.  Such  a 
judgment  presents  no  obstacle  to  the  recovery  of  money 
paid  by  the  state  officers  in  ignorance  that  the  amount  of 
work  and  materials  in  the  estimates  on  which  they  acted 
was  incorrectly  stated,  and  in  excess  of  that  really  done  or 
furnished,  and  under  a  mistake  as  to  those  facts.  That 
N.Y.  REP.,V0L.m.        2 
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question  was  neither  litigated  nor  decided  in  the  former 
action,  nor  could  it  have  been.     It  was  not  involved  in  the 

5 leadings,  nor  presented  for  determination.  Moreover,  evi- 
ence,  however  ample  to  warrant  a  recovery  for  money 
paid  under  a  mistake  of  fact,  would  be  wholly  insufficient 
to  show  that  its  payment  was  procured  by  fraud.  The 
cause  of  action  is  not  the  same.  The  judgment  reUeved  the 
contractor  from  the  imputation  and  the  consequences  of 
obtaining  the  money  fraudulent^,  but  it  did  not  establish 
the  fact  of  indebtedness,  nor  confirm  a  title  to  the  money  if 
it  was  otherwise  defective.  The  plaintiff  failed  because  its 
action  was  misconceived,  and  for  a  cause  not  warranted  by 
the  facts  proved.  The  judgment  is  no  bar  to  a  claim,  there- 
fore, for  a  sufficient  cause,  or  where  the  evidence  to  sus- 
tain the  second  would  not  have  entitled  the  i)laintiff  to 
recover  in  the  first,  where,  in  other  words,  there  is  no  iden- 
tity of  the  question  with  that  before  decided. 

it  is  entireljr  consistent  with  the  record  in  that  action 
that  money  paid  under  a  mistake  of  fact  may  be  recovered 
back,  although  the  state  there  failed  in  its  assertion  that 
the  money  was  obtained  from  its  officers  by  fraud  and  false 
pretenses.  That  question  was  settled,  but  not  the  right  of 
the  defendant  to  retain  it.  Nor  does  that  judgment  es- 
tablish the  sum  due  to  the  appellant  under  contract.  That 
(question  was  not  in  issue.  It  may  have  come  collaterallv 
in  question,  and,  as  incident  to  the  general  charge  of  fraud, 
been  the  subject  of  evidence  and  controversy ;  but  it  was 
not  in  issue  within  the  meaning  of  the  rule  which  gives 
effect  to  the  adjudication.  That  appUes  to  that  matter  only 
upon  which  the  plaintiff  proceeded  by  its  action,  and  whicn 
the  defendant  answered  by  their  pleading.  Facts  offered  in 
evidence  to  establish  the  issue  so  presented  are  not  them- 
selves in  issue,  and  the  judgment  is  no  evidence  in  regard 
to  them.  Jackson  v.  Woody  3  Wend.,  27;  Lawrence  v. 
Hunt,  10  id.,  81;  Remington  Paper  Co.  v.  G* Dougherty ^ 
81  N.  Y.,  474. 

The  appellants  contend  that  the  statute  of  limitations 
barred  the  right  to  recover  the  overpayments.  Whether 
time  had  elapsed  sufficient,  in  any  view,  for  that  pvupose,  I 
do  not  think  it  needful  to  inquire.  No  iudgment  has  gone 
in  favor  of  the  state  against  the  appellants.  The  money 
in  their  hands  was  in  excess  of  that  due  from  the  state 
when  they  presented  their  claims:  and  a  tribunal  having 
the  powers  of  a  court  not  only  of  law  but  equity,  and  ex- 
pressly charged  to  allow  only  such  sums  as  it  considered 
should  equitably  be  paid  by  the  state  to  the  claimants 
(Laws  1876,  chap.  444,  §  2),  have  adjudged  that  while  retain- 
ing it,  they  have  no  claim  which  can  be  allowed.  That 
conclusion  has  been  approved  by  a  court  authorized  upon 
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appeal  to  consider  both  the  law  and  the  evidence,  *^  and  de- 
termine the  same  between  the  claimant  and  the  state,  as 
shall  be  equitable  and  just."  Laws  1881,  chap.  211.  A 
different  decision  would  be  a  reproach  to  either  jurisdic- 
tion. The  claimants  could  ask  only  for  so  much  as  was 
due  to  them;  and  before  a  court  having  power  to  take  an 
account,  and  strike  a  just  balance  between  the  parties,  it 
would  be  a  surprising  assertion  for  one  to  say:  '*  1  obtained 
the  money  of  my  adversary  under  circumstances  which 
imposed  on  me  an  obUgation  to  repay,  but  in  the  meantime 
he  Decame  justly  indebted  to  me;  and,  as  by  lapse  of  time 
no  action  can  be  brought  by  him,  I  now  demand  that  my 
title  to  the  money,  so  obtained,  shall  not  be  questioned,  but 
be  deemed  absolute,  and  he  be  requh*ed  to  pay  the  debt 
which  has  accrued."  It  might  well  be  answered:  *'You 
shall  be  deemed  to  have  done  your  duty,  and  at  the  mo- 
ment of  the  accruing  of  the  claim,  to  have  applied  upon  it 
the  money  which  you  have  already  received  from  yoxu' 
debtor."  So  here  the  money  received  by  the  claimants  in 
overpayment  on  one  contract  must  be  deemed  to  have  been 
money  in  their  hands  for  the  use  of  the  state,  the  state  en- 
titled to  its  appUcation,  and  the  claimants  be  i)resumed  to 
have  apphed  it  in  payment  of  the  other  obUgation  the  mo- 
ment it  accrued.  The  existence  of  means  of  payment  in 
the  hands  of  the  creditor,  and  the  lapse  of  time,  are  con- 
clusive evidence  of  the  pre-existing  fact  of  an  actual  dis- 
charge of  the  accruing  debt,  or  are  of  themselves  facts 
which  require  a  court  of  equity  to  adjudge  such  application 
to  have  oeen  made.  Equity  requires  that  one  demand 
should  extinguish  the  other,  by  deducting  the  less  from  the 
greater. 

Other  propositions  are  advanced  in  behalf  of  the  appellant. 
They  are  insufficient  to  disturb  the  judgment;  nor  ao  they 
answer  the  opinion  of  the  general  term.  As  we  a^ee,  there- 
fore, with  that  court  and  the  board  of  audit  in  the  conclus- 
ion reached  by  them,  the  judgment  appealed  from  should 
beafi^mied. 

All  concxu',  except  Andrews,  J.,  dissenting,  and  Ruger, 
Ch.  J.,  not  sitting. 

People  op  the  State  op  New  York,  Besp'ts,  v.  Henry 
W.  Jaehne,  App'lt. 

(Court  of  Appeals,  Filed  October  5, 1886.) 

1.  Cbdonal  law — Bribery — New  York  city  common  councilmen — Con- 
solidation ACT  OP  188i— Penal  Code,  §  72. 

Section  58  of  the  consolidation  act,  paased  July,  1882,  is  superseded  hj 
the  Penal  Code,  section  72,  and  the  crime  of  bribery  committed  by  a 
member  of  the  common  council  of  the  city  of  New  York  is  defined  and 
made  punishable  by  that  section. 
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2.  Same— Effect  of  §  2143  of  coNsoLroATioN  act  on  Pknal  CJode. 

The  provision  in  section  2143  of  the  consolidation  act,  that  the  Pena^ 
Code  (although  enacted  before  the  consolidation  act)  is  *'  to  have  the  same 
effect "  upon  the  consolidation  act  **as  if  it  had  been  passed  after  that  act," 
docs  not  transcend  the  power  of  the  legislature.  It  subordinates  the  con- 
solidation act  to  ihe  Penal  Code  wherever  the  two  arc  in  conflict. 

8.  Same — Fenal  Code  embraces  provibions  as  to  bribery  of  all  public 
officers. 

The  sections  of  the  Penal  Code  as  to  bribery  are  so  comprehensive  as  to 
include  within  their  provisions  all  public  officers  within  the  state  of  what- 
ever character  or  grade. 

4.  Same — How  far  charter  acts  repealed  by  Penal  Code. 

Section  725  of  the  Penal  Code  was  not  intended  to  except  from  its  opera- 
tion all  penal  provis  ons  in  charier  a-  ts,  and  that  they  should  remain  in 
force  unaffected  by  the  Penal  Code.  It  is  to  be  construed  as  saving  only 
those  penal  provisions  of  charter  acts  which  are  not  covered  by  the  provis- 
ions or  the  Penal  Code.     Rapallo  and  Earle,  JJ.,  dissenting. 

6.  Confession— Additional  proof— Code  Crim.  Pro„  §  895. 

Where,  on  the  trial  of  a  person  for  a  crime,  in  addition  to  his  confession 
there  is  proof  of  circumstances  which,  although  they  mav  have  an  innoceut 
construction,  are  nevertheless  calculated  to  sug^st  the  commission  of 
crime,  and  for  the  explanation  of  which  the  coniession  furnishes  the  key, 
the  case  cannot  be  taken  from  the  Jury  for  non-compliance  with  the  re- 
quirements of  the  statute.     (Code  Cnm.  Pro.,  §  895.) 

6.  Corpus  delicti,  proof  of. 

The  words  of  the  statute,  ''additional  proof  that  the  crime  charged  ha» 
been  committed,"  seems  to  imply  that  the  confession  is  to  be  treated  as  evi- 
dence of  the  corpus  delicti,  though  insufficient  without  corroboration  to 
warrant  a  conviction . 

Appeal  from  a  judgment  of  supreme  court,  general 
term,  First  department,  affirming  a  judgment  of  the  court 
of  oyer  and  terminer,  for  New  York  city  and  county,  con- 
victing defendant  of  the  crime  of  bribery. 

In  the  year  1884,  defendant  was  a  member  of  the  board 
of  aldermen  of  the  city  of  New  York,  and,  as  such,  a  mem- 
ber of  the  common  council  of  that  city.  The  indictment 
charged  that  in  the  month  of  August,  1884,  there  was 
pending  brfore  said  board  of  aldermen  an  apphcation  of  a 
corporation,  the  Broadway  Surface  Railroad,  for  the  con- 
sent of  said  board,  as  provided  by  law,  to  construct  and 
operate  a  railroad  on  Broadway,  in  the  city  of  New  York; 
that  at  the  time  aforesaid  the  defendant  agreed,  with  some 
person  to  the  gi'and  jury  unknown,  to  receive  for  his  vote 
and  influence  in  favor  of  said  apphcation  the  sum  of 
$20,000. 

Roqer  A,  Pryor  and  Richard  S.  Newcombe,  for  app'lt ; 
Randolph  B.  Martinet  district  attorney,  and  DeLancey 
Nicoll,  assistant  district  attorney,  for  resp't. 

Andrews,  J. — The  principal  question  on  this  appeal  is 
whether  the  crime  of  briberjr,  committed  by  a  memoer  of 
the  common  coimcil  of  the  city  of  New  York,  is  pimishable 
under  the  Penal  Code,  or  only  imder  the  New  York  city 
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consolidation  act  of  1882.  The  materiality  of  the  question 
presented  Ues  in  the  fact  that  the  defendant  was  indicted 
and  convicted  of  bribery,  as  a  naember  of  the  council  of  the 
dty  of  New  York,  under  section  seventy-two  of  the  Penal 
Code,  and  was  sentenced  to  imprisonment  in  the  state 
prison  for  the  term  of  nine  years  and  ten  months,  pursuant 
to  the  provisions  of  that  section,  whereas,  if  he  was  punish- 
able under  the  consoUdation  act  of  1882,  the  maximum 
punishment  by  imprisonment  could  not  have  exceeded  two 
years  in  the  penitentiarjr. 

After  a  careful  investigation,  we  have  reached  the  con- 
clusion that  section  fifty-eight  of  the  consolidation  act  is 
superseded  by  section  seventy-two  of  the  Penal  Code,  and 
that  the  crime  of  bribery  committed  by  a  member  of  the 
common  council  of  the  city  of  New  York  is  defined  and 
made  punishable  by  that  section.  In  determining  this 
question,  it  is  to  be  assmned  that  the  Penal  Code  was  the 
fitter  enactment,  although  in  point  of  fact  it  was  passed 
prior  to  the  consolidation  act. 

The  Penal  Code  was  passed  July  26,  1881,  and  took  effect 
December  1,  1882.  The  consohdation  act  was  passed  July 
1,  1882,  and  took  effect  March  1,  1883;  but  section  2143  of 
the  consoUdation  act  expressly  declares  that,  for  the  pur- 
pose of  determining  the  effect  of  this  act  upon  other  acts, 
except  the  Penal  Code,  and  the  effect  of  other  acts,  except 
the  Penal  Code,  upon  this  act,  this  act  is  deemed  to  have 
been  enacted  on  the  first  day  of  January,  A.  D.  1882.  All 
acts  passed  after  such  date,  and  the  Penal  Code,  are  to 
have  the  same  effect  as  if  passed  after  this  act." 

By  the  express  prescription  of  the  legislatin-e,  therefore, 
the  renal  Code,  although  enacted  before  the  consoUdation 
act,  is  to  have  the  same  effect  upon  the  consoUdation  act  as 
if  it  had  been  passed  after  that  act.  This  provision, 
although  somewhat  anomalous,  does  not,  as  we  can  per- 
ceive, transcend  the  legislative  power.  It  subordinates  the 
consoUdation  act  to  the  Penal  Code  wherever  the  two  stat- 
utes are  in  conflict;  and,  moreover,  what  is  material  to  no- 
tice, the  provision  affords  the  plainest  impUcation  that,  in 
the  sense  of  the  legislature,  there  were  or  might  be  penal 
provisions  in  the  consoUdation  act  in  conflict  with  the  renal 
Code.  For  the  purpose  of  construction,  the  legislature  has 
declared  in  what  order  of  time  the  two  statutes  shall  be 
deemed  to  have  been  enacted,  and  there  being  no  question 
of  legislative  power,  it  is  the  plain  duty  of  courts  to  con- 
strue the  two  statutes  in  accordance  witn  this  direction. 

Section  58  of  the  consolidation  act  is  a  re-enactment  of 
section  100  of  the  charter  of  1873,  which  in  turn  was  a  re- 
enactment  of  section  114  of  the  charter  of  1870.  It  is 
sufficiently  specific,  for  our  present  purpose,  to  state  that 
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the  section  makes  it  a  felony  for  any  person  lh  give  or 
promise  to  any  member  of  the  common  council,  or  any 
municipal  officer,  any  money  or  any  valuable  thing,  with 
intent  to  influence  his  official  action,  or  for  any  such  officer 
to  accept  any  such  gift  or  promise,  under  any  agreement 
or  undertakmg  that  his  vote,  opinion,  judgment  or  action 
shall  be  influenced  thereby;  and  subjects  the  bribe-giver, 
upon  conviction,  to  imprisonment  in  the  penitentiary  for  a 
term  not  exceeding  two  years,  or  to  a  mie  not  exceeding 
$5,000  or  both,  in  the  discretion  of  the  court;  and  the  bribe- 
taker, on  Uke  conviction,  to  the  same  punishment,  bjr  fine 
or  inmrisonment,  or  both,  and  in  addition,  subjects  him  to 
a  forfeiture  of  his  office,  and  disqualifies  him  from  holding 
any  office  under  the  city  of  New  York. 
Section  72  of  the  Penal  Code  is  in  the  following  language: 
'^Sec.  72.  A  judicial  officer,  a  person  who  executes  any 
of  the  functions  of  a  pubhc  office  not  designated  in  titles  6 
and  7  of  this  Code,  or  a  person  employed  oy  or  acting  for 
the  state,  or  for  any  piibhc  officer  in  the  business  or  the 
state,  who  asks,  receives  or  agrees  to  receive  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise 
or  agreement  therefor,  upon  any  agreement  or  understand- 
ing that  his  vote,  opinion,  judgment,  action,  decision,  or 
other  official  proceeding  shall  be  influenced  thereby,  or  that 
he  will  do  or  omit  any  act  or  proceeding,  or  in  any  way 
neglect  or  violate  any  official  auty,  is  punishable  by  im- 
pnsonment  for.not  more  than  ten  years,  or  by  a  fine  of  not 
more  than  five  thousand  dollars,  or  both.  A  conviction 
also  forfeits  any  office  held  by  the  offender,  and  forever 
disqualifies  him  from  holding  any  pubhc  office  under  the 
state." 

It  is  material,  at  the  outset,  to  inquire  whether  the 
offense  of  bribery,  committed  by  mimicipal  officers,  i^^,  as  a 
general  rule,  embraced  within  and  punishable  under  this 
section  of  the  Penal  Code.  If  the  section  does  not  apply 
to  the  bribery  of  a  municipal  officer  in  any  case,  tnen, 
plainly,  there  is  an  end  of  the  argument  in  support  of  this 
conviction.  If,  on  the  other  hand,  the  section  apphes,  in 
general,  to  this  class  of  officers,  then  it  becomes  necessary, 
m  order  to  reverse  the  conviction,  that  it  should  be  found 
that  the  special  case  of  bribery  committed  by  municipal 
officers  in  the  city  of  New  York  is  excepted,  or  in  some 
way  taken  out  of  the  operation  of  this  section.  The  com- 
prehensive character  of  the  provisions  of  the  Penal  Code 
relating  to  bribery,  both  in  respect  to  the  definition  of  the 
offense  and  the  officers  by  whpm  it  may  be  committed,  is 
apparent  upon  the  most  cm«ory  reading.  They  form  to  a 
great  extent  the  subject  of  three  titles.  Title  6  relates  to 
crimes  against  the  executive  power  of  the  state,  and  pre- 
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scribes  the  punishment  for  giving  or  offering  bribes,  or  for 
the  asking  or  receiving  of  bnbes  by  executive  and  adminis- 
trative omcers.  Title  7  relates  to  crimes  against  the  legis- 
lative power  of  the  state,  and  contains  i)rovisions  for  the 
punismnent  of  briben^  of  members  of  the  legislature. 
Title  8  is  entitled,  "Of  Crimes  Against  Pubhc  Justice.'^ 
Section  71  prescribes  the  offense  of  giving  or  offering  a 
bribe  to  a  judicial  officer,  and  certain  other  persons  enumer- 
ated, connected  either  with  the  administration  of  justice  or 
who  exercise  qitasi  judicial  functions.  Section  72,  which 
prescribes  the  offense  of  receiving  bribes,  is  not  thus 
limited.  It  specifies  judicial  officers,  but  the  specification 
is  followed  by  words  of  the  most  comprehensive  mean- 
ing, intended,  apparently,  to  include  in  this  final  pro- 
vision all  pubhc  officers  within  the  state,  of  whatever 
character  or  grade,  not  included  within  the  previous, 
titles.  It,  in  terms,  not  only  embraces  a  judicial 
officer,  but  also  "a  person  who  executes  any  of  the 
functions  of  a  pubhc  office  "  not  designated  in  titles  6  and 
7.  That  it  was  not  the  intention  to  confine  the  section  to 
judicial  officers  is  manifest  abo  from  the  subsequent 
designation  in  the  same  section  of  **a  person  employed  by, 
or  acting  for,  the  state,  or  for  any  pubhc  officer  in  the 
business  of  the  state;"  and  also  from  section  78,  which 
supplements  section  72,  and  prescribes  the  offense  of  giving 
or  offering  a  bribe  to  **a  person  executing  the  functions 
of  a  pubhc  office,"  although  the  bribery  of  a  judicial  officer 
is  specially  provided  for  by  section  71. 

It  is  plain  that  a  member  of  the  common  coimcil,  or 
other  municipal  officer,  is  a  person  **who  executes  the 
functions  of  a  pubhc  office,"  and  we  cannot  doubt  that 
mimicipal  officers  are  within  the  purview  of  section  72. 
If  this  was  less  plain  in  the  lan^age  of  the  section  itself, 
there  are  cogent  reasons  for  givmg  it  this  construction,  in 
view  of  the  antecedent  legislation,  and  the  presumed  in- 
tention of  the  l^islature.  A  reference  to  the  successive 
statutes  on  the  subject  of  bribery,  commencing  with  the 
statute  (chapter  181,  Laws  1806)  re-enacted  by  tne  Revised 
Laws  of  1813,  shows  a  constant  tendency  on  the  part  of 
the  legislature  to  extend  the  statutes  arainst  bribery  to  per- 
sons not  embraced  in  previous  laws.  The  statute  of  1806 
included  only  state  officers  and  members  of  the  senate  and 
assembly.  The  Revised  Statutes  (2  Rev.  St.,  760)  enlarged 
the  enumeration  of  state  officers  in  the  previous  statutes, 
and  for  the  first  time  included  judicial  officers.  The  amend  - 
ment  of  1853  (chapter  539)  still  further  extended  the 
enumeration  to  "any  member  of  the  common  council  or 
corporation  of  any  city  in  the  state,  or  to  the  mayor,  re- 
corder, chamberlain,  treasiu^r,  or  comptroller  of  such  city. 
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or  any  department  of  the  government  thereof."  The  act 
of  1869  (cnapter  742)  departed  from  the  practice  of  special 
eniuneration  adopted  in  the  previous  statutes,  and  substi- 
tuted words  of  general  description — '*any  person  holding 
office  under  the  laws  of  this  state;"  and  the  law  of  1869 
was  in  force  until  the  enactment  of  the  Penal  Code. 

It  will  be  noticed  that  members  of  a  common  council 
were  specially  included  in  the  act  of  1853,  and  there  can  be 
no  reason  to  suppose  that  when,  in  1869,  the  legislature 
substituted  a  general  and  comprehensive  description  in 
place  of  a  specific  enumeration,  it  intended  to  exempt 
municipal  omcers  from  the  operation  of  the  statute  of 
bribery.     It  would  seem,  moreover,  that  there  could  be  no 

f;eneral  pohcy  upon  which  an  omission  of  muuicipal  affairs 
rom  the  provisions  of  the  general  statute  against  bribery 
could  proceed.  The  cities  of  the  state  emorace  a  large 
share  of  its  population  and  wealth.  Municipal  governments 
exercise,  by  delegation,  within  a  Umited  sphere,  and  under 
certain  restrictions,  sovereign  power.  They  create  debts 
binding  upon  the  municipality,  and  wield  the  power  of 
taxation.  The  danger  to  which  public  rights  and  private 
property  are  exposed  from  dishonest  mumdpal  admmistra- 
tion  is  certainly  as  great  as  from  corruption  on  the  bench 
or  in  the  legislature.  It  is  inconceivable  that  a  bribery 
statute  of  general  application  should  be  enacted  which  did 
not  embrace  bribery  of  municipal  officers.  We  find  no  dif- 
ficulty in  reaching  the  conclusion  that  section  ^2  oi  the 
Penal  Code  applies,  in  general,  to  the  offense  of  bribery 
committed  by  municipal  officers. 

We  are,  therefore,  brought  directly  to  the  main  questicwn, 
whether  section  58  of  the  consohdation  act  is  in  force,  and 
takes  the  case  of  bribery,  when  committed  by  a  member  of 
the  common  council  of  the  city  of  New  York,  out  of  the 
operation  of  section  72  of  the  Penal  Code;  thereby  requiring 
a  different  procedure  and  a  different  punishment  in  the 
special  case  from  that  prescribed  by  the  general  law  govern- 
ing the  same  offense,  when  committed  by  a  member  of  a 
common  council  in  other  cities  of  the  state. 

The  Penal  Code,  as  its  title  impUes,  is  an  institute  of 
criminal  justice  of  general  application,  and  was  enacted, 
in  harmony  with  the  tendency  of  recent  legislation,  for  the 
purpose  of  embodying  in  a  single  statute  the  system  of 
criminal  law  applicable  to  the  state,  and  substituting  the 
^statute  so  enacted  in  place  of  the  great  number  of  stat- 
utes and  amendments  of  statutes  which  together,  before 
the  enactment  of  the  code,  constituted  the  body  of  the 
criminal  law  In  the  seventh  section  it  is  declared  that 
*Hhis  code  specifies  the  classes  of  persons  who  are  deemed 
capable  of  crimes,  and  liable  to  punishment;  the  natm*e  of 
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the  various  crimes;  and  prescribes  the  kind  and  measure  of 
punishment  to  be  inflicted  for  each; "  and  it  declared  in  the 
second  section  that  "no  act  or  omission,  begun  after  the  be- 
ginning of  the  day  on  which  the  Code  takes  effect  as  a  law; 
shall  be  deemed  criminal  and  pimishable,  except  as  pre- 
scribed or  authorized  by  the  Code,  or  by  some  statute  of 
this  state  not  repealed  by  it."  It  is  a  plain  inference  from 
these  provisions  that  the  Penal  Code  was  intended  as  a 
xevision  of  the  prior  laws  in  respect  to  crimes  and  their 
pimishment,  and  as  a  substitute  for  the  scattered  and  frag- 
mentary legislation  which  preceded  it.  The  Penal  Coae 
contains  no  general  clause  repealing  prior  statutes  covering 
the  subjects  embraced  in  its  provisions.  It,  however, 
defines  and  prescribes  the  punishment  for  murder,  larceny, 
burglary,  and  all  the  generally  recognized  offenses,  and  it 
cannot  be  doubted  that  its  provisions  on  these  subjects 
were  intended  as  a  substitute  for  similar  provisions  in 
the  prior  laws.  On  comparing  the  offense  of  bribery,  as 
defined  by  the  consoUdation  act  and  by  section  72  of  the 
Penal  Code,  it  will  be  found  that  all  the  elements  of  the 
<arime,  as  defined  in  the  consoUdation  act,  are  included  in 
the  definition  of  the  same  crime  in  the  Penal  Code, 
altiiough  the  definitions  in  the  two  statutes  are  not  identi- 
cal in  language.  By  the  consoUdation  act  every  officer 
enumerated  therein,  "  who  shaU  occejJf  a  gift  or  promise," 
etc.,  with  the  a^ement  or  understanding  that  his  vote  or 
action  shaU  be  influenced  thereby,  is  declared  guilty  of  a 
felony.  By  section  72  of  the  Penal  Code  the  words,  "re- 
ceives or  agrees  to  receive  a  bribe,"  etc.,  are  used  in  place 
of  those  in  the  consoUdation  act.  But  the  words  in  both 
statutes  are  of  equivalent  meaning. 

It  was  assumed  on  the  trial  that  the  indictment  was 
found  under  the  provisions  of  the  Penal  Code.  In  point  of 
form,  we  think  the  indictment  was  good  under  either 
statute.  It  is  not  necessary  that  an  indictment  should 
follow  the  precise  language  of  a  statute,  but  words  of 
equivalent  import  are  sufficient,  and  this  rule  of  the  com- 
mon law  is  now  declared  by  statute.  Code  Crim.  Pro., 
§  283.  We  have  then,  firsts  a  special  provision  in  the 
charter  of  the  city  of  New  York  making  bribery  committed 
by  a  city  officer  a  crime,  and  declaring  its  punishment; 
and,  next  J  a  general  law,  later  in  date  (for  so  it  must  be 
deemed),  containing  provisions  defining  with  great  minute- 
ness the  crime  of  bribery  by  executive,  legislative  and 
judicial  officers,  and  in  the  final  section  including  every 
** person  executing  the  functions  of  pubUc  office." 

The  learned  counsel  for  the  defendant  insists  that  the  two 
acts  are  not  necessarily  repugnant,  and  they  invoke  the 
N.  Y.  Rep.,  Vol.  HI.        3 
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application  to  this  case  of  the  general  rule  in  respect  to  the 
repeal  of  statutes  bv  implication,  that  a  posterior  general 
act  does  not  repeal  the  prior  local  act,  unless  the  legislative 
intent  to  repeal  be  unequivocally  apparent.  Whether  a  sub- 
sequent statute  repeals  a  prior  one,  in  the  absence  of 
express  words,  depends  upon  the  intention  of  the  legisla- 
ture; and  one  of  tne  tests  frequently  resorted  to  to  ascertain 
whether  there  is  a  repeal  by  imphcation  is  to  inquire 
whether  the  special  and  general  acts  may  both  be  executed 
without  involving  repugnancv  of  rights  or  remedies.  In 
some  cases  the  question  has  been  solved  by  holding  that 
the  general  act  was  intended  to  declare  a  generd  rule 
governing  cases  not  already  provided  for,  and  that  a  prior 
special  statute  on  the  same  subject,  operating  upon  a  single 
person  or  class  of  persons,  or  within  a  limited  territory, 
should  be  treated  as  if  specially  excepted  from  the  opera- 
tion of  the  general  law. 

It  wiU  be  foimd,  I  think,  on  examining  the  cases  in 
which  the  courts  have  held  that  a  speciS  law  was  not 
repealed  by  a  subsequent  general  law  on  the  same  subject, 
that  they  are,  as  a  general  rule,  cases  where  the  legislature 
was  not  deaUng  directly  with  the  subject  of  the  prior  law, 
and  it  was  not  in  the  mind  of  the  legislature  when  the 
general,  law  was  enacted,  or  where  the  special  law  was 
part  of  a  system  o^  local  administration,  or  where  it  was 
possible  to  assign  a  reasonable  motive  for  retaining  the 
special  and  peculiar  provisions  of  the  special  act,  notwith- 
standing the  enactment  of  a  subsequent  general  rule 
covering  the  same  subject.  The  general  bribery  act  not 
only  covers  the  whole  subject,  but  was,  we  think,  plainly 
intended  to  furnish  the  only  rule  governing  the  crime  and 

Sunishment  of  bribery.  It  includes,  by  enumeration  and 
escription,  all  officials  of  every  grade, — town,  city,  county, 
and  state  officers;  provides  a  uniform  punishment,  but 
gives  to  the  court  a  discretion  in  applying  it,  within  the 
Emit  prescribed,  to  meet  the  circumstances  of  the  particu- 
lar case. 

The  crime  of  bribery  is  not  local,  affecting  onljr  a  particu- 
lar locahty.  No  matter  in  what  place  the  crime  is  commit- 
ted, or  whether  by  a  town,  city,  county  or  state  officer,  it 
is  an  offense  in  the  punishment  of  which  the  whole  public 
are  interested.  It  is  peculiarly  a  crime  against  society  at 
large.  It  impairs  pubUc  confidence  in  the  integrity  of  offi- 
cial administration — a  confidence  most  necessary  to  be 
maintained.  It  is  impossible  to  suppose  that  the  legisla- 
ture, when  it  enacted  the  Penal  Code,  intended  to  exempt 
officials  in  the  city  of  New  York  from  the  operation  of  the 
bribery  sections.  No  pubUc  pohcy  can  be  assigned  for  such 
a  discrimination,  and  we  think  the  case  is  within  the  rule 
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that  **  a  later  statute,  covering  the  same  subject  matter,  and 
embracing  new  provisions,  operates  to  repeal  the  prior  act, 
although  the  two  acts  ai-e  not,  in  express  terms,  repug- 
nant." See  Norris  v.  Crocker^  13  How.,  429;  Bartlet  v. 
King,  12  Mass.,  545 ;  U.  S.  v.  TynaUy  11  Wall.,  88 ;  Heck- 
man  V.  Pinkney ,  81  N.  Y.,  215  ;  People  v.  Odd  &  Stock 
Tel.  Co.,  98  id.,  78. 

The  construcution  we  have  ^ven  to  the  Penal  Code,  in 
connection  with  the  consohdation  act,  is  greatly  strength- 
ened in  view  of  the  inconsistencies  which  would  result  from 
holding  that  section  58  of  the  consolidation  act  is  stiU  in 
force.  At  the  time  of  the  enactment  of  the  Penal  Code  the 
charters  of  the  cities  of  New  York,  Brooklyn  and  Long 
Island  City  contained  provisions  for  pimishing  bribery  com- 
mitted by  municipal  officers  in  those  cities.  (Laws  1873, 
chap.  335,  §  100 ;  Id.  chap.  863,  tit.  19,  §  22 ;  Laws  1871, 
chap.  460.)  But  no  such  provisions  were  contained  in  the 
chartei-s  of  Albany,  Poughkeepsie,  Troy^  Syracuse,  Roches- 
ter, Buffalo  or  Elmira.  The  general  bribery  act  of  1869, 
which  was  in  force  until  the  enactment  of  the  Penal  Code, 
made  bribery  a  crime  when  committed  by  **any  person 
holding  office  under  the  laws  of  this  state."  The  statute  of 
1869  was  imquestionably  superseded  by  the  provisions  of 
the  Penal  Code.    Unless,  therefore,  municipal  officers  are 

Eunishable  for  bribery  under  section  72,  it  follows  that  bri- 
ery committed  by  municipal  officers  in  New  York,  Brook- 
lyn, and  Long  Island  City  is  punishable  under  the  special 
Erovisions  of  me  charters  of  those  cities,  but  is  not  an  of - 
3nse,  and  is  not  punishable,  when  committed  by  officers  of 
the  same  class  in  the  other  cities  of  the  state. 

If,  on  the  other  hand,  section  72,  as  we  have  endeavored 
to  show,  includes  municipal  officers,  the  contention  tjiat, 
nevertheless,  the  crime  and  punishment  of  bribery  by  mu- 
nicipal officers  in  the  city  of  riew  York  is  still  governed  by 
section  58  of  the  consolioation  act  leads  to  an  equally  absurd 
result.  It  involves  the  necessity  of  ascribing  to  the  legisla- 
ture an  intention  to  discriminate  in  the  punishment  of  bri- 
bery when  committed  by  a  municipal  officer  in  the  city  of 
New  York,  and  when  committed  by  municipal  officers  in 
other  cities ;  and  also  the  further  inteption  to  punish  the 
crime  when  committed  in  the  smaller  munidpaUties  with 
far  greater  severity  than  when  committed  by  municipal 
officers  of  the  most  populous  and  important  city  in  the  Union. 
Such  legislation  is  absurd  in  theory,  and  leads  to  injustice. 
It  regulates  punishment  according  to  the  locality  of  the 
crime  instead  of  by  the  nature  of  the  offense.  It  is  repug- 
nant to  the  principle  that  laws  should  be  equal  and  impar- 
tial, and  ignores  a  natural  sentiment  which  requires  even 
handed  justice,  even  in  the  punishment  of  crimes.    A  law 
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punishing  homicide  in  the  city  of  New  York  by  imprison- 
ment in  the  state  prison,  and  in  Brooklyn  bv  hanging, 
would  shock  the  general  sense,  but  would  not  be  different 
in  principle  from  a  law  punishing  bribery  in  one  city  by  im- 
prisonment in  the  penitentiary  for  two  years  and  in  the 
other  by  imprisonment  in  the  state  prison  for  ten  years. 

It  is  the  duty  of  comiis,  in  construing  statutes,  to  avoid 
if  possible,  a  construction  which  leads  to  absurdity  or  man- 
ifest injustice,  and  the  case  before  us  calls  for  the  applica- 
tion or  this  principle.  The  fact  that  prior  to  the  renal 
Code  the  same  inconsistency  existed  between  the  punish- 
ment for  bribery  under  the  cnarter  provisions,  and  tne  gen- 
eral bribery  statute  does  not,  we  think,  make  it  less  the 
duty  of  the  court  to  seek  to  place  such  a  construction  upon 
the  Penal  Code  as  will  remedy  such  an  anomalous  and  un- 
satisfactory condition  of  the  law. 

The  argument  so  far  has  proceeded  upon  the  assumption 
that  the  renal  Code  contains  no  express  provision  saving 
the  bribery  provision  in  the  consoUdation  act  from  its  ope- 
ration. But  it  is  claimed  by  the  counsel  for  the  defendant 
that  section  58  of  the  consohdation  act  is  continued  in  force 
by  section  725  of  the  Penal  Code.  That  section  is  as  fol- 
lows: 

Sec.  725.  Nothing  in  this  Code  affects  any  of  the  provis- 
ions of  the  following  statutes;  but  such  statutes  are  recog- 
nized as  continuing  m  force,  notwithstanding  the  provisions 
of  this  Code,  except  so  far  as  they  have  been  repealed  or 
affected  by  subsequent  laws:  (1)  All  acts  incorporating  mu- 
nicipal corporations,  and  acts  amending  acts  of  incorpora- 
tion, or  charters  of  such  cornoration,  or  providing  for  the 
election  or  appointment  of  officers  therein,  or  defining  the 
powers  and  duties  of  such  officers;  (2)  all  acts  relating  to 
emigrants  or  other  passengers  in  vessels  coming  from  for- 
eign countries,  except  as  provided  in  section  626  of  this 
Code;  (3)  all  acts  for  the  pimishment  of  intoxication,  or 
the  suppression  of  intemperance,  or  regulating  the  sale  or 
disposition  of  intoxicating  or  spirituous  liquors;  (4)  all  acts 
denning  and  providing  for  the  punishment  of  offenses  not 
defined  and  made  punishable  by  this  Code." 

The  claim  is  that  this  section  excepts  from  the  operation 
of  the  Penal  Code  all  penal  provisions  in  charter  acts,  and 
that  as  section  58  of  the  consoUdation  act  is  a  penal  provis- 
ion of  that  character,  it  is  excepted  from  the  operation  of 
the  Penal  Code.  Notwithstanding  the  generality  of  the 
language  of  section  725,  it  is  apparent  from  other  provis- 
ions, both  of  the  consolidation  act  and  of  the  Penal  Code, 
that  it  was  not  intended  that  all  penal  provisions  in  charter 
acts  should  remain  in  force  imaffected  by  the  Penal  Code. 
The  provision  in  section  2143  of  the  consoUdation  act,  that 
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the  Penal  Code  should  have  the  same  effect  upon  the  con- 
soUdation  act  as  if  it  was  passed  after  that  act,  has  no  sig- 
nification except  upon  the  assumption  that,  in  the  sense  of 
the  legislature,  the  Penal  Code  contained  provisions  which, 
if  deemed  to  have  been  enacted  after  the  consolidation  act, 
would  or  might  modify  the  penal  clauses  in  that  act.  More- 
over, it  was  the  evident  mtention  of  the  legislature  to 
estabUsh  by  the  Penal  Code  a  uniform  rule  of  punishment 
for  crimes  of  the  same  grade  throughout  the  state.  It  is 
enacted  in  section  719  that  an  offense  specified  in  the  Code, 
committed  after  it  has  taken  effect,  **must  be  punished 
according  to  the  provisions  of  this  Code,  and  not  other- 
wise." 

The  claim  that  section  925  was  intended  to  apply  to  and 
preserve  unimpaired  all  penal  provisions  in  charter  acts  is 
clearly  disproved  by  section  726.  That  section,  which  con- 
tains the  only  express  repeaUng  provision  in  the  Code,  is  as 
follows: 

**Sec.  726.  AU  acts  and  parts  of  acts  which  are  inconsis- 
tent with  the  provisions  of  this  act  are  repealed,  so  far  as 
they  impose  any  punishment  for  crime,  except  as  herein 
provided." 

The  true  meaning  of  the  phrase  *^  except  as  herein  pro- 
vided," would,  I  apprehend,  have  been  more  clearly  ex- 
pressed by  the  words  "other  than  as  heioin  provided." 
The  consolidation  act  does  not  impose  a  pimishment  for 
bribery  inconsistent  with  that  prescribed  by  the  Penal  Code, 
and  section  726,  if  it  goes  no  fiuiiher,  clearly  confoiyns  the 
punishment  for  bribery  imder  the  consoUdation  act  to  that 
prescribed  imder  the  renal  Code,  and  so,  to  that  extent, 
affects  the  charter  provision.  In  this  view  it  is  riot  very 
material  whether  section  58  is  regarded  as  wholly  repealea, 
or  only  as  modified  in  respect  to  tne  punishment.  If  modi- 
fied only,  the  result  would  be  that  there  are  two  statutes 
identical  in  substance,  both  as  respects  the  definition  of  the 
crime  and  its  punishment,  under  either  of  which  an  indict- 
ment would  he,  a  judgment  under  one  barring  proceedings 
under  the  other.  But  we  are  "of  opinion  that  section  725 
is  to  be  construed  as  saving  only  those  penal  provisions  of 
charter  acts  which  are  not  covered  by  tne  provisions  of  the 
Penal  Code,  and  this  limitation  of  the  generality  of  the 
language  oi  that  section  is  required  upon  construing  it  in 
connection  with  other  provisions,  and  in  view  of  the  gwi- 
eral  purpose  of  the  legislature,  in  enacting  the  Penal  Code, 
to  consolidate  into  one  act  the  various  statutes  relating  to 
crim^,  and  to  prescribe  a  uniform  rule  of  punishment. 

The  main  evidence  produced  on  the  trial  to  sustain  the 
charge  of  bribery  was  that  of  a  poUce  inspector,  and  other 
police  officers,  who  testified  to  confessions  of  the  defendant. 
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It  did  not  appear  that  they  were  made  under  the  influence 
of  fear  produced  by  threats,  or  upon  any  stipulation  for  im- 
munity from  prosecution,  so  as  to  make  them  inadmissible 
imder  section  395  of  the  Code  of  Criminal  Procedure.  But 
it  is  claimed  that  there  was  no  proof  in  addition  to  the  con- 
fessions, as  required  by  statute,  to  warrant  a  conviction. 
By  section  395  of  the  Code  of  Criminal  Procedm'e,  it  is  de- 
clared that  the  confession  of  a  defendant  '*  is  not  suflScient 
to  warrant  a  conviction  without  additional  proof  that  the 
crime  charged  has  been  committed."  There  was  evidence 
given  on  the  trial  showing  that  the  Broadway  Railway  grant 
was  passed  under  circumstances  which,  while  they  may 
possibly  have  been  consistent  with  an  innocent  intention  on 
the  part  of  the  defendant  and  others,  nevertheless  indicated 
the  operation  of  imusual  motives  and  influences,  and,  when 
interpreted  in  the  light  of  the  confession,  are  strongly  cor- 
roborative of  its  truth. 

It  is  insisted  that  under  the  statute  the  corpus  delicti 
must  be  proved,  or  evidence  given  tending  to  prove  it, 
wholly  independent  of  the  confession,  and  that  no  evidence 
was  given  which,  disconnected  with  the  confessions,  had  a 
legal  tendency  to  prove  the  body  of  the  crime.  It  would  be 
a  sufficient  answer  to  this  point  that  it  is  not  raised  by  any 
exception  on  the  trial,  and  it  clearly  was  not  raised  by  the 
exception  to  the  denial  of  a  motion  for  a  new  trial,  made 
after  verdict.  But  we  are  of  opinion  that  when,  in  addition 
to  the  confession,  there  is  proof  of  circumstances  which,  al- 
though *they  may  have  an  innocent  construction,  are  never- 
theless calculated  to  suggest  the  commission  of  crime,  and 
for  the  explanation  of  wiiich  the  confession  furnishes  the 
key,  the  case  cannot  be  taken  from  the  jury  for  a  non-com- 
pliance with  the  requirements  of  the  statute.  The  words 
of  the  statute,  *^  additional  proof  that  the  crime  charged  has 
been  committed,"  seem  to  imply  that  the  confession  is  to  be 
treated  as  evidence  of  the  corpiis  delicti — ^that  is,  not  only 
of  the  subjective  criminal  act,  but  also  the  criminal  agency 
of  the  defendant;  in  other  words,  as  competent  proof  of  the 
body  of  the  crime,  though  insufficient,  without  corrobora- 
tion, to  warrant  a  conviction.  *'  Full  proof,"  said  Nelson, 
C.  J.,  in  People  v.  Badgley  (16  Wend.,  59),  "  of  the  body  of 
crime — ^the  corpus  delicti — independently  of  the  confession, 
is  not  required  by  any  of  the  cases,  and  in  many  of  them 
slight  corroborating  facts  were  held  sufficient."  We  are 
of  opinion  that  there  was  evidence  in  addition  to  the  con- 
fession which  constituted  ^* additional  proof"  within  the 
statute. 

We  have  examined  the  other  questions  raised,  but  have 
reached  the  conclusion  that  no  error  is  disclosed  in  the 
record,  and  that  the  judgment  should  be  affirmed.     The 
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case  was  carefully  tried.  Na  evidence  in  favor  of  the  de- 
fendant was  excluded,  and  none  admitted  against  him  of 
doubtful  competency.  The  charge  was  full  and  expUcit 
upon  all  the  points  to  which  the  attention  of  the  comii  was 
du-ected.  we  have  been  greatly  aided  in  our  examination 
of  the  case  by  the  argiiments  of  the  respective  couui^el, 
from  which  nothing  on  either  ade  was  omitted  legitimately 
bearing  upon  the  questions  presented. 

The  judgment  should  be  affirmed.  All  concur  except 
Bapallo,  J.,  who  reads  a  dissenting  opinion,  and  Earl,  J., 
who  concurs  therein. 

Rapallo,  J.,  {dissenting,)  The  important  question  in 
this  case  is  whether  the  offense  of  which  the  prisoner  was 
convicted  was  punishable  under  section  72  of  the  Penal 
Code,  or  under  section  58  of  the  consoUdation  act  of  1882. 

Section  72  of  the  Penal  Code  provides  as  foUows:  ^*A 
judicial  officer,  a  person  who  executes  any  of  the  functions 
of  a  public  office  not  designated  in  titles  6  and  7  of  the 
Oode,  or  a  person  employed  by  or  acting  for  the  state,  or 
for  any  public  officer  in  the  business  of  the  state,  who  asks^ 
receives,  or  agrees  to  receive,  a  bribe,  or  any  money,  prop- 
erty, or  value  of  any  kind,  or  any  promise  or  agreement 
therefor,  upon  any  agreement  or  understanding  that  his 
vote,  opinion,  judgment,  action,  decision,  or  other  official 
proceeding  shall  be  influenced  thereby,  or  that  he  will  do 
or  omit  any  act  or  proceeding,  or  in  any  waj  neglect  or 
violate  any  official  duty,  is  punishable  by  impnsonment  for 
not  more  than  ten  years,  or  a  fine  of  not  more  than  five 
thousand  dollars,  or  both.  A  conviction  also  forfeits  any 
office  held  by  the  offender,  and  forever  disqualifies  him 
from  holding  any  office  xmder  the  state." 

This  Code  was  passed  July  26,  1881,  and  section  727  de- 
clares: *'  This  act  shall  take  effect  on  the  first  day  of  May, 
1882.  When  construed  in  connection  with  other  statutes, 
it  must  be  deemed  to  have  been  enacted  on  the  fourth  day 
of  January,  1881,  so  that  any  statute  enacted  after  that 
day  is  to  have  the  same  effect  as  if  it  had  been  enacted 
lifter  this  Code." 

The  consolidation  act  was  passed  July  1,  1882,  and  is  en- 
titled **  An  act  to  consoUdate  in  one  act,  and  to  declare,  the 
special  and  local  laws  affecting  public  interests  in  the  city  of 
New  York."  It  contains  the  charter  of  the  corporation, 
and  provides  for  the  local  government  of  the  city.  It  con- 
tinues the  board  of  aldermen,  and  the  various  departments 
of  the  city  government. 

Section  58,  so  far  as  relates  to  the  question  now  at  issue; 
is  in  the  following  words:  ^'Sec.  58.  Every  person  who 
shall  promise,  offer,  or  give,  or  cause,  or  aid  or  abet  in 
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causing,  to  be  promised,  offered,  or  given,  or  furnish,  or 
agree  to  furnish,  in  whole  or  in  part,  to  any  other  person, 
to  be  promised,  offered,  or  given  to  any  member  of  the  com- 
mon council^  or  any  officer  of  the  corporation,  or  clerk, 
after  his  election  or  appointment  as  such  officer,  member, 
or  clerk,  or  before  or  after  he  shall  have  qualified  and  taken 
his  seat,  or  entered  upon  his  duty,  any  moneys,  goods, 
right  in  action,  or  other  property,  or  anything  of  value,  or 
any  pecimiary  advantage,  present  or  prospective,  with  in- 
tent to  influence  his  vote,  opinion,  judgment  or  action,  on 
any  question,  matter,  cause,  or  proceedings  which  may  be 
then  pending  or  may  by  law  be  at  any  time  brought  before 
him  m  his  official  or  clerical  capacity,  shall  be  deemed 
guilty  of  a  felony,  and  shall,  upon  conviction,  be  impris- 
oned in  a  penitentiarv  for  a  term  of  not  exceeding  two 
years,  or  shall  be  fined  not  exceeding  five  thousand  dollars, 
or  both,  in  the  discretion  of  the  court." 

Every  officer  in  this  section  enumerated,  who  shall  accept 
any  such  gift,  or  promise,  or  undertaking,  or  make  the 
same  under  any  agreement  or  understanding  that  his- 
vote,  opinion,  iudgment,  or  action  shall  be  influenced 
thereby^  or  shall  be  given  in  any  question,  matter,  cause  or 

i)roceedmg  then  or  at  any  time  pending,  or  which  may  by 
aw  be  brought  before  him  in  his  official  capacity,  shall  be 
deemed  guilty  of  a  felony,  and  shall,  upon  conviction,  be  dis- 
qualiiieu  from  holding  any  public  office,  trust,  or  appoint- 
ment imder  the  city  of  New  York,  and  shall  forfeit  his. 
office,  and  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  exceedmg  two  years,  or  by  a  fine  not  exceeding 
$5,000,  or  both,  in  the  discretion  of  the  court. 

The  prisoner  was  indicted  for  the  crime  of  bribery  com- 
mitted by  him  in  August,  1884,  as  a  member  of  the  common 
council  of  the  city  of  New  York.  It  was  pssumed  upon 
the  trial  that  one  coxmt  of  the  indictment  was  framed 
imder  section  72  of  the  Penal  Code,  and  the  other  under 
section  68  of  the  consolidation  act.  On  the  trial,  the  court, 
on  motion  of  the  counsel  for  the  prisoner,  required  the  dis- 
trict-attorney to  elect  upon  which  count  of  tne  indictment 
he  would  proceed,  and  thereupon  the  district-attorney  stated 
that  he  elected  to  go  to  trial  on  the  first  count,  under  sec- 
tion 72  of  the  Penal  Code.  The  counsel  for  the  prisoner 
thereupon  moved  to  dismiss  the  indictment,  or  direct  an 
acquittal,  on  the  ground  that  no  conviction  could  be  had 
under  that  count.  The  motion  was  denied,  and  an  excep- 
tion taken,  and  the  trial  proceeded.  The  jury  rendered  a 
verdict  of  guilty.  A  motion  in  arrest  of  judgment  was 
made  and  deniea,  and  the  prisoner  was  then  sentenced  to 
be  imprisoned  in  the  state  prison  at  hard  labor  for  the  term 
of  nine  years  and  ten  months. 
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It  will  be  observed  that  the  Penal  Code  is  a  general 
statute,  operative  throughout  the  state,  and  that  section  72 
provides  for  the  punishment  of  the  crime  of  bribery  com- 
mitted by  any  person  who  executes  any  of  the  fimctions  of 
a  pubUc  ofl&ce  not  designated  in  titles  6  and  7  of  the  Code 
(which  relate  to  state  oflBcers),  and  fixes  the  maximum 
punishment  at  imprisonment  in  the  state  prison  for  ten 
years,  or  $5,000  fine,  or  both;  while  section  58  of  the  con- 
soUdation  act  is  a  local  act,  applying  only  to  the  city  of 
New  York,  and  relates  only  to  a  special  class  of  ofiicers — 
viz.,  members  of  the  common  council  of  said  city,  officers 
of  the  corporation,  and  clerks — and  fixes  the  maximum 
punishment  for  crime  committed  by  such  officers  at  impris- 
onment in  the  penitentiary  for  two  years,  or  $5,000  fine, 
or  both. 

The  Penal  Code,  as  has  been  stated,  was  passed  in  July, 
1881,  and  the  consolidation  act  in  July,  1882.  The  consoli- 
dation act  provides  for  the  punishment  of  the  same  crime 
for  which  the  prisoner  was  indicted.  He  was  one  of  the 
officers  specially  referred  to  in  that  act,  and,  it  being  the 
later  statute  in  point  of  time,  would  xmquestionably  control 
where  it  diflferea  from  the  Penal  Code,  and  the  present  con- 
troversy would  never  have  arisen  but  for  a  peculiar  pro- 
vision of  the  consoUdation  act,  contained  in  section  2143  of 
that  act,  in  the  following  language :  "For  the  purpose  of 
determining;  the  effect  of  this  act  upon  other  acts,  except 
the  Penal  Code,  and  the  effect  of  other  acts  except  the 
Penal  Code  upon  this  act,  this  act  is  deemed  to  have 
been  enacted  on  the  first  day  of  January  1882.  All  acts 
passed  after  such  date,  and  the  Penal  Code,  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act.  This  act 
shall  take  effect  on  the  first  day  of  March,  1883." 

The  effect  of  this  section  is  the  question  now  before  us. 
It  is  claimed,  on  the  part  of  the  prosecution,  that  the  pro- 
visions of  section  58  of  the  consolidation  act  are  inconsistent 
with  those  of  section  72  of  the  Penal  Code,  and  that  section 
2143  by  declaring  that  the  Penal  Code,  although  in  fact, 
passed  first,  is  to  have  the  same  effect  as  if  passed  last, 
operates  to  repeal  section  58  of  the  consoUdation  act,  ana 
to  put  in  its  place  section  72  of  the  Penal  Code.  This  argu- 
ment puts  the  legislature  in  the  remarkable  position  of 
carefully  framing  and  enacting  the  provisions  of  section  58, 
and,  in  the  same  breathy  and  by  the  same  act,  declaring: 
that  they  shaU  have  no  effect  whatever,  but  shall  be  deemed 
repealed  and  sui)erseded  by  an  act  passed  the  previous  year. 
Such  a  self -stultification  cannot  be  attributed  to  the  legis- 
lature  if  there  is  any  rational  theory  upon  which  its  enact- 
ment can  be  reconciled. 
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In  the  first  place,  it  should  be  assumed  that,  in  giving  to 
the  Penal  Cod!e  the  position  of  the  later  statute,  the  legis- 
lature had  in  mind  the  familiar  and  firmly-established  rule 
for  the  construction  of  statutes;  that  general  legislation  on 
SL  particular  subject  must  give  way  to  special  legislation  on 
the  same  subject,  and  that  laws,  special  and  local  in  then' 
appUcation,  are  not  deemed  repealed  or  modified  by  general 
legislation  on  the  same  subject,  although  the  terms  of  the 
^general  act  are  broad  enough  to  include  the  cases  embraced 
m  the  special  law,  imless  the  intent  to  change  the  local  law 
is  clearly  mapifested.  In  re  Gommissioners  qf  Central 
Park,  50  N.  Y;,  493;  McKenna  v.  Edmundsto7ie,  91  id.,  231; 
People  V.  Quigg,  59  id.,  88. 

Whatever  purpose  the  legislature  may  have  had  in  view, 
therefore,  in  the  enactment  of  section  2143,  it  is  clear  that 
it  could  not  have  intended  to  operate  as  a  repeal  of  section 
58,  for  they  well  know  that,  even  if  the  Penal  Code  had  in 
fact  been  passed  after  the  consohdation  act,  it  would  not 
have  affected  the  provisions  of  section  58,  which  are  special 
and  local  in  their  apphcation,  being  applicable  only  to  mem- 
bers of  the  common  coimcil  and  other  municipal  officers  of 
the  city  of  New  York;  and  that  to  repeal  these  provisions, 
special  reference  to  them,  or  some  other  manifestation  of 
tne  intent  to  repeal  them  than  merely  giving  to  the  Penal 
Code  the  position  of  a  later  statute,  was  necessary.  They 
were  not,  therefore,  guilty  of  the  absurdity  of  enacting 
section  58,  and  inserting  in  the  same  act  a  provision  which 
would  prevent  its  operation* 

But,  looking  a  little  further  into  the  subject,  we  find  that 
at  the  time  of  the  passage  of  the  Penal  Code  there  was, 
and  for  many  years  had  been  in  force,  a  special  local  statute 
for  the  punishment  of  bribery  of  members  of  the  common 
<x)uncil  and  other  municipal  officers  of  the  city  of  New 
York,  which  differed  materially  from  the  general  law  on 
the  subject  of  bribery,  and  that  this  special  local  statute 
was  not  only  imaffected  by  the  Code,  but  was  retained  in 
force  by  an  express  provision  of  the  Code  itself.  Prior  to 
the  adoption  of  the  Penal  Code  the  general  provisions  of 
law  on  the  subject  of  bribery  were  contained  in  the  act  of 
1853,  chapter  539,  entitled  *' An  act  to  amend  the  existing 
laws  relative  to  bribery,"  and  chapter  742  of  the  Laws  of 
1869,  entitled  '^An  act  for  the  more  effectual  suppression 
and  punishment  of  bribery."  The  act  of  1853  amended  the 
Revised  Statutes,  and  enumerated  the  various  officers  who 
might  commit  the  crime,  including  the  governor,  state  offi- 
<;ers,  members  of  the  legislature,  judiciary,  and  also  mem- 
l)ers  of  the  common  council  or  corporation  of  any  city  in 
this  state,  and  imposed  a  maximmn  punishment  on  the  of- 
fending officer  of  ten  years'  imprisonment,  or  $5,000  fine,  be- 
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sides  forfeiture  or  office  and  disqualification.  The  act  of  1869 
was  more  general  in  its  terms.  It  did  not  enumerate  the 
officers,  but  applied  to  ^*  any  person  holding  office  under  the 
laws  of  this  state "  who  should  receive,  or  consent  to  re- 
ceive, a  bribe.  It  imposed  upon  the  party  convicted  a 
maximum  punishment  of  five  years'  imprisonment  in  the 
state  prison,  and  $5,000  fine.  It  omitted  the  punishment 
of  forteiture  of  office,  and  disaualification  from  holding 
office,  which  was  contained  in  tne  Revised  Statutes  and  in 
the  act  of  1853,  and  it  contained  this  remarkable  provision: 
"Sec;.  2.  No  person  who  has  heretofore  paj^  or  offered,  or 
shall  hereafter  pay  or  oflfer,  a  bribe  to  any  person  holding 
office  under  the  laws  of  this  state,  which  nas  been  or  shall 
be  accepted  in  whole  or  in  part,  shall  be  liable  to  criminal 
prosecution  therefor." 

This  was  the  general  law  of  the  state  on  the  subject  of 
bribeiT  when  the  Penal  Code  was  adopted,  but  at  the  same 
time  there  were  in  force  special  and  local  statutes  on  that 
subject  apphcable  to  members  of  the  common  council  and 
other  mumdpsd  officers  of  the  city  of  New  York,  and  some 
of  the  other  cities  of  the  state,  which  differed  from  the 

fmeral  law.  The  act  to  amend  the  charter  of  the  city  of 
ew  York  (Laws  of  1853,  c.  217,  §  14),  contained  a  provis- 
ion substantially  in  the  same  form  as  section  58  of  the  con- 
sohdati  on  act,  making  the  acceptance  of  a  bribe,  or  of  a 
promise  of  a  bribe,  by  any  member  of  the  common  coimcil 
or  officer  of  the  corporation,  a  felony  pvmishable  by  forfeit- 
ure of  office,  and  disqualification  from  holding  office  imder 
the  city,  and  by  inapnsonment  in  the  state  prison  for  ten 
years,  or  a  fine  of  f5,000,  or  both;  thus  conforming  to  the 
general  law  of  1853  on  the  subject  of  bribery. 

The  charter  of  1857  (Laws  of  1857,  chap.  446),  entitled 
''An  act  to  amend  the  charter  of  the  city  of  New  York," 
(section  62),  re-enacted  the  foregoing  provision  of  the 
charter  of  1 853,  but  reduced  the  maximtmi  punishment  to 
two  years'  imprisonment  in  the  penitentiary  and  $5,000 
fine,  oesides  being  disquaUfied  from  holding  any  office 
under  the  city  of  New  York.  This  was  the  first  enact- 
ment which  imposed  a  pimishment  for  bribery  on  a  mem- 
ber of  the  common  council  of  the  city  of  New  York 
different  from  that  established  by  the  general  law.  This 
provision  was  re-enacted  in  the  charter  of  1870  (Laws  1870, 
chap.  137,  §  114),  and  was  again  re-enacted  in  the  charter 
of  1873  (Laws  1873,  chap.  335,  §  100)  in  the  same  language, 
and  was  in  force  at  the  time  of  the  passage  of  the  Penal 
Code. 

Thus  it  will  be  seen  that  for  nearly  twenty -five  years 
before  the  passage  of  the  Penal  Code  it  had  been  the  law, 
under  the  charters  of  the  city  of   New  York,  that  the 
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maximum  punishment  which  could  be  inflicted  upon  a 
member  of  the  common  council  of  that  city  for  a-ccepting 
a  bribe  was  two  years'  imprisonment  in  the  penitentiary  or 
$5,000  fine,  and  a  disqualification  from  holmng  any  office 
or  pubUc  trust  under  the  city.  The  general  provision  in 
the  Penal  Code  for  the  punishment  of  bribery  did  not, 
under  the  general  rule  for  the  construction  of  statutes  be- 
fore adverted  to,  operate  to  repeal  or  alter  this  local  pro- 
vision contained  in  the  charter,  even  if  the  Penal  Code  be 
treated  as  the  last  enactment.  It  would  be  assiuned,  in 
conformity  vdth  that  rule,  that  the  general  law  was  not 
intended  to  aif  ect  the  local  law,  imless  the  intention  that  it 
should  affect  it  plainly  appeared.  But,  bo  far  from  there 
being  any  appearance  of  such  intention,  the  precise  con- 
trary is  made  manifest  by  section  725  of  the  renal  Code^ 
which  provides:  "Sec.  725.  Nothing  in  this  Code  affects 
any  of  the  provisions  of  the  following  statutes,  but  such 
statutes  are  recognized  as  continuing  in  force  notwithstand- 
ing the  provisions  of  this  Code,  except  so  far  aa  they  have 
been  repealed  or  affected  by  subsequent  laws."  Then  fol- 
lows an  enumeration  of  the  laws  not  affected  by  the  Code^ 
which  enumeration  includes  "all  acts  incorporating  muni- 
cipal corporations,  and  acts  amending  acts  or  incorporation^ 
or  charters  of  such  corporations." 

In  view  of  this  plain  provision  of  the  Code,  the  legisla- 
ture may  well  have  adopted  section  2143  of  tne  consolida- 
tion act  without  deeming  that  by  so  doing  thev  impaired 
anjr  provision  of  the  charter  of  the  city  of  rfew  York 
which  was  embraced  in  the  consoUdation  act.  The  Penal 
Code  was  before  the  legislature  when  the  consolidation  act 
was  passed;  the  Pen^  Code  having  been  passed  at  the 
previous  session.  The  difference  between  the  punishment 
prescribed  for  bribery  in  that  Code  and  in  section  100  of 
the  charter  of  1873,  and  section  58  of  the  consoUdation  act, 
was  plainly  apparent,  but  at  the  same  time  it  was  provided 
that  nothing  in  the  Code  should  affect  any  of  the^rot;^^- 
ions  of  any  charter  or  act  amending  the  charter  of  a  muni- 
cipal corporation.  It  was  obvious,  in  view  of  the  saving 
clause,  that,  had  the  Code  been  in  fact  passed  after  the  con- 
sohdation  act,  it  could  have  had  no  effect  upon  the  provis- 
ions of  section  58. 

It  is  argued  that  it  cannot  be  supposed  that  the  legisla- 
ture intended  to  provide  for  the  punishment  of  the  crime 
of  bribery  in  one  class  of  officers  by  one  measure  of  pimish- 
ment,  and  that  for  preciselv  the  same  offense  they  should 
prescribe  a  different  punisnment  for  a  different  class  of 
officers.  It  is  indeed  difficult  to  assign  a  reason  for  mak- 
ing the  distinction,  and  especially  for  making  the  pimish- 
ment  for  bribery  comparatively  so    light  in    respect   to 
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members  of  the  common  council  of  the  city  of  New  York 
when  the  magnitude  of  the  interests  controlled  by  that 
body  is  considered.  But,  nevertheless,  the  distinction  has 
been  made,  and  has  existed  ever  since  1857  in  the  city  of 
New  York,  and  also  in  several  other  cities  of  the  state. 
By  the  charter  of  Long  Island  City  (Laws  of  1871,  chap. 
461,  tit.  2,  §  1)  any  city  officer  found  guilty  of  bribery  or 
cormption  is  punishable  bv  imprisonment  in  the  state 
prison  for  a  term  not  less  than  three,  nor  more  than  ten 
years,  or  a  fine  of  $5,000,  or  both.  In  this  case  it  will  be 
observed  the  provision  is  more  severe  than  that  of  the 
general  law,  for  it  prescribes  a  minimum  'punishment  of 
tnree  years'  imprisonment.  By  the  act  amending  the 
charter  of  the  city  of  Brooklyn  (Laws  1873,  chap.  863,  tit. 
19,  §  22)  any  member  or  officer  of  the  common  council,  or 

,  any  city  officer  receiving  a  bribe,  is  declared  guilty  of  a 
felony,  and  punishable  by  imprisonment  in  the  smte  prison, 
for  a  term  not  less  than  three  nor  more  than  five  years. 

These  provisions  clearly  were  left  in  force  by  the  Penal 
Code  J  and,  after  the  passage  of  that  Code,  in  the  charter  of  ' 

:  the  city  of  Albany,  adopted  in  1883  (Laws  1883,  chap.  298, 
tit.  18,  §  6),  a  provision  was  mserted  that  any  member  of 
the  common  council,  or  other  officer  of  the  city  who  should 
accept  a  bribe,  or  a  promise  of  a  bribe,  should  be  disquali- 
fied irom  holding  omce  under  the  city  of  Albany,  and  be 
punished  by  imprisonment  in  the  penitentary  not  exceeding 
two  years,  or  by  a  fine  not  exceedmg  $5,000,  or  both,  which 

Srovision  is  almost  identical  with  section  58*  of  the  consoU- 
ation  act.  There  is  no  ground  upon  which  it  can  be  pre- 
tended that  the  provisions  of  that  act  are  effected  by  the 
Penal  Code  which  took  effect  December  1,  1882.  The  con- 
tention, therefore,  that  it  was  the  policy  of  the  legislature 
to  provide  a  uniform  punishment  through  the  state  for  the 
crime  of  bribery,  is  not  sustained  by  reference  to  its  acts. 
It  rather  seems  to  have  been  the  practice  to  pass  local  laws, 
operative  in  the  several  municipalities,  providing  for  the 
punishment  of  the  municipal  officers  when  guilty  of 
oribery. 

Several  ingenious  ar^ments  have  been  presented  by  the 
counsel  for  the  people  for  the  purpose  of  avoiding  the  plain 
language  of  these  statutes,  it  is  urged  that  subdivision  1 
of  section  725  of  the  Penal  Code,  which  declares  that  noth- 
ing in  that  Code  affects  any  of  the  provisions  of  any  act 
incorporating  a  municipal  corporation,  or  amending  the 
charter  of  such  corporation,  is  qualified  by  subdivision  4  of 
section  Y25,  which  enumerates  among  the  statutes  not 
affected  by  the  Code:  "  (4)  All  acts  defining  and  providing 
for  the  punishment  of  offenses  not  defined  and  made  pim- 
ishable  by  this  Code."    We  fail  to  perceive  how  this  pro- 
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vision  affects  subdivision  1.  It  is  an  additional  exception, 
and  covers  all  enactments,  though  not  contained  in  any- 
municipal  charter,  which  provide  for  the  punishment  of 
particular  offenses  not  provided  for  in  the  Code. 

The  usual  general  rej)ealing  clause  in  section  726,  of  all 
acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
the  Code,  is  also  referred  to.  But  that  clause  in  a  general 
law  is  not  sufficient  to  repeal  a  special  local  law  not  re- 
ferred to  in  terms,  and  which  is  capable  of  co-existing  with 
the  general  law.  Whipple  v.  Christian,  80  N.  Y.,  623, 
526;  In  re  The  Evergreens,  47  id.,  216,  and  other  cases; 
In  re  Comers  Central  Park,  50  id.,  493.  A  provision 
affecting  only  a  certain  locality,  or  a  specified  class  of 
persons,  is  not  necessarily  inconsistent  with  a  general  law, 
but  is  an  exception  to  it.  The  discussion  of  that  question 
is,  however,  unnecessary,  when  we  find  that  the  general 
law  expressly  ratifies  and  recognizes  the  exception. 

The  entire  repealing  section  726  reads  as  follows:  "  Sec. 
726.  AU  acts  and  parte  of  acte  which  are  inconsistent  with 
the  provisions  of  tnis  act  are  repealed,  so  far  as  they  im- 

?3se  any  punishment  for  crime,  except  as  herein  provided." 
he  words  ''so  far  as  they  impose  any  punishment  for 
crime  "  are  commented  upon  in  support  of  tne  position  that 
so  much  of  the  consolidation  act  as  prescribes  the 
punishment  for  bribery  was  intended  to  be  embraced 
m  the  repeal.  It  is  difficult  to  see  how  this  could 
be  when  it  is  remembered  that  the  consolidation '  act 
had  not  then  been  passed.  But  to  meet  that  point  it  is 
sought  to  apply  the  language  to  the  charter  of  1873.  This 
is  equally  impossible  when  we  recall  the  provision  of  section 
725,  that  notning  in  the  Code  affects  *'any  provision"  of 
any  charter  act  of  a  municipal  corporation;  and  the  con- 
cluding sentence  of  section  726  settles  the  question  by 
declarmg  that  inconsistent  acts  imposing  punishment  for 
crime  are  repealed,  "except  as  herein  provided;"  thus 
recognizing  that  some  acte  are  inconsistent  with  the  Code 
imposing  punishment  for  crime  are  excepted  from  the 
repeal,  and  are  retained  in  force.  The  charter  acte  referred 
to  come  within  the  categorv. 

The  further  ground  is  taken  that  section  100  of  the  char- 
ter of  1873,  and  section  58  of  the  consoUdation  act,  stand 
upon  the  footing  of  a  mere  municipal  ordinance  created  by 
the  legislature,  and  make  that  a  cnme  against  the  corpora- 
tion which  in  some  of  ite  features  is  also  a  crime  against  the 
state,  and  that  consequently  the  general  law  against  bribery 
is  in  full  force  notwithstanding  the  special  law  relating  to 
the  city  of  New  York.  This  argiunent  it  is  difficult  to  un- 
derstand. If,  imder  authority  conferred  by  the  legislature, 
an  ordinance  had  been  passea  by  the  corporation  for  the 
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punishment  of  an  offense,  there  would  be  force  in  the  sug- 
gestion that,  if  the  same  offense  were  pimishable  under  the 
general  laws  of  the  state,  they  could  be  enforced,  and 
would  not  be  superseded  by  the  corporation  ordinance.  But 
the  provision  in  question  was  not  a  corporation  ordinance. 
It  was  a  law  of  the  state,  enacted  by  the  same  authority  as 
the  Penal  Code,  and,  although  aii^ting  only  particular 
local  officers,  had  all  the  force,  with  respect  to  cnmes  com- 
mitted by  them,  of  a  law  of  the  state. 

Our  conclusion  is  that  the  judgment  of  the  supreme  court, 
and  of  the  court  of  oyer  and  terminer,  must  oe  reversed, 
and  a  new  trial  ordered. 

Earl,  J.,  concmrs.    

Edqar  Munson  and  others,  App'lts.  v,  Syra^cuse,  Geneva 
AND  Corning  R.  R.  Co.  and  another,  Resp'ts.' 

(Catirt  cf  Appeals,  FiUd  October  J,  1886.) 

1.  CoRPOBATioNS— Railroad — Contract  to  purchase  right  of  way — 
Power  as  to  manner  of  PAYMEm*— Laws  1850,  chap.  140. 

The  statute  authorizes  a  raihoad  corporation  to  acquire  land  for  its 
track  and  other  neces-ary  purposes  by  voluntary  purchase,  or  by  condem- 
nation (Laws  1850,  chapter  140),  and  an  agreement,  made  on  the  purcluise 
of  rights  of  way,  to  pay  therefor  in  bonds  of  the  purchasing  corporation^ 
secured  by  a  mortga^  on  its  property,  is  within  the  implied,  if  not  the  ex- 
press powers  of  a  railroad  corporation.  Although  the  line  is  not  localed 
on  the  line  proposed  to  be  purchased,  and  is  in  fact  subsequently  located 
on  a  di£Ferent  line,  this  change  of  purpose  does  not  affect  the  question  of 
corporate  power. 

d.  Samk— Contracts  between  corporation  and  direotors  voidable. 

A  contract  made  by  a  railroad  corporation  in  the  making  of  which  the 
directors  participate,  is  void  ;ble  at  the  election  of  the  corporation,  if  any 
of  the  directors  so  participating  are  personally  interested  in  it.  A  corpo- 
ration,  in  order  to  defeat  a  contract  entered  into  by  directors,  in  which 
one  or  more  of  them  had  a  private  interest,  is  not  bound  to  show  that  the 
influence  of  the  director  havmg  such  interest  determined  the  action  of  the 
board. 

8.  Same— Promoters  of,  cannot  bind  corporations  bt  contracts. 

The  promoters  of  a  corporation  are  not  identical  with  the  corporation. 
The  corporation  is  at  liberty  to  refuse  to  sanction  contracts  made  by  them^ 
and  if  its  sanction  Is  obtained  by  the  act  or  co-operation  of  interested  direc- 
tors, the  corporation  may  resist  an  action  for  specific  performance. 

4  Railroad  company— Rft-OROANizATiON  of— Laws  1873,  chapter  710. 
The  plaintiff,  who  owned  most  of  the  bonds  of  a  partially  built  railroad, 
agreed  to  secure  the  foreclosure  of  the  mortgage,  purchase,  at  the  sale,  the 
property,  right  of  way,  franchise,  etc  ,  and  to  convey  it  to  a  railroad  com- 
pany proposed  to  be  organized.  HM,  that  it  was  not  an  arrangement  for 
the  re-organization  of  an  existing  railroad  within  Laws  1878,  chapter  710. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  fourth  department,  affirming  a  judgment  entered 
upon  the  report  of  a  referee  in  favor  of  defendant.  The 
action  was  ror  specific  performance  of  a  contract  to  deliver 
certain  bonds.' 

1  Affirming  29  Hun,  76. 
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Samuel  Hand  and  B.  W.  Huntington^  for  app'lts ;  Geo. 
F.  Comstocky  for  resp'ts. 

Andrews,  J. — ^We  think  it  would  be  diflScult  to  affirm 
the  judgment  of  the  court  below  dismissing  the  complaint, 
if,  in  order  to  do  so,  it  was  necessary  to  uphold  the  propo- 
sition that  the  original  contract  of  August  13,  1875,  between 
the  plaintiffs  and  Magee,  was  invaUd  either  because  Mun- 
son,  one  of  the  plaintiffs,  was,  at  the  time  of  entering  into 
the  contract,  a  director  of  the  Sodus  Bay  &  Coming  Rail- 
road Company,  or  for  the  reason  that  the  contract  violated . 
the  rule  which  prohibits  combinations  to  prevent  competi- 
tion at  a  judicial  or  other  pubUc  sale.  Tne  situation  was 
briefly  this  : 

The  Sodus  Bay  &  Coming  Railroad  Company  was  organ- 
ized in  1871  to  construct  and  operate  a  railroaa  from  Com- 
ing, in  the  coimty  of  Steuben,  to  Sodus  Bay,  in  the  county 
of  Wayne,  a  distance  of  about  eighty-six  miles,  passing 
through  the  counties  of  Schuyler,  i  ates,  and  Ontario,  by 
way  of  Savona,  Perm  Yann,  and  Geneva.  Of  this  road  the 
plaintiff,  Munson,  was  president  and  a  director.  In  1872 
the  corporation  created  a  mortgage  on  its  projected  road, 
its  franchises  and  property,  for  ll,  600, 000,  to  secure  a  con- 
templated issue  of  Donds  to  that  amount,  to  be  used  in  the 
construction  of  the  road.  It  proceeded  to  secure  rights  of 
way  over  a  portion  of  its  line,  graded  about  thirty  miles  of 
its  track,  between  Savona  and  Geneva,  and  expended  in  the 
'  aggregate,  in  securing  titles  and  in  the  prosecution  of  the 
work,  the  sum  of  $250,000.  It  issued  bonds  under  the  mort- 
gage to  the  amount  of  $257,000,  from  the  proceeds  of  which 
the  expenditures  were  made.  At  the  date  of  the  contract 
between  the  plaintiffs  and  Magee,  August  13,  1875,  the 
plaintiffs  held  and  controlled,  of  the  bonds,  $241,000  in 
amount;  the  remaining  $16,000  being  in  the  hands  of  a 
former  treasurer  of  the  company,  whose  title  thereto  seems 
to  have  been  disputed,  but  who  subsequently  received  a 
dividend  thereon  from  the  proceeds  of  the  mortgage  sale. 
The  title  of  the  plaintiffs  to  the  $241,000  of  bonds  was  not 
questioned,  and  there  is  no  suggestion  that  there  were  not 
bona  fide  holders  for  value,  or  that  the  bonds  did  not  repre- 
sent a  vahd  debt  against  the  company  for  their  full  amount. 

In  January,  1874,  the  company  became  insolvent.  It  de- 
faulted in  the  payment  of  the  interest  on  its  bonds  at  that 
date,  and  in  the  spring  of  1875  all  operations  on  the  road 
were  suspended,  and  the  further  prosecution  of  the  enter- 
prise was  practically  abandoned.  In  short,  when  the  con- 
tract of  August  13, 1875,  was  made,  the  company  was  hojie- 
lessly  bankrupt,  the  work  had  stopped,  the  interest  on  its 
bonds  had  been  unpaid  for  eighteen  months,  and  practically 
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its  whole  property  consisted  of  disconnected  rights  of  way 
over  a  portion  of  its  route,  and  a  road-bed  partially  graded 
between  Savona  and  Geneva ;  and  whatever  property  it  had 
of  any  value  was  acquired  through  the  means  furnished  by 
the  holders  of  the  bonds. 

Under  these  circumstances  the  parties  entered  into  the 
contract  of  August  13,  1875.  It  recites  that  the  plamtiffs 
own  and  represent  $241,000  of  the  bonds  of  the  Sodus  Bay 
and  Coming  Eailroad  Company,  and  that  Magee,  the  other 
party  to  the  contract,  represents  the  persons  and  interests 
4)roposing  to  organize  another  raUroad  company  for  the 
construction  of  a  railroad  from  the  vicinity  of  Corning  to 
Greneva.  The  parties  of  the  first  part  (the  plaintiffs)  agree 
to  proceed  at  once  to  secure  the  foreclosure  of  the  mort- 
g^e,  and  purchase,  on  the  foreclosure  sale,  the  property, 
rights  of  way,  franchises,  and  interests  covered  thereby, 
and  convey  the  same  to  Magee,  or  to  the  railroad  company 
proposed  to  be  organized.  Magee  the  other  party  to  the 
contract,  agrees  to  dehver,  or  cause  to  be  deUvered,  to  Mun- 
son  and  his  associates,  in  payment  for  the  said  property, 
rights  of  way  and  franchises — First,  mortgage  bonds  of 
the  proposed  railway  company  to  the  amoimt  of  fifty  per 
cent  of  the  principal  and  interest  of  the  bonds  of  the  Sodus 
Bay  and  Coming  Railroad  company  held  by  them.  The 
contract  contains  other  stipulations  not  now  necessary  to 
mention. 

In  the  view  we  take  of  another  question  in  the  case,  we 
deem  it  unnecessary  to  determine  whether  the  contract  of 
August  13, 1875,  was  vaUd  as  between  the  origiinal  parties 
thereto;  that  is,  whether  the  plaintiff  Munson,  in  entering 
into  the  contract,  violated  any  duty  owing  by  him  to  the 
corporation  of  which  he  was  a  director,  or  whether  the 
contract  as  a  whole  was,  on  the  part  of  Munson  and  his 
associates,  anything  more  than  a  legitimate  arrangement 
to  protect  their  interests  as  bondholders,  and  to  make  the 
mortgage  security  available  for  the  payment  of  a  part  of 
the  mortgage  debt.  The  contract  was  not  by  or  with  the 
Sodus  Bay  and  Coming  Eaiboad  Company;  and,  assuming 
that  the  question  as  to  the  vaUdity  of  the  original  contract 
can  be  raised  in  this  action,  we  are  not  prepared,  without 
further  consideration,  to  condemn  the  transaction  on 
either  of  the  grounds  suggested.  Duncomb  v.  New  York, 
H.  &  N,  R,  Co.,  84  N.  Y.,  190^  Marie  v.  Garrison,  83  id., 
14;  Harpending  v.  Munson,  91  id.,  650.  But  this  action  is 
not  brought  to  enforce  the  contract  of  Augjust  13,  1875, 
against  the  defendant  Magee.  It  is  an  action  to  compel 
the  specific  performance,  by  the  defendant  corporation,  of 
the  xmdertaking  of  Magee  m  that  contract  to  dehver  the 
N.  Y.  Eep.,  VoiTin.        5 
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bonds  of  the  new  company  as  therein  provided,  founded 
upon  the  assumption  by  the  new  company  of  that  obliga- 
tion, by  resolution  of  its  board  of  directors  passed  August 
13,  1875,  and  also  upon  the  subsequent  contract  of  Septem- 
ber 14,  1875,  made  between  the  company  and  the  plaintiffs, 
which  in  its  primary  provision  substituted  the  company  in 
the  place  of  Magee  as  the  party  of  the  second  part  in  the 
contract  of  August  13,  1875. 

The  action  in  its  entire  scope  is  framed  to  enforce  the 
obhgation  of  the  defendant  corporation  under  its  contract 
of  assumption.  It  was  tried  upon  this  theory.  The  ex« 
ceptions  point  to  this  as  the  groimd  of  the  action,  and 
Magee  is  joined  as  defendant,  and  in  the  demand  of  reUef, 
as  the  custodian  of  bonds  of  the  company  which   the 

Elaintiflfs  claimed  he  should  be  adjudged  to  deliver  to  them 
y  the  judgment  in  the  action.  Throughout  the  trial  the 
action  was  treated  as  an  action  against  the  defendant  cor- 
poration upon  its  contract,  and  in  no  respect  as  an  action 
against  Magee  to  enforce  a  habiHty  against  him  imder  the 
contract  of  August  13,  1876.  The  plaintiflfs,  therefore,  are 
compelled  to  meet  the  question  whether,  upon  principles  of 
equity,  they  are  entitled  to  the  aid  of  the  court  to  enforce 
an  executory  contract  between  themselves  on  the  one  side, 
and  the  defendant  corporation  on  the  other,  for  the  sale  of 
the  property  of  the  former,  in  a  case  where  one  of  the 
plaintiffs,  at  the  time  the  contract  was  made,  was  a  director 
of  the  purchasing  corporation,  and  took  part  in  making 
the  contract  upon  which  the  action  is  brought. 

For  a  proper  understanding  of  the  situation,  a  few  addi- 
tional facts  need  to  be  stated.  On  the  26th  of  August, 
1875,  Magee  and  his  associates  organized  a  railroad  com- 
pany to  construct  a  railroad  from  Coming  to  Geneva,  as 
contemplated  by  the  contract  of  August  13,  1875.  The 
plaintiff  Munson  was  one  of  the  promoters,  and  became  a 
director  and  stockholder,  and  was  the  first  president  of  the 
corporation.  On  the  31st  of  August,  1876,  Magee  executed 
a  written  assignment  to  the  new  corporation,  the  Syracuse, 
Geneva  and  Coming  railway  company,  of  his  rights  under 
the  contract  with  the  plaintiffs  of  August  13,  1875;  and  the 
board  of  directors,  at  a  meeting  on  the  same  day,  in  which 
the  plaintiff  Mimson  participated,  passed  a  resolution  as- 
suming the  contract  on  the  part  of  Magee,  and  agreeing  to 
perform  it,  except  in  one  particular,  not  now  material  to  be 
mentioned.  On  the  14th  of  September,  1875,  the  contract 
before  referred  to  of  that  date,  was  entered  into  between 
the  plaintiffs  and  the  new  corporation,  and  was  executed 
individually  by  each  of  the  plaintiffs,  and  on  the  part  of 
the  corporation  by  the  plaintiff  Munson  as  president.  The 
proceedings  of  tne  board  of  directors  indicate  that  when 
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the  resolution  of  August  13,  1876,  was  passed,  and  for  two 
or  three  iponths  thereafter,  the  company  contemplated' 
building  its  road  to  Greneva  on  the  same  line  substantially 
as  that  of  the  Sodus  Bay  and  Coming  railroad  company, 
but  in  December,  1875,  it  located  an  entirely  new  line,  not 
coincident  in  any  part  with  the  line  originally  contemplated, 
upon  which  new  line  its  road  was  subsequently  built.  It 
is  found,  and  the  evidence  supports  the  finding,  that  the 
best  interests  of  the  company  were  promoted  by  adopting 
its  present  route.  The  plaintiffs  procured  a  foreclosure  of 
•  the  mortgage,  and  purchased  the  property,  as  they  had 
agreed,  and  subsequently,  in  1877,  tendered  a  deed  thereof 
to  the  defendant  corporation,  and  demanded  the  delivery  of 
the  bonds,  which  was  refused. 

In  determining  the  legal  question  presented,  it  is  proper 
to  say  that  there  is  no  evidence  of  any  actual  fraud  or  col- 
lusion on  the  part  of  any  of  the  parties  to  the  original 
contract  of  August  13,  1875,  or  that  the  contract  of  assump- 
tion was  induced  by  any  improper  appliances  or  motives 
whatever.  It  is  plain  that  Magee  and  his  associates,  when 
they  entered  into  the  original  contract,  contemplated  build- 
ing the  proposed  road  on  the  Une  or  the  Soaus  Bay  and 
Corning  railroad  company,  and  that  the  contract  was  made 
with  a  view  of  acqmring  for  the  new  road  the  rights  of 
way  and  other  property  of  that  corporation.  It  is  equally 
plain  that  the  contract  of  assumption  was  entered  into  by 
the  new  corporation  with  the  same  expectation,  and  for  the 
same  purpose. 

If  the  contract  was  otherwise  xmobiectionable,  it  could 
not,  we  think,  be  assailed  on  the  ground  that  it  was  a  con- 
tract outside  of  the  power  of  the  defendant  corporation. 
The  statute  authorizes  a  railroad  corporation  to  acquire 
land  for  its  tracks  and  other  necessary  purposes,  by  volun- 
tary purchase  or  by  condemnation  (Laws  of  1850,  chap.  140, 
§§  14,  15),  and  an  agreement,  made  on  the  purchase  of 
rights  of  way,  to  pay  therefor  in  bonds  of  the  purchasing 
corporation,  secured  by  a  mortgage  on  its  property,  is 
clearly,  we  think,  within  the  imphed,  if  not  within  the 
express,  powers  of  a  railroad  corporation.  Section  28, 
subd.  10.  The  contract  made  between  the  defendant  cor- 
poration and  the  plaintiffs  was  in  substance  a  contract  to 
purchase  rights  of  way;  and  although  the  defendant's  line 
was  not  formally  located  on  the  line  proposed  to  be  pur- 
chased, and  was  m  fact  subsequently  located  on  a  different 
line,  this  change  of  purpose  does  not  we  think,  affect  the 
question  of  coroorate  power. 

But  we  are  of  opinion  that  the  contract  of  September  14, 
1875,  is  repugnant  to  the  great  rule  of  law  miich  invali- 
dates aU  contracts  made  by  a  trustee  or  fiduciary,  in  which 
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he  is  personallv  interested,  at  the  election  of  the  party  he 
represents.  There  is  no  controversy  as  to  the  facts  bring- 
ing the  case  as  to  Munson  within  the  operation  of  the  rule. 
He  and  his  associates  were  dealing  with  a  corporation  in 
which  Munson  was  a  director,  in  a  matter  where  the  inter- 
ests of  the  contracting  parties  were  or  might  be  in  conflict. 
The  contract  bound  the  corporation  to  purchase,  and 
Munson,  as  one  of  the  directors,  participated  in  the  action 
of  the  corpoi-ation  in  assuming  the  obUgation,  and  in  bind- 
ing itself  to  pay  the  price  prmiarily  agreed  upon  between 
the  plaintiffs  and  Magee.  He  stood  in  the  attitude  of  sel- 
ling as  owner,  and  purchasing  as  trustee.  The  law  permits 
no  one  to  act  in  such  inconsistent  relations.  It  does  not 
stop  to  inquire  whether  the  contract  or  transaction  was 
fair  or  unfair.  It  stops  the  inquiry  when  the  relation 
is  disclosed,  and  sets  aside  the  transaction,  or  refuse^  to 
enforce  it,  at  the  instance  of  the  party  whom  the  fiduciair 
xmdertook  to  represent,  without  imdertaking  to  deal  with 
the  question  of  abstract  justice  in  the  particular  case.  It 
prevents  frauds  bv  making  them,  as  far  as  may  be,  impos- 
sible, knowing  that  real  motives  often  elude  the  most 
searching  inquiry;  and  it  leaves  neither  to  judge  nor  jury 
the  right  to  determine,  upon  a  consideration  or  its  advan- 
tages or  disadvantages,  whether  a  contract  made  under 
such  circumstances  shall  stand  or  f  aU. 

It  can  make  no  difference  in  the  appUcation  of  the  rule 
in  this  case  that  Mimson's  associates  were  not  themselves 
disabled  from  contracting  with  the  corporation,  or  that 
Munson  was  only  one  of  ten  directors  who  voted  in  favor 
of  the  contract.  The  contract  on  its  face  notified  Mim- 
son's associates  of  his  relation  to  the  corporation,  and  that 
the  contract  was  subject  to  be  defeated  on  that  ground; 
and.  on  the  other  hand,  a  corporation,  in  order  to  defeat  a 
coniract  entered  into  by  directore,  in  which  one  or  more  of 
them  had  a  private  interest,  is  not  bound  to  show  that  the 
influence  or  the  director  or  directors  having  the  private 
interest  determined  the  action  of  the  board.  The  law  can- 
not accurately  measiu'e  the  influence  of  a  trustee  with  his 
associates,  nor  wiU  it  enter  into  the  inquiry,  in  an  action 
by  the  trustee  in  his  private  capacity  to  enforce  the  con- 
tract, in  the  making  or  which  he  participated.  The  value 
of  the  rule  of  equity  to  which  we  nave  adverted,  hes  to  a 
great  extent,  in  its  stubbornness  and  inflexibihty.  Its 
rigidity  gives  it  one  of  its  chief  uses  as  a  preventive  or  dis- 
couraging influence,  because  it  weakens  tne  temptation  to 
dishonesty  or  unfair  dealing  on  the  part  of  the  trustees, 
vitiating,  vdthout  attempt  at  discrimination,  all  trans- 
actions m  which  they  assume  the  dual  character  of  princi- 
pal and  representative. 


Digitized  by 


Google 


Ct.App.]      MuNSON  V.  S.,  G.  AND  C.  E.  R.  Co.  37 

The  rule  has  been  declared  and  enforced  in  a  great  variety 
of  cases;  but  in  none,  perhaps,  with  more  vigor  and  com- 
pleteness, both  upon  principle  and  authority,  than  in  the 
leading  case  of  Davoue  v.  Panning  (2  Johns.  Chan.,  252). 
But  the  case  of  Aberdeen  Ry.  Co.  v.  Blakie  (1  Macq.,  461), 
decided  by  the  house  of  lords,  is  in  many  of  its  features 
similar  to  the  present  one.  In  that  case  it  appeared  that 
tiie  plaintiffs  were  a  manufacturing  firm,  and  that  one  of 
them  was  also  a  manager  of  the  -^Q)erdeen  Railway  Com- 
pany, the  defendant  and  the  chairman  of  the  board.  At  a 
meeting  of  the  managers,  they,  by  resolution,  authorized 
their  engineer  to  contract  for  iron  chairs  needed  by  the 
company.  The  agent  contracted  with  the  plaintiff's  flrai. 
It  did  not  appear  that  the  member  of  the  firm,  who  was 
also  a  manager  and  the  chairman  of  the  company,  inter- 
meddled with  the  dealing  on  either  side,  further  than  that 
it  may  be  assumed  he  was  at  the  meeting  which  authorized 
tiie  engineer  to  procure  a  supply  of  chairs.  The  plaintiffs 
brought  their  smt  to  enforce  specifically  the  performance  of 
the  contract,  or,  in  the  alternative,  to  recover  damages  for 
its  non-performance.  After  a  decision  in  their  favor  in  the 
lower  court,  the  company  appealed  to  the  house  of  lords- 
where  the  ruling  was  unanimously  reversed,  on  the  ground 
that  the  contract  was  condemned  by  the  rules  of  equity  as 
having  been  made  between  the  company  of  which  one  of 
the  plaintiffs  was  a  manager,  and  a  private  firm  of  which 
he  was  a  member.  The  opinions  of  Lord  Chancellor  Cran- 
WORTH,  and  of  Lord  Brougham,  vindicate,  upon  impreg, 
nable  groimds,  the  general  rule,  and  its  appKcation  to  the 
particular  case. 

We  have  desijgnedly  omitted,  \xp  to  this  time,  special 
reference  to  a  circumstance  which  it  is  claimed  tekes  the 
case  out  of  the  operation  of  the  general  equitable  rule;  that 
is,  that  the  contract  with  the  defendant  corporation  was 
not,  on  the  part  of  the  plaintiffs,  a  fresh  dealing  in  respect 
to  the  sale  of  their  interest  in  the  property  of  the  Sodus 
Bay  and  Coming  Railroad  Companv,  but  was  simply  a  sub^ 
stitution,  in  the  place  of  Magee,  of  the  corporation  organized 
by  him  and  his  associates  for  the  purpose  of  carrymg  out 
the  original  arrangement.     But  the  promoters  of  the  cor- 

g ration  are  not  the  corporation.  The  legal  body  is  dis- 
Lct  from  the  individuals  who  compose  it.  The  statute 
confers  no  authority  upon  the  promoters  of  a  corporation 
to  enter  into  preUmmary  contracts  binding  the  corporation 
when  it  shall  come  into  existence.  Such  contracts  may 
bind  the  individuals  who  make  them.  If  adopted  by  the 
corporation,  and  they  are  within  the  corporate  powers,  and 
are  not  otherwise  subject  to  objection,  they  may  become 
the  contract  of  the  corporation,  and  enforceable  as  such. 
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In  respect  to  contracts  of  promoters,  Judge  Redfield 
says:  ''The  promoters  are  in  no  sense  identical  with  the 
corporation,  nor  do  they  represent  it  in  any  relation  of 
agency;  and  their  contracts  could,  of  coiu'se,  only  bind  the 
company  so  far  as  they  should  be  subsequently  adopted  by 
it  as  their  successors."    1  Bedf.  Rys.,  9. 

But  the  corporation  is  at  liberty  to  refuse  to  sanction 
them;  and,  if  its  sanction  is  obtained  by  the  act  or  co- 
operation of  directors  who  have  a  private  interest,  we  per- 
ceive no  reason  why,  under  the  general  rule,  the  corporation 
may  not  resist  an  action  for  specific  performance;  at  least, 
in  a  case  where  it  has  not  accepted  the  consideration  and 
taken  the  benefit.  - 

It  is  claimed  that  the  general  policy  of  the  law  in  this 
state  sanctions  the  contract  in  question,  and  we  are  referred 
to  chapter  710,  Laws  1873,  which  authorizes  the  purchaser, 
or  the  grantee  of  the  purchaser,  of  the  real  estate,  tracks 
and  fixtures  of  a  railroad  corporation  sold  under  a  mortgage 
or  decree,  to  associate  with  him  other  persons,  and  form  a 
new  corporation  to  maintain  and  operate  the  road.  But 
the  transaction  in  question  was  not  m  any  proper  sense  an 
arrangement  for  the  reorganization  of  an  existmg  railroad. 
It  was  contemplated  that  the  new  corporation  should 
operate  or  maintain  the  road  of  the  old  corporation.  The 
line  of  the  new  corporation,  by  its  articles,  extended  only 
from  Coming  to  Geneva;  whereas  the  route  of  ths  old  cor- 
poration was  from  Coming  to  Sodus  Bay.  When  the 
contract  was  made,  the  enterprise  of  building  the  Sodus 
Bay  and  Coming  road  had  b€^n  commenced,  but  the  road 
haa  not  been  buut.  Its  route  had  only  in  part  been  located, 
and  the  great  bxuxien  and  expense  of  the  undertaking  was 
yet  to  be  incurred.  The  case  is  not  in  terms  within  the  act 
of  1873;  nor,  as  we  think,  within  its  spirit  and  intent. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Rapallo  and  Finch,  JJ.,  not  voting. 

People  ex  rel.  Equifable  Life  Assur.  Soc.,  etc.,  App'lt,  v. 
Alfred  C.  Chapin,  Comptroller,  etc.,  Eesp't.' 

(Ckmrt  of  Appeals,  Filed  October,  1886,) 
Taxation — Sale — Comptroller— Mandamus — Cancelling  tax  sales. 

Where  the  state  comptroller  has  refused  an  application  to  cancel  the  sale 
of  land  for  taxes  upon  the  ground  that  the  sale  was  regular,  he  cannot 
by  mandamus  be  required  to  reach  a  different  conclusion. 

Appeal  from  order  of  supreme  court  general  term,  third 
department,  affirming  an  order  of  special  term  denying  a 
motion  for  peremptory  writ  of  mandamus  to  issue  to  the 
state  comptroller  requiring  him  to  cancel  sales  of  certain 
land  for  taxes. 

1  Affirming  89  Hun,  280. 


Digitized  by 


Google 


Ct.App.]   People  v.  Eome,  W.  and  O.  E.  E.  Co.  3& 

The  relator  is  owner  of  a  mortage  upon  certain  lands 
situated  in  the  town,  of  Black  Brook,  Clinton  county. 
These  lands  were  sold  at  the  tax  sale  of  1877,  for  the  un- 
paid taxes  for  the  years  1866  to  1870  inclusive,  and  a  deed 
for  them  was  afterward  given  by  the  comptroller  to  the 
state  as  purchaser.  It  was  again  sold  at  the  tax  sale  of 
1881  for  the  unpaid  taxes  of  1871  to  1876  inclusive,  and  was 
again  conveyed  to  the  state  when  the  time  to  redeem  had 
expired.  At  this  sale,  however,  it  was  claimed  by  the 
comptroller  that  the  property  already  belonged  to  the  state 
by  virtue  of  the  sale  of  1877,  and  he  rejected  the  bids  made 
for  it  by  other  parties.  In  1885,  the  relator  as  such  mort- 
gagee applied  to  the  comptroller  to  cancel  the  sales  and  con- 
veyances, on  the  groimds  that  the  tax  imposed  upon  this 
land  in  1869  was  based  upon  an  assessment  roU  verified  by 
the  assessors  before  a  notary  public,  and  not  before  a  jus- 
tice of  the  peace,  as  required  by  Laws  1855,  chap.  427,  that 
the  oath  was  not  in  the  exact  words  of  the  statute,  and  be- 
cause of  the  refusal  of  the  comptroller  to  receive  bids  at  the 
sale  of  1881. 

Z>.  O^Brimy  attorney-general,  for  resp't;  Mr.  Moore,  with 
Frank  E.  Smithy  for  app'lt. 

Danporth,  J. — ^The  comptroller  acted  upon  papers  pre- 
sented to  him,  and  refused  the  appUcation  upon  the  ground 
that  the  sales  were  regular.  The  matter  was  for  his  deter- 
mination, and  we  agree  with  the  supreme  court  in  the 
opinion  that  he  cannot,  by  mandamus^  he  required  to  reach 
a  different  conclusion.     Howland  v.  Eldredge,  43  N.  Y.  457. 

Order  affirmed,  with  costs. 

All  concur.  

PBOPiiK  OF  the  State  op  New  York,  Resp'ts,  v.  Rome, 
Watertown  and  Ogdensburg  E.  B.  Co.,  App'lt.' 

(Court  of  Appeals,  Filed  October  S,  1886.) 

1.  MAKDAMUft— PeKBMPTORY    AND  ALTERNATIVB  WRITS  OF. 

A  peremptory  writ  of  mandamus  is  only  authorized  when  the  applicants' 
rights  to  a  mandamus  depends  entirely  upon  questions  of  law.  Where  the 
material  allegations  of  the  application  for  a  writ  of  mandamus  are  put  in 
issue,  or  where  the  answering  affidavits  contain  allegations  bhowing  that  a 
peremptory  writ  ought  not  to  be  issued,  the  court  should  award  an  alterna- 
tive mandamus  in  the  first  instance. 

2.  Sams — When  granted,  on  application  op  attorney-general. 

The  court  will  only  ^rant  the  writ  of  mandamus  on  the  attorney-gene- 
ral's application  when  it  is  able  to  see  from  the  undisputed  facts  alleged, 
that  its  issuance  is  necessary  to  protect  some  public  right  or  to  secure  some 
public  interest.  Where  pnvate  interests  only  are  involved  the  interested 
parties  should  be  the  relators. 

3.  Same — Railroads — What  are  matters  op  public  interest  to  the 

people  op  the  state. 
A  town  was  bonded  for  the  construction  of  a  railroad  upon  condition 
>  Reversing  38  Hun,  640,  mem. 
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that  a  pennanent  depot  should  be  erected  and  maintained  at  a  certain  point. 
Betd,  that  the  contract  rights  and  obligation  are  not  in  any  proper  sense  a 
public  mailer  in  which  the  people  of  the  state,  in  their  sovereign  capacity 
are  interested.  It  must  be  enforced  by  some  proceedings  taken  on  behali 
of  the  town,  and  cannot  be  enforced  by  a  proceeding  instituted  by  the  at- 
torney-general on  behalf  of  the  people  of  the  state. 

4.  Railroads— FoRECLOBURB   of   mortgagb   on— Obligations  of  Suc- 

cessors. 

The  contract  obligation  was  not  a  charge  or  lien  upon  the  property  of 
the  railroad,  and  would  not  pass  by  foreclosure  sale  to,  or  devolve  upon, 
the  railroads  that  were  its  successors. 

5.  8ahb— When  it  can  abandon  one  of  two  of  its  parallel  lines- 

Mandamus. 

When  a  railroad  company  owns  by  consolidation  two  lines  of  road  run- 
ning  between  the  same  points,  and  can  substantially  accommodate  the  peo- 

Sle  of  the  state  by  operating  one  line  between  those  points,  and  can  aban- 
on  the  other  lino  without  any  serious  detriment  to  any  considerable  num- 
ber of  people,  it  should  not  be  compelled  by  mandamus  to  operate  both 
lines  at  a  ^reat  sacrifice  of  money,  notwithstanding  a  few  individuals  are 
disconunoded  by  the  discontinuance  of  one  line. 

6.  Same — ^When  it  can  abandon  the  shorter  of  two  lines. 

After  consolidation  the  defendant  railroad  had  two  lines  from  P.  to  W., 
a  direct  line  seven  miles  long  and  a  circuitous  line  two  miles  longer.  It 
could  accommodate  every  passenger  and  all  freight  at  said  P.  and  W.  by 
carrying  it  over  the  longer  line.  It  was  also  more  convenient  for  the  peo- 
ple of  the  complaining  town  to  reach  the  principal  market  towns  than  at 
any  previotis  time.  The  only  diiference  being  that  passengers  had  to 
change  cars  at  a  different  station,  and  those  going  south  from  W.  are 
obliged  to  travel  two  miles  further.  Ileld^  that  the  company  would  not  be 
com,  eUed  by  mandamus  to  operate  the  shorter  road. 

Appeal  from  an  order  of  supreme  comi;,  general  term, 
fourth  department,  afltening  an  order  of  speciaJ  term 
awarding  a  peremptory  writ  of  mandamus. 

The  attorney-general  apphed  to  the  special  term  of  the 
supreme  court  for  a  peremptory  writ  of  mandamus^  and  the 
following  are  the  material  facts  alleged  in  his  petition : 

That  the  Rome,  Watertown  and  Ogdensburgh  EaUroad 
Company  is  a  railroad  corporation,  organized  imder  the 
laws  of  this  state,  and  was  engaged  in  the  operation  of  a 
railroad  from  Rome,  Oneida  county,  to  Watertown,  Jeffer- 
son county,  and  to  points  north  on  the  St.  Lawrence  river, 
passing  through  the  town  of  Sandy  Creek,  and  having  a 
station  at  Washington viUe;  that  in  February,  1868,  the 
Syracuse  and  Northern  Railroad  Company  was  incorporated, 
under  the  general  railroad  act,  to  construct,  and  it  subse- 
quently did  construct,  a  railroad  from  Syracuse  to  the 
Rome,  Watertown  and  Ogdensburg  Railroad,  at  Washing- 
ton ville,  and  there  formed  a  junction  with  that  road;  that, 
prior  to  such  construction,  a  map  locating  the  line  and 
termini  of  the  road  was  duly  adopted  by  the  board  of 
directors,  and  filed,  as  provided  by  law,  covering  the  loca- 
tion of  its  line  and  northern  terminus,  as  siibsequently 
consti-ucted;  that  there  was  also  a  railroad  from  Oswego 
connecting  with  the  Rome,  Watertown  and  Ogdensburg 
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Bailroad  at  Eichland,  upon  which  road  there  was  a  station 
called  "Pulaski  Station,"  about  four  miles  westwardly 
from  Eichland ;  that  the  Syracuse  and  Northern  Eailroad 
also  passed  through  Pulaski  station,  and  thence,  about  one 
mile,  to  Pulaski  village,  where  it  had  a  station,  and  thence, 
about  five  miles,  in  a  northerly  direction,  to  Sandy  Creek 
village,  where  there  was  a  station,  and  thence,  about  a 
mile,  to  Washii^tonville  station;  that  while  that  road  was 
thus  operated  the  travel  from  Washin^tonville  station 
southerly  to  Syracuse  was  through  the  villages  of  Sandy 
Creek  and  Pulaski  to  Pulaski  station,  and  thence  southerly. 
That  before  that  road  was  constructed  the  town  of  Sandy 
Creek,  under  statutory  authority,  subscribed  for  $80,000  of 
the  stock  of  that  company,  and  paid  therefor  in  the  bonds 
of  the  town  issued  for  that  amount;  that  the  statutory  con- 
sent for  the  bonding  of  the  town  was  upon  the  express 
condition  that  the  railroad  should  be  constructed  through 
the  town  of  Sandy  Creek,  and  a  permanent  depot  erected 
at  Sanfly  Creek  village;  that  a  mortgage  was^  given  upon 
that  road  in  1873,  and  that  mortgage  was  subsequently  fore- 
closed, and  the  railroad  and  its  franchises  were  purchased  by 
an  individual;  that  subsequently,  in  September,  1875,  a  re- 
organization of  the  road  was  effected  under  *  *An  act  to  facil- 
itate the  reorganization  of  railroads  sold  under  foreclosure, 
providing  for  the  formation  of  new  companies,"  passed  April 
11,  1874,  and  a  new  company,  under  the  name  of  the  Syr- 
acuse and  Northern  Eailroad  Company,  was  organized, 
which  was  vested  with  all  the  rights,  privileges  and  fran- 
chises which  at  the  time  of  the  foreclosure  sale  belonged  to 
or  were  vested  in  the  Syracuse  and  Northern  Eailroad  Com- 
pany;  that  subsequently  the  Syracuse  and  Northern  Eail- 
road became  consolidated  with  the  Eome,  Watertown  and 
O^ensburg  Eailroad  under  chapter  917  of  the  Laws  of 
1869,  and  tne  latter  company  took  possession,  and  assumed 
control,  of  the  road,  and  until  September,  5,  1877,  operated 
the  same  from  Syracuse,  to  and  tnrough  the  villages  of  Pu- 
laski and  Sandy  Creek,  to  Washingtonville,  that  the  con- 
soUdation  agreement  recited  thai  the  Eome,  Watertown 
and  Ogdensburg  Eailroad  Company  owned  and  operated  a 
railroad  from  Eome  to  Ogdensburg,  and  leased  a  road  from 
Oswego  to  Eichland  jimction;  that  the  Syracuse  and 
Northern  Eailroad  Company  owned  and  operated  a  luilroad 
from  Syracuse  to  a  connection  with  the  Eome,  Watertown 
and  Ogdensburg  Eailroad,  at  Washingtonville,  and  that 
thus  the  railroads  formed  a  continuous  line  of  railroad  be- 
tween the  city  of  Syracuse  and  the  points  and  places  to 
which  the  railroads  of  the  Eome,  Watertown  and  Ogdens- 
burg Eailroad  Company  did  and  were  authorized  to  extend; 
N.  Y.  Eep.,  Vol.  III.        6 
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that  soon  after  the  defendant  ceased  to  operate  that  portion 
of  the  Syracuse  and  Northern  road  lying  between  the  Os- 
wego branch  of  the  Borne,  Watertown  and  Ogdensburg 
Railroad,  at  Pulaski  station  and  Washingtonville,  and  re- 
moved the  track  on  that  section  of  the  ro^,  as  well  as  the 
station-houses  at  the  villages  of  Pulaski  and  Sandy  Creek; 
that  since  that  time  such  abandonment  has  continued,  and 
still  exists;  that  the  junction  formerly  maintained  at  Wash- 
ingtonville has  been  changed,  with  its  attendant  local  ad- 
vantages, to  Richland;  tnat  such  abandonment  was  and 
continued  to  be  a  matter  of  serious  damage  to  the  people  of 
the  state  of  New  York,  and  especially  to  that  portion  of  the 
people  of  this  state  who  were  residents  and  tax-payers  of 
the  town  of  Sandy  Creek,  their  property  and  business  in- 
terests, and  compelling  them,  wnen  desirous  of  ti'avel  to 
the  village  of  Pulaski  and  city  of  Syracuse,  to  adopt  a  cir- 
cuitous route,  "involving  more  or  less  change  of  cars, 
transfer,  and  delay,"  for  which  they  have  no  remedy  for 
damages  at  law. 

That  by  chapter  353  of  the  Laws  of  1882  the  legislature 
enacted  that  there  should  be  created  in  this  state,  in  the 
manner  and  form  therein  referred  to,  a  board  of  railroad 
commissioners,  with  certain  powers  and  duties  therein 
mentioned;  that,  in  pursuance  of  the  provisions  of  that 
act,  complaint  in  due  form  of  the  abandonment  and  pro- 
ceedings above  stated  was  made  against  the  Rome,  Water- 
town  and  Ogdensbiu*^  Railroad  Company,  to  which  com- 
plaint the  company  filed  an  answer;  that  a  hearing  was 
had  thereon  before  the  board,  and,  after  due  delibemtion, 
it,  on  the  twenty-first  day  of  Apiil,  1884,  adjudged  and 
determined  as  follows:  "The  judgment  of  the  board  is 
that  the  Rome,  Watertown  and  Ogdensburg  Railroad 
Company  had  no  right  or  authority  to  abandon  the  por- 
tion of  the  Syracuse  and  Northern  Road  in  question,  and 
in  so  doing,  it  has  violated  the  laws  of  the  state,  and  has 
neglected,  and  now  neglects,  to  complv  with  the  terms 
of  chapter  140  of  the  Laws  of  1850,  and  its  amendments, 
under  which  the  Syracuse  and  Northern  Railroad  was  cre- 
ated; that  in  so  doing,  and  in  running  its  trains  via  Rich- 
land ;j  unction,  it  usurps  authority  conferred  by  no  act  or  law 
of  this  state.  The  board  hereby  notifies  the  Rome,  Water- 
town  and  Ogdensbiu-g  Railroad  Company  of  said  violation, 
neglect,  and  usurpation,  and  recommends  that  said  com- 
pany proceed,  within  a  reasonable  time,  to  and  do  rebuild, 
restore,  and  operate  said  abandoned  portion  of  its  road 
hereinbefore  particularly  described;"  that  a  copy  of  the  de- 
termination of  the  board  was  thereafter  served  upon  the 
Rome,  Watertown  and  Ogdensbm-g  Railroad  Company, 
but  that  it  failed  to  comply  with  the  recommendation  of 
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the  board;  and  that,  thereafter,  on  or  about  the  fifteenth 
day  of  November,  1884,  the  board  of  raikoad  commisioners 
transmitted,  in  pursuance  of  the  provisions  of  the  act  of 
1882,  to  the  attorney  general,  a  copy  of  the  proceedings, 
and  its  determination  in  the  above  matter. 

The  appUcation  for  the  mandamus  was  opposed  by  the 
defendant,  upon  an  affidavit  of  its  general  manager,  in 
v^rhich  he  denied  that  the  alleged  abandonment  by  it  of  a 
portion  of  its  former  Une  **has  been  or  continues  to  be  a 
matter  of  serious  damage  to  the  people  of  the  State  of  New- 
York,  and  especially  to  that  portion  of  the  people  of  the 
state  who  are  residents  and  tax-payers  of  the  town  of 
Sandy  Creek,  their  property  and  business  interests,"  and 
stated  that,  on  the  contrary,  the  present  lines  operated  by 
the  Rome,  Watertown  and  Ogdensburg  Railroad  Company 
furnished  greatly  increased  facihties  to  the  people  or  the 
state  of  New  York,  as  well  as  to  the  people  of  the  town  of 
Sandy  Creek,  above  those  which  were  enjoyed  by  that 
community  at  any  time  prior  to  the  last  two  years;  that  it 
is  now  far  more  convenient  for  the  people  of  the  town  of 
Sandy  Creek  to  reach  their  principal  markets,  the  cities  of 
Oswego,  Syracuse,  Watertown  and  Rome,  than  at  any 
previous  time,  by  means  of  the  lines  of  the  Rome,  Water- 
town  and  Ogdeusbui'^  Railroad  Company;  that  a  far 
greater  number  of  trains,  both  passenger  and  freight,  are 
now  run  than  were  run  before  the  alleged  abandonment, 
and  that  it  is  an  absolute  fact  that  the  passenger  and 
freight  service  between  the  village  of  Sandy  Creek  and  the 
cities  of  Oswego,  Syracuse,  Watertown  and  Rome  is  far 
more  convenient,  prompt  and  efficient  than  before  said 
abandonment;  thaf  it  would  cost  about  $70,000  to  restore 
the  abandoned  track,  and  that  the  annual  expense  of  main- 
taining and  operating  that  portion  of  the  road  would  be 
about  $15,000,  without  any  addition  whatever  to  the 
income  of  the  defendant;  that  the  defendant  was  engaged 
in  a  steady  and  determined  effort  to  make  its  road  m  aU 
respects  a  serviceable  agent  of  the  people  of  the  state  of 
New  York,  and  all  of  the  people  who  have  occasion  to  use 
its  facilities,  and  that  if  the  restoration  were  now  ordered 
or  compelled  by  the  courts  of  the  state,  it  would  result  in 
diminishing  the  efficiency  of  the  road  for  all  the  people  of 
the  state,  including  the  people  of  the  town  of  Sandy  Creek. 

It  further  appears  from  the  papers  presented  to  the  court 
that,  since  the  abandonment  complained  of,  passengers  and 
freight  going  southerly  from  Wasningtonville  are  carried  to 
the  Kichlana  station,  thence  to  Pulaski  station,  and  thence 
to  Syracuse,  and  that  passengers  and  freight  from  Syracuse 
are  carried  to  Pulaski  station,  thence  to  Richland,  and 
thence  to  Washingtonville;  that  the  passenger  cars  on  the 
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Syracuse  and  Northern  Railroad  all  stop  at  and  depart 
from  Richland  station,  and  that  thus  the  passengers  are 
required  to  change  cars  at  that  station,  and  that  the  in- 
creased distance  from  Washingtonville  to  Pulaski  station, 
by  way  of  Richland  station,  is  about  two  miles. 

Upon  the  presentation  of  these  facts,  the  jud^e,  at 
special  term,  granted  a  peremptory  writ  of  mandamus, 
commanding  the  defendant  to  proceed  *^to  restore  the 
abandoned  portion  of  said  road  from  the  point  where  said 
track  of  the  Syracuse  and  Northern  Railroad  intersects  the 
Oswego  branch  at  Pulaski,  through  the  villages  of  Pulaski 
and  Sandy  Creek,  to  the  Washingtonville  station,  so  called, 
on  the  line  of  the  Rome,  Watertown  and  Ogdensburg  Rail- 
road Company's  road,  upon  the  route  where  said  road  was 
formerly  operated  at  the  time  when  said  road  was  aban- 
doned; and  to  rebuild,  restore  and  operate  said  portions  of 
such  road,  and  to  open  and  operate  said  road  and  route  by 
running  trains  over  the  same  at  regular  intervals,  for  the 
accommodation  of  the  pubUc  in  the  transportation  of  pas- 
sengers and  property." 

From  the  order  granting  the  writ  the  ^ief endant  appealed 
to  the  general  term,  and  from  affirmance  there,  to  this 
court. 

Daniel  H.  Chamherlatn  and  William  B,  Homblower^  for 
appit;  D.  (ySrien,  ior  the  people. 

Earl,  J. — ^Inhis  petition  the  attorney-general  prayed  for  a 
peremptory  writ  of  mandamus,  and  one  was  awarded.  Such 
a  writ  is  authorized  only  '*  where  the  applicant's  right  to  a 
mandamus  depends  only  upon  questions  of  law."  Code,  § 
2070.  In  determining  whether  this  writ  was  properly 
issued,  therefore,  we  must  consider  only  such  facts  alleged 
in  the  petition  as  were  not  denied  or  put  in  issue,  and  the 
affirmative  allegations  of  the  affidavit  presented  on  the  part 
of  the  defendant  in  opi)osition  to  the  application  for  the 
writ.  Whei-e  the  material  allegations  of  the  application  for 
a  writ  are  put  in  issue,  or  where  the  answenng  affidavits 
contain  allegations  showing  that  a  peremptory  writ  ought 
not  to  be  issued,  the  coiul;  should  award  an  alternative  man- 
damus in  the  first  instance,  in  order  that  the  issue  of  fact 
may  be  regularly  tried  before  the  proper  tribunal. 

As  this  writ  was  applied  for  by  the  attorney  general,  on  be- 
half of  the  people,  it  must  be  assmned  that  it  was  issued  onlv 
to  subserve  a  public  interest,  and  to  protect  a  public  right.  If 
private  interests  only  were  involved,  the  application  for  the 
writ  by  the  attomev  general  on  behalf  of  the  people  was 
not  proper.  In  that  case  it  should  have  been  applied  for  by 
the  private  parties  interested,  who  should  have  been  rela- 
tors.    In  order,  therefore,  to  maintain  this  writ,  and  to  jus- 
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tify  the  action  of  the  court  in  granting  it,  we  must  be  able 
to  see,  from  the  undisputed  facts  alleged,  that  it  was  issued 
to  protect  some  public  right,  or  to  secure  some  public 
interest. 

It  matters  not  that  the  town  of  Sandy  Creek  was  bonded 
for  the  construction  of  the  Syracuse  Northern  Railroad 
upon  condition  that  a  permanent  depot  should  be  erected 
and  maintained  at  the  village  of  Sandy  Creek.  If  it  be  as- 
sumed that  the  bonding  proceedings  created  a  contrct  be- 
tween the  town  and  the  railroad  company,  that  contract  is 
not  one  which  could  be  enforced  by  this  writ  of  mandamus, 
issued  on  behalf  of  the  people.  The  contract  right  and  obli- 
gation are  not  in  any  proper  sense  a  public  matter,  in  which 
the  people  of  the  state,  in  their  sovereign  capacity,  are  in- 
terested. If  there  is  a  vaUd  contract  still  m  force,  and 
operative,  it  must  be  enforced  by  some  proceeding  taken  on 
behalf  of  the  town,  and  cannot  be  enforced  by  a  proceeding 
instituted  by  the  attorney  general  on  behalf  of  the  people  of 
the  state. 

But  the  performance  of  the  contract,  if  .there  was  a  valid 
one,  never  devolved  upon  the  defendant.  The  contract  ob- 
ligation was  not  a  charge  or  hen  upon  the  property  of  the 
Syracuse  and  Northern  Railroad  Company,  and  remained 
where  the  unsecured  obligations  of  the  company  rested 
after  the  foreclosure  of  the  mortgage  given  by  it.  It  did 
not  pass  by  the  foreclosure  sale  to  or  devolve  upon  its  suc- 
cessors, the  Syracuse  and  Northern  Railroad  Company  and 
the  Rome,  Watertown  and  Ogdensburgh  Railroad  Company. 
In  a  case  where  the  court  had  a  discretion  to  grant  or  with- 
hold the  writ  of  mandamus,  the  circumstances  attending 
the  bonding  of  the  town  of  Sandy  Creek  could  weU  have 
been  consicfered  in  determining  that  discretion. 

Under  the  act  (chap.  855,  Laws  1882),  by  which  the  board 
of  railroad  commissioners  waa  constituted,  the  decision  of 
that  board  has  no  binding  or  conclusive  authority.  No 
such  effect  is  given  to  the  decisions  of  that  board  by  any  of 
the  provisions  contained  in  the  act.  Its  decision  in  this 
case  was  merely  advisory  and  recommendatory,  and  the 
defendant  was  at  liberty  to  obey  or  disobey  it.  It  was  a 
sufficient  justification,  however,  for  the  application  by  the 
attorney  general  for  the  writ  of  mandamus,  and,  if  the 
court  had  nacl  a  discretion  to  withhold  or  grant  the  writ,  it 
might  properly  have  had  some  influence  in  the  exercise  of 
that  discretion.  But  no  legal  right  in  this  proceeding  can 
be  based  thereon. 

We  are  left,  therefore,  to  determine  simply  whether,  upon 
the  facts  which  we  must  assume  to  exist  in  this  case,  the 
defendant  ought,  in  the  public  interest,  as  an  absolute  duty, 
to  be    compeiled  to  rebuild,  maintain,  and  operate   the 
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small  section  of  road  which  it  abandoned.  We  have  not 
here  the  question  which  would  have  to  be  determined  if 
the  Syracuse  and  Northern  Railroad  Company  were  still  in 
existence,  and  had  abandoned  the  pjortion  of  its  road  be- 
tween the  Pulaski  station  and  Washington ville  station,  so 
that  passengers  and  freight  were  carried  only  to  and  from 
the  former  station.  But  we  have  a  case  where  the  defend- 
ant has  succeeded  to  all  the  rights  and  obligations  of  that 
raiboad  company,  and  the  question  is  whether  it  is  dis- 
charging the  duty  to  the  public  imposed  upon  it  by  the 
consoUdation  of  that  railroad  company  with  it.  After  the 
consoUdation  it  had  two  lines  from  Pulaski  station  to 
Washinetonville — a,  direct  line  about  seven  miles  long,  and 
a  circuitous  line,  by  way  of  Richland,  about  two  miles 
longer.  It  was  not  absolutely  bound  in  law  to  stop  any  of 
its  trains  at  the  village  of  Pulaski,  or  the  village  of  Sandy 
Creek.  It  would  have  discharged  its  whole  duty  by  run- 
ning its  trains  through  from  the  Pulaski  station  to  the 
Washingtonville  station  without  stopping.  It  would  cost 
it  more  xhan  $15,000  annually  to  maintain  and  operate  its 
direct  road  from  Pulaski  station  to  Washingtonville  station, 
without  adding  one  dollar  to  its  income.  It  could  accom- 
modate everjr  passenger  and  every  pound  of  freight  at 
Washingtonville  station,  or  at  the  Pulaski  station,  by  carry- 
ing it  over  a  Une  which  it  owned  by  way  of  Richland.  Did 
it  not  thus  substantially  perform  the  duty  which  devolved 
upon  it  as  the  successor  of  the  Syracuse  and  Northern 
Iwiilroad  Company  ?  It  carried  all  passengers  and  freight 
from  Washingtpnville  to  Pulaski  station  and  Syracuse,  and 
all  passengers  and  freight  from  Syracuse  and  Pulaski  sta- 
tion to  the  terminus  of  the  Syracuse  and  Northern  Railroad 
at  Washingtonville.  How  can  it  be  said  that  it  owed  a 
duty  to  the  pubhc  to  do  this  over  the  direct  line,  rather 
than  over  a  hne  near  by,  but  two  miles  longer  ?  There  is 
no  allegation  that  any  considerable  number  of  people  are 
discommoded,  and  it  aoes  not  appear  that  a  single  person 
suffers  any  harm,  except  that  passengers  are  obliged  to 
change  cars  at  Richland  rather  than  at  Washingtonville 
station,  and  persons  taking  the  cars  at  Washingtonville 
station,  to  go  southerly,  are  obUged  to  travel  about  two 
miles  further. 

But  we  must  take  the  facts  as  stated  in  t\^e  aflBdavits  of 
the  defendant's  manager,  read  in  opposition  to  the  applica- 
tion for  the  writ,  that  it  is  not  true  that  the  abandonment 
of  this  small  section  of  road  has  been  and  continues  to  be  a 
matter  of  serious  damage  to  the  people  of  the  state  of  New 
York,  or  especially  to  that  portion  or  the  people  of  the  state 
who  are  residents  and  taxpayers  of  the  town  of  Sandy  Creek, 
but  that  the  present  line  operated  by  the  defendant  between 
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Wafihin^onville  station  and  Pulaski  station  furnishes 
greatly  increased  facilities  to  the  people  of  the  state  of 
New  York,  as  well  as  to  the  people  of  the  town  of  Sandy- 
Creek,  above  those  which  were  enjoyed  at  the  time  of  the 
abandonment;  that  it  is  now  far  more  convenient  for  the 
people  of  that  town  to  reach  their  principal  markets,  the 
cities  of  Oswego,  Watertown,  Syracuse,  and  Rome,  than  at 
any  previous  time  ;  and  that  their  railroad  service  is  alto- 
gether more  eflftcient  and  convenient  than  it  was  previous 
to  the  time  of  the  abandonment.  Under  such  circum- 
stances, we  see  no  reason  for  saying  that  the  interests  of 
the  people  have  suffered  from  this  abandonment,  or  that 
any  considerable  number  of  the  people  of  this  state  were 
thereby  in  any  way  injured  or  inconvenienced.  If  a  few 
individuals  were  discommoded,  or  private  interests  were  in 
any  way  injured,  this  writ  is  not  the  proper  remedy  for 
such  evils. 

We  have,  with  ^eat  care,  examined  and  considered  the 
numerous  authorities  cited  on  behalf  of  the  people  in  support 
of  this  writ^  but  we  find  none  which  justify  it.  Several 
cases  were  cited  in  which  it  was  held  tnat  a  railroad  com- 
pany could  be  compelled  by  mandamus  to  operate  its  railroad 
to  tne  terminus  specified  m  its  charter  {Farmers?  Loan  and 
Trust  Co.  V.  Henningy  17  Amer.  Law  Reg.  [N.  S.],.  266; 
State  V.  Hartford  and  N.  H.  B.  B.  Co,y  29  Conn.,  538; 
Union  Pac.  B.  Co.  v.  Hail,  91  U.  S.,  843;  King  v.  Bail- 
road  Co.,  2  Bam.  &  Aid.,  646;  People  v.  Albany  and  V.  B. 
jB.  Co.,  24  N.  Y.,  261),  but  the  principles  of  those  cases  are 
not  controlling  in  this,  because  here  the  railroad  service 
is  kept  up  between  the  termini  of  the  Syracuse  &  Northern 
Railroad,  and  the  pubhc  duty  which  devolved  upon  it  at  its 
organization  is  fully  and  substantially  performed  by  the 
defendant.  The  present  line  is  a  Uttle  longer  than  iihe  one 
originally  adopted,  and  sUghtly  varying  therefrom,  but  it 
accommodates  the  people  or  the  state,  and  the  people  of  the 
locality,  substantially  as  well  as  the  line  originaUy  adopted. 
Suppose  two  roads  were  consoUdated,  and  the  Unes  of  the 
two  between  two  places  were  parallel,  and  pear  to  each 
other,  could  the  consoUdated  road  be  compelled,  by  man- 
damus, to  operate  both  lines,  or  could  it  discharge  its  duty 
to  the  pubhc  by  using  only  one  line?  Suppose  the  New 
York  Central  and  the  West  Shore  roads,  as  their  lines  ap- 
proach the  city  of  Buffalo,  were  parallel  to  and  near  each 
other^  could  not  the  New  York  Central,  which  is  now  sub- 
stantiallv  the  owner  of  both  roads,  abandon  the  West  Shore 
line,  and  run  into  the  city  of  Buffalo  upon  the  New  York 
Central  line  ?  We  do  rrot  determine  that  in  all  cases,  where 
a  railroad  company  which  by  consolidation  has  become  the 
owner  of  two  lines  of  roads  between  two  termini,  and  run- 
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ning  through  diflferent  sections  of  country,  and  different 
cities  or  vilmges,  like  the  two  lines  between  Sjrracuse  and 
Rochester,  could  abandon  either  of  its  lines,  because  in  such 
cases  it  might  well  be  that  the  pubhc  interests,  and  the  ac- 
commodation of  a  large  portion  of  the  people  of  the  state, 
required  that  both  lines  should  be  operated  ;  but  where  a 
railroad  company  owns,  by  consoUdation,  two  lines  of  roed 
and  can  substantially  accommodate  the  people  of  the  state 
bv  operating  one  Une  between  the  same  points,  and  can 
abandon  the  other  Une  without  any  serious  detriment  to 
any  considerable  number  of  people,  we  do  not  believe  that 
it  should  be  compelled,  by  mandamus,  to  operate  both  lines 
at  a  great  sacrifice  of  money,  upon  the  fanciful  idea  that 
the  sovereignty  of  the  state  is  wounded  by  its  omission  to 
operate  both  Unes. 

The  defendant  does  not  run  its  cars  at  any  point  where  it 
has  not  the  right  to,  and  it  does  not  exercise  any  franchise 
which  it  is  not  authorized  to.  It  accommodates  all  the 
travel  and  traffic  which  the  Syracuse  and  Northern  Railroad 
Company  was  required  to  accommodate.  That  road  still 
has  a  connection  with  the  defendant,  and  all  the  travel  and 
traffic  over  it  can  still  commence  and  terminate  at  Wash- 
ingtonville.  There  is  no  pubhc  right  toprotect,  and  no  pub- 
hc duty  to  enforce,  by  mandamus.  We  are  therefore  of 
opinion '  that  the  orders  of  the  general  and  special  terms 
should  be  reversed,  and  the  appncation  for  a  peremptory 
writ  of  mandamus  denied,  with  costs. 

All  concur,  except  Andrews,  J.,  taking  no  part,  and  Mn^ 
ler,  J.,  absent. 

Matter  of  apphcation  of  The   Staten  Island  Rau^road 
Company  to  acquire  lands. 

(Court  of  Appeals,  Filed  October  5,  1886,) 

1.  Railroad   company— Eminent    domain— Laws    op    1850,  chap.   140, 

§§  21,  25. 

The  statute  authorizing  the  formation  of  railroad  corporations  confers 
powers  upon  such  as  are  organized  under  its  provisions  to  acquire  lands 
by  the  exercise  of  right  of  the  eminent  domain,  for  its  prospective  as  well 
as  present  uses,  provided  its  necessities  for  such  use  in  the  immediate 
future  are  establirfied  beyond  a  reasonable  doubt. 

2.  Same— Public  use— Foreign  corporation. 

The  mere  fact  that  the  condemnation  of  land  will  benefit  a  foreign  cor- 
poration, is  no  reason  against  such  condemnation,  provided  that  the  party 
petitioning  therefor  presents  a  case  within  the  provisions  of  the  statute. 

Appeal  from  an  order  of  the  supreme  court,  general 
term,  second  department,  affirming  an  order  mad.e  by  Mr. 
Justice  Barnard,  adjudging  that  the  lands  sought  to  be  con- 
demned were  necessary  for  the  uses  for  which  they  were 
claimed  by  the  petitioners,  and  appointing  commissioners  of 
appraisal.    Application  was  opposed  upon  the  ground  that 
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the  lands  sought  to  be  acquired  were  not  necessary  for  the 
pjurposes  of  the  petitioners,  and  that  the  intended  connec- 
tion to  be  made  between  it  and  the  Baltimore  and  Ohio 
Eailroad,  a  foreign  corporation,  which  would  increase  the 
amount  of  ti-affic  upon  the  petitioners  road  to  such  an 
extent  as  to  make  the  land  sought  to  be  acquired  necessary 
to  its  use,  was  conjectural  and  uncertain. 

D.  (yBrien,  attorney  general,  A.  Schoonmaker  and 
Thos.  W.  Fitzgeraldy  tor  app'lt;  Stewart  &  Boardman, 
for  resp'ts. 

EuGER,  Ch.  J. — Many  of  the  questions  discussed  in  the 
learned  brief  of  the  appellant's  counsel  do  not  seem  to  be 
open  for  consideration  here,  as  they  were  neither  raised  in 
the  court  below  nor  authorized  by  the  order  imder  which 
they  were  permitted  to  defend.  Aside  from  a  request  to 
dismiss  the  proceeding  upon  the  ground  of  indefiniteness  in 
the  description  of  the  land  proposed  to  be  taken,  and  which 
is  not  now  raised  by  counsel,  we  find  no  objection  in  the 
record  to  the  adjudication  under  consideration,  except  that 
of  the  allied  insufficiency  of  the  evidence  to  show  that  the 
property  proposed  to  be  taken  was  required  for  the  pur- 
poses of  the  petitioning  corporation.  A  motion  was  made 
to  dismiss  the  petition  for  that  reason,  which  was  denied, 
and  the  appeU^mt  excepted  to  this  decision.  The  exception 
presents  the  only  material  question  exhibited  by  the  record 
oef  ore  us. 

The  appellant  was  restricted  to  this  ground  of  objection 
by  the  terms  of  an  order  vacating  pro  tanto  an  adjudication 
already  made  in  the  proceedings,  and  was,  therefore,  pre- 
cluded from  raising  any  other  groimd  of  defense.  Ques- 
tions as  to  the  corporate  organization  of  the  petitioning 
company,  its  action  in  authorizing  these  proceedings,  the 
right  of  a  railroad  company  to  acquire  lands  under  naviga- 
ble water  as  against  the  state,  and  the  rights  and  interests 
of  Uttoral  owners  in  such  lands  are,  therefore,  all  excluded 
from  the  controversy  by  the  terms  of  the  order  opening  the 
appellant's  default. 

The  original  order  of  condemnation  appointing  commis- 
sioners to  appraise  the  value  of  the  land  proposed  to  be 
taken  constituted  an  adjudication  in  favor  of  the  respondent 
upon  the  questions  involved,  disposing  of  every  question 
which  might  have  been  raised  in  opposition  thereto  except 
that  allowed  to  be  Utigated  by  the  onier  referred  to. 

It  was  conceded  by  the  petitioners  upon  the  hearing,  that 

the  lands  in  question  were  not  required  for  the  present 

uses,  and  it  is  strenuously  contended  therefrom  by  the 

appellant  that  the  petitioner  has  not  made  a  case  for  con- 
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demnation,  or  such  a  case  as  establishes  a  reasonable 
probabiUty  that  such  lands  will  be  required  for  its  uses  in 
the  future.  It  is  quite  obvious  that  the  beneficial  exercise 
of  the  power  of  acquiring  property  for  pubUc  uses  cannot 
be  enjoyed  unless  allowed  m  anticipation  of  the  contemp- 
lated improvement,  and  it  .is,  therefore,  well  settled  in  tms 
state  that  the  mere  fact  that  the  land  propose  to  be  taken 
for  a  pubUc  use  is  not  needed  for  the  present  and  immedi- 
ate purpose  of  the  petitioning  party,  is  not  necessarily  a 
defense  to  a  proceeding  to  condemn  it. 

The  statute  authorizing  the  formation  of  railroad  cor- 
porations confers  power  upon  such  as  are  organized  under 
its  provisions  to  acquire  lands  by  the  exercise  of  the  right 
of  eminent  domain,  not  only  from  individuals,  but  ^Qso 
from  the  state,  for  its  prospective  as  well  as  present  uses, 
provided  its  necessities  for  such  use  in  the  immediate  f utm^ 
ai-e  established.beyond  reasonable  doubt.  Lansing  v.  Smithy 
8  Cow.  146;  S.  C,  4  Wend.,  9;  Laws  of  1850,  chap.  140, 
§  21;  RenSy  and  Sar.  R,  R.  v.  Davis,  43  N.  Y.,  137;  In  re 
the  Matter  of  the  N.  Y.  C.  and  H,  R.  R.  R.  Co.,  77  id., 
249.  The  exercise  of  this  power  is  in  derogation  of  indi- 
vidual rights,  and  is  always  burdensome,  and  often 
injurious,  to  the  owner  beyond  the  power  of  peamiary 
compensation  to  wholly  redress,  and  should  be  allowed  only 
when  the  necessity  for  the  land  clearly  appears,  and  its 
proposed  use  is  clearly  embraced  witnin  tne  legitimate 
objects  of  the  power. 

The  only  question,  therefore,  in  the  case  is  whether  the 
evidence  shows  such  a  case  as  renders  it  probable  that  these 
lands  wiU  be  required  within  a  reasonable  period -for  the 
uses  of  the  petitioning  corporation. 

No  evidence  was  offered  by  the  appellant  upon  the  ques- 
tion at  the  trial,  and  it  rehes  wholly  for  its  defease  upon 
the  insufficiency  of  the  proof  given  by  the  petitioner  to  es- 
tablish a  case  for  con.demnation.  The  special  term  found 
as  a  f a^t  that  the  land  was  required  by  the  petitioner  for 
the  purposes  of  its  incorporation,  to  wit :  For  tracks, 
switcnes,  sidings  and  depot  grounds,  whereon  cars  may  be 
moved,  loaded  and  unloaded,  stored,  received  and  dis- 
patched ;  for  freight  sheds,  wherein  freight  may  be  re- 
ceived, and  stored,  and  then  loaded  into  cars  and  deUvered 
to  consignees,  and  for  necessary  terminal  grounds,  for  the 
purpose  of  the  incorporation  of  said  company,  and  for  the 
purpose  of  constructmg  and  operating  its  railroad."  It  was 
further  found  that  such  use  was  not  required  for  the  pur- 
pose of  its  local  ti-affic,  but  for  the  purpose  of  enabling  it  to 
fulfill  the  obUgations  of  a  contract  made  between  it  and  the 
Baltimore  and  Ohio  Railroad  Company,  whereby  it  had 
bound  itself  to  furnish  to  such  company  accommodations 
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over  its  road  for  transporting  freight,  passengers,  express 
and  mail  matter  between  tne  propos^  termini  of  such 
Baltimore  and  Ohio  road,  at  Elizabethport,  in  New  Jersey, 
to  and  from  the  city  of  New  York.    We  tmnk  the  evidence* 
fully  supported  these  findings. 

These  proofs  show  that  the  petitioner  is  a  domestic  rail- 
road corporation  operating  a  hne  of  road  on  Staten  Island, 
which  has  been  mainly  used  heretofore  for  local  purposes, 
but  which  it  is  now  proposed  to  utiUze  as  a  connecting  link 
between  the  system  of  railroads  known  as  that  of  the  Balti- 
more and  Ohio  and  the  port  and  city  of  New  York.  The 
vast  increase  of  business  which  such  a  connection  will  occa- 
sion £o.  the  petitioner's  railroad,  and  the  necessity  of  in- 
creased facihties  for  handling  it,  is  too  obvious  to  be  dis- 
puted. The  benefit  to  be  derived  from  such  a  connection, 
not  only  to  the  pubUc,  but  also  to  the  petitioner,  is  clearly 
apj)arent  from  the  evidence,  and  renders  the  object  for 
which  the  appropriation  of  the  land  in  question  is  sought  a 

Sublic  use  within  the  meaning  ascribed  to  that  term  by  the 
edsions  of  this  court.  In  re  N.  Y.  and  H.  R.  R.  Co.  v. 
Kip,  46  N.  Y.,  647;  In  re  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  77 
id.,  263. 

The  fact  that  the  condemnation  of  the  land  in  question  is 
also  earnestly  desired  by  a  foreign  railroad  corporation,  and 
wiU  inure  lai^ely  to  its  benefit,  furnishes  no  reason  for  de- 
nying the  reUef  asked  for  by  the  petitioner,  provided  it  has 
brought  itself  within  the  language  of  the  statute  authoriz- 
ing such  a  proceeding.  Matter  of  Petition  of  N.  Y.,  L.  and 
W.  R.  R.  Co.y  99  N.  Y.,  21. 

It  is  claimed  that  because  certain  structures  which  are 
required  to  be  built  in  order  to  form  the  connection  be- 
tween the  two  svstems  of  railroads  are  not  yet  begun  or 
completed  that  their  construction  is  conjectural  and  uncer- 
tam,  and  does  not  afford  a  sufficient  degree  of  probability 
of  their  ultimate  construction  as  authorizes  the  court  to 
condemn  the  .property  in  question  for  its  proposed  uses. 
The  principal  etructures  referred  to  are  the  extension  of  the 
petitioner's  railroad  over  a  bridge  or  viaduct,  to  be  erected 
across  Arthur^s  kill,  which  divides  Staten  Island  and  New 
Jersey,  and  the  building  of  a  railroad  track  by  the  Balti- 
more and  Ohio  Railroad  Company,  from  Bound  Brook  to 
Elizabethport  in  New  Jersey,  a  distance  of  about  sixteen 
miles,  connecting  the  roads  of  the  contracting  parties.  The 
evidence  shows  that  the  petitioner  is  oound  by  its  contract 
with  the  Baltimore  and  Ohio  Railroad  Company,  to  con- 
struct such  bridge  and  perfect  its  facilities  ror  accommo- 
dating the  increased  traffic  within  one  year  from  the  date 
of  the  contract,  viz.:  October  28,  1886,  unless  obstructed 
and  delayed  by  hostile  legal  proceedings  or  want  of  lawful 
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authority  to  do  so,  and  in  case  of  delay  from  such  causes, 
then  with  all  reasonable  diligence  after  such  obstacles  have 
been  removed  and  authority  obtained.  The  same  contract 
provides  that  the  Baltimore  and  Ohio  Eailroad  Company, 
shall  within  one  year  from  the  date  thereof,  or  if  delayed 
by  hostile  legal  proceedings,  with  all  reasonable  diUgence, 
perfect  its  connei^tion  at  Elizabethport  with  the  railroad  of 
the  petitioners.  It  thus  appears  that  the  contemplated  con- 
nection between  the  petitioners'  raih-oad  and  the  vast 
system  of  railroads  controlled  by  the  Baltimore  and  Ohio 
company  is  assured  by  contract  obligations  between  parties 
interested  in  making  such  connection,  and  presumptively 
able  to  comply  with  their  obUgations  if  no  legal  ob&tacles 
prevent.  It  also  appears  that  the  contracting  parfies  have 
already  built  and  leased  Unes  stretching  over  several  hun- 
dred iniles  for  the  purpose  of  carrying  out  the  purpose  in 
view,  and  that  the  Baltimore  and  Ohio  Railroad  Company 
has\  already,  in  the  performance  of  its  contract,  assumed 
liabilities  for  the  Platen  Island  Rapid  Transit  Railroad 
Company,  to  the  amoimt  of  $2,500,000,  and  has  advanced 
and  expended  money  in  the  purchase  of  property  on  Staten 
Island  and  elsewhere,  and  in  extending  its  tracks  for  the 
purpose  of  the  traffic  contemplated  to  oe  carried  on  over 
the  petitioners'  road  of  upwards  of  $1,000,000.  The 
pecuniary  expenditures  made,  and  the  liabilities  assumed 
by  both  of  tne  contracting  parties,  as  well  as  the  manifest 
interest  which  both  of  them  nave  in  carr^nng  into  effect  the 

8 rejected  enterprise,  afford  the  most  conclusive  assurance 
tiat  this  application  is  made  in  good  faith  and  for  the  sole 
piirpose  of  acquiring  property  for  the  use  of  the  petitioning 
railroad  company.  All  of  the  testimony  taken  on  the  hear- 
ing concurs  as  to  the  necessity  of  the  appropriation  of  all  of 
the  property  described  for  the  proposed  use,  and  we  have 
been  referred  to  no  circumstance  appearing  in  the  case 
which  seems  to  cast  any  suspicion  upon  the  motives  of  the 
petitioner  in  preferring  the  appUcation. 

While  the  limitations  under  which  the  respondent  is 
permitted  to  def '^nd  this  proceeding  do  not  permit  it  to  raise 
any  questions  as  to  the  authority  of  the  court  to  entertain 
the  proceeding  and  grant  the  reUef  sought,  it  maj  be 
proper  to  say  tnat  it  seems  to  be  fully  authorized  by  sections 
21  and  25  of  the  general  railroad  act,  and  the  cases  of  Lan- 
sing V.  Smith  (8  Cow ,  146);  S.  C,  Appeal  (4  Wend.,  9), 
Gould  V.  Hudson  B.  B.  Co.  (6  N.  Y.,  524\  and  the  Matter 
of  the  Application  of  the  N.  V.  C.  and  H.  B.  B.  B.  Co. 
(77  id.,  248). 

It  is  also  proper  to  say  that  the  enactment  of  Congress 
during  the  last  session,  of  a  bill  authorizing  the  contracting 
parties  hereinbefore  referred  to,  to  build  a  railroad  bridge 
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or  viaduct  across  Arthur's  kill,  has  apparently  removed  any 
l^al  objections  to  such  a  structure,  and  rendered  it  quite 
certain  that  the  connections  contracted  for  between  such 
parties  will  be  made,  and  the  property  sought  to  be  obtained 
Dy  this  proceeding  devoted  to  the  purposes  alleged  in  the 
petition. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  MnjLER,  J.,  absent. 

Order  affirmed.        _^ 

Habby  Eozell  et  al.y  Commissioners  of  Highways,  Bespti^ 
V.  Eliza  Andrews,  Applt/ 

{Churt  of  Appeals,  Filed  October  6,  1886.) 
1.  HiGHWAYB— Dedication,  implibd— Pencbs,  bemoval  of. 

An  owner  of  land  cannot,  by  the  mere  removal  of  his  fence,  impoeeupon 
the  public  a  strip  of  land  as  a  street,  nor  can  the  public  deprive  the  owner 
of  any  right  or  interest  in,  or  control  over,  it  by  that  circumstance.  It 
does  not  amount  to  a  dedication . 

9.    BaXE— OBOTRUCTINa  HIQHWAYS— FOBX  OF  ACTION  BT  COXMIBSIONBRS. 

The  commissioners  of  highways  cannot,  by  an  equitable  action,  compel 
the  removal  of  an  obstruction  from  the  highway  or  restrain  the  placing  of 
one  thereon  by  injunction.  The  statute  prescribes  their  only  method  of 
procedure. 

Appeal  from  a  judgment  of  supreme  court,  general  term, 
second  department,  affirming  a  judgment  of  Dutchess  spe- 
cial term  m  favor  of  plaintiff. 

WHliam  D.  Outhrie  and  Alexander  Harvey,  for  appit ; 
H.  H.  HustiSj  for  resp'ts. 

Danforth,  J. — ^We  think  there  is  nothing  in  the  record  to 
ghow  that  the  strip  of  land  in  question  was  not  left  open 
for  the  pleasure  or  convenience  of  the  owner,  rather  than 
the  accommodation  of  the  public;  but,  assuming  the  act  of 
the  owner  to  be  equivocal  and  consistent  with  a  dedication 
to  the  pubhc,  it  is  plain  there  has  been  no  acceptance  on  its 
part,  nor  such  actual  user  as  might  take  its  place.  The 
plaintiffs  do  not  aver  acceptance,  and  the  only  one  of  them 
who  testifies,  states  that  he  never  heard  of  any  dedication 
of  the  land.  The  act  relied  on  as  an  act  of  dedication  is  the 
setting  back  by  the  defendant  of  her  fence  and  placing  trees 
on  the  old  hue.  The  alleged  user  is  for  a  highway,  with 
her  knowledge  and  consent.  We  are  referred  to  no  evi- 
dence of  this,  and  find  none.  An  owner  of  land  cannot,  by 
the  mere  removal  of  his  fence,  impose  upon  the  pubhc  a 
strip  of  land  as  a  street,  nor  can  the  pubhc  deprive  the 
owner  of  any  right  or  interest  in  or  control  over  it  by  that 
circumstance.  Here  there  was  nothing  more.  There  was 
neither  an  actual  gift  by  the  owner  of  the  land,  nor  a  user 
by  the' pubhc,  no  evidence  by  word,  or  by  any  decisive  act, 

'  Rerersing  81  Hun,  178,  mem. 
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of  ail  intent  even  to  give  or  dedicate,  and  the  motion  to  dis- 
miss the  complaint  diould  Lave  been  granted. 

We  are  also  of  opinion  that  the  action  is  misconceived. 
It  is  in  equity,  and  the  only  reUef  sought  is  that  the  defend- 
ant be  compelled  to  remove  so  much  of  her  fence  as  she  has 
already  restored  to  its  former  position,  and  be  restrained  by 
injunction  from  replacing  the  rest.  The  plaintiffs  sue  as 
commissioners  of  highwajrs.  The  statute  has  defined  their 
duty,  and  vested  them  with  power  to  execute  it.  Upon  the 
plaintiffs'  theory,  the  defendant  has  obstructed  the  high- 
way. The  statute  prescribes  the  method  of  procedure  on 
their  part.  That  she  threatened  still  further  to  obstruct  it 
can  give  them  no  cause  of  action.  K  she  executes  the 
threat,  they  have,  in  a  proper  case,  the  power  of  summary 
removal  of  the  fence  at  her  expense;  but,  if  the  encroach- 
ment be  denied,  the  issue  must  go  before  a  jury.  1  Eev. 
St.,  tit.  1,  p.  1,  chap.  16,  art.  5,  as  amended  by  Laws  1878, 
chap.  245;  Coykenaall  v.  Durkee,  13  Hun,  260.  The  plain- 
tiffs can  have  no  other  remedy  by  this  action,  and  it  is 
needless,  therefore,  to  grant  a  new  trial. 

The  judgment  is  reversed,  and  the  complaint  dismissed, 
with  costs. 

All  concur,  except  Miller,  J.,  absent. 

MAGumE,  Adm'x,  Kesp't,  v.  Selden,  App'lt.' 

{Court  of  Appeals,  Filed  Oc  ober  5, 1886.) 
1.  MoBTGAGB — Estoppel — Declarations  aoaikst  interbbt. 

Declaratious  made  by  the  plaintiff,  owner  of  a  mortgage,  against  her 
interest  are  admissible  as  testimony,  but  where  they  arc  not  made  to  the 
defendant,  and  without  any  intent  to  influence  the  defendant,  they  do 
not  operate  as  an  estoppel. 

8.  Debt—Payment. 

Where  a  party  pays  part  of  a  debt  to  another  under  the  mistaken  belief 
that  he  i::  the  agent  of  the  creditor  it  does  not  discharge  the  debt. 

Appeal  from  supreme  court,  general  term,  second  depart- 
ment, affirming  a  judgment  of  special  term,  in  favor  of 
plaintiff,  in  a  suit  to  foreclose  a  mortgage. 

Estes  &  Barnard^  for  app'lt ;  Charles  J.  Patterson^  for 
resp't. 

Danforth,  J. — The  execution  and  validity  of  the  bond 
and  mortgage  were  admitted,  and  the  first  question  upon 
the  trial  was,  whether  the  sum  secured  by  it  had  been  paid. 
That  was  determined  against  the  defendant  by  the  trial 
judge,  and  his  decision  is  not  now  controverted.  It  ap- 
peared, however,  that  the  defendant,  with  intent  to  have  it 
applied  upon  the  mortgage,  deliveriBd  money  sufficient  to 
make  the  payment  to  one  Evans,  under  the  beUef  that  he 

*  Affirming  34  Ilun,  631,  mem. 
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was  agent  for  the  plaintiflf  and  authorized  to  receive  it; 
and  the  principal  point  now  made  is,  that  the  evidence  re- 
quired tne  judge  to  find  from  the  words  and  conduct  of  the 
plaintiff,  that  she  induced  the  belief  on  which  the  defend- 
ant acted,  and  so  was  estopped  from  denying  that  the  pay- 
ment to  Evans  was  as  to  the  defendant  sufficient  to  discharge 
the  debt.  This,  too,  was  a  question  of  fact  to  be  deter- 
mined by  the  trial  judge,  and  upon  it  he  found  against  the 
defendant. 

The  general  term  were  of  opinion  that  his  concludon  was 
justified  by  the  case  made,  and  we  think  the  testimony 

Srmits  no  other  result.  The  mortgage  was  executed  in 
ay,  1875,  to  mature  on  the  30th  of  August,  1876,  with 
interest,  piayable  semi-annually;  the  plaintiff  as  adminis- 
tratrix became  its  owner  in  July,  1876;  the  defendant 
resided  in  Pennsylvania,  and  before  October  28,  1881, 
bought  the  premises  of  one  Lyons,  subject  to  the  mort- 
gage; Mykon  brothers  were  the  agents  of  Lyons,  in  the 
faff  of  1881,  and  at  his  request  one  of  that  firm  called  upon 
Mrs.  Maguire  to  see  if  she  wanted  the  principal  "  She  said 
fihe  didn't  want  the  principal,  she  wanted  the  interest."  *'  I 
adcedher,"  he  says,  "if  she  held  the  mortgage;  she  said 
she  did;  then  I  asked  her  again  about  the  principal,  and 
she  replied  she  didn't  know  much  about  that,  also  that  she 
didn't  know  much  about  the  papers,  as  Mr.  Evans  had 
charge  of  them." 

Asked  by  defendants'  counsel :  *' When  you  asked  her 
whether  she  wanted  the  principal  or  not,  did  she  say  any- 
thing about  seeing  Evans  then,  or  whether  she  had  got  to 
see  him?  He  said,  "Yes,  sir;  I  stated  that  she  said  Evans 
had  charge  of  matters  in  regard  to  receiving  and  collecting 
interest  always.  In  the  former  part  of  my  statement,  I 
said  that  she  said  she  didn't  want  the  principal,  she  wanted 
the  interest.  I  remember  that  she  said  she  would  have  to 
see  Evans  about  it." 

Lyons  testified,  in  substance,  that  while  his  wife  owned 
the  property,  he  had  a  general  conversation  with  the  plain- 
tiff, in  which  she  said  Evans  was  her  agent,  and  had  her 
papers  and  would  act  for  her.  These  alleged  conversations 
are  denied  by  Mrs.  Maguire. 

It  is  quite  immaterial  to  inquire  who  of  these  witnesses 
should  be  credited. 

The  trial  judge  has  foimd  that  Evans  was  not  in  fact  the 
a^nt  of  the  plaintiff  for  the  purpose  of  receiving  the  prin- 
cipal of  the  mortgage;  that  he  did  not  have  the  bond  and 
mortgage,  and  that  the  defendants  were  not  misled  to  the 
contrary,  b)r  anything  the  plaintiff  said  or  did.  But  how- 
ever the  plaintiff's  statemento,  as  testified  to  bv  the  defend- 
ants' witnesses,  are  interpreted,  they  cannot  help  his  case. 
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They  were  not  made  to  the  defendant,  nor  were  they  made 
to  be  communicated  to  him.  It  so  happened  that  Mykoflf 
afterward  was  employed  by  the  defendants.  /  That  was  an 
accidental  circumstance,  not  anticipated  by  the  plaintiff, 
and  not  sufficient  to  give  the  character  ot  an  estoppel  to 
her  statements,  in  favor  of  the  defendants.  They  were  not 
intended  to  influence  his  conduct,  and  however  understood, 
could  not  be  extended  beyond  the  party  to  the  transaction 
in  relation  to  which  they  were  made.  Mayenborg  v. 
Haynes.  50  N.  Y.,  675.  They  were  competent  as  evidence, 
but  could  have  no  greater  effect.  Some  exceptions  have 
been  argued,  but  they  seem  to  us  without  merit. 

The  judgment  should  be  affirmed. 

All  concur,  except  Mhxer,  J.,  absent. 

Elizabeth  R.  Cogswell  v.  New  York,  New  Haven  ani> 
Hartford  R.  R.  Co.' 

{Court  of  Appeals,  Filed  October  6,  2886.) 

1.  Nuisance— Injunction— Railkoad  company. 

An  engine  house  erected  adjoining  a  private  residence,  and  rendering  it 
uninhabitable  by  the  smoke,  gases  and  dust,  is  a  nuisance  for  which  an 
action  for  damages  will  lie,  and  against  which  a  court  of  equity  will  grant 
an  injunction. 

2.  Same — Statutory  sanction. 

The  statutory  sanction  which  will  justify  an  injury  to  private  f  roperty 
must  be  express,  or  roust  be  given  by  cle  r  and  unquestionable  implication 
from  the  powers  expressly  conferred,  so  thai  it  can  fairly  be  said  that  the 
legislature  contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury.    Statutes  in  derogation  of  private  rights  must  be  strictly  construed. 

8.  Same — Laws  op  1848,  chapter  143,  §  6. 

The  authority  conferred  upon  the  defendant  by  Laws  of  1884,  chapter 
143,  §  6,  was  not,  however,  broadly  construed  a  legislative  sane  Jon  to 
commit  a  nuisance  ujK>n  private  property. 

Appeal  from  judgment  of  superior  court  of  the  city  of 
New  York,  general  term. 
Lewis  Johnstouy  for  app'lt;  H.  H.  Anderson^  for  resp't. 

Andrews,  J. — We  are  relieved,  by  the  findings  of  the 
trial  judge,  from  any  question  as  to  the  sufficiency  of  the 
evidence  to  establish  that  the  engine-house,  as  used  by  the 
defendant,  constitutes,  under  the  genei'al  nile  of  law,  a  pri- 
vate nuisance  to  the  property  of  the  plaintiff.  The  com- 
promise exacted  by  the  necessities  of  the  social  state,  and 
the  fact  that  some  inconvenience  to  others  must  of  neces- 
sity often  attend  the  ordinary  use  of  property,  without  per- 
mitting which  there  could  in  many  cases  be  no  valuable  use 
at  all,  have  compelled  the  recognition  in  all  systems  of 
jurisprudence  of  tne  principle  that  each  member  of  society 
must  submit  to  annoyances  consequent  upon  the  ordinary 

« Reversing  48  N.  Y.  Superior  (16  J.  &  S.),  81. 
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and  common  use  of  property,  provided  such  use  is  reason- 
able, both  as  respects  the  owner  of  the  property  and  those 
immediately  aflfected  by  the  use,  in  view  of  time,  place  and 
othar  circumstances.  It  is  in  many  cases  diflScult  to  draw 
the  line  and  to  determine  whether  a  jwirticular  use  is  con- 
sfatent  with  the  duties  and  burdens  arising  from  vicinage, 
€r  whether  it  inflicts  any  injury  for  T^iiich  the  law  afifords 
a  remedy. 

There  is,  however,  upon  the  evidence  and  findings  in  this 
case  no  room  for  doubt.  The  pbuntiff,  from  1870,  nas  been 
the  owner  of  a  house  on  East  Forty-sixth  street,  in  the  city 
of  New  York,  used  as  a  private  residence,  of  the  value  at 
tiiat  time  of  at  least  the  sum  ot  $90,000.  In  1872  the  de- 
fendant, the  New  York  and  New  Haven  Railroad  Company, 
purchased  a  lot  adjacent  to  the  lot  of  the  plaintiff,  extend- 
mg  from  Forty-sixth  to  Forty-seventh  streets,  and  bounded 
on  the  west  by  Fourth  avenue,  and  erected  thereon  an  en- 
gine-house and  coal-bins  for  the  use  of  its  road,  and  since 
the  year  1872,  has  used  the  engine-house  for  the  reception, 
sheltering,  storinjg,  cleaning,  oiling,  dumping,  repairing  and 
firing  its  locomotives,  and  the  coal-bins  for  coaling  the  same. 

The  engine-house  was  designed  to  accommo<mte  eleven 
locomotives,  and  has  eleven  smoke-stacks,  extending  above 
the  roof  to  about  the  height  of  the  third-story  window  of 
the  plaintiff's  house.  The  court  found  that  the  engine- 
house  and  coal-bins  were  so  constructed  and  used  by  the 
defendant  as  necessarily  to  cause  damage  from  the  use 
thereof  to  the  plaintiff's  dwelUng  house,  and  that  the  coal- 
bins  are  unprovided  with  sufficient  covering  to  prevent  the 
dust  of  the  coal  from  time  to  time  stored  therein  and  re- 
moved therefrom  by  defendant,  from  passing  into  and  upon 
the  plaintiff's  land  and  dwelling  house. 

The  court  further  found  that  there  is  now,  and  at  all  times 
since  1872  has  been  emitted  from  the  en^ne-house  and 
smoke-stacks,  and  from  the  defendant's  engines  in  the  en- 
gine-house, hurtful  and  offensive  gases,  smoke,  soot  and 
cinders,  and  coal  dust  from  the  coal-bins,  and  that  the  same 
pour  down  upon,  and  are  borne  by  the  winds  into  and  upon . 
the  plmntiff 's  dwelling  house  and  premises,  filling  the  house 
with  smoke,  soot  and  cinders,  injuring  the  furniture  and 
clothing  therein,  rendering  the  air  offensive  and  unwhole- 
some, and  the  house  uncomfortable  and  unhealthy  as  a 
habitation,  and  greatly  reducing  the  rental  value  of  the 
premises.  The  evidence  fully  justified  the  findings  of  the 
court.  It  was  shown  that  the  house  was  rendered  unten- 
antable, and  could  not  be  rented,  although  before  the  erec- 
tion of  the  engine-house,  it  had  been  rented  for  $2, 500  a 
year ;  that  the  plaintiff's  son  became  ill  in  consequence  of 
N.Y.  Rep.,Vol.  m.        8 


Digitized  by 


Google 


58  New  York  State  Reporter.  [Ct.App. 

the  unwholesome  atmosphere,  and  that  she  was  compelled 
to  remove  him  from  the  house  on  that  accoimt,  and  that 
the  value  of  the  house  had  diminished  one-half,  a  deprecia- 
tion caused  in  great  part  at  least  by  the  maintenance  and 
use  of  the  engine-house.  In  short,  the  engine-house  as 
used  practically  deprived  the  plaintiff  of  the  use  of  the 
house  as  a  residence.  The  defendant  did  not  physically 
eject  her  therefrom,  but  by  flUing  it  with  smoke  and  dust, 
and  by  corrupting  and  tainting  the  atmosphere  with  offen- 
sive gases,  made  life  therein  uncomfortable  and  unsafe. 

It  IS  scarcely  necessary  to  dte  authorities  to  show  that 
the  engine-house  as  used  was,  within  every  definition,  a 
nuisance,  for  which,  as  between  individuals,  an  action 
would  he  for  damages,  and  for  which  a  court  of  equity 
would  afford  a  remedy  by  injunction.  See  St,  Helenfs 
Smelting  Co.  v.  Tipping j  11  H.  L.  Cas.,  642;  Fishy.  Dodge, 
4  Den.,  311;  Campbell  v.  Seaman,  63  N.  Y.,  568. 

In  Eadcliffy.  Mayor,  etc.,  4  N.  Y.,  198,  a  case  which  is 
often  cited  to  sustain  the  doctrine  that  consequential  inju- 
ries to  private  property,  from  the  prosecution  of  pubhc  im- 
provements, do  not  give  a  right  or  action,  Judge  Bronson, 
referring  to  the  general  rule  that  a  man  may  do  what  he 
vriJl  with  his  own  property,  said  :  '*  He  may  not,  however, 
under  color  of  enjoying  his  own,  set  up  a  nuisance  which 
deprives  another  of  the  enjoyment  of  his  property." 

The  correctness  of  the  findings  of  fact,  made  by  the 
<X)urt,  is  not  questioned  by  the  defendant.  The  court  placed 
its  judgment,  denying  relief,  upon  the  ^ound  that  defend- 
ant was  a  railroad  corporation,  authorized  by  law  to  ac- 
quire real  estate  for  an  engine-house;  that  an  engine-house 
at  the  point,  where  this  engine-house  was  erected  was  neces- 
sary for  the  operation  of  its  road,  and  that,  in  the  construc- 
tion and  use  of  the  engine-house  and  coal-bins,  it  had  exer- 
cised all  practicable  care.  The  finding  of  law  from  these 
premises  was  that  "whatever  damage  has  resulted  to  the 
plaiiiUir,  or  her  property  by  reason  ot  defendant's  use  and 
occupation  of  ite  engine-nouse  and  coal-bins,  is  damnum 
absque  injuria. 

It  is  manifest  that,  if  this  judgment  can  stand,  a  most 
serious  injury  is  inflicted  by  the  defendant  upon  the  plain- 
tiff, for  which  she  has  no  redresi^.  Her  premises  are  sub- 
jected to  a  burden  in  the  nature  of  a  servitude  in  favor  of 
the  defendant,  which  seriously  impairs  the  value  and  enjoy- 
ment of  her  property.  The  principle  upon  which  the  court 
below  proceeded  was  that  what  the  legislature  has  author- 
ized the  defendant  to  do  can  neither  be  a  public  nor  pri- 
vate wrong;  in  other  words,  the  legislature  has  authorized 
the  maintenance  of  this  nuisance  by  the  defendant,  and  the 
plaintiff  must  bear  the  consequence.     The  court  below,  in 
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denying  any  relief  to  the  plaintiff,  of  course  assumed  that 
the  legislative  authority,  and  the  act  of  the  defendant 
thereunder,  resulting  in  flooding  the  plaintiff's  premises 
with  soot,  smoke  and  noxious  gases,  was  not  a  taking  of 
the  plaintiff 's  property  within  the  constitution. 

We  place  our  judgment  in  this  case  on  the  ground  that 
the  legislating  has  not  authorized  the  wrong  oi  which  the 
plaintiff  complains,  and  it  is,  therefore,  unnecessary  to  de- 
termine whether  the  legislature  could  have  authorized  it 
consistently  with  the  prmciples  of  the  constitution  for  the 
security  of  private  rights,  without  providing  for  compensa- 
tion. The  legislative  authority  under  which  the  defendant 
seeks  to  justify  the  maintenance  of  the  nuisance  in  ques- 
tion is  found  in  section  6,  chapter  143  of  the  Laws  of  1848, 
entitled  "  An  act  to  amend  an  act  entitled  *  An  act  relating 
to  the  New  York  and  Harlem  Eailroad  Company,' passed 
May  Y,  1840.'*  That  section  authorizes  the  defendant,  the 
New  York  and  New  Haven  Railroad  Company,  to  enter 
upon  and  run  its  cars  by  the  power  or  force  of  steam,  ani- 
m^ds  or  any  mechanical  power,  over  the  road  of  the  New 
York  and  Harlem  Eailroad  Company,  from  the  point  of 
function  of  the  two  roads  in  Westchester  county,  to  and 
into  the  city  of  New  York  '^  upon  such  terms  and  to  such 

Kint  as  has  been  or  may  hereafter  be  agreed  upon  by  and 
tween  said  companies."  The  defendant  is  a  Connecticut 
corporation.  Its  road  extends  from  New  Haven,  in  that 
State,  to  a  point  on  the  Harlem  railroad,  in  Westchester 
county  in  this  state.  It  constructed  the  part  of  its  road  in 
this  state,  from  the  state  line  to  its  junction  with  the  Har- 
lem railroad  at  Williams  Bridge,  under  the  authority  of  the 
act  of  the  legislature,  chapter  195  of  the  Laws  of  1846. 
When  the  act  of  1848  was  passed,  the  two  companies  had 
entered  into  an  agreement  for  the  use  by  the  defendant, 
for  its  cars,  of  the  tracks  of  the  Harlem  railroad  from  Wil- 
liams Bridge  to  the  city  of  New  York,  in  which  among 
other  things  the  New  York  and  Harlem  Kailroad  Company 
agree  to  furnish  the  defendant  corporation  room  for  their 
engine-house  at  Thirty-third  and  Forty-second  streets,  not 
to  exceed  one-half  of  the  real  estate  of  the  former  company 
at  that  place,  for  which  the  defendant  was  to  pay  as  pro- 
vided in  the  agreement.  It  is  claimed  that  the  legislature 
has  authorized  the  erection  and  use  of  the  defendant's 
structure  on  Forty-sixth  street.  The  only  express  author- 
ity conferred  by  the  legislature  is  found  in  the  sixth  section 
01  the  act  of  1848,  above  referred  to.  The  authority  con- 
ferred by  that  section,  on  the  face  of  it,  is  simply  an 
authority  to  the  defendant  to  run  their  cars  on  the  Harlem 
railroad,  to  the  city  of  New  York,  upon  such  terms  as  may 
be  agreed  upon  between  the  two  companies.    The  most  ob- 
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vious  purpose  of  this  section  was  to  confer  corporate  ca- 

Eacity  upon  the  defendant  to  do  that  which,  without  legis- 
itive  authority,  it  could  not  do,  viz. :  operate  its  road  be- 
vAid  the  termmus  fixed  in  the  act  of  1846,  from  WiUiams 
Bridge  to  the  city  of  New  York.  But  even  this  authority 
was  not  absolute.  It  could  be  exercised  only  in  case,  and 
upon  the  terms  of  an  agreement  between  the  two  compa- 
mes,  for  the  use  by  the  defendant  of  the  tracks  of  the  Har- 
lem railroad.  Upon  this  slender  authority  is  based  the 
claim  of  the  defendant  that  the  legislature  has  authorized 
the  injury  in  question.  The  argument  in  brief  is:  the  leg- 
islature has  authorized  the  defendant  to  nm  its  trains  into 
the  city  of  New  York^  over  the  Harlem  road;  it  cannot  do 
this  without  an  engme-house  conveniently  located;  the 

Sower  to  acquire  lands  for  and  to  construct  an  engine- 
ouse  is,  therefore,  incidental  to  the  power  expressly  given; 
the  company  has  exercised  due  care  in  its  location,  con- 
struction and  maintenance;  the  annoyances  suffered  bv  the 
plaintiff  are  a  necessary  consequence  of  its  use,  and,  there- 
fore, the  principle  appUes  "  that  an  act  done  under  lawful 
authority,  if  done  in  a  proper  manner,  can  never  subject 
the  party  to  an  action,  whatever  consequences  may  fol- 
low.^ We  shall  pass  without  examination  the  question 
whether  the  authority  given  to  the  defendant  to  purchase 
land  for  an  engine-house  is  implied  in  the  power  conferred 
in  the  sixth  section  of  the  act  of  1848,  to  enter  into  an 
agreement  with  the  Harlem  railroad  for  the  use  of  the 
tracks  of  that  road,  and  to  run  its  cars  thereon,  to  the  city 
of  New  York. 

For  the  purpose  of  this  case  we  shall  assume  that  the  gen- 
eral power  conferred  included  the  latter  power  as  incident. 
It  is  no  doubt  a  settled  principle  of  the  law  that  many 
things  may  be  done  by  the  owner  of  land,  causing  conse- 

?[uential  damages  to  his  neighbor,  for  which  the  law  af- 
ords  no  remedy.  The  cases  embraced  within  this  rule  are 
those  either  where  what  was  done  was  in  the  lawful 
and  reasonable  use  by  an  owner  of  land  of  his  own 
property,  or  where  the  damages  suffered,  although  by 
possibihty  attributable  to  the  wrongful  act  of  another, 
were  too  remote  therefrom  to  justify  the  court  in  treating 
the  one  as  the  sequence  of  the  other.  The  case  before  us 
belongs  to  neither  of  these  categories.  The  defendant's 
engine-house,  as  maintained,  was  a  palpable  nuisance,  caus- 
ing special  injury  to  the  plaintiff,  for  which,  by  the  general 
rme  of  the  common  law,  she  has  a  right  of  action.  The 
defendant,  however,  does  not  rely  for  its  justification  upon 
the  ordinary  rule  governing  the  rights  of  adjoining  pro- 
prietors, but,  as  we  have  said,  rests  upon  the  claim  that 
the  legislature  has  authorized  the  acts  of  which  the  plain- 
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tiff  complains,  and  has,  therefore,  made  that  lawful  which 
otherwise  might  be  unlawful,  and  has  taken  away  any 
remedy  which  the  plaintiff  otherwise  might  have  had. 

It  is  undoubtedly  true  that  there  are  cases  in  which  tiie 
l^islatm*e  in  the  pubUc  interest  may  authorize  and  legalize 
the  doing  of  acts  resulting  in  consequential  injury  to  pri- 
vate property,  without  providing  compensation,  and  as  to 
which  the  legislative  sanction  may  be  pleaded  in  bar  of  any 
claim  for  indemnity.  Indeed,  such  is  the  transcendent 
power  of  parliament,  that  it  is  the  settled  doctrine  of 
English  law  that  no  court  can  ti'eat  tlfet  as  a  pubhc  or 
private  wrong  which  parliament  has  authorized,  and,  con- 
sequently, as  stated  by  Blackburn,  J.,  in  Hammersmithy 
etc.y  Railway  Co.  v.  Brand  (4  H.  L.  Cas.  [Ens.  &  I.  App.], 
171),  'Hhe  person  who  has  sustained  a  loss  oy  the  doing 
of  that  act  is  without  remedy,  unless  in  so  far  as  the  legis- 
lating has  thought  it  proi)er  to  provide  for  compensation." 

The  legislative  power  in  this  country  is  subject  to  re- 
strictions, but,  nevertheless,  private  property  is  frequently 
subjected  to  injury  from  the  execution  of  pubhc  powers 
conferred  by  statute,  for  which  there  is  no  redress,  llie 
case  of  consequential  iniuries  resulting  from  street  im- 
provements authorized  by  the  legislature  is  a  familiar 
exam^e. 

In  Maddiffe  v.  Mayor ^  etc,  supra,  which  is  a  leading 
case,  the  corporation  of  Brooklyn  laid  out,  opened  and 
graded  a  street,  under  an  authority  contained  in  tlie  char- 
ter, and  the  court  held  that  in  the  absence  of  negUgence 
the  city  was  not  liable  for  consequential  damages  suffered 
by  the  plaintiff  from  the  sUding  down  of  his  find,  caused 
by  the  cutting  down  of  the  street,  and  thereby  removing 
the  lateral  support.  The  court,  in  its  opinion,  declared  thsS 
it  had  never  been  considered  that  consequential  damages  to 
private  property,  resulting  from  the  opening  and  improving 
streets  or  highways,  or  other  work  of  a  public  nature, 
could  be  recovered.  The  case  has  been  frequently  followed, 
and  its  authority  completely  estabUshed  by  repeated  decis- 
ions in  this  state.  It  is  an  application  of  a  principle  well 
settled  that  private  interests  must  yield  to  tne  public  wel- 
fare, but  the  case  carries  to  the  utmost  limit  tho  right  of 
the  legislature,  for  pubhc  reasons,  to  interfere  with  private 
property  to  the  injury  of  the  owner,  without  making  com- 
pensation. 

The  case  of  Bellinger  v.  New  York  Central  R.  R.  Co. 
(23  N.  Y.,  42)  is  another  case  frequently  cited  to  support 
the  claim  that  a  use  of  property  authorized  by  the  legisla- 
ture cannot,  in  the  absence  oi  negligence,  constitute  an 
actionable  injury.  It  was  an  action  brought  for  the  flood- 
ing of  the  plaintiff's  land  on  ihe  Mohawk  flats,  caused,  as 
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was  charged,  by  the  turning  of  the  water  of  the  West 
Canada  creek  out  of  its  natural  course  by  an  embankment 
constructed  for  the  use  of  the  raih'oad  over  the  lowlands 
west  of  the  creek.  The  Utica  and  Schenectady  Eailroad 
Company,  to  whose  rights  and  obligations  the  defendant 
succeeded,  was  created  a  corporation  by  chapter  294  of  the 
Laws  of  1833,  with  power  to  construct  a  railroad  between 
Schenectady  and  Utica,  '^  on  the  north  side  of  the  Mohawk 
river,  as  far  as  the  village  of  Herkimer."  The  charter  au- 
thorized the  directors  to  locate  the  Une  where  it  would  be 
most  advantageous  for  the  road  and  file  a  certificate  of  loca- 
tion, and  the  cnarter  declared  that  the  line  so  located  should 
be  deemed  the  hne  on  which  the  road  should  be  built.  The 
company  located  its  line  on  the  creek  at  the  point  in  ques- 
tion. It  constructed  a  bridge  across  the  creek  five  hundr^ 
feet  long,  and  also  left  a  water-way  eighty-two  feet  wide 
in  the  embankment  for  the  passage  of  water  in  time  of 
flood.  The  freshet  which  flooded  the  plaintiflf s  land  oc- 
curred at  the  time  of  breaking  uj)  of  the  ice  of  the  creek  in 
the  spring.  It  was  shown  that  ice  and  water  flowed  and 
was  forced  upon  the  plaintiflTs  premises  at  the  breaking 
up  of  the  creek  in  1799,  and  again  in  1813,  and  on  three 
occasions  after  the  road  was  buflt,  between  1835  and  1866. 
There  was  some  evidence  tending  to  show  that  the  flooding 
in  question  was  occasioned  by  the  embankment  and  the 
want  of  sufficient  apertures  for  the  passage  of  the  water. 
The  plaintiff  recovered  a  verdict,  and  the  judgment  was 
reversed  by  this  court  on  the  ground  of  the  rejection  of 
^evidence  ottered  by  the  defendant,  bearing  upon  the  point 
whether  the  embankment  and  bridge  were  carefully  and 
skillfully  constructed.  It  was  claimed  by  the  counsel  for 
the  plaintiff  that  this  was  an  immaterial  issue.  The  court, 
in  its  opinion,  conceded  that  according  to  the  general  rule 
of  law,  if  the  structure  of  the  defendant  caused  the  injury, 
it  would  be  Uable,  irrespective  of  negligence;  but  held  that, 
as  the  company  was  authorized  by  statute  to  construct  ite 
road  across  the  creek  at  the  point  where  it  was  located,  it 
was  liable  only  for  such  consequences  as  were  attributable 
to  a  failure  to  exercise  due  care  and  skill  in  executing  the 
statute  authority.  • 

The  case  of  ^Bellinger  v.  New  York  Central  K  R.  Co. 
is  perhaps  the  strongest  case  to  be  found  in  om:  reports  of 
the  apphcation  of  the  doctrine  tliat  a  statutory  authority 

Justifies  acts  which  otherwise  would  give  a  right  of  action. 
Jut  it  will  be  noticed  that  it  was  a  case  where  the  line  of 
the  road  was  fixed  by  the  charter.  It  was  necessary,  in 
constructing  the  road  on  that  line,  to  cross  the  creek  on  a 
bridge,  and  the  lowlands  up^on  an  embankment.  The  flood- 
ing of  the  plaintiff's  premises  was  an  unusual  occiurence^ . 
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and  the  evidence  was  very  slight  that  it  was  caused  by  the 
structures  of  the  defendant.  It  was  under  these  circum- 
stances that  the  court  reached  its  conclusion  that  the 
damages  suffered  by  the  plaintiff  were  not  recoverable  in 
the  absence  of  negligence  on  the  part  of  the  defendant  in 
the  construction  of  me  road.  But  the  statutory  sanction 
which  will  justify  an  injury  to  private  property  must  be 
express,  or  must  be  given  by  clear  and  unquestionable 
implication  from  the  powers  expressly  conferred,  so  that 
it  can  fairly  be  said  that  the  legislature  contemplated 
the  doing  or  the  very  act  which  occasioned  the  injury. 
This  is  but  an  apphcation  of  the  reasonable  rule  that 
statutes  in  derogation  of  private  rights,  or  which  may 
result  in  imposing  burdens  upon  private  propei-ty,  must  lie 
strictly  construM.  For  it  cannot  be  presumed  from  a 
general  grant  of  authority,  that  the  legislature  intended  to 
authorize  acts  to  the  injury  of  third  persons,  where  no  com- 
pensation is  provided,  except  upon  condition  of  obtaining 
their  consent.  This  construction  of  statutoiy  powers  ap- 
pUes  with  pecuhar  force  to  grants  of  corporate  powers  to 
private  corporations,  which  are  set  up  as  a  justification  for 
acts  to  the  detriment  of  private  property. 

In  the  case  of  Gardner  v.  The  Trustees  of  the  Village  of 
Newburgh  (2  Johns.  Ch.,  162),  the  chancellor  granted  an 
injunction  to  prevent  the  villajze  of  Newburgh  from  divert- 
ing the  water  of  a  stream,  under  an  act  of  the  legislature 
which  authorized  in  general  terms  the  taking  of  water  for' 
the  use  of  the  village,  and  which  provided  for  compensation 
to  the  owner  of  land  on  which  the  spring  or  source  of  sup- 
ply was  situated,  but  made  no  provision  for  compensation 
to  the  owner  of  land  below,  through  which  the  stream 
passed.  When  this  case  arose  there  was  no  provision  in 
the  constitution  of  the  state  prohibiting  the  taking  private 
property  for  pubUc  use  without  compensation.  But  the 
chaiicellor  held  that  the  making  of  compensation  was  an 
indispensable  attendant  of  the  exercise  of  the  public  right, 
and  what  is  more  material  to  our  present  purpose,  he  de- 
clared that  the  l^slature  could  not  have  intended,  by  the 
general  powers  conferred,  to  violate  or  interfere  with 
private  rights. 

The  same  priuciple  4s  stated  with  unusual  force  of 
lanmage  by  Chief  Justice  Makshall  in  United  States  v. 
Fisher  (  2  Cranch,  358).  He  says:  *' Where  rights  are  in- 
fringed, where  fundamental  principles  are  overthrown, 
where  the  ^neral  system  of  the  laws  is  departed  from,  the 
l^islative  intention  must  be  expressed  with  irresistible 
clearness  to  induce  a  court  of  justice  to  suppose  a  design  to 
effect  such  objects." 

What  may  be  a  sufficient  statutory  sanction  for  acts 
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which  mjuriously  affect  general  public  rights  or  individual 
property  is  illustrated  by  cases  which  hold  that  an  authority 
to  construct  a  railroad  and  use  locomotives  thereon  takes 
away  any  remedy  by  indictment  or  private  action,  for  such 
consequences  as  necessarily  result  from  the  use  of  locomo- 
tives, such  as  noise,  vibration,  etc.,  although  no  compensa- 
tion is  provided.  Rex  v.  Pease,  4  Bam.  &  Adol.,  30; 
Vavghan  v.  Taff  Vale  Co.,  5  Hurlst.  &  Norm.,  6t9;  Ham- 
mersmith Railway  Co.  v.  Brand,  supra. 

There  are  two  recent  EngUsh  cases  which  apply  with  great 
distinctness  the  principle  that  a  statutory  sanction  cannot 
be  pleaded  in  justification^ of  acts  which,  by  the  general 
rules  of  law,  constitute  a  nuisance  to  private  property, 
unless  they  are  expressly  authorized  by  the  statute  imder 
which  the  justification  is  made,  or  by  tne  plainest  or  most 
necessary  impUcation  from  the  powers  expressly  conferred. 
These  are  the  cases  of  Hill  v.  The  Managers  of  the  Metro- 
politan Asylum  District  (4  Q.  B.  Div.,  433;  S.  C.  on  appeal, 
6  App.  Cas.,  193),  and  Trumxxn  v.  London  and  Brighton 
Railway  Co.  (25  Ch.  Div.,  423).  The  case  of  Hill  v.  Mana- 
gers of  the  Metropolitan  Asylum  District  was  an  action  for 
damages  and  for  an  injunction  to  restrain  the  use  of  a 
small-pox  hospital,  established  by  the  defendants  under 
direction  of  the  poor  law  board,  under  authority  of  the 
metropjoUtan  poor  act  of  1867.  The  act  of  parliament 
authorized  the  erection  of  asylums  for  sick,  infirm  and  in- 
sane paupers  in  the  metropolitan  asylum  district  in  Lon- 
don, to  be  designated  by  the  poor  law  board,  and  authorized 
the  pmxjhase,  leasing  or  fitting  up  of  buildings  for  the 
purpose;  and  the  act  referred  to  small-pox  patients  as 
amon^  the  class  of  persons  to  be  provided  for.    The  mana- 

fers,  under  the  direction  of  the  poor  law  board,  erected  a 
ospital  for  smaU-pox  patients  near  premises  of  the  plain- 
tiff. The  juiy  found  that  the  hospital  was  a  nuisance, 
occasioning  damage  to  the  plaintiff.  The  court,  on  the 
hearing,  granted  an  injunction,  and  the  case  was  appealed 
to  the  nouse  of  lords,  where  it  received  great  consideration, 
and  the  "judgment  was  affirmed.  The  defendants  justified 
under  the  act  of  parliament.  The  judges  pronouncing 
opinions  conceded  that,  according  to  the  settled  doctrine  of 
tne  English  law,  if  parUament  had  expressly  authorized 
the  construction  of  the  hospital  upon  the  very  site  where  it 
was  located,  its  use  in  the  manner  and  for  the  purpose  con- 
templated could  not  be  restrained  by  injunction,  except  in 
so  far  as  it  was  negligent,  although  such  use  should  con- 
stitute a  nuisance  at  common  law,  and  no  compensation 
would  be  due  in  respect  of  injury  to  private  rights  unless 
provided  for  in  the  act.  But  it  was  held  that  the  statutory 
sanction  sufficient  to  justify  the  creation  of  a  nuisance  must 
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be  express;  that  the  particular  land  or  site  for  the  hospital 
must  nave  been  defined  in  the  act,  or,  as  held  by  one  of  the 
judges,  it  must  appear  that  the  act,  while  defining  certain 
general  limits,  could  not  be  complied  with  at  all  without 
creating  a  nuisance,  and  its  performance  was  made 
imperative.  In  the  house  of  lords  opinions  were  pronounced 
by  Lord  Chancellor  Selborne,  Lord  Blackburn  and  Lord 
Watson,  all  concurring  in  substantially  the  same  view. 
Lord  Watson  said:  ^'It  the  order  of  the  legislature  can  be 
implemented  without  nuisance  they  cannot,  in  my  opinion, 
pl^id  the  protection  of  the  statute;  and,  on  the  other  hand, 
it  is  insumcient  for  their  protection  that  what  is  contemp- 
lated by  the  statute  cannot  be  done  without  nuisance, 
unless  they  are  also  able  to  show  that  the  legislature  has 
directed  it  to  be  done.  Where  the  terms  of  the  statute  are 
not  imperative,  but  permissive,  when  it  is  left  to  the  dis- 
cretion of  the  persons  empowered  to  determine  whether  the 
general  powers  committed  to  them  shall  be  put  into  execu- 
tion or  ncM),  I  think  the  fair  inference  is  that  the  legislature 
intended  that  discretion  to  be  exercised  in  strict  conformity 
with  private  rights,  and  did  not  intend  to  confer  license  to 
commit  nuisance  in  any  place  which  might  be  selected  for 
that  purpose." 

The  case  of  Truman  v.  London  and  Brighton  Railway 
Company  was  also  an  action  for  damages  and  for  an 
injunction  to  restrain  a  nuisance  created  by  the  mainten- 
ance, by  the  defendant,  of  cattle  yards  at  its  station  at 
East  Croyden.  The  defendant  was  authorized  by  its 
charter  to  purchase  lands  in  such  places  as  it  should  deem 
eligible  for  the  purpose  of  provioing  station  yards  for 
losMing  and  unloading  cattle,  etc.  It  purchased  lands  for 
that  purpose  adjoining  its  East  Croyden  station,  but  near 
the  dwelling  of  the  plaintiflE.  The  court  found,  that  the 
company  acted  bonande  in  selecting  the  site,  and  conducted 
the  Dusmess  with  all  practicable  care,  but  also  found  that 
it  created  a  nuisance  to  the  plaintiff,  and  granted  the 
injunction.  The  case  arose  after  the  decision  in  Hill  v. 
Managers  of  the  Metropolitan  Asylum  District^  and  was 
decid^  upon  the  principles  there  laid  down.  It  is  manifest 
that  these  cases,  if  well  decided,  completely  answer  the 
defense  in  the  present  case.  See,  also,  Queen  v.  Bradford 
Nav.  Co.  (6  Best  &  Smith,  631),  Attorney- General  v. 
Colney  Hatch  Lunatic  Asylum  (L.  R.,  4  Ch.  App.,  147), 
Hooker  v  N.  H.  and  N.  R.  R.  Co.  (14  Conn.,  146;  S.  C, 
15  id.,  312). 

The  autnorlty  conferred  upon  the  defendant  by  the  sixth 
section  of  the  act  of  1848,  to  run  its  trains  over  the  Har- 
lem railroad,  was  not,  however  broadly  construed,  a  legis 
N.  Y.  Rkp.,  Vol.  m.       9 
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lative  saction  to  commit  a  nuisance  upon  private  property. 
The  authority  expressly  given  was  not  absolute,  but 
conditional  upon  obtaining  the  consent  of  the  Harlem  rail- 
road. It  could  not  be  known  by  the  legislature  that  the 
building  of  an  engine-house  would  necessarily  interfere 
with  pnvate  rights.  However  necessary  it  may  be  for  the 
defendant  that  its  engine-house  should  be  located  where  it 
is,  this  constitutes  no  justification  for  the  injury  suffered 
by  the  plaintiff,  nor  is  it  any  answer  to  the  action,  that  it 
exercises  all  practicable  care  in  its  management.  It  may 
have  the  right,  which  it  claims,  to  acquire  lands  by  pur- 
chase for  tne  accommodation  of  its  business,  but  it  must 
seciu'e  such  a  location  as  will  enable  it  to  conduct  its  opera- 
tions without  violating  the  just  rights  of  others.  PubUc 
policy  indeed  requires  that  in  ad justmg  the  mutual  relations 
between  railroad  companies  and  individuals,  courts  rfiould 
not  stand  upon  the  assertion  of  extreme  rights  on  either 
side,  but  in  this  case  the  facts  leave  no  room  tor  doubt  that 
the  plaintiff  has  suffered  a  substantial  and  imauthorized 
injury. 

The  case  of  Baltimore  and  Potoma^c  Railroad  Company 
V.  Fifth  Baptist  Church  (108  U.  S.,  317),  fully  supports  the 
conclusion  we  have  reached  in  the  case,  and  the  able  opin- 
ion of  Mro  Justice  Field  in  that  case  vindicates  the  right  of 
pnvate  property  to  protection  against  substantial  invasions 
imder  color  of  corporate  franchises. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Jane  E,  Oliver,  Administratrix,  Applt,  v.  WmTNEY 
Marble  Company,  Resp't.* 

(Court  of  Appeals,  Filed  October  6, 1886,) 

Keolioencb — Master  and  bervant— Responsibilitt  op  master. 

The  defendant  bought  steam  boilers  which  were  guaranteed.  Defects 
being  discovered  the  vendor  sent  plaintiff's  intestate  with  others  of  vendor's 
employees  to  repair  and  test  them.  The  defendant's  engineer,  it  does  not 
appear  at  whose  request,  put  fire  under  the  boilers  after  the  repairs  were 
made  for  the  purpose  of  testing  them,  when  one  exploded  killmg  tlie  in- 
testate. The  defendant  did  not  know  of  any  latent  defects.  Held,  that 
defendant  was  not  liable  in  a  suit  for  damages.  In  the  absence  of  proof 
on  the  part  of  pi  tintiff,  it  must  be  presumed  that  defendant's  servant  either 
volunteered  to  aid  vendor's  servants  or  was  requested  by  them  to  do  so,  in 
either  case  he  was  not  the  servant  of  defendant  in  what  he  did,  and  defend- 
ant was  not  responsible  for  his  acts. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  fourth  department,  aflfirming  judgment  of  Jefferson 
circuit,  entered  on  an  order  of  non-suit. 

E.  C.  Emerson,  for  applt;  John  Lansing y  for  resp^. 

1  Affirming  86  Hun,  640,  mem. 
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Earl,  J. — ^This  action  was  brought  to  recover  damages 
for  the  death  of  Joseph  Ohver,  caused  by  the  explosion  df  a 
steam  boiler  owned  by  the  defendant  at  Grouvemeur,  in  this 
state.  The  material  facts  are  as  follows:  The  defendant 
bought  two  boilers  of  the  Watertown  Slleam  Engine  Com- 
pany, in  September  or  October,  1883.  They  were  placed 
side  by  side  to  furnish  power  for  the  same  machinery,  and 
were  used  until  May  3,  1884,  when  the  southerly  boiler  ex- 
ploded. The  vendor  guaranteed  that  the  boilers  should  bo 
^ood,  constructed  in  first-class  manner,  and  of  good  mate- 
riaL  Shortly  before  the  explosion,  the  defendant  discovered 
that  there  were  defects  in  the  boilers,  and  notified  the  ven- 
dor thereof,  and  requested  it  to  repair  them.  In  compliance 
with  this  request,  and  to  fulfill  its  contract  and  guaranty 
with  the  defendant,  the  vendors  sent  from  Watertown  one 
Hislop,  the  foreman  of  its  boiler  shop,  and  one  Dashno,  a 
boiler  maker,  to  make  the  necessary  repairs  upon  the  boil- 
ers. They  examined  them,  and  found  that  they  leaked 
steam,  and  needed  calking,  and  some  new  rivets  and  bolts. 
Hislop  told  Dashno  what  to  do,  and  that  he  should  have  the 
boilers  fired  up,  and  steam  on,  and  examine  them  thorough- 
ly, and  not  leave  them  until  everything  was  perfect  and 
right.  He  then  returned  to  Watertown,  and  had  some  bolts 
made,  and  sent  Ohver,  a  boiler  maker,  who  had  been  in  the 
employ  of  the  vendor  for  many  years,  with  the  bolts,  to 
Grouvemeur,  with  instructions  to  aid  Dashno  in  making  the 
repairs,  and  told  him  "to  help  get  the  rivets  driven,  and  see 
that  everything  was  all  right  before  he  came  home  and  left 
the  boilers;  to  fire  the  boilers  up,  and  test  them  before  he 
came  home,  and  see  that  everything  was  all  right." 

Dashno  and  Ohver  went  to  work  upon  the  Doilers,  and, 
when  they  had  substantially  finished,  one  Newcombe,  who 
was  the  aefendant's  engineer,  and  who  was  killed  by  the 
explosion,  put  fire  under  the  boilers.  It  does  not  appear  at 
whose  request  he  did  this.  It  must  be  presumed  that  he  did 
it  at  the  request  of  the  boiler  makers,  for  the  purpose  of 
making  the  tests  which  they  had  been  instructea  to  make. 
The  only  witness  who  lived  to  tell  what  took  place,  imme- 
diately before  the  explosion,  detailed  a  conversation  which 
occurred  between  Newcombe  and  Dashno,  who  was,  at  the 
time,  upon  the  south  boiler,  as  follows:  "Dashno  asked 
Newcombe  how  much  steam  was  on  the  north  boiler.  New- 
combe said,  ^Ninety-five  pounds.'  Dashno  then  said,  *How 
much  on  this  ? '  [the  south  boiler]  Newcombe  said,  ^  Twen- 
ty-five pounds.'  Dashno  then  said,  'Open  the  door  in  the 
further  [north]  boiler.'  Newcombe  said,  'Let  the  steam  on 
it  and  he  would  risk  it.'  Dashno  then  stepped  up  towards 
the  smoke-stack.  He  had  hardly  made  his  move  when  the 
explosion  came.     When  Newcombe  said,  'Let  the  steam 
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on,'  Dashno  made  some  objection.  He  did  not  want  to; 
atid  Newcombe  told  him  he  would  risk  it;  to  let  the  steam 
on.     The  explosion  then  took  place." 

The  plaintiff  claims  that  Newcombe  was  both  imskillful 
and  careless,  andfthat  the  defendant  is  responsible  for  his 
acts.  There  was  no  proof  whatever  that  the  defendant 
had  any  notice  that  he  was  unskillful,  or  that  he  was  in 
fact  unskillful.  There  is  no  proof  whatever,  or  just  infer- 
ence, that  he  was  then  acting  for  the  defendant.  The  ven- 
dor had  undertaken  on  its  own  account  to  make  these 
repairs,  and  then  to  test  the  boilers  to  see  if  the  repairs 
were  adequate;  and  it  must  be  presumed,  in  the  absence  of 
proof  on  the  part  of  the  plaintiff,  who  has  the  burden  of 
establishing  his  case,  that  Newcombe  either  volunteered  to 
aid  the  boiler-makers,  or  was  requested  by  them  to  aid  in 
making  the  tests.  In  either  event  he  was  not  the  servant 
of  the  defendant  in  what  he  did,  and  it  did  not  become 
responsible  for  his  acts. 

But  we  should  reach  the  same  conclusion,  on  this  branch 
of  the  case,  if  we  assumed  that  Newcombe  was  the  servant 
of  the  defendant  in  what  he  did,  as  there  is  no  sufficient 
evidence  and  no  just  inference  of  any  carelessness  on  his 
part.  The  proof  does  not  show  with  any  certainty  what 
caused  the  explosion.  No  experts  were  called  upon  the 
subject.  It  was  probably  caused  by  letting  steam  or  cold 
water  into  the  boiler.  But,  even  if  it  was  thus  caused,  it 
does  not  follow  that  Newcombe  was  careless.  It  does  not 
appear  that  there  was  anything  to  indicate  danger  to  him 
in  what  he  did.  The  water-gauges  indicated  a  suflSciency 
of  water  in  the  boilers,  and  there  is  no  proof  that  they 
were  out  of  order,  or  that  he  ought  to  have  known  that 
they  were  out  of  order.  For  aught  that  appears,  he  believed^ 
ana  had  the  right  to  beheve,  that  his  acts  were  perfectly 

S roper  and  safe.  It  is  not  suflBcient  now,  after  the  acci- 
ent,  to  show  that  they  were  in  fact  improper,  and  caused 
the  explosion.  But  the  plaintiff  should  have  shown 
that  he  knew,  had  reason  to  know,  or  ought  to  have 
known,  that  they  were  improper  and  dangerous.  This  was 
not  shown;  and  carelessness  which  put  hum^n  life  in  peril 
should  not  be  presumed,  or  found  upon  a  mere  scintilla  of 
evidence. 

But  the  plaintiff  also  claims  that  the  boiler  which  ex- 
ploded was  m  an  improper  and  unsafe  condition,  and  that 
on  accoimt  thereof  the  defendant  is  liable  for  the  accident. 
It  did  not  owe  the  same  duty  to  Oliver  which  would  have 
been  due  to  an  employee  into  whose  hands  the  boiler  was 
placed  for  use.  To  such  an  employee  it  would  have  owed 
the  duty  of  reasonable  care  and  diligence  to  see  to  it  that  the 
boiler  was  in  a  safe  and  proper  condition  for  use.     Oliver 
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was  there  to  repair  this  boiler,  and  if  the  accident  oc- 
curred from  any  of  the  defects  which  the  vendor,  his  em- 
ployer, was  bound  to  repair,  no  responsibility  was  thereby 
cast  upon  the  defendant.  Oliver  assumed  all  the  risks  inci- 
dent to  such  defects.  If  there  had  been  any  concealed  dan- 
gerous defects  known  to  the  defendant,  it  would  have  been 
bound  to  notify  the  boiler-makers  of  them.  But  it  did  not 
guarantee  that  the  boiler  was  safe.  It  does  not  appear  that 
any  one  had  knowledge  of  any  concealed  defects  in  the 
boner  making  it  dangerous.  It  was  new — ^had  been  used 
but  a  few  montns,  and  had  been  cleaned  every  two  weeks. 
There  is  no  evidence  that  it  ought  to  have  been  examined 
or  cleaned  more  frequenthr.  There  is  no  evidence  of  any 
carelessness  on  the  part  or  the  defendant  in  reference  to  the 
condition  of  the  boiler,  or  that  it  was  unsafe  when  placed 
in  the  hands  of  the  boiler-makers  for  repairs.  The  accident 
might  have  been  due  entirely  to  the  act  of  Newcombe,  and 
it  certainly  was  not  shown  that  it  was  due  to  any  defect  in 
th€f  boiler.  The  jiu-y  might  have  guessed  tiiat  there  was 
a  defect,  but  there  was  not  suflficient  evidence  of  it  to  form 
the  basis  of  a  verdict. 

We  are  therefore  of  opinion  that  the  nonsuit  was  proper, 
and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  MnxER,  J.,  absent. 

Urial  Driggs,  App'lt,  v.  John  II.  Phillips  et  cU.j  Resp't. 

(Court  of  Appeals,  Filed  October  5,  1886.) 

1.  HiOHWAY'-AdYERBB  F0BBE8SI0K. 

Where  a  highway  is  once  established  it  does  not  cease  to  be  such  unt.l 
discontinued  by  ihe  proper  authorities,  and  a  person  occupying  a  portion 
of  it  even  for  twenty  years  acquires  no  title  in  the  absence  of  such  discon< 
tinuance. 

2.  Instruction  to  jury. 

Where  an  erroneous  instruction  has  been  giyen  to  a  jury  upon  a  material 
point,  in  tiie  absence  of  a  specific  withdrawal  of  it,  the  error  is  not  cured 
by  the  submission  of  the  question  to  the  jury. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  a  judgment  in  favor  of 
defendants,  in  an  action  for  trespass  on  lands. 

E,  B,  Veddevy  for  app'lt;  Oreene^  McMillan  &  Oluck^ 
for  respts. 

Danporth,  J. — ^The  action  was  brought  to  recover  dam- 
ages for  an  alleged  trespass  by  the  defendants  upon  land  of 
which  the  plaimiff  claimed  possession  and  ownership.  At 
the  trial  it  appeared  that  the  premises  were  part  of  a  large 
tract  of  land  which  in  1827  was  granted  by  the  state  to  Bur- 
rows, Williams  and  others,  who,  in  1828,  made  a  partition 
of  the  same  and  described  the  various  parcels  as  bounded  in 
part  by  certain  streets  and  highways,  and  among  others 
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"by  the  highway  formed  by  the  continuation  of  the  mili- 
tary road,"  referring  also  to  a  map  of  the  village  of  Tona- 
wanda,  madeby  Coltou  Fletcher  in  1825,  and  one  of  the  cov- 
enants into  which  the  parties  to  the  partition  entered,  was 
that  all  the  streets  named  in  the  deed  as  boimding  any  part 
irf  the  premises  '^  shall  be  continued  as  pubUc  streets  accord- 
ing to  the  plan  of  them  in  the  before  mentioned  map." 

The  plaintiff  and  one  Mansfield  bought  of  WiUiams  a  por- 
tion of  this  land,  and  in  1829  or  1830  took  from  him  a  con- 
tract which  was  not  produced,  but  the  plaintiff  testified  that 
Mansfield  subsequently  quit-claimed  to  him  the  same  prem- 
ises, and  his  de^  shows  a  grant  *'  of  lots  1  and  6  in  block  4 
of  the  village  of  Tonawanda,  as  described  in  a  map  by  Col- 
fon  Fletcher,  and  filed  in  Erie  coimty."  He  also  testified 
that  ''the  building,  for  tearing  down  which  the  action  was 
brought,  stood  on  the  comer  of  Main  and  North  Canal 
street  in  the  central  part  of  the  village  of  Tonawanda,"  that 
the  lot  he  claimed  was  ''lot  1,"  and  that  Main  street  was 
formerly  known  as  the  MiUtary  road.  One  of  the  defend- 
ants was  the  supervisor  of  the  town  of  Tonawanda;  the 
others  were  its  highway  commissioners.  At  the  time  of  the 
alleged  trespass  they  were  lawfully  engaged  in  constructing 
a  bridge  over  the  creek  at  the  point  where  Main  street  inter- 
sected it.  Upon  that  street  its  approaches  were  to  be  con- 
structed. In  carrying  out  a  necessary  retaining  wall,  thev 
came  to  an  old  foundation  wall.  It  was  in  no  way  occupiea, 
and  so  far  as  appeared  no  person  was  in  possession.  They 
deemed  it  withm  the  Unes  of  the  street  and  so  adopted  it, 
making  it  fit  for  their  purpose;  they  set  coping  stones  which 
brought  it  to  the  surface  of  the  street.  The  plan  required 
an  iron  railing.  Its  completion  was  delayed  a  few  days, 
'  and  in  the  meantime,  witnout  the  defendant's  knowledge, 
the  plaintiff  proceeded  to  erect  a  small  frame  building, 
placing  one  corner  of  its  frame  upon  the  coping.  Before 
the  house  was  finished,  the  defendants  returned  to  put  the 
raiUng  upon  the  coping,  and  to  do  so,  necessarily  pushed 
away  the  plaintiff's  structure.  This  was  the  trespass  com- 
plained off,  and  the  main  question  litigated  was,  whether 
the  building  was  within  the  lines  of  lot  1,  or  whether  it  pro- 
jected into  the  street  upon  which  it  was  conceded  lot  1 
abutted. 

At  the  close  of  the  case  the  plaintiff  asked  the  trial  court 
to  hold  as  matter  of  law  that  no  defense  had  been  made 
out,  and  that  the  only  question  for  the  jury  was  as  to  the 
damages.  The  court  declined  to  do  so,  saying:  "The ques- 
tion of  the  location  of  this  line — of  lot  1 — is  for  the  jury  to 
determine."  Upon  the  evidence  this  was  clearly  so,  nor  is 
any  point  made  upon  this  appeal  to  support  the  exception 
taken  by  the  plaintiff  to  that  ruling.     The  court,  reviewing 
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the  whole  evidence,  chai]^ed  the  jury  that  if  the  plaintiff, 
in  the  erection  of  his  building,  kept  within  the  hnes  of  his 
lot,  he  was  entitled  to  recover;  otherwise,  not.  This  was 
the  simple  and  real  issue  in  the  case;  it  was  fully  tried,  and 
fairly  submitted  to  the  jury  in  a  manner  and  in  various 
forms  so  satisfactory  that  no  exception  was  taken. 

But  another  question  was  presented  to  the  trial  judge, 
and  an  exception  to  his  ruhng  is  now  rehed  upon.  The 
highway  was  not  shown  by  any  record,  but,  as  we  have 
seen,  the  plaintiff  took  his  lot  under  a  description  bounding 
it  upon  me  street:  its  existence  Was  assumed  by  him 
throughout  the  trial,  and  in  his  request  for  instructions  to 
be  given  to  the  jury,  *'that  the  highway  was  hmited  to 
what  the  evidence  snowed  had  been  actually  used  as  such." 

^' Also,  that  the  evidence  failed  to  show  that  the  building 
was  an  obstruction  to  the  street,  or  a  nuisance;  that  if  it 
did  stand  within  the  boUnds  of  a  street  or  highway,  no 
right  has  been  shown  in  defendants  to  remove  it. 

"By  the  court — ^I  hold  the  other  way,  and  have  so 
chargBd.    To  this  no  exception  was  taken. 

"He  also  asked  the  court  to  charge  that  the  proof  does 
not  show  any  power  in  defendants  over  the  street  in  ques- 
tion; that  defendants  had  no  power,  as  incidental  to  build- 
ing the  bridge,  to  remove  plaintiff's  building  as  obstructing 
the  street  or  the  approach  to  the  bridge. 

"  The  court  declined,  and  plaintiff  excepted." 

Other  requests  followed,  containing  a  similar  impUcation. 
Upon  the  same  assumption,  he  asked  the  court,  in  sub- 
stance, to  charge  "that  if  the  jury  find  that  the  plaintiff 
had  continuous  possession  of  the  land  occupied  by  the  re- 
moved building  for  twenty  years,  under  cMm  of  title,  the 
land  belonged  to  him  and  he  was  entitled  to  recover,"  and 
the  court  i-eplied  :  "That  would  be  so,  but  the  evidence 
does  not  show  any  such  title,  imless  there  was  a  continuous 
possession  for  twenty  years."  Plaintiff  excepted  to  that 
qualification.  To  the  same  effect,  the  court,  in  comment- 
ing upon,  such  a  claim,  had  already  charged  the  jury,  say- 
ing: "The  evidence,  however,  does  not  show  that  conti- 
nmty  pf  possession  which  woiild  constitute  what  the  law 
terms  an  adverse  holding  so  as  to  ripen  into  a  title."  To 
this  the  plaintiff  excepted,  and  the  trial  judge  then 
said:  " I  submit  the  case  substantially  upon  the  proposi- 
tion su^ested.  K  you  are  satisfied  that  this  wall 
of  the  widge  was  placed  upon  what  was  actually 
a  portion  oi  this  highway,  then  the  plaintiff  is  not 
entitled  to  recover,  without  snowing  an  unmterrupted  pos- 
session for  twenty  years;  while  on  the  other  hand,  if  it 
was  placed  on  the  plaintiff's  land,  and  his  building  did  not 
extend  over  and  beyond  to  the  east  of  his  land,  so  as  to 


Digitized  by 


Google 


T2  New  York  State  Repokter.  [Ct.App. 

render  this  act  necessary,  then  the  plaintiff  is  entitled  to 
recover. 

"It  all  depends  upon  where  the  actual  location  of  this 
line  was,  unless  there  has  been  a  continuous  possession  of 
twenty  years,  and  whether  he  went  over  it  or  whether  he 
kept  within  it.  If  he  went  over  it  he  had  no  right  to 
complain;  if  he  kept  within  it,  then  he  had  a  right  to 
indemnity." 

The  propositions  referred  to  are  the  propositions  of  the 
plaintin,  presented  by  the  requests  already  made,  and  the 
charge  left  the  jury  to  determme  the  question  as  to  adverse 
and  uninterrupted  possession.  It  was  the  last  utterance  of 
the  court,  and  was  no  doubt  intended  as  a  withdrawal  of 
the  positive  opinion  before  expressed  upon  it.  No  request 
was  made  for  a  specific  modification  oi  the  diarge  already 
given,  and  the  general  term  have  regarded  the  final  chai-ge 
as  an  answer  to  the  exception  to  the  refusal  of  the  court 
before  made  to  leave  the  matter  of  adverse  possession  to 
the  jury. 

We  are  unable  to  agree  in  this  view  of  the  case.  If  the 
instruction  first  given  was  erroneous,  and  upon  a  materisd 
point,  it  cannot  be  said  the  jury  were  not  influenced  by  it. 
It  expressed  a  very  strong  opinion,  more  than  once  repeated, 
upon  a  matter  finally  left  to  the  determination  of  the  jury, 
and  in  the  absence  of  an  expUcit  withdrawal  by  the  court, 
fairly  permits  the  inference  that  it  affected  the  verdict. 
The  jury,  having  heard  from  the  judge  that  the  evidence 
did  not  show  that  continuity  of  possession  which  would 
constitute  what  the  law  terms  an  adverse  holding  so  as  to 
ripen  into  a  title,  could  hardly  be  expected  to  come  to  a 
different  conclusion  upon  the  same  evidence,  but  might 
readily  concur  in  that  reached  by  the  judge,  so  long,  at 
least,  as  it  was  permitted  to  i-emain  a  part  of  the  instruc- 
tions  by  which  they  were  to  be  guided.  The  remark  of  the 
iudge  was  more  than  a  comment  upon  the  evidence,  which 
ne  might  make  according  to  his  discretion ;  it  was  a  deci- 
sion that  there  was  no  evidence  to  support  the  plaintiff's 
contention.  If  that  was  error,  it  was  not  cured  by  subse- 
quently leaving  the  question  to  the  jury  as  one  wmch  they 
also  might  determine.  Vedder  v.  FeclowSy  20  N.  Y.,  126; 
Chapman  v.  Erie  B.  R.,  55  id.,  579;  Allis  v.  Leonardy  58 
id.,  288.  We  are  of  opinion,  however,  that  the  instruction 
asked  for  was  irrelevant  to  any  question  actually  before 
the  court.  The  issue  was  not  tietween  individuals  nor  in 
relation  to  private  property.  It  concerned  the  public  and 
their  rights  in  the  highway.  The  defendants,  at  the  time  in 
question,  were  town  ofiicers,  engaged  in  the  performance  of 
official  duty,  and  if  the  acts  compfiuned  of  were  perform^ 
upon  premises  which  at  any  time,  no  matter  how  long  be- 
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fore,  had  been  set  apart  as  a  highway,  and  by  dedication 
had  become  such,  the  plaintiff  could  not  recover,  although 
he  had  occupied  a  particular  portion  of  it  from  time 
to  time,  or  even  for  a  continuous  period  of  time  ex- 
tending to  twenty  years.  Mills  v.  Holly  9  Wend.,  315; 
Kellogg  v.  Thompson^  66  N.  Y.,  88.  There  was  ifo 
non-user  of  the  nighway,  and  his  occupation  was  a 
mere  obstruction  and  nuisance  for  which  no  lapse 
of  time  would  enable  him  to  prescribe.  Once  established, 
a  highway  does  not  cease  to  be  such  until  it  has  been  dis- 
contmued  by  the  proper  authorities.  Of  that  in  question, 
it  was  conceded  no  record  could  be  found,  but  the  claim 
rested  upon  the  dedication  by  the  owner  of  the  land  and 
acceptance  by  the  pubhc  through  user.  Upon  this  point 
the  learned  trial  court,  after  calhng  attention  to  the  facts 
and  circumstances  relating  to  it,  said :  *'For  the  purpose 
of  maintaining  a  highway  of  this  description,  it  is  not 
necessary  that  the  ground  snould  be  constantly  or  continu- 
ally used,  but  that  it  should  be  used  for  the  general  pur- 
poses and  convenience  of  the  pubhc  as  a  portion  of  a  pubUc 
thoroughfare  or  highway,"  and  the  verdict  of  the  jury 
under  other  instructions,  to  which  I  before  adverted,  shows 
that  this  was  done  over  that  portion  of  the  land  now 
claimed  by  the  plaintiff,  and  which  contained  the  locus  in 
quo.  No,  exception  was  taken  to  this  proposition,  and  it 
must  be  considered  settled  that  the  Une  of  the  highway 
included  the  wall  in  dispute.  The  jurisdiction  of  the  de- 
fendants in  the  performance  of  their  duty  extended  over 
the  whole  width  of  the  highway  as  established  and  each 
part  of  it.  The  plaintiff  took  his  title  subject  to  the  ease- 
ment, and  no  act  of  obstruction  on  his  part  could  deprive 
them  of  their  jurisdiction.  Bridges  v.  Wykoffy  67  K  Y., 
130.  No  acquiescence  on  their  part  in  anv  act  of  the 
plaintiff  could  deprive  the  pubhc  of  the  right  to  use  the 
whole  highway,  or  in  anv  degree  lessen  the  duty  of  the 
defendants  to  remove  obstructions  when  that  removal  was 
necessary.  Cook  v.  HarriSy  61  N.  Y.,  448.  In  any  view 
of  the  case  the  plaintiff  had,  upon  the  trial,  every  oppor- 
tunity which  the  law  affords  to  assert  his  title,  and  we 
think  no  error  was  committed  by  the  learned  trial  judge  to 
his  prejudice. 

The  judgment  appealed  from  should,  therefore,  be  af- 
firmed. 

All  concur. 

N.  Y.  Ebp.,  Vol.  IIL       10 
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Matter  of  the  Estate  of  Eusha  W.  Ensign,  Dec'd.* 

{Court  of  Appeals,  Filed  October  6, 1886.) 

fiTATUTE  OF  DISTRIBUTION — A  DIVORCED  WOMAN  18  NOT  THE  WIDOW  OP  HER 
FORMER  HUSBAND  UPON  HIS  DEATH. 

^  A  woman  who  has  procured  a  divorce  from  her  husband  on  the  ground 
of  adultery  is  not,  upon  his  death,  a  widow  within  the  meaning  of  the 
statue  of  distribution,  and  is  not  entitled  to  a  distributive  share  of  his  per- 
soual  estate,  or  to  letters  of  administration,  or  to  notice  of  proceedings  for 
probate  of  his  will. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  a  decree  of  the  surrogate's 
court  of  Erie  county. 

Louis  Marshall,  for  app'lt;  S.  S.  Rogers,  for  resp't. 

The  appellant,  Jennie  Ensign  Martin,  presented  a  petition 
to  the  surrogate's  court  of  Erie  County  praying  for  a  cita- 
tion to  issue  to  Cornelia  Hamilton,  as  sister  of  EUsha  W. 
Ensign,  deceased,  and  to  the  other  parties  interested,  re- 
quiring them  to  appear  in  court  and  show  cause  why  the 
probate  of  the  pretended  last  will  and  testament  of  Misha 
W .  Ensign,  deceased,  should  not  be  wholly  revoked  and 
annulled;  and  to  further  show  cause  why  Cornelia  Hamil- 
ton should  not  be  removed  from  her  position  as  administra- 
trix. Upon  the  presentation  of  the  petition,  citations  were 
issued  to  the  parties  named  therein,  and  on  the  return  day 
an  answer  was  interposed  by  CorneUa  Hamilton,  and  the 
issues  formed  thereby  were  tried  before  the  surrogate,  who 
found  as  facts  that,  on  the  24th  day  of  May,  1867,  at  Cin- 
cinnati, Ohio,  Elisha  W.  Ensign  married  the  petitioner  in 
this  matter,  Jennie  Ensign  Martin,  and  they  Hved  together 
as  man  and  wife  till  the  year  1875.  There  was  no  issue  of 
the  marriage  except  one  child,  bom  on  the  10th  day  of 
November,  1869,  which  survived  but  a  few  houre.  The 
petitioner  commenced  an  action  for  divorce  in  the  court  of 
common  pleas  of  the  city  and  county  of  New  York  on  the 
28th  day  of  October,  1875,  and  thereafter  on  the  13th  day 
of  December,  1875,  the  court  rendered  judgment  ordering 
and  adjudging  that  the  marriage  between  the  petitioner 
and  EUsha  W.  Ensign  be  dissolved,  and  that  each  party  be 
freed  from  the  obUgations  thereof,  and  that  it  was  lawful 
for  the  petitioner  to  marry  again,  but  not  for  Elisha  W. 
Ensign.  It  was  further  adjudged  that  Elisha  W.  Ensign 
pay  to  the  petitioner  as  aUmony  the  sum  of  $25,000,  and 
also  the  further  sum  of  $13,500,  being  the  amoimt  of  a 
mortgage  on  premises  owned  by  her.  After  the  death  of 
Ehsha  W .  Ensign,  Charles  Ensign,  as  executor  of  his  last 
will  and  testament,  paid  the  petitioner  $10,000,  being  the 
balance  due  for  the  money  directed  to  be  paid  by  the  ]udg- 

>  Affirming  37  Hun,  152. 
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ment,  and  the  petitioner  thereupon  executed  a  release  of 
all  her  dower  right  in  and  to  the  lands  and  real  estate  of 
Elisha  W.  Ensign.  In  the  month  of  December,  1877,  the 
petitioner  married  one  Edward  Martin,  whose  wife  she 
now  is.  Elisha  W.  Ensign  died  the  1st  day  of  October, 
1877,  being  then  a  resident  of  the  city  of  Buffalo,  and  left 
him  surviving  Charles  Ensign,  his  brothet,  and  Cornelia 
Hamilton,  his  sister;  that  tney  were  of  full  a^e,  and  were 
his  only  next  of  kin  and  heirs  at  law.  His  will  was  duly 
proved  and  admitted  to  probate,  and  Cornelia  Hamilton 
appointed  administratrix  with  the  will  annexed.  No 
notice  of  the  probate  of  the  will  being  served  upon  this 
petitioner.  The  surrogate  found  as  conclusions  of  law  that 
the  petitioner  is  not  entitled  to  any  distributive  share  of 
the  personal  estate  of  EUsha  W.  Ensign,  and  that  she  was 
not,  therefore,  a  necessary  party,  or  entitled  to  notice  of 
the  proceedings  for  the  probate  of  his  will. 

Finch,  J. — A  statutory  construction,  unchallenged  for 
more  than  half  a  century,  is  assailed  on  this  appeal.  That 
a  divorced  wife,  however  innocent,  has  no  right  to  a  distri- 
butive share  in  the  personal  estate  of  her  divorced  husband, 
upon  his  death  intestate,  has  been  conceded  until  a  very  re- 
cent period,  but  is  now  asserted  to  have  been  all  the  time  a 
mistake  which  should  be  at  last  corrected.  A  single  pro- 
vision of  the  statute  relating  to  divorce  gives  color  to  the 
construction  sought.  Where  the  decree  is  founded  upon 
the  misconduct  of  a  wife,  it  is  expressly  provided  that  ''she 
shall  not  be  entitled  to  dower  in  her  husband's  real  estate, 
nor  any  part  thereof,  nor  to  any  distributive  share  in  his 
personal  estate." 

On  the  theory  that  this  was  a  needed  provision  to  bar  the 
guilty  wife  of  dower,  it  is  argued  that  it  was  thought  also 
a  needed  provision  to  bar  distribution,  and  the  inference  is 
drawTi  that,  without  such  prohibition,  or  where,  by  reason 
of  the  divorced  wife's  innocence,  it  coiild  not  apply,  the  leg- 
islature supposed  she  would  be  so  entitled,  and  intended  to 
leave  her,  when  free  from  fault,  in  the  possession  of  both 
ri^ts  to  their  full  extent. 

^ut  it  is  quite  evident  that  we  have  an  unnecessary  and 
superfluous  provision  as  it  respects  dower.  In  a  previous 
part  of  the  Kevised  Statutes  (volume  1,  §  8)  it  had  already 
Seen  declared  that,  in  case  of  a  divorce  dissolving  the  mar- 
riage contract  for  the  misconduct  of  the  wife,  she  shall  not  be 
endowed.  This  provision  was  needed  to  cut  off  the  incohate 
dower  of  the  wife  in  property  of  the  husband  acquired  prior 
to  the  decree,  and  was  useless  beyond  that,  and  so  operative 
for  that  purpose  only.  The  added  provision  of  section  48 
was  therefore  needless.    It  is  conceded  to  have  been  a  mere 
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*' repetition,"  having  no  excuse  except  that  overcaution 
which  is  sometimes  as  dangerous  as  neglect.  In  the  same 
statute  there  is  a  second  instance  of  the  same  superfluous 
legislation.  It  is  provided  that  the  dissolution  of  the  mar- 
riage contract  shall  not  affect  the  legitimacy  of  the  children. 
h  Rev.  Stat.  (5th  ed.),  236,  §§  56,  57.  In  Wait  v.  Wait  (4  N. 
Y.,  95)  it  was  saiJi  of  this  provision:  *'  No  one,  however,  will 
pretend  that  such  a  provision,  though  for  greater  caution  it 
may  have  been  wise  to  adopt  it,  was  in  fact  necessary,"  and 
the- court  admitted  this  needless  care  bore^  *'to  some  ex- 
tent," upon  the  prohibition  of  dower  in  section  48.  There 
was  thus  concededly  two  instances  of  xieedless  caution  in 
the  statutes  under  consideration,  and  others  ought  not  to  sur- 
pjise  us.  Ascertaining  that  the  clause  relating  to  dower  was 
useless,  we  may  expect  to  find  that  equally  true  of  the  fol- 
lowing one,  relating  to  distribution.  The  revisers  omitted 
it  in  their  draft,  but  the  legislature  added  it.  At  that 
time  no  ri§ht  to  distribution  had  ever  been  conceded  to  the 
divorced  wife,  but  the  law  had  been  administered  to  the  con- 
trary;  and,  with  the  full  knowledge  of  that  fact  in  the  mind 
of  the  legislature,  it  is  difficult  to  conceive  an  intent  to 
change  the  rule  in  so  important  a  matter  left  to  be  evi- 
denced merely  by  an  indu-ect  inference,  and  not  affirma- 
tively and  expressly  declared. 

The  rule  as  it  then  stood  rested  upon  very  clear  and  defi- 
nite pounds.  The  statute  of  divorce  began  with  a  provision 
permitting  a  marriage  to  be  annulled  for  specific  reasons. 
In  such  cases  no  marital  rights  should  exist  on  either  side, 
since  the  decree  adjudged  that  a  lawful  marriage  had  never 
existed.  But  then  came  provisions  for  a  dissonition  of  the 
marriage  contract.  In  such  case  the  contract  is  ended  and 
terminated  by  the  decree  of  the  court.  The  relation  of 
husband  and  wife,  both  actual  and  legal,  is  utterly  de- 
stroyed, and  no  future  rights  can  thereafter  spring  out  of 
or  arise  from  it.  Existing  rights  already  vested  are  not 
thereby  forfeited,  and  are  taken  away  only  hj  special  en- 
actment as  a  punishment  for  wrong.  But  future  rights 
dependent  upon  the  marital  relation  and  bom  of  it,  there 
can  be  none.  Thus,  the  wife's  dower  at  the  date  of  the 
decree  is  vested  as  an  inchoate  right,  at  least,  as  against 
the  husband  whether  she  be  innocent  or  guilty,  by  the  con- 
currence of  marriage  and  seizin.  It  has  fastened  upon  the 
land  and  follows  it  as  an  incumbrance  and  would  become 
consummate  upon  the  death  of  the  husband  in  either  event, 
but  for  the  express  mandate  of  the  statute  which  forfeits 
it  where  the  wife  is  the  guilty  party.  But  the  wife,  al- 
though blameless,  acquires  no  dower  right  in  lands  con- 
veyed to  the  husband  after  the  divorce  because  he  was  not 
seized  during  the  coverture.  Kade  v.  LauheVy  16  Abb.  Pr.  [N. 
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S.],  288.  The  coverture  is  ended  and  cannot  serve  to  found 
a  new  right  after  its  destruction.  The  existing  inchoate  right 
remains  l)ecause  it  has  abeady  accrued,  has  not  been  for- 
feited by  guilt,  and  does  not  depend  upon  the  continuance 
of  the  marriage  relation,  but  independent  of  that  continu- 
ance consummate  by  the  death  of  him  who  was  the  hus- 
band when  it  sprang  into  being.  For  the  same  reason  that 
future  rights,  oependent  for  their  origin  upon  the  marriage 
relation,  cannot  arise  after  its  dissolution,  and  which  pre- 
vents the  innocent  wife  from  having  dower  in  her  hus- 
band's after-acquired  lands,  it  follows  that  she  can  have  no 
distributive  share  in  his  personalty.  At  the  date  of  the 
decree  she  has  no  existing  right  m  his  personal  estate. 
That  is  his.  No  fraction  or  it  and  no  hen  upon  it  are  hers. 
He  may  sell  it  without  her  consent,  give  it  away  if  he 
pleases,  and  bequeath  it  at  his  own  free  choice.  IE  it  re- 
mains his  at  his  death  then  the  wife,  if  the  marriage  rela- 
tion exists  and  has  not  become  sundered,  becomes  "the 
widow  "•named  in  the  statute  of  distribution,  and  at  that 
moment  for  the  first  time  arises  her  right  in  the  personal 
estate  dependent  upon  the  existence  of  the  marriage  at  the 
husband's  death.  Administration  is  given,  first,  "to  the 
widow."  The  law  contemplates  the  possible  existence  of 
but  one,  and  makes  no  provision  for  a  struggle  of  priority 
between  two  or  more.  To  "  the  widow  "  is  given  one-third 
of  the  personal  estate  and  all  the  other  provisions  allowing 
her  occupation  of  her  husband's  house,  and  setting  apart 
for  her  specific  articles  of  household  use  indicate  the  under- 
standing of  the  legislature  that  she  only  was  "the  widow " 
who  hem  to  the  deceased  at  the  date  of  his  decease,  the 
relation  of  wife.  Otherwise  the  statutes  meant  to  be  both 
just  and  generous,  become  f  omentors  of  discord  and  plan 
for  bitterness  and  war.  The  divorced  wife  is  not  "the 
widow."  She  may  be  the  lawful  wife  of  another  man  and 
the  deceased  may  have  lawfully  remarried  in  another  state, 
or  by  permission  of  the  court  in  this,  and  it  would  follow, 
if  the  appellant  is  right,  that  a  woman  may  be  a  widow 
although  her  lawful  husband  is  Uving,  and  that  an  intes- 
tate may  leave  two  widows  with  equal  rights  to  adminis- 
tration and  distribution.  Suppose  that  with  unusual 
activity  he  should  leave  four,  how  would  each  get  one-third 
of  the  personalty  ?  And  were  the  children  of  any  account 
in  the  scheme  of  distribution ?  In  one  event  "the  widow " 
is  entitled  to  the  whole  surplus.  The  appellant's  counsel 
solves  the  trouble  by  applying  to  the  later  wives,  with  a 
sort  of  grim  humor,  the  maxim  caveat  emptor;  but  the 
suggestion  is  not  quite  adequate  to  unsettle  the  law,  and 
umte  at  desired  points  a  several  bond.  When  the  court 
dissolves  the  marriage  contract  at  the  suit  of  the  innocent 
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wife,  it  is  authorized  to  decree  the  payment  to  her  of  a 
suitable  allowance. 

And  why  is  that  ?  If  any  marital  right  continues  after 
the  divorce,  the  wife  remains  entitled  to  her  support,  and 
may  enforce  it  in  the  ordinary  way.  On  the  contrary,  the 
statute  recognizes  that,  when  the  marriage  tie  is  broken, 
and  the  relation  ended,  no  future  rights  will  remain  to  the 
wife,  and  no  future  obhgations  bind  the  husband,  which 
have  their  root  in  the  marriage  relation.  The  court  is 
authorized  to  give,  by  its  decree,  in  the  form  of  an  allow- 
ance, a  just  and  adeauate  substitute  for  the  right  of  the 
innocent  wife  which  the  divorce  c\its  off,  and  forbids  in  the 
future.  The  tribunal  granting  the  decree  investigates  the 
husband's  financial  condition,  takes  proof  of  the  value  of 
his  property,  and  then  makes  a  suitable  allowance  for  her 
life,  and  so  puts  the  decree  and  its  power  in  the  place  and 
room  of  what  is  lost  in  the  futm^. 

If,  because  the  wife  is  innocent,  the  marriage  relation,  in 
any  degree,  subsists  as  against  the  husband,  we  must  con- 
front the  anomaly  of  a  contract  adjudged  to  have  been  dis- 
solved, and  yet  remaining  not  dissolved  as  to  one  of  the 
parties,  and  read  in  the  decree  that  both  sides  are  freed 
rrom  the  obligations  of  the  mamage  contract  when  the 
court  pronouncing  it  knows  it  to  be  false,  since  some  obli- 

Sations  of  the  husband  will  remain.  The  distinction 
rawTi,  on  behalf  of  the  'appellant,  between  rights  and 
obligations,  does  not  relieve  tne  difficulty;  for  it  is  impos- 
sible to  conceive  of  a  right  of  the  wife  which  does  not 
impose  upon  the  husband  a  corresponding  obUgation.  The 
true  theory  of  the  statute  is  that,  from  the  date  of  the 
decree,  no  existing  and  vested  rights  are  forfeited  except 
by  the  express  mandate  of  the  statute;  but  since  the 
marriage  contract  ends,  and  the  relation  terminates,  no 
future  marital  right  or  obhgation  can  arise  for  or  against 
either.  In  place  of  them  stands  the  decree  of  the  court, 
looking  beyond  the  bond  it  is  about  to  sever,  recognizing 
the  inevitable  conse<q[uences  to  follow  the  uplifted  arm,  and 
providing  for  the  innocont  wife  or  husband  by  its  own 
mandate  that  separation  which,  after  the  decree,  is  possible 
from  no  other  source. 

Nothing  decided  in  Wait  v.  Wait,  supra,  upon  which 
the  appeliant  so  much  relies,  is  at  all  to  the  contrary.     The 

Question  there  was  over  the  right  of  the  innocent  wife  ta 
ower  in  the  lands  of  which  the  husband  was  seized  before 
the  divorce,  and  therefore  during  coverture.  The  argument 
against  that  right  assumed  as  not  open  to  contradiction 
that  the  divorce  ended  the  marriage,  so  that  none  of  its 
future  rights  or  obligations  could  survive,  and  then  sought 
to  show  that  the  wne's  inchoate  dower  was  a  mere  possi- 
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bility  or  expectation  having  no  tangible  existence  until  in 
the  future,  following  the  decree.  The  court  met  the  argu- 
ment exactly  at  that  point,  and  asserted,  as  the  sufficient 
answer,  what  we  have  already  pointed  out,  that  the  wife's 
dower,  by  the  concurrence  of  marriage  and  seizin,  attached 
ta  the  land  as  a  fixed  and  vested  right,  not  to  be  shaken  off 
unless  by  her  consent  or  some  declared  forfeiture  or  decree 
of  the  sovereign  power,  and  then  argued  that  the  dissolu 
tion  of  the  marriage  operated  prospectively  only,  and  so 
had  no  retroactive  effect  upon  the  right  already  vested. 
Observe  that  the  ground  taken  was  not  that  the  marriage 
relation  in  any  respect  survived  the  divorce.  If  it  had 
been,  the  argument  founded  on  the  character  of  the  in- 
choate dower  as  a  vested  right  would  have  been  pointless 
and  unmeaning;  and  while  there  are,  in  the  opinion, 
expressions  indicating  a  belief  in  some  sort  of  continuance 
of  the  marriage  relation  after  the  decree,  they  were  unes- 
sential to  the  decision,  and  were  not  the  groimd  upon  which 
it  stood. 

The  further  argument  of  the  appellant  rests  upon  the 
statute  against  bigamy,  and  oiu*  construction  of  it  in  People 
V.  Fdber  (92  N.  Y.,  146). 

The  statute  relattug  to  divorce  prohibits  the  guilty  defend- 
ant from  marrying  again,  and  a  clause  to  that  effect  is  usu- 
ally inserted  in  the  decree.  This  was  needless,  and  another 
instance  of  superfluous  care  if  the  marriage  relation  sur- 
vived the  divorce,  as  against  the  guilty  party;  and  the 
express  prohibition  is  here  an  argument  agamst  that  theoiy, 
of  equal  character  and  force  with  that  derived  by  the  ap- 
pellmit  from  section  48.  But,  in  spite  of  the  prohibition, 
and  because  of  the  divorced  husband  no  longer  had  a  wife 
hving,  it  was  held  in  People  v.  Hovey  (6  Barb.,  117),  that 
his  after-marriage,  although  punishable  as  a  contempt,  did 
not  constitute  tne  crime  of  bigamy.  We  oveiTuled  that 
decision,  but  not  at  all  upon  the  ground  that  the  divorced 
wife  remained  the  culprit's  wife  in  any  sense  or  respect, 
but  for  the  rerson  that  the  statute,  by  its  express  words, 
disclosed  an  intention  to  make  the  crime  of  bigamy  consist, 
not  only  in  marrying  a  second  time  while  the  first  wife  was 
living,  but  in  so  marrying  while  under  the  prohibition  of 
the  law,  and  during  the  hfe  of  the  woman  who  had  been 
the  wife  before  the  decree  of  divorce.  We  construed  these 
spedflc  words  as  intended  to  force  such  a  case  into  the 
meaning  of  the  statute,  which,  without  them,  would  not  at 
all  have  embraced  it,  and  without  them  would  have  led  us 
to  affirm  People  v.  Hovey.  Surely  nothing  was  further 
from  our  thoughts,  and  from  the  careful  reasoning  of  the 
opinion,  than  an  idea  that  the  divorced  wife  remained  a 
wife  as  to  the  defendant,  and  that  he  was  a  bigamist  for 
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that  reason.  We  held  him  to  be  such  because  the  statute 
put  him  ^'in  the  situation"  of  one  having  a  wife  Uving, 
' '  for  the  purpose  "  of  enforcing  the  statutory  provision. 

The  recent  legislation  which  permits  a  divorced  husband, 
prohibited  from  remarrying,  to  do  so  after  five  years,  ana 
with  the  consent  of  the  court,  and  the  class  of  cases  which 
affirm  the  validitv  of  such  second  marriage  in  another 
state  over  whose  boundaries  our  own  prohibition  does  not 
extend,  are  aUke  inconsistent  with  any  doctrine  which 
makes  the  marriage  relation  as  to  either  of  the  parties 
remain  in  existence  after  the  dissolution  of  the  contract 
and  the  severance  of  the  bonds.  With  the  exception  of  a 
single  case  in  the  supreme  court,  itself  overniled,  the 
statutes  and  decisions  are  in  entire  harmony  with  the  prac- 
tice and  the  rule  which  has  so  long  prevailed.  We  are  of 
opinion  that  it  should  not  be  changed!. 

The  judgment  should  be  affirm^,  with  costs. 

All  concur,  except  Miller,  J.,  absent. 


Mary  B.  Lyon,  Ex'rx,  et  oZ.,  App'lts,   v.  Charles  W. 
Hersey  et  al,y  Resp'ts.* 

{Oouri  ofAppeaU,  Filed  October  5,  1886,) 

1.  Contract— Construction  of. 

In  a  contract  for  the  sale  of  bark  on  a  certain  tract  in  which  the  following 
clause  occurred :  "  Said  lots  being  in  the  vicinity  of  Moose  river  tannery, 
said  bark  to  be  used  there  in  the  carrying  said  tannery  on,"  it  was  held  that 
the  words  did  not  create  a  condition  or  fimitation,  azid  that  the  destruction 
of  the  tannery  did  not  terminate  the  contract. 

2.  Samb— FoRPBrnTRK. 

In  the  construction  of  all  contracts  under  which  forfeitures  are  claimed 
it  is  the  duty  of  the  court  to  interpret  them  strictly  in  order  to  avoid  such 
a  result,  for  a  forfeiture  is  not  favored  in  the  law. 

8.  Same— Limitation— Condition— Words  nbcbssart  to  crbatb. 

While  no  particular  form  of  words  is  necessary  to  create  a  limitation  or 
condition,  it  is  yet  essential  that  the  intention  to  create  them  shall  be  clearly 
expressed  in  some  words  importing  ex  v%  termini  that  the  vesting  or  con- 
tinuance of  the  estate  or  interest  is  to  depend  upon  a  contingency  provided 
for. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fourth  department,  affirming  judgment  of  special 
term  in  favor  of  defendants  in  an  action  to  annul  executory 
contract,  which  authorized  the  cutting  of  hemlock  bark 
from  the  land  of  plaintiffs  testator. 

C.  D.  AdamSytor  app'lts  ;  Francis  Keman,  for  resp'ts. 

RuGER,  Ch.  J. — The  complaint  in  this  action  was  framed 
to  procure  a  decree  annulling  an  executory  contract  be- 
tween certain  of  the  plaintiffs  as  executors  of  the  estate  of 
Lyman  R.  Lyon,  vendors,  and  the  firm  of  C.  J.  Lyon,  as 

1  Affirming  85  Hun,  668,  mem. 
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vendees,  for  the  sale  of  the  hemlock  bark  on  the  Branting- 
ham  tract  in  Lewis  county,  and  to  determine  the  owner- 
ship of  that  portion  of  such  bark  as  was  then  cut,  but  not 
removed  from  the  premises.  The  action  is  based  upon  the 
claim  that  the  destruction  of  the  Moose  river  tannery  ren- 
dered the  performance  by  the  vendees  of  an  alleged  imphed 
agreement  to  use  it  therein  impossible,  and,  therefore,  that 
the  title  to  such  bark  as  then  remained  unused  reverted  to 
the  owners  of  the  land. 

The  question  arises  under  a  clause  in  the  contract  follow- 
ing a  description  of  the  premises  upon  which  the  bark  was 
grown,  reading  as  follows  :  '*  Said  lots  being  in  the  vicinity 
of  Moose  river  tannery,  said  bark  to  he  used  mere  in  carrying 
said  tannery  on,^^  At  the  date  of  the  contract  in  January, 
1871,  some  of  the  plaintiffs  were  the  owners,  as  trustees, 
under  the  will  of  Lyman  R.  Lyon,  of  an  undivided  three- 
eighths  of  said  tannery,  and  Chester  J.  Lyon,  also  an  exec- 
utor, was  the  owner  of  the  remaining  five-eighths,  the 
whole  consisting  of  a  tannery  and  about  one  thousand  acres 
of  land.  The  said  executors  were  also  trustees,  with  power 
of  sale  under  the  will  of  Lyman  R.  Lyon,  of  the  Branting- 
ham  tract,  upon  which  there  was  then  growing  about 
thirty  thousand  cords  of  bark.  The  contract  provided, 
among  other  things,  that  ^'for  the  aforesaid  bark  on  the 
tree,  second  parties  agree  to  pay  first  parties  fifty  cents  per 
cord,  said  bark  to  be  paid  for  before  removed  from  the 
land,  unless  otherwise  satisfactorily  arranged,  and  to 
remain  the  property  of  the  estate  imtil  paid  for."  **The 
second  party  are  not  to  cut  more  than  three  thousand  cords 
on  the  Brantingham  tract  per  year,"  and  are  'Ho  have  the 
right  and  privilege  to  enter  upon  said  lands  to  fell  and  cure 
said  bark,  and  remove  the  same,  as  is  usually  done  by  tan- 
ners." 

The  vendees,  after  its  execution,  immediately  entered 
upon  the  performance  of  the  contract,  and,  by  themselves 
and  their  assignees,  continued  to  cut,  peel,  and  draw  away 
bark  in"  each  year,  for  use  in  the  MToose  River  tannery, 
until  May  15,  1883,  when  the  tannery  building  was  acci- 
dentally destroyed  by  fire.  There  then  remained  about 
6,000  cords  of  bark  uncut  on  the  described  premises.  On 
June  12,  1883,  the  i)laintiffs  served  a  written  notice  upon 
the  defendants,  claiming  the  right  to  terminate  the  con- 
tract by  reason  of  the  destruction  of  such  tannery. 

The  customary  period  for  cutting  bark  extends  from 
June  1st  to  August  1st  in  each  year,  after  which  it  is  piled 
in  the  forest  for  airing,  and  remains  there  until  snow  falls, 
when  it  is  drawn  to  market  for  use  the  following  season. 
K  kept  over  the  season,  the  strength  deteriorates,  and  its 
N.  Y.  Rep.,  Vol.  HI.        11 
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value  becomes  diminished.  It  was  customary  for  parties 
buying  bark  to  make  contracts  for  cutting  and  piling  it  as 
early  as  April  or  May,  and  in  the  present  case  it  was  proved 
that  the  defendant  had  entered  into  such  contract  at  that 
time.  They  had  thus,  in  good  faith,  inciured  a  large  lia- 
bility, in  the  performance  of  their  obU^ation  to  buy  the 
bark,  before  any  Question  arose  as  to  then*  right  to  cut  and 
carry  it  away.  Tne  work  of  stripping  the  bark  in  question 
commenced  about  the  first  of  June,  and  had  continued 
nearly  two  weeks  before  the  vendors  attempted  either  to 
put  an  end  to  the  contract  or  to  repossess  themselves  of 
the  bark  cut.  On  the  first  of  August,  upwards  of  2,500 
cords  of  bark  had  been  cut  and  pued  upon  the  ground, 
ready  for  the  curing  process,  at  an  expense  to  the  vendees 
of  several  thousand  aollars. 

In  the  year  1879,  by  virtue  of  a  sale  in  partition  of  the 
Moose  River  tannery  property,  the  interest  of  the  plaintiffs 
therein  had  become  divested;  and  the  defendants,  or  some 
of  them,  as  purchasers  on  such  sale,  became  the  owners 
thereof,  and  nave  ever  since  retained  such  ownership.  The 
defendants,  or  some  of  them,  also  became  the  owners,  in 
1879,  of  a  lai^  tract  of  land,  with  a  tannery  thereon,  ad- 
joining the  Moose  River  tannery  property,  and  prosecuted 
the  business  of  tanning  in  both  or  said  tanneries  up  to  the 
time  of  the  destruction  of  the  latter  tannery.  Previous  to 
the  commencement  of  this  action  the  defendants  had 
claimed  that  the  destruction  of  the  Moose  River  tannery 
did  not  annul  their  contract,  and  that  they  had  the  right 
under  it  to  cut  bark  on  the  Brantingham  tract,  for  use  in 
other  places  than  the  Moose  River  turnery.  The  plaintiffs, 
on  the  contrary,  claimed  that  the  destruction  of  the  tan- 
nery ipso  facto  annulled  the  contract,  and  that  thereby 
they  became  entitled  to  annul  the  contract,  and  retain  the 
title  and  possession  of  all  bark  imcut,  and  recover  possession 
of  such  as  remained  imremoved  therefrom  ;  and  xhe  logical 
effect  of  their  contention  would  include  all  bark  unused, 
which  had  been  previously  paid  for,  and  removed  from  the 
premises  by  the  vendees. 

In  discussing  the  questions  presented,  it  will  tend  to  obvi- 
ate the  confusion  produced  by  some  misleading  analogies, 
if  we  eUminate  therefrom  the  consideration  of  the  cases 
cited  relating  to  exceptions  and  reservations  in  convey- 
ances, since,  for  obvious  and  well-recognized  reasons,  the 
language  of  this  contract  creates  neither  of  those  forms  of 
estates.  Craia  v.  WdlSy  11  N.  Y.,  316.  The  appellant's 
claim,  if  at  all  tenable,  can  be  supported  only  by  demons- 
trating that  the  clause  in  question  created  either  a  condition 
or  a  limitation. 

We  do  not  consider  it  very  material  whether  it  is  one  or 
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the  other,  since  if  either  it  would  terminate  the  defendant's 
interest^  and  the  same  result  would  be  attained.  If  a  con- 
dition, it  must  necessarily  be  a  condition  subsequent,  for  it 
could  only  be  called  into  operation  after  the  possession  and 
title  of  the  property  had  cnanged  and  a  diversion  of  its  use 
by  its  vendees  to  a  prohibited  purpose  had  been  attempted, 
Bouv.  Ins.,  §  743.  Counsel  on  the  argument  upon  both  sides 
treated  the  provision  as  creating  a  hmitation  alone,  but  we 
are  unable  to  agree  with  them  and  can  see  in  it  none  of  the 
qualities  of  such  an  estate. 

The  difference  between  a  limitation  and  condition  is  de- 
fined to  be  that  in  order  to  defeat  the  estate  in  the  latter 
case,  it  requires  some  act  to  be  done,  such  as  making  an 
entry,  to  effect  it,  while  in  the  former  the  happening  of  the 
event  is  in  itself  the  limit  beyond  which  the  estate  no  longer 
exists,  but  it  is  determined  by  the  operation  of  the  law 
without  requiring  any  act  to  be  done  by  any  one.  2  Washb. 
Real  Prop.,  20.  It  is  also  said  that  a  condition  brings  the 
estate  back  to  the  grantor  or  his  heirs.  A  conditions  limi- 
tation carries  it  over  to  a  stranger.  The  grantor  or  his  heirs 
alone  having  the  right  to  defeat  the  estate  by  entry  for  con- 
dition broken,  a  condition  terminates  an  estate,  a  limitation 
creates  a  new  one.    2  Washb.,  22. 

The  attempt  is  here  made  after  an  absolute  grant  of  the 
bark,  to  cause  the  remaining  bark  to  revert  to  the  owners 
of  the  land  in  accordance  with  the  rule  governing  broken 
conditions,  instead  of  carrying  it  over  to  the  new  estate  as 
a  limitation  requires.  Even  if  such  a  rule  could  be  applied 
it  would  affect  only  so  much  of  the  property  as  was  used  in 
violation  of  the  condition  and  could  not  relate  to  that  which 
had  not  been  taken  in  possession  and  the  right  to  which 
still  rested  in  covenant.  It  is  imnecessary,  however,  to 
pursue  the  distinctions  and  analogies  between  these  different 
estates  as  we  are  of  the  opinion  that  there  is  here  neither 
condition  or  limitation. 

In  the  construction  of  all  contracts  under  which  forfeit- 
ures are  claimed,  it  is  the  duty  of  the  court  to  interpret 
them  strictly  in  order  to  avoid  such  a  result,  f  or  a  f  orf  eitin-e 
is  not  favored  in  the  law.  Bouv.  Ins.,  §§  730, 1814 ;  Duryea 
V.  Mayor,  62  N.  Y.,  694:;  .Lorillard  v.  Silver,  36  id.,  578. 
While  no  particular  form  of  words  is  necessary  to  create  a 
limitation  or  condition,  it  is  yet  essential  that  the  intention 
to  create  them  shall  be  clearly  expressed  in  some  words  im- 
porting ex  vi  termini  that  the  vesting  or  continuance  of  the 
estate  or  interest  is  to  depend  upon  a  contingency  provided 
for.     Craig  v.  Wdls,  11  rf.  Y.,  315 ;  Bouv.  Lis.,  §  753. 

It  will  be  observed  that  there  are  in  this  contract  no  ex- 

Eress  words- importing  a  limitation  or  condition,  and  if  it  is 
eld  to  contain  either  it  must  be  inferred  from  some  sup- 
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posed  intention  of  the  parties  drawn  from  other  provisions 
m  the  contract,  or  from  the  nature  of  the  act  provided  for, 
or  the  circumstances  surrounding  the  subject  of  the  agree- 
ment. These  are  all  legitimate  sources  of  mf ormation  from 
which  to  derive  an  imderstanding  as  to  the  intent  of  the 
parties,  and  may  properly  be  resorted  to  for  that  pvu^se. 
Barruso  v.  Madan,  2  Johns.,  145;  Cunningham  v.  MorrelL 
10  id.,  203.  It  is  also  said  that  the  ordinary  technical 
words  by  which  a  Umitation  is  expressed  relate  to  time,  and 
are  durante,  duni,  doneCj  etc.;  but  that  the  use  of  any  of 
these  terms,  ordinarily  expressive  of  a  condition  or  a  limi- 
tation, would  be  an  unsafe  test  of  the  true  nature  of  the 
estate.  The  word  '* proviso,"  or  ^'provided"  itself  may 
sometimes  be  taken  as  a  condition,  sometimes  as  a  limita- 
tion and  sometimes  as  a  covenant.     2  Washb.,  21. 

It  would  seem  to  be  quite  clear  that  the  object  designed 
to  be  secured  by  the  insertion  of  the  clause  in  question  was 
to  provide  for  the  continuous  employment  of  the  tannery 
in  the  business  of  tanning,  and  was  adopted  mainly,  if  not 
altogether,  for  the  benefit  of  the  vendors  or  the  owners  of 
the  tannery  property.  No  h'mit  is  assigned  for  the  duration 
of  the  estate  or  the  quantity  sold.  It  is  all  of  the  bark  in  the 
Brantingham  tract,  or  to  be  taken  in  quantities  not  exceed- 
ing three  thousand  cords  per  year.  The  period  during  which 
the  right  was  to  extend  was  unlimited  and  would  not  be  less 
than  ten  years,  and  might  be  extended  for  an  indefinite 
term.  The  vendors  were  the  owners  of  a  large  interest  in 
tannery  property,  and  had  a  material  interest  in  giving  it 
continuous  employment,  and  thus  adding  to  its  value,  wnile 
the  vendees  would  not  seem  to  have  any  object  in  restrict- 
ing their  own  control  over  the  property  purchased.  We 
cannot,  therefore,  assent  to  the  interpretation  that  the  ob- 
ject of  the  parties  would  be  satified  bv  the  use  of  the  bark 
in  the  vicinity  of  the  tannery  referred  to.  The  real  ques- 
tion, therefore,  is  whether  that  object  was  intended  to  be 
s(3cured  by  a  Umitation  or  by  a  covenant. 

The  language  of  the  contract  is  ^'said  bark  to  be  used 
there  in  carrying  said  tannery  on."  If  any  contingency  is 
here  expressed,  as  one  upon  which  a  right  depends,  it  can- 
not be  one  other  than  a  use  contrary  to  the  one  pointed  out. 
The  plaintiff  has  assinned  that  the  destruction  of  the  tan- 
nery, as  a  matter  of  law,  rendered  the  use  of  the  bark  there- 
in impossible,  and,  therefore,  ipso  factOy  terminated  the 
defendants'  rights  under  the  contract. 

This  contention  cannot  be  sustained.  There  is  nothing  in 
the  case  to  show  that  the  defendants  did  not  intend  to  re- 
build the  tannery,  and  nothing  to  preclude  them  from  doing 
so  and  using  the  bark  in  the  renovated  structure.  An  in- 
terpretation which  should  confine  the  use  of  the  bark  to  the 
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particular  building,  existing  in  1871,  would  be  unreasonable 
and  motiveless,  as  no  object  of  the  vendors  could  be  served 
by  such  a  use  which  would  not  be  equally  promoted  by  its 
employment  in  another  building  of  similar  capacity,  in  the 
same  location.  Neither  did  the  expressed  intention  of  the 
vendees  to  use  the  bark  in  another  locaUty  set  in  operation 
the  limitation,  if  one  existed,  or  authorize  the  vendors  to 
consider  the  contract  at  an  end.  In  order  to  have  such  an 
effect,  the  notice  must  be  of  an  intention  not  to  perform 
some  act  amounting  to  a  condition  precedent,  and  this  we 
have  seen  is  not  such  a  condition.  Bogardus  v.  New  York 
Ufa  Ins,  Co.\  101  N.  Y.,  328. 

We  therefore  return  to  a  consideration  of  the  event,  if 
any,  which  the  parties  had  in  mind,  as  a  Kmitation  in  fram- 
ing their  contract.  As  we  have  said,  there  is  nothing  indi- 
cating an  intention  to  Umit  the  duration  of  the  estate,  or 
the  quantity  sold,  the  words  importing  simply  a  restriction 
of  the  use  to  be  made  of  the  bark.  Tne  language  imi>ort8 
that  its  actual  use  at  a  place  other  than  the  one  prescribed 
should  be  the  event  upon  which  the  claim  in  question 
should  have  its  operation,  and  there  is  nothing  in  me  cir- 
cumstances of  the  case  tending  to  show  any  other  inten- 
tion. Such  a  use  would  necessarily  destroy  the  subject  of 
the  contract,  or  deprive  it  of  its  merchantable  value,  and 
render  its  ownership  after -that  event  a  matter  of  no  import- 
ance. It  cannot,  therefore,  be  reasonably  contended  that 
such  a  contingency  would  be  regarded  by  its  vendors  as  a 
desirable  occasion  for  its  reclamation,  or  the  right  of  iter 
possession  after  thatt  time  as  a  profitable  thing  to  be  se- 
cured. Long  before  this  contingency  could  occur  it  was 
,  provided  that  the  vendees  should  pay  for  the  bark,  and  be- 
come entitled  to  its  ownership  and  possession,  and  there  ks 
nothing  in  the  language  of  the  contract,  or  the  circum- 
stances of  the  case,  to  show  that  the  vendors  entertained 
any  expectation  that  their  interest  in  the  property  would 
survive  the  transfer  of  the  title.  The  contract  provided  for 
the  sale  of  all  the  bark  on  the  Brantinjgham  tract,  and  ex- 
press provision  is  made  for  the  retention  of  the  title  and 
possession  as  security  for  the  purchase  price,  but  no 
language  indicates  an  intention  to  reserve  it  for  any  other 
pim)ose. 

Tne  pecuniary  interest  of  the  vendors  in  the  improved 
property  was  slight,  as  compared  with  that  of  the  vendees; 
ana,  in  the  absence  of  language  plainly  expressing  such  an 
intention,  it  is  not  reasonable  to  impute  to  them  a  design 
to  subject  it  to  a  forfeiture  after  it  had  been  made  valuaWe 
idmost  wholly  by  their  expenditure  upon  it.  Neither  can 
it  be  reasonaoly  claimed  that  the  parties  contemplated  that 
bark  cut,  paid  for,  and  drawn  to  the  tannery,  in  strict  con- 


Digitized  by 


Google 


86  New  York  State  Reporter.  [Ct.App. 

fonnity  to  the  contract,  before  its  destruction,  should,  by 
that  event,  be  forfeited  to  the  vendors,  however  great  the 
lapse  of  time  which  should  follpw  thereafter.  In  view  of 
all  the  circumstances,  we  must  therefore  hold  that  the  par- 
ties intended  by  the  clause  in  question  only  such  security  ; 
as  a  covenant  afforded  for  the  performance  of  the  stipula-  : 
tion  in  question.  \ 

The  case  of  Thomas  v.  Oakley  (18  Ves.,  184),  cited  by  the 
plaintiffs,  has  no  appUcation.  There  the  owner  of  a  quarrv 
sold  so  much  of  the  stone  therefrom  as  was  needed  for  *'  all 
the  purposes  of  Newton  farm."  This  lan^age  is  descrip- 
tive merely,  and  constitutes  the  only  definition  of  the  prop- 
erty intended  to  be  sold,  and  it  was  properly  held  that  the 
vendees  acquired  no  right  to  stone  to  be  used  for  other  pur- 
poses than  Newton  farm.  In  the  present  case,  however, 
the  right  to  take  all  of  the  bark  on  the  Brantingham  tract 
was  contracted  for,  and  the  only  limitation  of  quantity  was 
that  contained  in  the  proviso  restraining  the  nght  to  peel 
to  3,000  coixis  a  year. 

Cfroat  V.  Moak  (94  N.  Y.,  115),  was  a  case  arising  under  a 
reservation  in  a  grant  of  water-power,  and  is  obviously  in- 
appUcable  to  this  case. 

The  case  of  Craig  v.  Wells  (11  N.  T.,  315),  seems  to  us 
quite  decisive  of  the  questions  raised  here.  There  a  water 
power  was  granted  with  a  prohibition  against  its  use  for 
any  other  purpose  than  certain  uses  specified  in  the  deed. 
It  was  held  that  the  language  of  the  grant  did  not  consti- 
tute either  a  condition,  hmite^tion,  reservation  or  exception, 
although  if  construed  in  connection  with  certain  bonds  exe- 
cuted therewith,  it  was  said  that  a  covenant  might  be 
impUed  from  a  consideration  of  the  several  instruments 
simultaneously  executed.  Selden,  J.,  says,  in  relation  to 
the  language  then  imder  consideration,  that  it  a  is  mere 
limitation  oi  the  use  which  the  grantees  shall  make  of  the 
things  granted — a  naked  prohibition.  No  right  to  the  use 
of  the  water  is  saved  to  the  grantor.  This  prohibition  is 
inconsistent  with  the  title  conveyed  by  the  deed  and  is 
clearly  void.  If  one  conveys  land  m  fee-simple,  and  neither 
excepts  any  part,  nor  reserves  any  thing  to  himself  out  of 
i'v,  but  restricts  the  grantee  to  a  particular  use  of  the  land, 
the  restriction  is  void  as  repugnant  to  the  proprietary  rights 
of  an  owner  in  fee.  Such  a  restriction  may  be  imposed  and 
would  be  good  as  a  condition  or  a  covenant,  but  in  no  other 
form.  See,  also.  Congregation  Shatter  Hash  Moin  v.  Hal- 
ladaif,  50  N.  Y.,  664. 

It  IS  claimed  by  the  respondent  that  the  subsequent  acqui- 
sition of  the  Moose  river  tannery  by  the  vendees  in  the  con- 
tract deprived  the  plaintiffs  of  any  interest  in  the  perform- 
ance of  the  stipulation  in  question,  and  amounted  to  a  sur- 
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render  of  their  right  to  insist  upon  its  performance.  We 
think,  however,  that  a  subsequent  change  in  tne  condition 
of  the  parties  did  not  reflect  any  light  upon  the  intention 
existing  in  regard  to  it  at  the  time  of  its  execution,  and, 
therefore,  has  no  bearing  upon  its  interpretation.  If  the 
idause  in  question  be  regarded  as  a  covenant,  such  change 
might  §i.flfect  the  damages,  if  any,  recoverable  for  a  breach 
therefor ;  but  in  the  absence  of  an  express  agreement  to 
affect  a  modification,  would  not  have  any  other  effect. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  not  voting,  and  Miller, 
jr.,  absent. 

T- 

Lawson  a.  Long,  Adm  r,  etc.,  Resp't,  v.  Eichabd  H. 
Stafford,  App'lt. 

(Court  of  Appeals,  Filed  October  S,  1886,) 
1.  Joint  LiABiLmES — ^Death  op  joint  debtor. 

Where  Iwo  parties  become  Lssees  of  property  the  aoalh  of  one  dot^  not 
discharge  the  separate  liability  of  his  estate  or  the  joint  liability  of  botli. 

1&.  Practice — Judgment — Entry  op — Nunc  pro  tunc — Code  Civil  Pro., 
§§  763-1210. 

Where  an  action  was  Drouffht  apainst  i)arties  jointly  liable  upon  a  lease, 
one  of  whom  was  not  served  with  the  summons  and  verdict  reudcnxl  for 
th3  plantiff,  and  the  entry  of  judgment  stayed.  Heldf  that  the  court  h:ul 
ix)wer  to  enter  judgment  nunc  pro  tune,  as  of  the  date  of  the  verdict,  upon 
notice  to  the  attorneys  of  the  parties,  where  the  provisions  of  Code  Civil 
Procedure,  ^  1210  as  to  entry  of  memorandum  of  the  parties'  death  are 
complied  with. 

Z,  Same — Statute  of  limitations — Code  Civil  Pro.,  §§  1932-1937. 

Where  pursuant  to  the  Code  of  Civil  Procedure,  §  1932.  a  plaintiff  has 
obtained  judgment  against  joint  debtors,  one  of  whom  was  not  served 
with  the  summons,  an  action  brought  pursuant  to  Code  of  Civil  ProceJ- 
uro,  §  1937,  against  such  defendant  is  not  barred  as  long  a-i  the  original 
judgment  remains  in  force. 

4.  Same — Power  of  court  to  modify  order  of  trial  judge  stayino 
entry  of  judgment— Code  Civil  Pro.,  §  lOOO. 

The  court  may  under  this  section,  at  any  special  term  held  by  any  judge, 
modify  an  order  of  a  trial  jiidge,  staying  judgment  on  a  verdicL  pending 
a  hearing  on  exceptions  in  the  nrst  instance  at  general  term,  so  as  to  allow 
entry  of  judgment. 

Appeal  from  judgment  of  superior  court  of  Buffalo, 
general  term. 

Norris  Morey,  for  app'lt;  O.  O.  Cottle,  for  resp't. 

Earl,  J. — On  the  twenty-fourth  day  of  October,  18T0, 
liydia  P  Long,  the  intestate,  executed  to  the  defendant  and 
John  fl.  Scheffer  a  lease  of  a  store  in  the  city  of  Buffalo.  The 
lease  was  under  seal,  and  executed  by  the  lessor  and  lessees, 
and  was  for  six  months,  to  commence  on  the  first  day  of 
November,  1870,  at  a  rental  of  $25  per  month,  wi  h  a  pro- 
vision for  a  continuance  for  two  years  longer,  as  follows : 
*^  And  it  is  further  agreed  that  party  of  the  second  part  shall 
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have  the  privilege  of  continuing  this  lease  for  two  years 
from  May  1,  1871,  to  May  1,  1873,  at  the  annual  rental  of 
six  hundred  dollars,  to  be  made  in  monthly  payments,  in 
advance,  on  the  first  day  of  each  and  every  month  during 
said  lease,  by  first  giving  written  notice  to  party  of  the  first 
part  on  the  first  or  during  the  month  of  Feoruaryj  1871,  of 
such  intention."  The  lessees  entered  into  possession  of  the 
store,  and  paid  the  stipulated  rent  at  the  rate  of  $25  per 
month  imtil  May  1, 1871,  and  after  that  date  they  continued 
to  occupy  the  store  until  September  1,  1871,  paying  the 
stipulated  rent  at  the  increased  rate  of  $50  per  month.  The 
store  was  then  vacated,  and  no  i-ent  was  thereafter  paid.    . 

In  1874  the  intestate  commenced  an  action  in  the  superior 
coini)  of  Buffalo  against  the  lessees  and  Frank  E.  Scheflfer 
to  recover  the  rent  from  September  1,  1871,  to  May  1,  1872, 
and  damages  for  the  breach  of  certain  covenants  contained 
in  the  lease.  The  summons  was  served  upon  the  two  Schef- 
fers,  but  not  upon  Stafford.  The  Scheners  appeared  and 
answered,  and  upon  the  tri^  of  that  action  tne  court  dis- 
missed the  complaint  as  to  Frank  E.  Scheflfer,  and  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  against  the  other 
two  defendants  for  $497.11.  The  entry  of  the  judgment 
was  stayed,  and  the  court  ordered  the  exceptions  taken  by 
the  defendant  to  be  heard  at  the  general  term.  They  were 
not  brought  to  a  hearing,  and  John  H.  Scheffer  died  in 
1881.  Upon  a  motion  made  at  a  special  term  of  the  coin-t 
on  behalr  of  Mrs.  Long,  notice  of  which  was  given  to  the 
attorney  for  the  defendant  Scheffer,  the  court  made  an 
order,  May  23,  1882,  vacating  the  stay  of  proceedings  so  far 
as  to  permit  her  to  enter  judgment  nunc  pro  tunc  as  of  the 
day  upon  which  the  verdict  was  rendered,  to  wit,  June  25, 
1875,  and  judgment  was  thereupon  entered  for  damages 
and  costs  tor  the  sum  of  $621.08,  containing  a  provision 
that  the  plaintiff  have  execution  against  the  ioint  property 
of  the  defendant  Scheffer  and  StaSord,  and  the  individual 
property  of  Scheffer.  Thereafter,  on  the  twenty -fifth  day 
of  May,  1882,  Mrs.  Long  commenced  this  action  to  charge 
the  judgment  upon  the  property  of  the  defendant  Stafford. 
He  put  in  an  answer,  and  upon  the  trial  of  the  issues  thus 
joined,  the  court  ordered  a  verdict  in  favor  of  the  plaintiff 
for  $976.03.  She  having  died,  her  administrator  was  sub- 
stituted as  plaintiff. 

The  Oode,  §  1933,  provides  that  such  a  judgment  as  Mrs. 
Long  obtained  against  Scheffer  and  Stafford  as  joint  debt- 
ors is  evidence  only  of  the  extent  of  the  plaintiff's  demand 
after  the  hability  of  the  defendant  not  served  has  been  es- 
tablished by  other  evidence;  and  section  1937  authorizes  an 
action  by  the  plaintiff  in  such  a  judgment  against  the  de- 
fendant not  summoned,  to  procure  a  judgment  charging  his 
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property  with  the  sum  remaimng  unpaid  upon  the  original 

{udgment.  The  defendant's  answer  in  such  an  action  is, 
)y  section  1939,  *^  restricted  to  defenses  or  counter-claims 
which  he  might  have  made  in  the  original  action  if  the 
summons  therein  had  been  served  upon  him  when  it  was 
first  served  upon  a  defendant  jointly  indebted  with  him, — 
objections  to  the  judgment,  and  defenses  or  coimter-claims 
which  have  arisen  since  it  was  rendered." 

The  defendant  makes  several  objections  to  the  judgment 
rendered  against  him  in  this  action,  which  we  will  notice 
separately. 

First.  It  is  claimed,  that  by  the  death  of  Scheffer,  the 
joint  UabiUty  of  Scheffer  and  Stafford,  and  the  separate 
liability  of  the  estate  of  Scheffer,  for  the  payment  of  the 
rent  were  discharged;  and  the  cases  of  Getty  v.  Binsse  (49 
N.  T.,  385),  and  Risley  v.  Brown  (67  N.  T.,  160),  are  cited 
to  uphold  this  claim.  But  those  authorities,  and  the  prin- 
ciple decided  by  them,  have  no  application  to  this  case,  as 
Soieffer  was  not  a  mere  surety,  but  was  a  principal  debtor. 
The  argument  of  defendant's  coimsel,  built  upon  this  claim, 
therefore  fails. 

Second.  It  is  objected  that  the  court  had  no  authority  to 
make  the  order  nunc  pro  tunc,  for  the  reason  that  notice 
upon  the  persons  who  nad  been  the  attorneys  for  Scheffer 
was  insumcient,  and  also  for  the  reasons  stated  in  the  opin- 
ion in  Tuomy  v.  Dunn,  77  N.  Y.,  516. 

The  Code  (section  703)  jjrovides  that  if  a  party  dies  after 
verdict  and  before  final  judgment,  the  court  must  enter 
final  judgment  in  the  name  of  the  original  parties;  and 
section  1210  provides  that  when  judgment  is  entered  in 
such  a  case,  a  memorandimi  of  the  paxty^s  death  must  be 
entered  with  the  judgment  in  the  judgment-book,  indorsed 
on  the  judgment-roll,  and  noted  on  the  margin  of  the 
docket  of  the  judgment;  and  that  such  a  judgment  does 
not  become  a  hen  upon  the  real  property  or  chattels  real 
of  the  decedent,  but  estabhshes  a  debt  to  be  paid  in  the 
course  of  administration.  The  latter  section  was  compUed 
-with  in  this  case,  and  the  two  sections  were  authority  for 
the  judgment  entered  as  against  the  deceased  defendant. 
The  fact  that  the  judgment  was  entered  nunc  pro  tunc,  as 
of  the  date  of  the  verdict  rather  than  as  of  the  date  of 
entry,  harmed  no  one  connected  with  his  estate,  as  it  could 
in  any  event  be  paid  only  in  the  course  of  adniinistration. 
The  date  of  whicn  the  judgment  was  entered  was  a  wholly 
Immaterial  circumstance,  as  the  effect  of  the  judgment  as 
against  the  estate  of  the  deceased  was  in  no  way  influenced 
thereby  and  in  no  way  depended  thereon.  In  the  case  of 
Tuomy  v.  Dumiy  there  was  no  compUance  with  section 
N.  T,  Rep.,  Vol.  m.       12 
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1210,  and  the  effort  was  to  enter  a  judgment  which  would 
be  a  lien  as  of  the  date  of  the  verdict,  and  would  thus 
have  a  preference  in  administration  upon  the  estate  of  the 
decedent. 

The  entry  of  the  iudgment  was  a  mere  formal  matter 
which  the  court  could  have  ordered  without  notice  to  any- 
one without  rendering  it  hable  to  assault  as  entirely  void. 
Even  if  the  service  of  notice  in  this  case  upon  the  attorneys 
was  improper,  it  was  at  most  an  irregularity  and  not  a  fatal 
defect. 

So  far  as  the  joint  property  of  the  two  defendants  was 
concerned,  the  practice  was  not  regulated  by  the  two  sec- 
tions of  the  Code  quoted.  The  stay  of  proceedings  was  the 
act  of  the  court,  and  as  to  such  property,  it  had  the  common 
law  authority  to  enter  judgment,  nunc  pro  tunc  as  of  the 
date  of  the  verdict.  The  right  of  courts  of  record  to  exer- 
cise such  authority  has  been  always  asserted  and  cannot 
now  be  well  disputed. 

Third.  But  it  is  further  claimed  that  under  section  1000 
of  the  Code,  no  judge  but  the  one  who  made  the  order 
staying  proceedings  and  ordering  the  exceptions  to  be  heard 
in  the  first  instance  at  general  term  could  make  the  order, 
and  that  the  levocation  in  this  case  was  not  made  by  the 
order  of  such  a  judge.  Here  the  order  was  not  entirely 
revoked;  it  was  simply  modified  so  as  to  allow  the  entry  of 

J'udgraent.  This  the  court  could  do  at  any  special  term 
leld  by  any  judge.  The  section  should  be  construed,  not 
as  a  limitation  upon  the  power  of  the  court,  but  as  a 
limitation  upon  the  power  of  a  judge  out  of  court.  But  it 
is  not  necessary  to  notice  more  particularly  the  objections 
made  to  the  order  and  judgment.  They  were  not  void  if 
irregular,  and  they  could  not  be  attacked  collaterally  ^ven 
by  the  representatives  of  Sheffer.  Much  less  could  Stafford 
assail  them  collaterally.  There  was  no  irregularity  in  refer- 
ence to  them  which  affected  any  of  his  siu)stantial  rights. 
Section  1939  reserves  to  a  defendant  situated  like  Stafford 
the  right  to  make  '^objections  to  the  judgment."  But 
what  ODiections  ?  It  may  not  be  easy  to  answer  this  ques- 
tion. They  must  at  least  be  legal,  valid  objections,  such  as 
a  party  to  the  judgment  might  make,  and  not  such  as  have 
always  been  excluded.  They  must  be  such  objections  as 
go  to  the  vahdity  and  binding  eflicacy  of  the  judgment. 

Fourth.  The  judgment  in  the  onginal  action  was  evi- 
dence against  Stafford  of  the  extent  of  plaintiff's  demand, 
and  all  plaintiff  was  bound  to  do  was  by  other  evidence  to 
establish  the  joint  Uabihty  of  the  defendant  with  Scheffer 
for  that  demand.  This  plaintiff  did.  The  lessees  entered 
upon  the  prolonged  term  of  two  years,  provided  for  in  the 
lease,  with  the  consent  of  the  lessor,  and  paid  the  rent  up 
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to  September  1,  1871,  at  the  increased  rent.  Without  al- 
luding to  the  evidence  of  an  express  waiver  ot  the  written 
notice  to  take  the  fin-ther  term,  such  notice  must  be  held  to 
have  been  waived  by  the  act  of  the  parties  to  the  lease. 
Their  acts  in  the  continued  occupancy  of  the  store,  and  the 
payment  and  receipt  of  the  increased  rent,  can  have  no 
other  meaning  or  significance  except  that  of  an  election  to 
take  the  store  for  the  new  term.  Whether  the  require- 
ment of  written  notice  was  for  the  benefit  of  the  lessees 
only,  or  for  the  benefit  of  both  lessor  and  lessees,  thev  were 
competent  to  waive  it  by  parol,  and  a  waiver  is  to  be  im- 
pliea  from  their  conduct. 

There  is  no  proof  that  Mrs.  Long  ever  agreed  to  accept 
the  surrender  of  the  store,  and  thus  to  terminate  the  lease 
prior  to  May  1,  1872.  On  the  contrary,  she  refused  to  ac- 
cept the  key  when  tendered  to  her.  The  fact  that  she  took 
it  from  the  place  where  the  lessees  left  it  against  her  will, 
and  entered  the  store,  has  no  significance.  The  defendant, 
therefoi'e,  continued  liable  for  the  rent  to  May  1,  1872. 

Fifth.  It  is  also  objected  that  plaintiff's  demand  for  rent 
was  at  tlie  time  of  the  commencement  of  this  action  barred 
by  the  statute  of  limitations.  But  this  was  a  proceeding 
to  chai^  the  defendant  with  the  original  judgment,  and, 
unless  that  was  barred,  tho  cause  of  actton  was  not  barred. 
Maples  V.  Mackey,  89  N.  Y.,  146.  Besides  the  defendant's 
original  liabihty  was  upon  the  lease,  and  as  that  was  un- 
der seal,  there  is  no  ground  for  holding  that  the  statute  of 
limitations  barred  pmintiff 's  claim. 

We  have  now  noticed  the  principal  objections  made  by 
the  defendant  against  the  judgment,  and  a  consideration  of 
the  whole  case  has  led  us  to  the  conclusion  that  the  verdict 
was  properly  ordered  for  the  plaintiff,  and  that  the  judg- 
ment should  be  affirmed  with  costs.  • 

All  concur,  except  Muxer,  J.,  absent. 

Charles  Lichtenberg,  App'lt,  v,  Elizabeth  Herdtfelder 

et  aLy  Resp't. 

(Court  of  Appeal ,  Filed  Octobers,  1886.) 

1.    EXECUTOBS    AND    ADMINI8TRATOK8 — CREDITOR'S  ACTION  —  FrATJDXTLENT 
CONVEY ANCK. 

Where,  in  a  suit  brought  after  a  decedents  death  to  foreclose  a  mortgage.  ^ 
made  by  decedenl;  in  his  lifetime,  a  judgment  is  obtained  for  deficiency 
against  decedent's  executors  in  their  representative  capacity,  the  person 
obtaining' such  judgment  cannot  m-.intain  an  action  to  set  aside  a  convey- 
ance of  real  estate  claimed  to  be  fraudulent  and  made  by  decedent  in  his 
lifetime,  and  to  subject  such  real  estate  to  his  judgment  for  deficiency. 

B.  Sake — Preference. 

The  law  gives  no  preference  to  a  vigilant  creditor  in  the  case  of  a  de. 
cedent.  It  impounds  his  estate  for  the  benefit  of  his  creditors  and  no 
creditor  can  by  any  procedure  or  any  degree  of  vigilance  obtain  any 
preference  over  others. 
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8.  Same — ^Reclamation  of  real  estate  conveyed  by  a  decedent  in  hm 
lifetime  in  fraud  of  creditors — how  accomplished. 

Where  real  estate  has  been  conveyed  by  a  decedent  in  his  lifetime  in 
fraud  of  creditors,  and  reclamation  and  sale  of  the  same  for  payment  of 
his  debts  is  sought,  it  must  be  accomplished  in  the  statutory  method  by 
the  decedent's  executors,  whose  action  may  be  compelled  by  the  surrogate, 
even  though  one  of  the  executors  is  the  grantee  in  the  fraudulent 
conveyance. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  a  judgment  of  special 
term  dismissing  the  complaint  in  an  action  to  set  aside  cer- 
tain conveyances  as  fraudulent. 

The  complaint  in  this  action  shows  the  following  facts  : 
In  18Y3  George  Herdtfelder,  for  the  purpose  of  securing  the 
payment  of  $4,000  with  interest,  executed  and  delivered  to 
the  plaintiff  his  bond  and  as  a  collateral  thereto  a  mortgage 
upon  real  estate  executed  by  himself  and  the  defendant 
Elizabeth,  his  wife.  Subsequently  in  the  years  1874  and 
18Y5,  Herdtfelder  and  his  wife  conveyed  certain  real  estate 
by  several  deeds  to  the  defendant  Heinlin,  and  certain  other 
real  estate  by  certain  deeds  to  the  defendant  Kreuder ;  and 
subsequently  in  the  hfetime  of  Herdtfelder,  Heinhn  and 
Kreuder  by  several  deeds  conveyed  the  same  real  estate  to 
the  defendant  EUi^ibeth,  and  all  these  conveyances  were 
without  consideration  and  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  George  Herdtfelder.  He  died 
September  21,  18Y6,  leaving  a  last  will  and  testament,  in 
which  he  nominated  his  wife  and  Frederick  Fink  and  Charles 
T.  Stephan  as  executors.  The  will  was  admitted  to  probate, 
and  the  three  executors  named  duly  qualified  as  such  and 
took  upon  themselves  the  duties  of  executors.  Thereafter 
in  April,  1877,  the  plaintiff  commenced  an  action  to  fore- 
close his  mortgage,  in  which  the  executors  and  others  were 
made  defendan.  There  was  a  judgment  of  foreclosure 
and  a  sale  and  a  deficiency  of  $3,126.96,  for  which  a  judg- 
ment was  entered  and  docketed  against  the  executors,  m 
September,  1878,  the  executors  made  their  final  accounting 
in  the  siurogate's  cowrt,  in  which  the  plaintiff's  claims  upon 
his  judgment  was  admitted.  The  whole  value  of  the  esCate 
in  the  hands  of  the  executors  was  the  siun  of  $528.45,  which 
was  wholly  inadequate  for  the  payment  of  the  debts  of  the 
testator. 

This  action  was  commenced  on  the  29th  day  of  January, 
1879,  against  EUzabeth  Herdtfelder,  Heinlin  and  Kreuder, 
and  the  judgment  prayed  for  in  the  complaint  is  that  the 
several  conveyances  above-mentioned  be  adjudged  fraudu- 
lent and  void  as  to  the  plaintiff,  and  that  a  receiver  be  ap- 
pointed to  seU  the  real  estate  conveyed  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  plaintiff's  judgment. 

The  defendants   Elizabeth   and  Heinlin  appeared  and 
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answered,  putting  in  issue  the  allegations  of  fraud.  The 
defendant  Kreuder  did  not  answer. 

The  action  was  brought  to  trial  at  a  special  term,  and 
before  any  evidence  was  given  the  coimsel  for  the  defend- 
ants moved  to  dismiss  the  complaint  on  the  ground  that  it 
did  not  state  facts  suflScient  to  constitute  a  cause  of  action, 
and  the  court  granted  the  motion  and  gave  judgment  to 
the  defendants,  dismissing  the  complaint.  From  that  judg- 
ment the  plaintiff  appealed  to  the  general  term,  and  from 
affirmance  there  to  this  court. 

F.  B.  Covdert,  for  applt;  Isaac  KuglemaUy  for  resp't. 

Earl,  J. — It  appears  from  the  opinion  of  the  judge  who 
presided  at  the  special  term  that  he  gave  judgment  against 
the  plaintiff  for  the  reason  that  he  nad  not  obtained  leave 
to  sue  under  section  1628  of  the  Code.  At  the  general 
term,  as  appears  from  the  opinion  there  pronounced,  the 
judgment  was  affirmed  because  no  execution  had  been 
issued  upjon  the  plaintiff's  judgment. 

We  think  this  action  is  without  precedent,  and  that  the 
judgment  should  be  affirmed,  but  not  for  the  precise  rea- 
sons stated  in  the  courts  below. 

Plaintiff's  judgment,  obtained  subsequently  to  the  death 
of  the  testator,  in  an  action  against  his  executors  in  their 
representative  capacity,  did  not  become  a  hen  upon  any 
real  estate  left  by  him,  and  no  execution  could  be  issued 
thereon  against  any  real  estate.  It  was  provided  in  the 
Eevised  Statutes  (2  Rev.  ,Stat.,  449,  §  12),  that  ^Hhe  real 
estate  wliich  belonged  to  any  deceased  person  shall  not  be 
boimd  or  in  any  way  affected  by  any  judgment  against  his 
executors  or  amninistrators,  nor  shall  it  be  liable  to  be  sold 
by  virtue  of  any  execution  issued  upon  such  judgment;" 
and  subsequently  the  same  provisions  were  incorporated  in 
the  Code.  (§  1823.)  Executions  authorized  by  2  Kev.  Stat. 
88  (§  32),  and  by  the  Code  (§§  1825,  1826),  are  such  only  as 
can  be  issued  against  personal  assets  which  are  in  the  pos- 
session or  under  the  control  of  the  executors  or  administra- 
tors, aij^  have  no  relation  whatever  to  real  estate. 

The  conveyances,  therefore,  which  the  plaintiff  seeks  to 
set  aside  are  no  obstruction  to  any  hen  he  may  have  or  to 
the  enforcement  of  any  execution  which  he  mav  be  able 
to  issue.  If  the  conveyances  shoiild  be  set  aside,  he  woiild 
not  be  able  to  sell  the  real  estate  by  virtue  of  his  judgment 
or  any  execution  issued  thereon,  and  hence  this  is  a  case 
where  he  is  not  entitled  to  the  equitable  reUef  which  he 
seeks.  Sprinq  v.  Short,  90  N.  Y.  538.  If  the  plaintiff 
could  obtain  the  judgment  which  he  seeks,  it  would  result 
that,  without  having  any  lien  upon  the  real  estate,  he 
would  obtain  satisfaction  of  his  claim  in  preference  to  the 
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other  creditors  of  the  testator.  The  law  gives  no  preference 
to  a  vigilant  creditor  in  the  estate  of  a  decedent.  It  im- 
potinds  his  estate  for  the  benefit  of  his  creditors,  and  no 
creditor  can,  by  any  procedure,  or  any  degree  of  vigilance, 
obtain  any  preference  over  others.  This  scheme  of  the  law 
would  be  violated  if  such  an  action  as  this  could  succeed. 

The  lands,  although  conveyed  by  the  testator  in  his  life- 
time, were  assets  which  could  be  appropriated  for  the  pay- 
ment of  his  debts.  Chapter  314,  Laws  1858.  If  the  tacts 
stated  in  the  complaint  are  true,  it  is  the  duty  of  the  execu- 
tors to  piu^sue  the  real  estate,  and  reclaim  it  for  the  benefit 
of  the  persons  interested  in  the  estate  of  the  testator,  and 
no  one  creditor  can  aDpropriate  it  for  his  sole  benefit.  South- 
ard V.  Benner,  Y2  K.  Y.,  424;  Spring  v.  Short  {suprci) ; 
Crouse  v.  Frothingharriy  97  N.  T.,  105. 

The  fact  that  the  fraudulent  grantee  is  one  of  the  execu- 
tors, furnished  no  insurmountable  obstacle.  If  she  should 
refuse  to  restore  the  lands  to  the  estate  she  could  be  removed 
from  her  office  of  executrix,  and  then  the  remaining  two 
executors  could,  imder  the  act  of  1858,  disaffirm  the  convey- 
ances of  the  real  estate,  and  bring  an  action  to  set  them 
aside ;  or  the  two  executors  could  commence  the  action, 
making  the  executrix  a  defendant,  and  in  such  action  obtain 
for  the  estate  the  rehef  demanded.  If  the  two  defendants 
refuse  to  commence  the  action  upon  the  application  of  the 
creditors  or  some  of  them,  they  could  be  compelled  to  com- 
mence it  by  an  order  of  the  surrogate,  who  has  ample  power 
to  that  end,  rmder  section  2481  of  the  Code.  Here  it  does  not 
appear  that  any  appUcation  was  made  to  the  surrogate,  or 
to  the  two  executors,  and  there  is  no  reason  whatever  for  not 
pursuing  the  orderly  method  pointed  out  by  the  statute  for 
the  reclamation  of  this  real  estate,  and  its  sale  for  the  pay- 
ments of  the  debts  of  the  testator.  We  are  therefore  of  the 
opinion  that  there  is  no  basis  for  the  maintenance  ^f  this 
action,  and  that  the  judgment  should  he  affirmed,  but  with- 
out costs. 

All  concur,  except  Miller,  J.,  absent. 


John  S.  ScmjLTZE  et  ah,  Eesp't,  v.  The  Mayor,  etc.,  of  New 

York,  App'lt.' 

(C<mH  of  Appeals,  Filed  October  5,  1886,) 

1.  Assessment — ^Illeoal — ^Recovery  op. 

Money  paid  to  prevent  the  enforcement  of  illegal  assessments  may  be 
recovered  back  as  so  much  money  received  for  the  use  of  the  i)arty  paying. 

2.  Same — Ownership— Not  necessary. 

Legal  ownership  of  the  assessed  property  is  not  essential,  even  in  pio- 
ceedings  to  reduce  the  assessment.    That  right  is  conferred  on  any  peraon 

1  Affirming  89  Hun,  064,  mem. 
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*'  aggrieved  thereby."  So  the  right  of  restitution  extends  not  only  to  the 
person  in  whose  name  the  proceedings  were  taken,  but  to  every  one  in 
whose  behalf  they  were  instituted. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  judgment  directed  at  cir- 
cuit, in  action  to  recover  money  paid  to  prevent  the  enforce- 
ment of  illegal  assessment. 

Mr.  Dean,  for  applt;  Mr.  Higgins,  for  resp't. 

Danforth,  J. — The  money  in  question  was  paid  by  the 
testator  to  prevent  the  enforcement  of  illegal  .assessments 
imposed  upon  certain  lots  in  the  city  of  New  York,  and 
within  well-settled  principles  of  law  may,  imder  the  cir- 
oumstances  of  the  case,  oe  recovered  back  as  so  much 
money  received  by  the  defendant  for  the  testator's  use. 
The  assessments  were  confirmed  in  June,  1871,  and  with 
interest  amounted  to  $67,151.97.  Proceedings  to  vacate  or 
reduce  the  assessments  were  soon  thereafter  instituted  in 
the  name,  as  may  be  inferred,  of  John  Crosby  Brown,  the 
then  owner  of  record  of  the  lots  assessed,  imder  the  **act& 
in  relation  to  frauds  in  assessments  for  local  improvements. 
in  the  city  of  New  York"  (Laws  of  1858,  chap.  338;  Laws 
of  1870,  chap.  383,  §  27),  but  while  they  were  pjending  and 
undetermined,  the  plaintiffs  testator  was  required  to  pay, 
and  did  pay,  the  whole  amount  above  stated,  to  the  defend- 
ant. Afterward  an  order  was  made  by  the  supreme  court 
in  the  proceeding  referred  to,  reducing  the  above  sum  to 
$34,632,52,  which  was  adjudged  to  be  the  proper  assess- 
ment on  said  lots.  This  left  m  the  hands  of  the  defendant 
the  sum  of  $32,519.45,  being  the  excess  over  the  legal  and 
;just  assessment,  and  for  this  amoimt  the  plaintiff  has  halft 
judgment.  It  was  aflBimed  by  the  general  term,  and  we 
cannot,  upon  the  matters  alleged  and  estabUshed  by  the 
record,*  see  any  other  way  in  which  the  judgment  could 
have  been  given.  At  the  close  of  the  plaintiff's  evidence 
the  defendant's  counsel  moved  to  dismiss  the  complaint 
upon  the  sole  ground  that  the  plaintiffs  had  failed  to  show 
ownership  by  their  testator  of  the  property  assessed,  and 
the  onlv  reason  for  this  appeal  is  the  denial  of  that  motion. 
As  to  tnat  it  appeared  that  the  testator  purchased  and  paid 
for  the  property,  but  the  title  was  taken  in  the  names  of 
his  sons  ^^  for  convenience  sake,"  and  one  of  them  afterward 
conveyed  to  the  other,  who,  after  the  testator's  death,  con- 
vejred  to  his  executors,  the  plaintiffs  here.  Legal  owner- 
ship of  the  assessed  property  is  not  essential,  even  in 
proceedings  to  reduce  the  assessment.  That  right  is 
confen-ed  upon  any  person  ^^ aggrieved  thereby"  (Laws  of 
1858,  chap.  338;  Purssell  v.  Mayor,  85  N.  Y.,  330),  and 
the  question  was  necessarily  disposed  of  in  those  proceed- 
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ings.  So  the  right  of  restitution  extends  not  only  to  the 
person  in  whose  name  these  proceeding  were  taken,  but  to 
every  one  in  whose  behalf  they  were  instituted,  and  here  it 
may  well  be  presimfied  that  one  who  held  the  title  for  the 
convenience  of  another  acted  in  his  behalf  in  seeking  to  rid 
the  land  of  an  illegal  assessment,  and  also  that  he  who  paid 
the  money  under  the  coercion  of  that  assessment  haa  an 
interest  in  its  protection.  It  is  enough  that  the  payment 
was  not  voluntary,  and  the  modification  of  the  assessment 
shows  that  it  was  obtained  from  the  plaintiflf's  testator 
without  right.  The  learned  coimsel  for  the  appellant  relies 
upon  the  enactment  that  where  a  grant  for  a  valuable  con- 
sideration shall  be  made  to  one  person,  and  the  consideration 
paid  by  another,  no  trust  shall  result  in  favor  of  the  person 
paying  the  money,  if  the  conveyance  shaU  be  so  made  by 
consent  of  the  owner  of  the  fund,  and  the  title  shall  vesi  in 
the  alienee.  1  R.  S.,  §§  50,  54.  We  do  not  see  that  this 
statute  has  any  application  to  the  case  in  hand.  It  does 
not  appear  that  the  testator  consented  to  an  unconditional 
and  aosolute  conveyance  to  his  son,  nor  but  that  he  sup- 
posed the  purpose  or  '^ convenience"  to  be  served  would  be 
expressed  in  it  {Lounshury  v.  Purdy,  18  N.  Y.,  515),  and 
no  presumption  can  be  indulged  in  to  support  a  defense 
which  in  any  view  is  without  merit,  for  the  defendant's 
apprehension  that  it  may  hereafter  be  vexed  for  the  same 
money  by  John  Crosby  ^rown,  the  party  moving  in  the 
reduction  proceedings,  is  not  well  foimded.  He  paid  no 
money;  he  is  one  of  the  parties  plaintiff  here,  suing  in  the 
right  of  his  testator,  and  rests  his  case  upon  allegations 
wholly  inconsistent  with .  any  personal  claim.  The  action 
Of  the  court  in  reducing  the  assessment  must  be  held  to  be 
conclusive  that  the  money  now  at  stake  was  obtained  hj 
the  defendant  without  right,  and  is,  therefore,  held  by  it 
for  the  testator's  use.  Peyser  v.  Mayor,  etc,  70' N.  Y., 
497;  Purssell  v.  May  or  y  etc,  supra.  The  judgment  only 
requires  restitution  to  his  representatives  and  should  be 
affirmed. 

All  concur,  except  MnxER,  J.,  absent,  and  Finch,  J.,  not 
voting.  

Louis   Bajus,  Resp't,  v.  Syracuse,  etc.,  Railroad  Co., 

Appl't.^ 

(G<mrt  of  Appeals,  Filed  October  5, 1886.) 
Kegliobnge — Master  and  Servant — Railroads. 

Where  an  accident  happens  to  an  employee  of  a  railway  company,  which 
was  attributable  to  the  decrease  in  power  of  one  of  the  locomotives,  it 
was  held  that  the  railwajr  company  did  not  owe  it  to  its  employees  to  fur- 
nish engines  of  any  particular  power,  or  to  maintain  them  at  that  power, 
but  simply  such  as  are  reasonably  safe  and  suitable. 

'  Reversing  34  Hun,  158. 
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Appeal  from  judgment  of  the  supreme  court,  general 
term,  fourth  deipartment,  aflarming  judgment  in  favor  of 
plaintiff  directea  at  circuit. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  employee  of  defendant,  on  groimd  that  defendant  was 
negligent  in  allowing  defective  engine  to  be  used  in  its 
business. 

Louis  Mar  shall  J  for  applt;  Mr.  Qoodelley  for  resp't. 

^* 

Eabl,  J. — ^The  plaintiff  was,  in  18Y7,  the  yard-master  of 
the  defendant  at  Syracuse,  and  as  such,  it  was  his  duty  to 
superintend  and  aid  in  the  shifting  of  cars,  and  to  couple 
and  uncouple  cars.  The  shifting  engine  at  that  place,  on 
the  day  allied  in  the  complaint,  was  attached  to  twelve 
cars;  and,  after  drawing  them  a  short  distance  up  an 
'ascending  grade,  it  became  stalled,  and  then,  under  the 
direction  of  the  plaintiff,  the  enrine  was  backed  so  as  to 
enable  him  to  imcouple  some  of  me  cars.  For  that  purpose 
he  went  between  two  cars,  while  they  were  moving  slowly 
backward,  and  his  foot  caught  under  a  brake  beam,  and  he 
was  dragged  alon^  about  forty-five  feet,  when  a  car- wheel 
ran  over  one  of  his  legs,  and  crushed  it  so  as  to  make  its 
amputation  necessary.  This  action  was  brought  to  recover 
damages  for  the  injury  thus  caused,  and  the  claim  of  the 
plaintiff  is  that  the  injury  was  due  solely  to  neglect  charge- 
able to  the  defendant. 

The  plaintiff  does  not  complain  that  the.road-bed,  or  the 
cars,  or  any  of  the  appliances  which  he  was  required  to 
use,  were  insufficient  or  out  of  order.  His  sole  complaint  is 
that  the  engine  was  out  of  repair,  and  insufficient  for  the 
use  to  which  it  was  devoted,  and  against  it  he  makes  these 
complaints,  which  I  will  notice  specially  :  (1)  The  flues  of 
the  engine  were  foul,  and  somewhat  stopped  up.  The  only 
effect  of  this  was  that  steam  was  generated  less  rapidly,  and 
the  power  of  the  engine  was  tnus  diminished.  (2)  The 
main  valve  in  the  steMi-chest  leaked,  and  that  diminished 
the  power  of  the  engine  by  iust  so  much  as  the  steam 
escaped,  and  had  no  otner  effect.  (3)  But  the  more  serious 
defect  was  that  the  throttle-valve  leaked. 

One  effect  of  a  leakage  of  steam  through  the  throttle-valve 
is  that  the  steam  cannot  be  entirely  shut  off,  and  the  conse- 
quence is  that  an  engine  with  such  a  defect  may  move  from 
its  position,  when  placed  at  rest,  unless  blocked.  But  when 
the  throttle- valve  is  open,  and  the  engine  in  motion,  there 
can  be  no  leakage,  as  aU  the  steam  passes  through  the  open 
valve ;    and  hence  this  defect  does  not  interfere  with  the 

Ewer  of  the  engine.    There  is  no  other  effect  caused  by  the 
iking  of  the  steam  through  the  throttle-valve,  which  is 
N.  Y.  Eep.,  Vol.  m.       13 
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the  only  one,  so  far  as  I  can  perceive,  which  can  be  claimed 
to  have  any  bearing  here.  In  the  case  of  such  leaking,  it  is 
frequently  more  difficult  to  throw  over  the  lever,  and  thus 
reverse  the  engine.  The  claim  of  the  plaintiff  is  that  when 
his  foot  was  caught,  he  immediately  signalled  the  engineer 
.  to  stop,  and  that,  if  the  throttle- valve  iiad  been  in  order, 
the  engineer  could  have  more  readily  reversed  the  engine, 
and  thus  have  arrested  its  motion  before  his  leg  was 
crushed.  But  the  difficulty  with  this  claim  is  that  tne  un- 
disputed facts  stand  in  its  way.  There  is  no  proof  that  the 
engmeer  saw  or  heard  plaintiff's  signal  when  he  first  gave 
it.  The  only  person  who  was  upon  the  engine,  and  saw 
what  took  place  there,  was  called  as  a  witness  oy  the  plaint- 
iff ;  and  he  testified  that  when  the  engineer  heard  the  sig- 
nal given  by  the  plaintiff  he  at  once  tnrew  over  the  lever, 
and  reversed  the  engine,  and  that  he  did  this  quickly,  and* 
without  any  difficuffy,  and  thus  arrested  the  motion  of  the 
engine,  so  that  thereafter  it  passed  backward  only  about 
five  feet.  The  defect  in  the  throttle- valve,  therefore,  had 
no  relation  whatever  to  this  accident,  an^  the  plaintiff's  sole 
reliance  for  the  maintenance  of  his  action  must  be  upon  the 
defective  condition  of  the  flues,  and  of  the  main  steam- 
valve,  the  sole  consequence  of  which  was  the  diminished 
power  of  the  engine. 

These  defects  may  have  diminished  the  power  of  the 
engine  by  several  horse-power,  so  that  the  engine,  instead 
of  being,  for  instance,  eighty  horse-power,  was  only  seventy. 
It  matters  not  that  this  diminished  power  came  trotn  these 
defects,  nor  how  the  engine  came  to  be  of  only  seventy 
horse-power..  The  responsibility  for  the  defects  is  no  greater 
than  it  would  have  been  if  the  defendant  had  furnished  a 
new  engine  of  precisely  the  same  power.  The  plaintiff  was 
familiar  with  tlie  capacity  and  power  of  the  engine,  and  in 
no  way  entrapped  or  deceived  by  its  use.  Suppose,  then, 
the  deiendant  nad  furnished  a  new  engine  of  seventy  horse 

gower, — ^precisely  the  same  power  which  we  may  assume  this 
ad  at  the  time  of  the  acddent, — upon  what  principle  could 
it  be  said  that  it  would  be  liable  for  such  an  accident  ?  Can 
it  be  laid  down  as  a  principle  of  law  that  it  is  bound  to  fur- 
nish to  its  employees  engines  suitable  and  adequate  in 
power  to  every  emergency  Y 

Who  but  the  employer  shall  determine  how  powerful  an 
engine  shall  be  at  any  place  and  for  any  purpose  ?  Suppose 
at  this  place  the  defendant  had  furnished  an  engine  capable 
of  moving  but  three  cars  at  a  time  and  running  but  ten 
miles  an  hour,  and  theplaintiff  had  known  it,  could  he 
justly  complain  of  it  ?  Would  such  an  engine  in  any  legal 
or  proper  sense  be  dangerous  ?  If  an  employer  should  rar- 
nisn  to  an  employee  a  norse  which  from  natural  weakness 
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or  from  disease  should  not  have  strength  for  the  work  on 
hand,  and  the  employee  should  in  consequence  thereof  re- 
ceive some  injury,  could  he  hold  the  employer  responsible 
for  his  damages  ?  These  inquries  need  not  be  pursued.  The 
answer  to  thjm  is  obvious.  This  was  not  a  dangerous  en- 
gine, and  it  did  not  cause  the  injui-y.  That  was  caused  by 
the  brake  beam  accidentally  catcmng  plaintiff's  foot,  and 
the  engine  simply  failed  to  rescue  him  from  the  danger  in 
which  he  was  placed.  It  was  an  accident  which  the  defend- 
ant had  no  reason  to  anticipate,  and  hence  it  was  not  bound 
to  have  an  engine  there  adequate  to  avert  its  consequences. 
It  cannot  be  charged  with  neghgence  in  not  f  oreseemg  that 
such  an  accident  might  occur,  and  that  then  the  engine 
would  lack  power  to  stop  suddenly  enough  to  ward  off  in- 
jury*. A  more  powerful  engine  could  start  a  train  more 
suddenly,  and  for  the  same  reason  could  stop  one  more 
suddenly. 

It  would  impose  upon  every  railroad  company  very  em- 
barrassing, onerous  and  unjust  responsibihties,  if  in  the 
case  of  accidents  with  moving  trains  it  was  to  be  a  subject 
of  inquirjr  before  a  jury  whether  the  particular  accident 
might  not  have  been  avoided  with  an  engine  of  greater  or 
less  power. 

M  this  en^e  drawing  a  train  upon  a  railroad  had  in  con- 
sequence of  its  imperfect  condition  become  stalled  so  that 
the  passengers  and  freight  failed  to  reach  their  destination 
in  proper  time,  or  if  it  had  broken  down  and  thereby  in- 
jured some  one,  or  if  when  placed  at  rest  it  had  run  away 
in  consequence  of  the  leakage  through  the  throttle  valve, 
different  questions  would  have  been  presented  for  our 
consideration. 

But  without  violating  any  rules  that  have  been  laid  down 
for  the  protection  of  employees  we  are  constrained  to  hold 
in  this  case  that  this  was  not  as  to  the  plaintiff  a  dangerous 
engine,  that  it  was  reasonably  safe  and  proper,  and  that 
there  was  no  neghgence  on  the  part  of  the  defendant  in 
putting  it  to  the  service  in  which  it  was  employed,  and  that 
therefore,  upon  the  facts,  as  they  now  appear,  the  plaintiff 
has  no  cause  of  action  against  the  defendant ;  and  tnis  con- 
clusion finds  ample  support  in  the  cases  of  Burke  v.  Weth- 
erbeej  98  N.  Y.,  562;  Marsh  v.  Chickering,  101  id.,  396; 
Sweeney  v.  5.  &  Jones  Em.  Co.^  101  id.,  520. 

In  the  case  of  Marsh  v.  Chickering,  Judge  MnjiER,  fol- 
lowing prior  authorities,  said :  ^*  The  rule  is  tnat  the  master 
does  not  owe  to  his  servants  the  duty  to  furnish  the  best 
known  or  conceivable  apphances ;  he  is  simply  required  to 
furnish  such  as  are  reasonably  safe  and  suitable,  such  as  a 

{>rudent  man  would  furnish  if  his  own  life  were  exposed  to 
he  danger  that  would  result  from  unsuitable  or  unsafe  ap- 
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pliances."  Suppose  in  that  case  the  ladder  had  when  new, 
been  furnished  with  hooks  and  spikes,  and  they  had  by  use 
been  broken  off,  how  could  it  have  been  claimed  that  the 
hability  of  the  master  would  be  different  ?  Would  the  mas- 
ter have  been  bound  to  replace  hooks  and  spikes  whidi  had 
come  off,  while  he  owed  no  duty  to  his  servant  originaUv 
to  place  them  upon  the  ladder  ?  So  here,  was  the  &f end- 
ant  bound  to  restore  this  engine  by  repairs  to  the  power 
which  it  originally  possessed  while  it  owed  no  duty  to  pur- 
chase a  new  engine  of  greater  horse  power  than  this  wien 
possessed  ?  It  is  plain  that  the  answer  to  these  questions 
should  be  in  the  negative.  Jones  v.  Oranite  Mills,  126 
Mass.,  84 ;  Kelley  v.  JSilver  Spring  Co,,  12  R.  I.,  112 ;  Smith 
V.  Railway  Co.,  69  Mo.,  34;  Fort  Wayne,  etc.,  JiaU- 
road  Co.  v.  Oildersleeve,  33  Mich.,  133;  Western,  etc.,  JB. 
Co.,  V.  Bishop,  50  Ga.,  465;  Wonder  y.  Railroad  Co.,  32 
Md.,  411 ;  Philadelphia,  etc.,  R.  Co.  v.  Keenan,  103  Penn. 
St.,  124. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

Rapallo,  Miller  and  Finch,  JJ.,  concur.  Danforth, 
J.,  reads  for  affirmance;  Andrews,  J.,  concurs;  Rugeb, 
Ch.  J.,  takes  no  part. 

Equiiable  Co-operative  Foundry  Company.   Resp't,  v. 
Arnetta  C.  Hersee,  Executrix,  App'lt/ 

{Court  of  Ai)pealSf  Mkd  Octooei*  6, 1886.) 
t.  Elbction  OF  bembdies—Waivkii— Referee's  findings— Fbaud. 

The  mere  bringing  of  an  action  for  tiie  price  of  ^oods  sold  unless  it  was 
brought  with  knowledge  of  the  fraud,  is  not  a  binding  election  or  waiver, 
of  the  right  to  rescind  the  sale.  This  fact  is  essential  to  put  plaintiff  to 
its  election  of  remedies  and  it  should  appear  in  the  referee's  nndings  of 
fact  to  disclose  error  in  his  conclusion  that  the  bringing  of  the  action  was 
not  a  waiver  of  the  right  to  disaffirm  the  contract. 

2.  Practice — Court  of  appeals — When  evidence  considerbd. 

The  burden  of  showing  error  in  the  conclusion  of  a  referee  is  on  the 
appellant,  and  the  court  of  appeals  will  not  for  the  purpose  of  reversing  a 
a  Judgment  look  into  the  evidence  to  supply  a  fact  not  found.  If  a  finditig 
is  unsupported  by  any  evidence,  it  is  an  error  of  law,  l.ut  in  coxier  to  raise 
the  point  in  the  court  of  appeals  it  is  necessary  that  the  finding  should 
have  been  excepted  to. 

Appeal  from  a  judgment  of  supreme  court,  general 
term,  fourth  department,  affirming  a  judgment  entered  on 
the  report  of  a  referee. 

D.  H.  Humphrey,  for  resp't;  E.  A.  Scroggs,  for  app'lt. 

Eapallo,  J.  The  point  is  elaborately  and  ably  discussed 
in  the  opinion  of  Smtth,  P.  J.,  at  general  term,  that  the 
bringing  of  the  action  by  the  plaintiff  against  Fisher  & 
Whiting,  for  the  contract  price  of  the  goods  sold  to  them, 

iA£Sinning88Hun,  169. 
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was  not  an  election  to  affirm  the  contract,  which  was  final, 
and  precluded  the  plaintiff  from  subsequently  bringing  this 
action  in  disafiBrmance  of  the  contract,  because  the  first 
action  was  abandoned  and  discoutinued  before  trial  and 
judgment,  and  no  provisional  remedy  or  other  benefit  was 
obtained  by  the  plaintiff  therein,  nor  was  the  position  of 
the  parties  changed  thereby. 

We  do  not,  however,  deem  it  necessary  to  pass  definitely 
upon  that  point,  for  the  reason  that  there  appeara  in  the 
case  no  finding  or  request  to  find  that,  at  the  time  of  the 
bringing  of  the  action  on  the  contract,  the  plaintiff  had 
knowleag;e  of  the  fraud  which  entitled  it  to  rescind  the 
sale.  This  fact  was  essential  to  put  the  plaintiff  to  its  elec- 
tion of  remedies,  and  it  should  appear  in  the  finding  of 
fact,  to  disclose  error  in  the  conclusion  that  the  bringing  of 
the  action  was  not  a  waiver  of  the  right  to  disaffirm  thlB 
contract. 

The  burden  of  showing  error  in  the  conclusion  of  the 
referee  is  on  the  appellant,  and  nothing  is  better  settled 
than  that  this  court  will  not,  for  the  purpose  of  reversing  a 

Judgment,  look  into  the  evidence  to  supply  a  fact  not  found, 
t  is  only  for  the  purpose  of  affirmmg  a  judgment  that 
the  court  wiU  look  at  the  evidence  to  supply  a  fact  not  sat- 
isfied in  the  findings.  The  mere  bringing  of  the  action  for 
the  price  of  the  goods,  unless  it  was  brought  with  knowl- 
edge of  the  fraud,  was  not  a  binding  election,  or  a  waiver 
of  the  right  to  rescind,  and  no  error  in  the  conclusion  of 
the  referee  is  disclosed  by  the  record. 

The  point  made  in  the  dissenting  opinion  of  Barker,  J., 
at  general  term,  that  the  finding  of  the  referee,  that  before 
the  commencement  of  this  action  the  plaintiff  demanded 
of  the  defendant  possession  of  the  goods,  and  the  defend- 
ant refused  to  surrender  them,  is  unsupported  by  the 
evidence,  is  not  available  to  the  appellant  on  this  appeal. 
If  the  finding  was  unsupported  by  any  evidence,  it  was  an 
error  of  law  reviewable  in  this  court,  but  in  order  to  raise 
the  point  here,  it  was  necessary  that  the  finding  should 
have  been  excepted  to,  and  the  case  contains  no  such 
exception. 

The  other  points  are  fully  discussed,  and,  I  think,  prop- 
erly disposed  of  in  the  prevailing  opinion  at  general  term. 
The  judgment  should  be  affirmed. 
All  concur. 


Digitized  by 


Google 


102  New  York  State  Reporter.  [Ct.App. 


Henry  A.  Gadsden,  Resp't,  v.  Edward  H.  Woodward, 
impleaded  with  others,  App'lts.' 

Douglas  Dixon,  Resp't,  v.  The  Same,  App'lts. 

{CovH  of  Appeals,  FOed  October  6,  1886,) 
C0RPOIULT10N&— Action  to  recoyeb  corporatb  debt  as  a  penalty  fob 

FAILURE  TO  FILE  ANNUAL  REPORT — PLEADING — DEFENDANT  NEED  NOT 
SERVE  A  VERIFIED  ANSWER  TO  A  VERIFIED  COMPLAINT — CODE  OF  CiVIL 

Procedure,  §g  523-887 — Defendant  privileged  as  a  witness  under 
§  887. 

In  an  action  against  a  trustee  to  charge  him  with  a  debt  of  a  corporation 
by  reason  of  a  failure  to  file  an  annual  report,  the  defendant  is  not  obliged 
to  serve  a  verified  answer  to  a  verified  complaint.  In  such  an  action  the 
defendant  would  not  be  obliged  to  testify  if  called  as  a  witness.  He  is 
privileged  under  section  887  of  the  Code. 

Appeal  from  order  of  the  general  term  affirming  an 
order  of  the  special  term  denying  defendant's  motion  to 
compel  the  plaintiff  to  receive  defendant's  unverified 
answer. 

The  plaintiff  served  a  verified  complaint  and  the  defend- 
ant Woodward  served  an  unverified  answer  upon  the 
ground  that  the  action  being  brought  to  recover  a  penalty, 
under  sections  837  and  523  of  the  Code  of  Civil  Procedure, 
he  was  entitled  to  serve  an  imveiified  answer. 

The  plaintiff  served  notice  that  he  elected  to  treat  the 
unverified  answer  as  a  nuUity,  and  thereupon  the  defend- 
ant moved  at  special  term  to  compel  him  to  receive  the 
answers. 

The  motion  was  denied  and  the  defendant  declared  in 
default.  Upon  an  appeal  to  the  general  term  the  order  of 
the  special  term  was  affirmed.  How.  Pr.  (N.  S.),  Vol.  3, 
page  110. 

The  defendant,  Woodward,  then  appealed  to  the  court  of 
appeals,  and  that  court  reversed  the  general  and  special 
terms. 

James  B.  Dill  (Dill,  Chandler  &  Seymour),  for  app'lt. 

First  The  defendant  was  entitled  to  serve  an  unverified 
answer  because  im'der  section  523  of  the  Code,  the  verifica- 
tion may  be  omitted  ^^  where  a  party  pleading  would  be 
privileged  from  testifying  as  a  witness  concerning  an 
allegation  or  denial  contained  in  the  pleadings."  In  an 
action  such  as  this,  the  defendant  is  privileged  from  testi- 
fying as  a  witness  concerning  the  allegation  of  the  com- 
plaint, because,  under  section  837  of  the  Code,  a  party  is 
excused  from  giving  an  answer  which  will  tend  "  to  expose 
him  to  a  penalty  or  a  forfeiture."  Hughan  v.  Woodward^ 
2  How.  Pr.  (N.  S.),  127. 

»Affinning5t/^Aan  V.  Woodward  (Gen.  Term,  City  Court,  3  How.  Pr.  {N. 
S.],  127;  reversing  Gadsden  v.  Woodward,  38  Hun,  548. 
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Second,  The  court  of  appeals  has  declared  this  action  to 
be  an  action  for  a  penalty  or  forfeiture,  with  relation  to  the 
following  sections  of  the  Code:  (1).  Section  383,  Merchants^ 
Bank  v.  Bliss  (35  N.  Y.,  412);  Stokes  v.  Stickney  (96 
id.,  326).  (2).  Section  983,  Veeder  v.  Baker  (83  id., 
156).  (3).  Section  189,  Vernon  v.  Palmer  (48  Super.  Ct.  R., 
231).  (4).  Section  456  of  the  CoAe,' Halstead  v.  Dodge  (51 
id.,  169).     Affirmed  by  the  court  of  appeals. 

Third.  The  opinion  of  the  general  term  is  in  error  when 
it  assumes  that  the  statute  or  1848  ^'extends  the  liability 
of  a  corporation  to  the  trustee,  and  impose  upon  him  the 
obUgation  .to  pay  the  indebtedness." 

The  court  of  appeals  has  squarely  rejected  this  doctrine. 
Wiles  V.  Suydam,  64  N.  Y.,  173. 

WUmot  &  Oage,  opposed. 

Rapallo,  J. — The  Code  of  Civil  Procedure  provides  that 
the  verification  of  an  answer  may  be  omitted  (where  not 
otherwise  expressly  prescribed)  where  the  party  pleading 
would  be  pri^eged  from  testifying  as  a  witness  concerning 
an  allegation  or  denial  contained  m  the  pleading.  Section 
523. 

Section  837  declares  that  a  witness  shall  not  be  required 
to  give  an  answer  which  will  tend  to  expose  him  to  a 
penalty  or  forfeiture. 

This  action  is  brouj^ht  against  the  defendant  to  recover  a 
debt  due  by  a  manumcturmg  corporation  of  which  he  was 
a  trustee,  and  he  is  sought  to  be  made  hable  therefor  on 
the  ground  that  he  failed  to  make  the  annual  report  re- 
quired by  the  general  manufacturing  law.  The  action  is 
not  to  recover  a  debt  which  he  owes,  but  to  impose  upon 
him  as  a  penalty  for  his  default  the  payment  of  the  debt  of 
the  corporation. 

We  have  repeatedly  held  that  such  an  action  is  an  action 
for  a  penalty  or  forfeiture.  Any  admission  which  he 
might  make  in  his  answer  in  support  of  the  plaintiff's 
allegations  would,  therefore,  necessarily  tend  to  expose  him 
to  a-  penal^.  Merchants^  Bank  v.  Bliss,  35  N.  Y.,  412; 
Veeder  v.  Baker,  83  id.,  156;  Stokes  v.  Stickney,  96  id., 
325. 

The  Uabihty  sought  to  be  enforced  against  the  defendant 
does  not  arise  out  of  any  contract  obhgation,  but  is  imposed 
by  the  statute  as  a  penalty  for  disobedience  of  its  require- 
ments. The  distmction  between  the  nature  of  this 
liabiUty  and  that  of  stockholders  under  the  same  statute  is 
clearly  pointed  out  in  Wiles  v.  Suydam  (64  N.  Y.,  173),  and 
Veeder  v.  Baker  (83  id.,  156-160). 

The  action  is  not  founded  on  any  debt  owing  bv  the 
defendant.     The  debts  owing  by  the  company  are  made  the 
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measure  of  the  penalty.    The  orders  should  be  reversed 
and  the  motions  granted^  with  costs,  in  the  court  below, 
and  one  bill  of  costs  in  this  court. 
All  concur,  except  Miller,  J.,  absent. 

People  of  the  State  of  New  York,  Eespt  v.  Oscar  F. 
Beckwith,  Applt.* 

(Ckmrt  of  Appeals,  FOed  October  £6, 1886.) 

1.  Murder— Pkemeditation. 

Where  a  prisoner  indicted  for  murder  testified  to  having,  in  a  conflict^ 
stabbed  the  deceased,  and  then  having  choked  him  until  he  was  ''about 
past  recall/'  and  said,  ''I  let  him  go;  I  was  afraid  I  had  killed  him/'  but 
nevertheless,  with  no  danger  remaining,  his  own  personal  safety  secured, 
went  after  and  obtained  his  axe  and  kflled  his  victim,  who  lay  paralyzed 
and  unresisting.  Hdd,  that  this,  and  his  answer  that  "  I  thought  I  had  a 
right "  to  kill  him,  after  further  violence  was  unnecessary  for  self-defense, 
snowed  premeditation  and  deliberation  sufficient  to  sustain  a  verdict  of 
murder  in  the  first  degree. 

2.  Same— Rule  as  to  what  constitutes  premeditation. 

The  time  for  deliberation  and  premeditation  need  not  be  long,  and  may 
be  short.  If  it  furnishes  room  and  opportunity  for  Reflection,  and  the 
facts  show  that  such  reflection  existed  and  the  mhid  was  busy  with  its- 
design,  and  n>ade  the  choice  with  full  chance  to  choose  otherwise,  the  con- 
dition of  the  statute  is  fulfilled. 

a.  Criminal  law— Jurors— Discharge  op  accepted  jurors— Appeaii — 
Code  Crim.  Pro.,  §  371. 

It  is  within  the  discretion  of  the  trial  judge  under  Code  Crim.  Pro.,  ^ 
871,  to  grant  the  request  to  discharge  a  Juror  after  he  has  been  accepted 
and  sworn.  The  appellate  court  is  not  at  liberty  to  review  this  discretion 
in  the  absence  of  its  abuse. 

Appeal  from  a  court  of  oyer  and  terminer,  held  in  and 
for  Columbia  county,  from  a  verdict  of  guilty,  on  an  indict- 
ment for  murder  in  the  first  degree. 

A.  B.  Oardtnterj  for  the  people;  L,  F.  Longleyy  for 
appl't. 

Finch,  J. — That  the  prisoner  killed  the  deceased  by  the 
blow  of  an  axe  he  himself  has  testified.  While  the  jury 
were  not  bound  to  beheve  his  account  of  the  struggle,  and 
its  origin,  and  might  well  have  doubted  it,  as  in  many  re- 
spects improbable  ^nd  unreasonable,  yet,  if  they  gave  it 
credence,  it  furnished,  in  connection  with  the  other  evi- 
dence, sufficient  ground  for  the  verdict  which  they  ren- 
dered. 

The  argument  before  us  was  largely  devoted  to  the  point, 
that  the  final  blow  was  delivered  at  the  close  of  a  furious 
struggle,  and  before  sufficient  time  had  elapsed  for  the  pris- 
oner's passions,  engendered  by  the  conffict,  to  subside  and 
cool;  and  so  the  crime  was  manslaughter  only.  But  that 
^rade  of  homicide  is  marked  by  the  important  characteris- 
tic that  there  is  no  design  to  km.    If  such  purpose  is  pres- 

^Affirming  40  Hun,  688,  mem. 
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ent,  the  offense  is  murder  in  one  of  its  decrees.  The 
evidence  very  clearly  shows  the  existence  of  that  design. 
Granting  all  that  the  prisoner  says  of  the  struggle,  yet  it  is 
apparent  that  while  the  blow  of  the  knife  mignt  have  been 
given  in  the  heat  of  the  aflfray,  and  without  a  j)urpo8e  to  kill, 
the  blow  of  the  axe  admits  of  no  such  explanation.  That  was 
struck  when  the  struggle  had  ended,  and  the  victim  lay 
paralyzed  and  unresisting.  The  knife  had  penetrated  the 
lung  and  weakened  him  perceptibly,  and  the  prisoner  had 
choked  him  until  to  use  his  own  expression,  he  was  **  about 
past  recall; "  and  then,  with  no  danger  remaining,  his  own 
personal  safety  assured,  and  abundant  opportunity  to  escape 
rrom  the  cabin  vdthout  injury,  or  hand  the  assailant  over 
to  justice,  he  nevertheless  "let  go"  of  his  antagonist,  ren- 
dered helpless  and  harmless,  went  after  and  obtained  his 
axe,  and  with  it  ended  the  life  not  yet  destroyed  by  the  blow 
of  the  knife  and  the  choking  which  followed.  The  weapon 
was  selected  and  the  blow  was  struck  with  a  palpable  design 
to  effect  death.  No  other  inference  is  reasonable.  If  we 
assume — what  the  evidence  does  not  show,  and  the  pris- 
oner does  not  say  or  pretend — ^that  the  axe  was  near  at  hand, 
and  easily  and  swiftly  grasped,  and  the  knife  had  been 
dropped  in  the  struggle,  which  also  is  wholly  unproved,  it 
is  still  true  that  the  conflict  was  at  an  end;  and  the  prisoner 
himself  says:  "I  let  him  go;  I  was  afraid  I  had  killed 
him."  That  was  a  natural  fear,  and  the  presence  of  such 
an  emotion — ^the  shock  of  discovering  that  he  had  endan- 
gered the  life  of  his  adversary — is  qmte  inconsistent  v^th 
the  continuance  of  frenzy  and  rage.  The  passion  of  the 
fight  was  probably  replaced  by  the  fear  of  conseqences  nat- 
urally bom  of  the  condition  of  the  deceased.  Scarcely 
anytning  would  cool  the  prisoner's  anger  more  swiftly  than 
the  sight  of  the  dying  man  on  the  floor,  and  the  conscious- 
ness of  having,  perhaps,  killed  him;  for  one  strong  emotion 
drives  out  another.  That  fear  of  consequences,  he  tells  us, 
canie  into  his  mind,  and  following  it  seems  to  have  arisen 
an  evident  purpose  to  evade  those  consequences  by  making 
sure  of  the  death  of  his  enemy,  and  proceeding  to  mutilate 
and  destroy  the  bodjr  with  a  view  to  escape  detection. 
And  so  the  axe  was  wielded  with  a  settled  design  to  IdU. 

There  was  some  degree,  also,  of  premeditation  and  deliber- 
ation. The  process  of  reasoning  which  the  prisoner's  own 
words  suggest  shows  that  he  deliberated.  He  reflected 
enough  to  oe  conscious  that  his  victim  was  in  danger  of 
death;  enough  to  feel  an  emotion  of  fear  for  the  conse- 
quences to  himseK;  enough  to  decide  that  it  was  safer  to 
finally  kill  him  than  run  the  risk  of  his  recovery,  or  his 
death,  lingering  and  discovered;  enough  to  select  and  choose 
N.Y.  Rep.,  Vol.  m.        U 
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the  axe  as  the  surest  weapon,  instead  of  the  knife,  which 
he  had  ab-eady  used;  and  then  having  inflicted  death,  to 
proceed  coolly  to  the  logical  end  of  his  deliberation  by  burn- 
mg  so  much  of  the  body  as  couldf  be  identified,  by  taking 
from  the  pockets  of  the  dead  man  whatever  would  reveal 
his  name,  by  a  thoughtful  preparation  for  flight,  by  escape 
into  Canada,  and  concealment  under  a  false  name.  When 
he  w£ts  asked  why,  when  further  violence  was  unnecessary 
for  his  own  defense,  he  persisted  in  the  work  of  killing  his 
antagonist,  he  answered,  first,  that  he  did  not  know  what 
he  was  about,  but  finally  said:  ^*I  thought  I  had  a  right/' 
Ordinarily,  we  are  compelled  to  infer  the  intent  from  the 
nature  and  surroundings  of  the  act,  and  these  alone,  in  this 
case,  would  furnish  a  sufficient  answer;  but  the  prisoner 
himself  reveals  two  of  the  thoughts  that  arose  in  his  mind, 
and  with  their  aid,  we  can  qmte  accurately  ascertain  the 
rest.  As  he  looked  upon  the  resiflt  of  his  action,  there 
came  a  consciousness  of  what  he  had  done,  and  with  that 
consciousness  a  shock  that  would  sober  almost  any  rage. 
Then  arose  the  f^  that  the  victim  might  linger  and  me, 
and  he  himself  be  detected  and  punished,  How  to  avoid 
Uiat  result  was  the  natural  se(g[uence  of  his  thoughts, 
and  then  came  the  other  reflection  of  which  he  tells  us — 
brutal  and  ignorant  it  may  be,  but  with  whidi  he  braced  his 
nerves  and  hardened  his  courage  for  the  final  act — that  he 
"  had  a  right "  to  kill  the  man  who  was  not  yet  dead,  and 
so  avoid  detection  and  punishment.  Then  followed  the 
choice  of  a  weapon.  The  knife  which  he  had  just  used 
would  naturally  come  first  to  his  mind,  but  he  either  sees 
or  remembers  his  axe,  and  chooses  that  as  the  more  ^ective 
weapon  of  the  two,  and  possibly  also  because  he  had  then 
in  mind  a  mutilation  of  the  hodj  which  would  prevent 
identification.  In  all  this  there  is  very  much  more  than 
impulse  or  an  unreflecting  blow.  There  is  thought,  choice 
ana  plan. 

The  rule  as  to  deUberation  and  premeditation  has  been 
stated  so  often  as  to  have  become  familiar.  The  time  need 
not  be  long,  and  may  be  short.  If  it  furnishes  room  and 
opportunity  for  reflection,  and  the  facts  show  that  such  re- 
flection  existed,  and  the  mind  was  busy  with  its  design, 
and  made  the  choice  with  full  chance  to  choose  otherwise, 
the  condition  of  the  statute  is  fulfilled.  The  jury  were 
justified  in  their  conclusion  that  there  was  a  deUberate  and 
premeditated  design  to  kiU,  even  though  they  credited  the 

Erisoner's  accoimt  of  the  affray.  But  they  may  have  dis- 
eUeved  it  entirely.  "Why  should  Vandercook,  on  finding 
the  cabin  door  barred,  proceed  to  force  an  entrance  ?  WhsS 
foimdation  was  there  for  an  accusation  of  poisoning! 
When  Beckwith  made  that  accusation,  Vandercook  is  rep- 
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resented  as  having  admitted  it,  and  as  coolly  expressing  his 
regret  that  it  failed  of  its  purpose  because  feeckwith  threw 
it  off  of  his  stomach.  If  there  was  any  quarrel  between 
these  men,  it  was  about  the  mine;  that  was  their  sole  cause 
of  hostility,  and  yet  neither  mentions  it  at  all,  or  broaches 
the  subje«ct  by  a  word.  On  the  contrary,  Beckwith  calls 
Vandercook  by  an  opprobrioiis  epithet,  as  far  away  as  pos- 
sible from  the  subject  of  difference,  and  thereupon  the 
latter,  who  had  borne  without  emotion  the  charge  of  at- 
tempted murder,  flames  into  a  rage  at  being  called  a 
**  whore-master,"  and  resorts  to  violence.  In  relating  what 
occuired,  as  a  witness,  the  prisoner  at  first,  on  his  direct 
examination,  conceals  the  fact  of  a  blow  with  the  axe, 
given  after  tne  close  of  the  struggle,  and  confesses  it  only 
when  pressed  by  the  cross-exammation.  After  that  blow 
he  admits  that  he  cut  Vandercook's  throat,  and  pulled  out 
his  tongue.  The  atrocity  of  the  act  is  here  said  to  indicate 
frenzy,  but  the  prisoner  ^ves  a  different  and  very  strange 
explajiation:  saym^  that  it  was  the  ^^same  as  the  Masons 
do;  that  is  the  penmty  they  have  to  inflict  on  one  another." 
The  answers  that  he  made  often  had  about  them  a  tone  of 
brutaUty  —  of  cold  unconcern — and  the  jury  may  very 
well  have  disbeUeved  his  story  of  an  affray,  and  reached 
their  conclusion  with  Uttle  trust  in  the  prisoner's  expkuia- 
tion.  In  that  view  of  the  case,  they  had  before  them  the 
quarrel  about  the  ownership  of  the  mine,  which  had  de- 
veloped in  the  prisoner  a  considerable  degree  of  hostilily ; 
his  repeated  threats  to  put  his  enemy  out  of  the  wa^^  and 
his  tempting  another  to  murder,  with  a  su^estion  of 
money  to  be  gained  from  the  man  he  hated;  trS  opportu- 
nity offered  by  Vandercook's  presence  in  the  soUtary  cabin 
hiaden  in  the  ravine,  and  Uttle  exposed  to  observation;  the 
thrust  of  the  knife,  indicating  a  blow  struck  from  behind; 
the  chopping  of  the  body  into  fragments,  and  burning 
whatever  could  be  identified;  the  fateehold  told  to  explain 
Vandercook's  absence,  and  the  final  departure  and  flight. 
These  facts,  taken  together,  tend  to  the  conclusion  which 
the  jury  reached. 

The  ^rade  of  the  crime  was  a  question  of  fact  for  their 
determination,  acting  under  proper  instructions  as  to  the 
law.  There  is  no  complaint  of  those  instructions,  and  the 
verdict,  rendered  on  the  question  of  fact,  it  would  be  our 
duty  to  respect,  even  if  it  bred  in  us  a  doubt,  which  we  do 
not  feel. 

The  request  to  discharge  the  juror.  New,  after  he  had 
been  accepted  and  sworn,  was,  bv  the  statute,  within  the 
discretion  of  the  trial  jiid^e.  Code  Crim.  Proc.,  §  371. 
That  discretion  was  not  at  aU  abused,  and,  if  we  were  at  lib- 
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erty  to  review  it,  we  should  feel  that  it  was  not  unwisely  or 
improperly  exercised. 

JJiscovering  no  error  in  the  record,  our  duty  is  to  afl&rm 
the  conviction.     The  judgment  must  be  affinn^. 

All  concur.  

Margaret  J.  Wilmerding  v.  John  McKesson.' 

{Court  of  Appeals,  Filed  October  12,  1886.) 

1.  EXBCUTOBS  AND  ADMINISTRATORS— DXJTY  OF  EXBCUTOR  TO  XHYEBT  HONBT. 

It  is  the  duty  of  an  executor  to  see  that  sums  paid  in  belonging  to  the  es- 
tate are  invested  safely,  and  draw  interest. 

2.  Liabilities  OF  CO-EXECUTORS. 

Where  funds  of  the  estate  are  safely  invested,  and  a  loss  is  thereafter  oc- 
casioned by  the  wrongful  and  fraudulent  acts  of  an  executor,  without  the 
knowledge  of  his  co-executor,  and  with  nothing  to  excite  his  suspicion  that 
the  oUier  would  be  guilty  of  mis-^propriating  and  wasting  the  funds  of 
the  estate,  the  co-executor  is  not  responsible  for  the  acts  of  his  associate. 
He  is  not  a  guarantor  for  the  safety  of  the  securities  committed  to  his 
charge. 

Appeal  from  judgment  of  the  general  term  of  the  su- 
preme court,  in  the  first  department. 

Stephen  P.  Nash^  for  app'lt;  Wm.  Allen  Buttery  for 
resp't. 

Moler,  J. — This  action  was  instituted  hy  ,the  plaintiff 
against  the  defendants  for  the  purpose  of  maki^  them  ha- 
ble  as  executors  and  trustees  of  the  estate  of  William  E. 
Wilmerding,  deceased,  who  was  the  father  of  the  plmntiff, 
and  as  guardians  of  his  minor  children,  upon  rendering  an 
account  of  their  proceedings,  for  an  allied  loss  incurred  to 
the  plaintiff's  interest  in  said  estate.  Two  other  persons 
were  named  as  executors  and  trustees  in  the  will  in  addi- 
tion to  the  defendants,  one  of  whom  is  dead,  and  the  other 
has  taken  no  part  in  the  administration  of  the  estate. 

At  the  time  of  the  testator's  death  he  was  the  senior 
member  of  the  auction  house  of  Wilmerding  &  Mount,  an 
old-estabUshed  firm  of  high  credit  and  repute,  and  a  con- 
siderable portion  of  his  estate  was  the  interest  which  he 
had  in  this  firm;  which  interest  was  valued,  upon  the  in- 
ventory of  the  executors,  at  $140,909.14.  Tne  survivors  of 
the  firm,  after  the  t^tator's  death;  consisting  of  his  three 
sons  and  WiUiam  S.  Mount,  continued  the  business  imder 
the  same  firm  name.  The  new  firm  failed  in  1874,  and 
there  was  a  loss  to  the  estate  by  reason  thereof  of  about 
$150,000,  which  was  entirely  attributable  to  the  fact  that 
the  trust  moneys  were  allowed  to  be  intermingled  with  the 
moneys  of  the  firm  and  used  in  the  business,  and  thus  ex- 
posed to  its  hazards;  and  also  to  the  fact  that  the  securities 
of  the  estate  were  left  imder  the  individual  control  of  the 

>  Reversing  S2  Hun,  248,  mem. 
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defendant  G^eo^ge  G.  Wilmerdin^,  one  of  the  executors 
and  trustees,  who  was  a  half-brother  of  the  plaintiff,  and 
were  appropriated  by  him  for  the  benefit  of  the  firm  of 
Wilmeroing  &  Mount,  of  which  he  was  a  member. 

The  plaintiff,  at  the  time  of  the  death  of  the  testator, 
was  12  years  old.  The  complaint  alleges  that  the  interest 
of  the  plaintiff  in  her  fathers  estate  was — First y  one  equal 
imdivided  third  part  of  the  separate  estate  of  plaintiff's  de- 
ceased mother  in  her  father's  possesion;  second^  a  legacy 
under  her  father's  will  of  $10,000,  to  be  invested  by 
the  trustees  in  the  same  manner  as  her  share  of  the  residu- 
ary estate;  third,  a  life-interest  in  the  income  of  one-thir- 
teenth part  of  the  residuary  estate  of  her  father,  which,  to- 
other with  the  legacy  of  $10,000  aforesaid,  was  to  be  kept 
mvested  by  the  trustees  for  her  benefit,  and  the  income 
paid  to  her  for  life. 

Plaintiff's  right  to  maintain  this  action  is  based  upon  the 
ground  that  her  interest  was  not  kept  separately  invested, 
so  as  to  be  distinguishable,  and  that  the  f  imds  of  the  estate 
were  permitted  to  be  used  by  the  firm  of  Wilmerding  & 
Mount.  The  proof  upon  the  trial  estabUshed,  and  the  judge 
found,  that  during  the  entire  administration  of  the  estate, 
until  the  failure  of  Wilmerding  &  Mount,  the  executor 
Gteorge  Gt.  Wilmerding  had  the  custody  and  control  of  the 
securities  belonging  to  the  estate;  that  he  had  two  tin 
boxes,  in  one  of  which  he  kept  the  bonds,  mortgages, 
stocks,  and  other  securities,  and  in  the  other  the  accoimt- 
bopks  and  vouchers  for  payments;  which  boxes  were  kept 
in'the  safe  of  the  firm,  and  the  defendant  McKesson  had 
no  access  to  the  boxes,  or  the  safe  in  which  they  were  kept; 
that  he  never  saw  them^  except  when  they  wore  occasion- 
ally produced  by  the  deiendant  Wilmerding  at  the  office  of 
the  accountant;  that  he  never  examined  them,  having  full 
fctith  and  confidence  in  the  integrity  and  fidehty  of  his  co- 
executor  Wilmerding. 

Moneys  which  were  reahzed  from  the  estate  in  the  course 
of  administration  were  p)aid  to  the  firm  of  Wilmerding  & 
Mount  under  the  authority  of  the  executor  Greorge  G.  Wil- 
merding, and  the  evidence  shows  that  these  -  moneys  were 
used  from  time  to  time,  while  they  remained  iu  the  posses- 
sion of  the  firm,  in  the  transaction  of  its  business,  and 
that  the  firm  paid  interest  on  said  moneys,  which  was  cred- 
ited, from  time  to  time,  on  the  account  books  of  the  estate. 
This  continued  down  to  and  including  the  time  of  the  fail- 
ure of  the  firm. 

The  loss  to  the  estate  clearly  arose  from  the  unlawful  act 
of  (George  in  intermingling  its  funds  with  those  of  the  busi- 
ness in  which  he  was  encs^ed,  and  no  question  is  raised  as 
to  his  liability.    The  trial  court  also  found  that  the  def end- 
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ant  McKesson  had  knowledge  at  the  time  he  filed  his  ac- 
counts as  executor,  and  afterwards,  down  to  the  time  of 
the  failure  of  the  firm  of  Wilmerding  &  Mount,  that  the 
moneys  of  the  estate  were,  from  time  to  time,  received  hy 
said  firm  as  depositaries  or  bankers;  that  cash  balances  ac- 
cumulated in  their  hands,  and  were  left  with  them,  on 
which  they  allowed  interest;  that  he  cquld  at  aU  times,  by 
inspecting  the  books  kept  by  the  accountant  of  the  estate,, 
have  ascertained  the  particulars  in  respoijt  to  such  balances, 
and  that  he  was  neghgent  in  not  keepmg  himself  informea 
of  the  contents  of  said  books,  and  in  allowing  said  balances 
so  to  remain  with  said  firm;  that  he  was  also  guilty  of  neg- 
hgence,  as  executor  and  guardian,  in  aUowing  the  moneys 
of  the  estate  to  accumulate  in  the  hands  of  h£  co-executor 
and  co-guardian  Greorge  G.  Wilmerding  after  the  first  of 
January,  1870,  as  securities  were  paid  off  in  the  discharge 
of  which  he  took  part.  The  court  further  foimd  that  after 
the  failiu*e  of  Wilmerding  &  Mount  the  total  loss  to  the  es- 
tate of  the  testator,  as  shown  by  the  indebtedness  of  said 
firm  to  the  guardians,  and  to  the  executor's  accounts,  and 
to  the  special  funds,  was,  by  the  direction  of  the  defendant 
McKesson,  ascertained  and  apportioned  ratably  upon  the 
interests  of  the  several  beneficiaries,  which  were  still  in  the 
hands  of  the  defendants  as  executors  and  guardians;  and 
the  amount  so  charged  against  the  plaintiff  was,  in  respect 
to  the  property  she  is  entitled  to  absolutely,  $16,177.25,  and 
in  respect  to  the  property  in  which  she  has  an  interest  for 
Ufe,  $22,686.80,  as  of  the  thirty-first  day  of  December,  1874. 
It  was  also  found  that  the  account  between  the  guardians 
and  trustees  and  the  plaintiff,  brought  down  to  October  15^ 
1880,  stood  as  follows:  Amount  of  principal  of  Ufe-estate 
on  hand,  December  31,  1879.  $14,289.19;  amoimt  of  loss  ad- 
mitted on  said  Ufe-estate,  $22,686.20, — making  a  total  of 
$36,975.39;  also  that  the  amount  on  hand  of  the  ac- 
count current  was,  on  January  1,  1880,  $6,303.56: 
amount  of  loss  admitted  under  term  ^*  contingent,*^ 
$16,177.25;  interest  on  $38,863.45,  on  aggregate  of  losses 
from  January  1,  1875,  to  January  1,  1880,  $12,653.94j 
payments  ^ce  January  1,  1880,  deducted,  $964.64; 
mterest  from  January  1,  1880,  to  October  15,  1880,  on  $71,- 
145.50,  $2,816.67,— making  a  total  of  $36,986.78  ;  and  judg- 
ment  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$36,986.78,  with  interest  thereon  from  October  15, 1880,  due 
to  her  absolutely,  and  for  the  sum  of  $36,975.39,  with  inter- 
est  thereon  from  October  15,  1880,  due  from  defendants  in 
respect  to  the  hf  e-estate ;  and  that  the  last  mentioned  sum 
be  paid  over  to  a  tinistee  to  be  appointed  in  the  place  of  the 
defendants. 
This  judgment  was  modified  by  the  general  term  by  re- 
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ducing  the  first  named  sum  of  $36,986.78  to  $11,300.26,  and 
the  last  named  amoimt  of  $36,975.39  to  $17,033.34.  The 
decision  of  the  general  term  exempted  the  defendant 
McKesson  from  aU  the  loss  of  $16,177.25,  except  $1,915.82, 
with  which  it  charged  him,  and  from  aU  the  loss  of  $22,- 
686.20  except  $2,744.65,  with  which  it  charged  him.  The 
sum  of  $17,315.12  was  the  amount  due  the  estate  from 
Wilmerding  &  Mount,  December  31,  1871,  as  appears  from 
the  findings ;  which  also  show  that  there  was  due  December 
31,  18727from  the  firm  to  the  estate,  $102,176.95,  and  on 
December  31',  1873,  $111,992.01. 

The  opinion  of  the  general  term  holds  that  the  evidence 
justifies  the  finding  that  the  defendant  McKesson  was 
liable  for  the  balance  due  the  estate  at  the  close  of  the  year 
1871,  but  that  he  was  not  chargeable  with  the  increase  of 
the  balances  due  the  estate  as  shows  in  1872  and  1873 ; 
which  was  owing  to  the  receipt  by  the  firm  of  the  proceeds 
of  investments  paid  off,  which  at  once  went  into  their  busi- 
ness, as  well  as  to  the  misappropriation  made  bv  George 
during  that  period.  The  deposits  with  the  firm  of  moneys 
received,  included  moneys  realized  in  the  due  course  of  ad- 
ministration of  the  estate. 

While  the  use  and  conversion  of  the  seciuities  was  a  dis- 
honest and  imlawful  misappropriation  of  the  funds,  which 
constituted  a  devastavit  upon  the  estate  committed  by  the 
defendant  Wilmerding,  the  liabihty  of  the  defendant 
McKesson  for  the  loss  mcurred  by  the  estate  rests  upon  the 
ground  that  he  failed  to  perform  his  duty,  as  an  executor 
and  guardian,  in  not  taking  charge  of  and  protecting  the 
interests  intrusted  to  his  keeping,  and  that  the  loss  was 
occasioned  by  reason  of  his  neghgence  and  want  of  care. 
The  trial  court  found  that  he  was  chargeable  with  negU- 
gence  in  allowing  the  money  to  accumulate  after  January 
1,  1870,  as  securities  were  paid  off,  in  the  disch^.rge  of 
which  he  took  part.  The  evidence  shows  that  there  was  no 
bank-account  kept  by  the  executors  jointly  which  would 
require  the  signatures  of  both  executors  to  draw  upon  it, 
but  only  a  bank-account  in  the  name  of  George  G.  Wil- 
merding, as  executor,  and  this  was  discontinued,  in  1864,  as 
inconvenient.  If  this  precaution  had  been  observed,  no 
money  could  have  been  drawn  belonging  to  the  estate  with- 
out McKesson's  direct  authority.  He  had  knowledge,  or 
means  of  knowing,  that  the  moneys^ which  were  paid  in  to 
George,  and  were  awaiting  investment,  were  used  in  the 
business  of  the  firm  of  Wilmerding  &  Mount.  When  he 
rendered  his  account  as  executor,  the  account  showed  that 
the  firm  were  allowing  the  estate  interest  on  moneys  in 
their  hands,  paying  about  $3,000  a  year,  which  indicated 
that  large  sums  were  there  belonging  to  the  estate.    After 
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December  81,  1868,  it  appears  that  no  new  investments 
were  made,  and  for  six  years  afterwards  moneys  paid  on 
securities  which  became  due  accumulated  in  the  hands  of 
the  firm. 

As  we  have  seen,  in  1872  over  $100,000  was  due  the  estate, 
as  the  the  books  of  account  showed,  and  in  1873  over 
$111,000.  McKesson  had  access  to  the  books,  and  could 
easily  have  ascertained  what  the  amounts  were  in  the  hands 
of  George  or  the  firm  of  Wilmerding  &  Mount.  He  could 
have  learned  from  the  books,  if  from  no  other  som'ce,  that 
this  firm  was  using  the  moneys  of  the  estate,  and  paying 
interest  thereon.  His  own  evidence  shows  that,  when 
speaking  to  George  on  the  subject  of  accumulation  of 
money,  about  the  time  when  $64,000  was  paid  in  on  the 
asylum  bonds,  and  $12,000  on  the  bond  and  mortgage,  and 
other  large  sums  were  on  hand,  as  appeared  by  the  accoimt 
for  the  year  1872,  he  was  informed  that  it  would  be  needed 
to  pay  off  ^'the  boys."  This  hardly  furnished  suflBcient 
excuse  for  failing  to  see  that  the  moneys  of  the  estate  were 
properly  and  safely  invested.  At  the  time,  it  may  be 
remarked,  ''the  boys"  had  been  settled  witn,  and  after- 
wards large  sums  were  paid  in,  which  constituted  the  basis 
of  the  heaviest  defalcation  by  George.  His  duty  was  to  see 
that  these  large  sums  which  were  paid  in  were  drawing 
interest  from  investments  safely  made,  and,  if  he  had  been 
vigilant  in  making  inquiry,  he  could  not  but  have  learned, 
if  he  did  not  know  before,  that  the  firm  was  using  and 
allowing  interest  on  moneys  belonging  to  the  estate.  His 
neglect  to  make  inquiries  is  evidence  that  he  was  negUgent 
in  looking  after  the  interest  intrusted  to  him.  It  is  true  that 
the  moneys  which  remained  uninvested  did  not  come  into 
his  hands,  and  perhaps  it  may  be  said  that  he  had  not  the 
control  over  the  same  he  woiild  have  had  if  they  had  been 
paid  directly  to  him ;  but  that  fact  did  not  excuse  him  from 
the  use  of  ordinary  care  in  protecting  the  funds  from  loss, 
and  he  must  have  known,  or  he  could  have  known,  if  he 
did  not,  that  the  funds  had  been  diverted  from  the  usual 
course  of  investments,  by  being  used  in  the  business  of  the 
firm  of  Wilmerding  &  Moimt ;  and  he  should,  at  least,  have 
sought  to  have  the  same  invested^  or  to  remonstrate  with 
his  co-executor  for  the  use  to  which  they  had  been  appro- 
priated. Except  as  already  stated,  the  proof  does  not  show 
that  he  insisted  that  investments  should  be  made,  or  took  any 
measures  with  the  view  of  procuring  the  same.  The  ques- 
tion whether  he  should  have  resorted  to  legal  measures,  for 
the  purpose  of  taking  the  fluids  out  of  the  hands  of  his 
associate  under  the  circumstances,  does  not  distinctly  arise, 
BIS  it  is  not  apparent  that  he  affirmatively  insisted  upon  a 
different  disposition  of  the  same ;  and  it  appears  by  his  con- 
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duct  that  he  acquiesced  in  their  remaining  in  the  condition 
in  which  they  had  been. 

Although  McKesson  testified  that  before  the  failure  of 
Wilraerdinff  &  Mount  he  never  knew  of  the  use  by  George 
G.  Wilmerding,  or  his  firm,  of  any  moneys  or  funds  of  the 
estate,  yet  there  is  strong  evidence  to  establish  the  fact  that 
he  must  have  known  it,  as  the  court  substantially  found ; 
amd,  if  he  did  not,  upon  inquiry  he  could  have  ascertained 
it,  and  in  failing  to  do  so  he  was  chargeable  with 
carelessness,  and  a  neglect  of  a  plain  duty.  Cases  may 
arise  where  one  executor  is  responsible  for  the  acts  of  his 
co-execiitor  in  the  management  of  funds  which  have  come 
into  his  hands;  but  where  the  funds  of  the  estate  were  law- 
fully received  by  one  of  the  executors,  or  were  originally 
in  ms  hands,  or  properly  jjaid  to  him  in  the  due  course  of 
administration,  and  there  is  nothing  to  excite  suspicion  as 
to  the  integritv  or  responsibility  of  such  trustee,  or  to 
create  a  belief  that  the  funds  have  been  improperly  used  or 
invested  in  violation  of  the  estabUshed  rules  applicable  to 
such  cases,  or  were  unlawfully  allowed  to  remain  unin- 
vested, there  is  no  rule  which  charges  the  executor  or 
trustee,  who  has  not  control  of  the  fund,  with  the  wrongftd 
acts  or  misconduct  of  his  associate.  If,  however,  the  cir- 
cumstances are  such  as  to  create  a  doubt  in  respect  to  the 
safety  of  the  funds,  a  co-executor  is  not  exonerated  from 
the  duty  of  vigilance  in  protecting  them.  If  the  executor 
is  merely  passive,  and  simply  does  not  obstruct  the  collec- 
tion or  receipt  of  assets  by  his  associate,  he  is  not  Uable  for 
the  latter's  waste;  but  where  he  knows  and  assents  to  such 
misappUcation,  or  n^Ugently  suffers  his  co-executor  to  re- 
ceive and  waste  the  estate  when  he  has  the  means  of  pre- 
venting it  by  proper  care,  he  becomes  liable  for  a  resulting 
loss.     Croft  V.  Williams,  88  N.  Y.,  384. 

McKesson  did  not  occupy  the  position  of  a  passive  trus- 
tee, merely  joining  in  receipts,  etc.,  for  conformity.  He 
was  active,  to  a  considerable  extent,  as  to  matters  con- 
nected with  the  trust;  advised  as  to  investments;  passed 
his  accounts  as  executor,  and  received  his  lawful  commis- 
sions; consulted  coimsel;  united  in  employing  an  account- 
ant—he did  everything  that  was  reauired  by  the  position 
he  occupied,  except  that  he  neglectea  to  protect  the  estate 
from  the  hazards  of  the  business  of  Wilmerding  &  Mount. 
His  duty  demanded  that  he  should  see  that  the  moneys  of 
the  estate  did  not  he  idle,  and  that  they  should  be  protected 
from  loss.  For  his  neglect  in  not  attending  to  this  duty, 
he  was  very  clearly  Uaole,  except  for  the  deficiency  caused 
by  the  wrongful  taking  and  conversion  of  the  securities  of 
the  estate  by  George  G.  Wilmerding  without  his  knowledge 
N.Y.  Eep.,Vol.  m.        16 
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or  consent.  This  was  a  breach  of  trust  committed,  after 
the  plaintiff  became  of  a^,  in  1872,  by  George,  oy  the 
abstraction  of  securities  in  his  possession,  and  the  hypothe- 
cation of  the  same  for  moneys  loaned  to  himself  or  his 
firm.     His  fraudulent  acts  in  this  respect  constituted  a 

Spoliation  and  waste  of  the  funds  of  the  estate  for  which 
cKesson  was  not  responsible.  The  estate  had  been  law- 
fully invested,  and  the  loss  was  caused  by  the  wrongful 
and  fraudulent  acts  of  George  G.  Wilmerding,  without  the 
knowledge  of  McKesson,  and  with  nothing  to  excite  his 
suspicion  that  his  co-trustee  would  be  guilty  of  thus  mis- 
appropriating and  wasting  the  funds  of  tne  estate.  In 
such  a  case,  a  co-trustee  is  not  responsible  for  the  acts  of 
his  associate.  An  executor  or  trustee  is  not  a  guarantor 
for  the  safety  of  the  securities  which  are  committed  to  his 
charge,  and  does  not  warrant  such  safety  imder  any  and 
all  circimastances,  and  against  all  contingencies,  accidents, 
or  misfortunes.    McCdbe  v.  Fowler ^  84  N.  Y.,  314. 

The  general  rule  as  to  the  Uabihty  of  one  executor  or 
trustee  for  the  acts  of  his  co-executor  or  trustee  is  laid 
down  in  Williams  on  Executors  (Sixth  Amer.  Ed.,  1820),  9, 
as  follows :  *' A  devastavit  by  one  of  two  executors  shall 
not  charge  his  companion,  provided  he  has  not  intentionally 
or  otherwise  contributed  xo  it,  for  the  testator's  having 
misplaced  his  confidence  in  one  shall  not  operate  to  the 
prejudice  of  the  other." 

For  the  devastamt  of  a  co-executor  or  trustee,  an  executor 
or  trustee  is  not  liable,  unless  it  appears  that  he  had  knowl- 
edge or  assented  to  the  acts  done,  or  had  notice  which 
should  excite  his  suspicion,  and  put  him  on  inquiry.  This 
rule  is  fully  sustained  by  the  authorities.  Sutherland  v. 
Brushy  7  Johns.  Chan.,  17;  Sherman  v.  Parish,  53  N.  Y., 
483;  Adair  Y.  Brimmer^  74  id.,  539;  Peter  v.  Beverly ,  10 
Pet.,  532;  Ormiston  v.  Olcott,  84  N.  Y.,  339;  McCabe  v. 
Fowler,  id.,  314;  McKim  v.  Avlhach,  130  Mass.,  481;  Croft 
V.  Williams.  88  N.  Y.,  384. 

None  of  tne  cases  cited  by  the  plaintiff's  counsel  are  in 
conflict  with  the  views  laid  down,  and  we  are  unable  to 
find  any  groimd  upon  which  McKesson  can  be  held  liable 
for  the  fraud  and  misconduct  of  his  co-trustee  in  reference 
to  the  securities  which  were  imlawfully  abstracted  by  the 
latter.^  George  G.  Wilmerding,  being  lawfully  in  possession 
of  the  securities,  and  having  sole  custody  and  chsu:^  of 
the  same,  and  there  being  no  groimd  for  mterf erence  with 
his  right  to  hold  them,  no  reason  exists  why  McKesson 
should  be  held  liable  for  the  wrongful  acts  of  his  co-trustee. 
McKesson  was  not  chargeable  witn  connivance  or  culpable 
negUgence,  and  none  of  the  decisions,  as  we  have  seen. 
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sustain  the  rule  that,  under  the  facts  presented,  he  should 
be  held  to  the  most  strict  and  rigid  accountabiUty. 

The  amount  appropriated  by  George  G.  Wilmerding,  con- 
sisting of  $36,000  in  government  Donds,  $4,000  in  Erie 
Bsulroad  bonds,  and  some  other  secmities,  with  interest  on 
the  same,  was  improperly  allowed  against  McKesson  by  the 
judge  at  special  term.  In  this  respect  the  judgment  was 
erroneous,  and  should  be  corrected  by  the  deduction  of  the 
several  items  mentioned. 

The  failure  of  the  def endante  to  make  a  separation  of 
the  securities,  as  contemplated  by  the  will,  did  not  induce 
or  cause  the  spoliation  of  the  estate  by  George  G.  Wilmer- 
ding, nor  would  it  have  been  prevented  if  such  separation 
hadbeen  made.  There  must  be  a  conjunction  of  wrong 
and  loss  te  sustain  a  Uabihty  upon  any  such  ground  {Croft 
V.  WilliamSy  88  N.  Y.,  384),  and,  as  this  does  not  appear, 
the  appellant's  claim  cannot  be  upheld. 

The  statute  of  limitations  was  no  defense  to  the  plain- 
tifPs  claim. 

The  judge  in  his  findings  has  allowed  interest  on  losses 
computed  from  January  1,  1875,  to  January  1,  1880,  with 
annual  rests,  at  six  per  cent.,  till  January  1,  1879,  and  five 
per  cent  thereafter.  We  think  that  this  is  not  a  case 
where  annual  rests  should  be  made;  and,  in  view  of  the 
circumstances,  there  being  no  wrongful  intention  on  the 

S,rt  of  McKesson,  that  he  should  not  be  made  liable  for 
e  full  amount,  with  legal  interest.  At  most  he  should  be 
charged  only  with  interest  at  five  per  cent.,  and  in  this 
respect  the  judgment  should  be  corrected. 

For  the  reasons  stated,  the  judgment  of  the  general  term 
should  be  reversed,  and  the  judgment  of  the  special  term 
modified  in  the  particulars  indicated. 

Amendments  may  be  drawn  and  served  by  the  respective 
counsel  in  conformity  with  the  suggestions  in  this  opinion, 
and  the  judgment  settled,  upon  motion,  by  the  judge. 
Neither  party  should  have  coste  of  appeal  to  the  supreme 
court,  or  to  this  court,  as  against  the  other. 

All  concur.  

Akna  N.  Dwight,  et  al.^  Ex'rx,  Resp'ts,  v.  Germaota  Lifb 
Ins.  Co.,  App'lts.' 

(Cawrt  cf  Appeals,  Filed  October  Ig,  1886.) 

1.  Ihsurancb  (mfb)— Policy— Repkesentationb  op  assubed— Wabrantt— 
Bbkach. 

Where  the  terms  of  a  life  insurance  policy  provided  as  follows:  "  This 
policy  is  issued,  and  the  same  is  accept  by  the  assured  upon  the  follow* 
ing  expressed  terms  and  agreements:  That  the  same  shall  cease  and  be 
null  and  void  and  of  no  effect  *  *  *  if  the  representations  made  in  the 
application  for  this  policy,  upon  the  faith  of  which  the  contract  is  made, 

■Bevising  85  Hun,  665,  mem. 
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shall  be  found  in  any  respects  untrue,"  it  was  hdd,  that  a  substantial  devi- 
»  ation  from  the  truth  in  the  answers  given  to  questions  yi  the  application 
was  material  to  the  risk,  and  constituted  a  breach  of  the  terms  of  the 
contract  rendering  the  policy  based  thereon  void. 

2.  Same— Construction— What  is,  not  a  question  for  the  jury— Action 

ON  THE  policy. 

On  the  trial  it  was  shown  that  to  the  question  as  to  whether  the  assured 
was,  or  had  been,  engaged  in  or  connected  with  the  manufactiu*e  or  sale 
of  anjr  beer,  wine  or  other  intoxicating  liquors,  the  applicant  answered  in  the 
negative,  while,  in  fact,  he  had  as  a  hotel  keeper  sold  liquors,  though  keep- 
ing no  bar.  Ueld,  that  it  was  error  to  leave  at  to  the  jury  to  say  whether 
the  sale  of  liquors  proved  to  have  been  made  were  sales  within  the  mean- 
ing of  the  contract.  If  there  was  any  room  for  doubt  in  respect  to  Uie  true 
meaning  and  intent  of  thj  inquiry  answered  by  the  deceased  it  presents  a 
question  of  law  for  the  court  to  determine,  and  not  one  for  the  jury. 

B.  Same— Charge  to  jury— Refusal. 

The  question  called  for  no  opinion,  and  was  capable  of  a  precise,  definite 
and  categorical  answer ;  it  was  error  to  char^  mat  it  was  incapable  of  a 
truthful  affirmative  or  negative  answer,  as  it  impliedly  authorized  the  jury 
to  find  that  the  question  was  equivocal.  It  was  error,  also,  to  refuse  to 
charge  that  the  question  could  be  truthfully  answered  in  the  affirmative  if 
the  applicant  had  been  connected  with  the  sale  of  liquor. 

4.  Same— Representations  of  assured — ^Estoppel. 

In  an  action  on  the  policy  the  sworn  declarations  of  the  assured  as  to  his 
occupation  and  business  do  not  constitute  an  estoppel  against  his  representa- 
tions as  to  the  truth  of  such  statements,  but  in  the  absence  of  coimtervaillng 
evidence  they  become  conclusive  upon  the  representations  of  the  assured  as 
to  such  facts. 

5.  Verdict— Direction  of,  by  the  court. 

If  the  proof  of  a  fact  is  so  preponderating  that  a  verdict  a^nst  it 
would  be  set  aside  by  the  court  as  contrary  to  the  evidence,  then  it  is  the 
duty,  of  the  court  to  direct  a  verdict 

Appeal  from  judgment  and  order  of  the  supreme  court, 
general  term,  fourth  department,  afl&rming  a  judgment  and 
order  denying  defendant's  motion  for  a  new  trial.  The 
action  was  upon  a  life  insurance  policy,  and  the  assured  set 
up  suicide  and  breach  of  warranty. 

Joseph  Larocque  and  Wm.  M.  Evarts^  for  app'lt;  Isaac 
S.  Newton^  for  resp'ts. 

RuGER,  C.  J. — ^At  the  close  of  the  evidence  on  the  trial 
the  defendant  moved  for  a  dismissal  of  the  complaint  upon 
the  ground,  among  others,  that  tjie  uncontradicted  evidence 
showed  that  the  answers  made  by  the  assured  to  certain 
questions  in  the  application  for  insurance  were  false  and 
untrue,  and  constituted  a  breach  of  warranty  which 
avoided  the  contract.  The  trial  court  denied  the  motion, 
and  the  defendant  excepted.  A  further  motion  was  there- 
upon made  for  the  direction  of  a  verdict  in  favor  of  the 
defendant,  upon  the  same  grounds,  which  were  also  denied 
by  the  court,  and  an  exception  was  taken  thereto.  The 
main  question  in  the  case  which  we  shall  discuss  arose  over 
the  validity  of  these  exceptions. 

It  was  assumed,  both  by  the  trial  court  and  by  the  general 
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term,  that  by  the  terms  of  the  policy  the  assured  warranted 
the  truth  of  the  several  answers  referred  to,  and  that,  there- 
fore, comphance  with  such  warranty  was  a  condition  of  the 
validity  of  the  contract  of  insurance.  This  determination 
of  the  courts  below  was  properly  acquiesced  in  by  the  coun- 
sel for  the  respondents  upon  the  arguments  before  us,  as  it 
could  not  have  been  successfully  questioned.  It  must, 
therefore,  be  assumed,  in  the  further  consideration  of  this 
case,  that  any  substantial  deviation  from  the  truth  in  the 
answers  so  given  was  material  to  the  risk,  and  constituted 
a  breach  of  the  terms  of  the  contract,  rendering  the  policy 
based  upon  such  answers  void.  Armour  v.  Transauanttc 
Fire  Ins.  Co.,  90  N.  Y.,  450. 

Parties  to  an  insurance  contract  must  have  the  right  to 
insert  such  lawful  stipulations  and  conditions  therein  as 
they  may  mutually  agree  upon,  or  which  they  may  con- 
sider necessary  and  proper  to  protect  their  intereste,  and 
which,  when  made,  must  be  construed  and  enforced,  like 
all  other  contracts,  according  to  the  expressed  understand- 
ing and  intent  of  the  parties  making  them.  If  an  insurance 
poucy,  in  plain  and  imambi^ous  language,  makes  the 
observance  of  an  apparently  immaterial  requirement  the 
condition  of  a  valid  contract,  neither  courts  nor  jimes  have 
the  right  to  disregard  it,  or  to  construct,  by  implication  or 
otherwise,  a  new  contract  in  the  place  of  that  dehberately 
made  by  the  parties.  Appleby  v.  Astor  Fire  Ins.  Co.,  54 
N.  Y.,  253;  Footv.  jEtnalns.  Co.,  61  id.,  571;  Graham  y. 
Fireman^ s  Ins.  Co.,  87  id.,  69;  Armour  v.  Transatlantic 
Fire  Ins.  Co.,  supra. 

Such  contracts  are  open  to  construction,  like  all  other 
contracts  needing  interpretation,  but  are  subject  to  it  only 
when,  upon  the  face  of  the  in^rument,  it  appears  that  its 
meaning  is  doubtful,  or  its  language  ambiguous  or  uncer- 
tain. May  Ins.  172.  An  elementary  writer  says:  ''Indeed, 
the  very  idea  and  purpose  of  construction  imply  a  previous 
uncertainty  as  to  the  meaning  of  a  contract;  for,  wnen  this 
is  clear  and  unambiguous,  there  is  no  room  for  construc- 
tion, and  nothing  for  construction  to  do."  2  Pars.  Cont., 
500.  The  same  author  says  ''that  courts  cannot  adopts 
construction  of  any  legal  mstrument  which  shall  do  vio- 
lence to  the  rules  of  language  or  the  rules  of  law;"  and 
quotes  the  language  of  Lord  Chief  Baron  Eyre  in  Gibson 
V  Millet  (1  H.  BL,  569),  that  "all  latitude  of  construction 
must  submit  to  this  restriction,  namely,  that  the  words 
may  have  the  sense  which,  by  construction,  is  put  upon 
them."  2  Pars.  Cont.,  494.  In  Parkhurst  v.  Smith 
(WiUes,  332),  Willes,  J.,  says:  "I  admit  that,  though  the 
intent  of  the  parties  be  ever  so  clear,  it  cannot  take  place 
contrary  to  the  rules  of  law,  nor  can  we  put  words  in  a 
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deed  which  are  not  there,  nor  put  a  construction  on  the 
words  of  a  deed  directly  contrary  to  the  plain  sense  of 
them."  Addison  on  Contracts,  165,  lays  down  the  rule 
that  "the  judgment  of  the  court  in  expounding  a  deed 
must  be  simply  declaratory  of  what  is  in  the  deed.  It  has 
to  ascertain,  not  what  the  party  intended,  as  contradistin- 
guished from  what  the  words  express,  but  what  is  the 
meaning  of  the  words  he  has  used;  "  and  *'  when  the  words 
of  any  written  instrument  are  free  from  any  ambiguity  in 
themselves,  and  where  external  circinnstances  do  not  create 
any  doubt  or  difficulty  as  to  the  proper  appUcation  of  those 
words  to  claimants  imder  the  instrument,  or  to  the  subject- 
matter  to  which  the  instrument  relates,  such  instrument  is 
always  to  be  construed  according  to  the  strict,  plain  and 
common  meaning  of  the  words  themselves,  and  evidence 
dehors  the  instrument,  for  the  purpose  of  explaining  it 
according  to  the  surmised  or  allegea  intention  of  the  par- 
ties, is  utterly  inadmissible."  Shore  v.  Wilson^  9  Clark  & 
F.,  355.  In  considering  the  language  of  an  insurance  con- 
tract, the  words  of  a  promise  are  to  De  regarded  as  those  of 
the  promisor^  while  tnose  of  a  representation  upon  which 
the  promise  is  founded  are  the  words  of  the  promisee,  and 
are  to  be  taken  most  strongly  against  the  party  using 
them.    May  Ins.,  §  175. 

In  view  of  the  fact  that  these  principles  have  been 
plainly  disregarded  by  the  courts  below,  we  have  thought 
it  proper  to  refer  more  eartensively  to  elementary  authors 
than  would  otherwise  have  been  deemed  necessary.  Their 
appUcation  will  be  seen  by  an  examination  of  the  situation 
of  the  case  at  the  time  the  objectional  ruUngs  were  made. 

Among  the  facts  which  the  defendant  deemed  it  im- 
portant to  know  before  entering  into  a  contract  of  insmunoe 
with  the  deceased  was  his  previous  business  and  occupa- 
tion. The  materiality  of  truthful  information  in  relation 
thereto  was  impressed  upon  the  applicant  by  specific  in- 
quiries, and  the  requirement  that  truthful  answers  thereto 
should  be  made  the  condition  of  a  valid  contract.  With 
the  view  of  ehciting  the  information  desired,  a  series  of 
questions  was  proposed  to  the  deceased,  embracing  not 
only  an  inquiry  as  to  his  general  business  and  occupation, 
but  special  inquiries  as  to  certain  particular  trades  and 
employments.  Among  those  which  we  deem  it  important 
to  refer  to  in  this  case  were  the  following:  **A.  For  the 
party  whose  Ufe  is  proposed  to  be  assured,  state  the  business, 
carefully  specified.  Answer.  Real  estate  and  grain  dealer. 
B.  Is  this  business  his  own,  or  does  he  work  for  other 
persons,  and  in  what  capacity?  A.  His  own.  C.  In  what 
occupation  has  he  been  engaged  during  the  past  ten  years? 
A.  Real  estate  and  grain  deSer.     D.  Is  he  now,  or  has  he 
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been,  engaged  in  or  connected  with  the  manufacture  or 
sale  of  any  beer,  wine,  or  other  intoxicating  liquors?  A. 
No." 

An  application,  dated  August  28,  1878,  containing  the 
questions  and  answers  stated,  was  signed  by  Walton 
Dwight  in  his  character  of  applicant  for  insurance^  and  also 
in  that  of  the  assured,  and  was  delivered  by  him  to  the 
defendant.  In  pursuance  of  the  request  contained  therein, 
the  defendant,  on  August  28,  1878,  deUvered  to  the  appU- 
cant  the  poUw  in  smt,  containing,  among  others,  tnese 

Erovisions:  ^*  This  poUcy  is  issued,  and  the  same  is  accepted 
y  the  said  assured,  upon  the  following  express  conditions 
and  agreements:  That  the  same  shall  cease  and  be  null  and 
void  and  of  no  effect  *  *  *  if  the  representations  made 
in  the  appUcation  for  this  poUcy,  upon  the  faith  of  which 
this  contract  is  made,  shall  be  found  m  any  respects  untrue.'' 
Dwight  died  November  15,  1878,  immediately  before  the 
payment  of  a  second  quarterly  premium  became  due;  and 
this  action  was  commenced  in  April,  1879,  about  seven 
months  after  the  delivery  of  the  policy. 

Upon  the  trial  it  appeared  that  Dwight  waa  engaged  in 
the  business  of  keeping  hotel  at  Binghampton  from  May, 
1874,  imtil  March,  1877,  and  that  during  that  period  he 
regularly  and  systematically  sold  wines  and  liquors  in  bot- 
ties  of  various  sizes,  bearing  the  name  of  his  notel  blown 
in  the  glass,  to  such  of  his  guests  as  desired  them.  He 
kept  a  wine  or  liquor  room  in  which  was  stored  a  large  sup- 
ply of  wines  and  liquors,  and  each  year,  while  so  engaged, 
ne  appUed,  paid  for,  and  received  from  the  represenfaitives 
of  both  the  state  and  national  governments,  licenses  and 
permits  authorizing  him  to  carry  on  the  business  of  selling 
beer,  wine  and  liquors  at  retail,  to  be  drank  upon  his 
premises.  It  also  appeared  that  he  kept  no  bar,  and  did 
not  sell  to  persons  wno  were  not  his  guests.  These  facts 
were  imdisputed.  Their  absolute  truth  was  assumed  by 
the  trial  judge  in  charging  the  jury,  and  by  the  general 
term  in  passing  upon  the  appeal  to  tnat  courti  That  the 
answer  given  by  Dwight  to  the  questions  relating  to  the 
sale  of  hquor  was  incorrect  was  admitted  by  both  tribunals. 
That  Dwight  did  not  misconceive  the  meaning  and  intent 
of  the  question  conclusively  appeared  from  repeated 
axiswers  made  bj  him  to  other  companies  within  three 
•weeks  prior  to  this  time  to  similar  questions  in  applications 
for  other  insurance,  in  which  he  stated  that  he  had  kept  a 
hotel  for  three  years  in  which  Uquor  was  sold  in  packages. 
Upon  denying  the  motion  for  a  nonsuit  the  trial  court  re- 
fused to  pass  upon  the  question  as  to  whether  the  facts  con- 
stituted a  breach  of  warranty  or  not,  but  left  it  to  the  jury 
to  say  whether  the  sales  of  hquor  proved  to  have  been  made 
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were  sales  at  all  within  the  intent  and  meaning  of  the  con- 
tract. In  this  we  think  that  the  court  erred,  no  question 
arising  upon  the  evidence  which  authorized  its  reference  to 
tho  juiy.  If  there  was  any  room  for  doubt  in  respect  to  the 
true  meaning  and  intent  of  the  inquiry  answered  by  the 
deceased,  it  presented  a  question  of  law  for  the  court  to  de- 
termine, and  not  one  for  the  jury.  Lomer  v.  Meeker,  25  N. 
Y.,  liGi  ;  Glacius  v.  Black,  67  N.,  Y.,  503.  But  we  are  of  the 
opinion  that  no  such  doubt  existed  in  the  case.  The  con- 
tract was  in  writing,  subscribed  by  the  parties,  and  they 
expressed  their  agreement  in  clear,  unambiguous,  and  intel- 
ligible language.  Its  import  and  mearung  was  not  obsciu^ 
by  any  reference  to  the  situation  and  circumstances  sur- 
rounding the  transaction,  nor  by  the  consideration  of  other 
parts  of  the  same  instrument.  On  the  contrary,  an  exami- 
nation of  the  context  and  associated  questions  make  more 
certain  and  definite  its  object  and  intent.  The  assured  had 
been  previously  interrogated  as  to  his  general  business  and 
employment,  and,  it  is  to  be  assimaed,  nas  given  such  an- 
swers in  respect  thereto  as  satisfied  the  object  of  the  inqui- 
rer. He  was  then  specially  requested  to  state  whether  he 
was  then,  or  had  been,  engaged  in  or  connected  with  the 
manufacture  or  sale  of  any  beer,  wine,  or  other  intoxicating 
liquors.  The  information  called  for  was  made  material, 
not  only  by  the  express  agreement  of  the  parties,  but  also 
by  the  object  for  which  it  was  required,  as  is  plainly  appar- 
ent from  the  natiu'e  of  the  transaction. 

The  question  called  for  no  opinion,  and  was  capable  of  a 
precise,  definite,  and  categorical  answer.  It  was  mtention- 
ally  framed  in  broad  and  comprehensive  terms,  apparently 
to  avoid  every  evasion  of  its  object,  but  was  nevertheless 
expressed  in  clear  and  unambiguous  language.  If  an  in- 
tention to  enquire  concerning  the  conduct  of  the  regular  or 
principal  business  of  the  assured  could  be  imphed  from  the 
use  of  the  words  ^'engaged,"  an  idea  that  sucn  was  the  oidy 
meaning  of  the  question  was  negatived  by  the  fiuiher 
words  '^or  connected  with  the  manufacture  or  sale  of  any 
beer,"  etc.,  which  pointed  unmistakably  to  eveiT  trans- 
action of  the  kind  described,  however  limited  its  cnaracter 
or  remote  his  connection  with  it  might  have  been.  The 
motive  prompting  the  question  was  reasonable,  natural,  and 
proper,  and  apparent  even  to  the  most  careless  reader.  The 
mquiiy  could  not  have  referred  to  the  general  business  em- 
ployment of  the  insured,  because  inqmries  on  that  subject 
had  previously  been  exhausted,  and  the  question  had  no 
office  to  perform  in  that  respect.  It  carried  upon  its  face 
the  object  which  the  insurer  nad  hi  making  it,  and  required 
an  answer  as  to  jvhether  the  appUcant  was  or  had  been  en- 
gaged in  or  connected  with  the  manufacture  or  sale  of 
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liquors,  etc.,  not  in  a  limited  or  restricted  capacity  or  em- 
ployment, but  in  any  and  every  way  in  which  such  acts 
could  have  been  performed.  Iiie  question  itself  assmnes 
that  persons  engaged  in  or  connected  with  the  manufacture 
or  sale  of  Uquors  m  any  manner  were  more  hazardous  sub- 
jects for  insurance  than  those  occupied  in  more  reputable 
employments,  and  that  the  insurer  would  regard  such  an 
employment  as  an  objection  to  the  proposed  contract. 

The  extent  to  which  the  employment  affected  the  charac- 
ter of  the  appUcant,  or  his  value  as  a  risk,  was  a  question 
solely  for  the  insurer.  The  defendant  had  a  right  to  a  full 
and  frank  disclosure  of  any  and  aU  facts  bearing  upon  the 
subject,  and  this,  confessedly,  it  did  not  obtam.  It  was 
misinformed  as  to  the  precise  fact  which  had  been  agreed 
upon  aa  a  fact  material  for  it  to  know  in  determining  the 
proprietv  of  entering  into  the  proposed  contract,  and  by  the 
party  who  had  assented  to  the  proposition  that  such  infor- 
mation should  invaUdate  any  contract  made.  If  the  fair 
import  of  the  language  used  indicates  that  the  interrogator 
intended  to  include  within  its  scope  and  meaning  smgle 
transactions  or  incidental  occupations,  neither  courts  nor 
juries  have  authority  to  say  that  such  transactions  may 
properly  be  disregarded  in  the  answer  made.  The  defend- 
ant miist  be  deemed  to  have  meant  what  it  said,  and  its 
express  language  embraces  all  transactions,  and  its  express 
contract  has  made  every  transaction  of  the  kind  referred  to, 
material  to  the  risk. 

The  legal  effect  of  this  contract  can  be  avoided  only  b^ 
making  a  new  one  for  the  parties,  'or  denying  any  signifi- 
cance of  language.  We  are  unable  to  see  any  groxmd  upon 
which  the  ruling  of  the  trial  court  can  be  supported.  The 
case  of  Moulof  v.  American  Life  Ins.  Company  (111 
U.  S.,  335),  has  been  cited  as  tending  to  support 
the  ruling.  The  question  there  arose  imder  an  excep- 
tion to  so  much  of  the  charge  of  the  trial  judge  as  stated 
that,  if  the  answers  to  certam  questions  in  the  appUcation 
then  under  consideration  were  untrue,  the  poUcy  was  void, 
whether  the  assured  knew  them  to  be  so  or  not.  The  court 
held  that  a  consideration  of  the  language  of  the  whole 
poUcy  rendered  it  doubtful  whether  it  was  intended  to  war- 
rant the  absolute  truth  of  the  answers  in  question,  without 
regard  to  the  good  faith  of  the  assured  in  making  them, 
and  therefore  held,  as  a  question  of  law,  that  the  instruc- 
tions were  erroneous,  and  the  exception  well  taken.  This 
decision  undoubtedly  accords  with  the  well  settled  doctrine 
on  the  subject,  but  is  not  authority  upon  the  question  here 
presented.  See  Armour  v.  Transatlantic  Fire  Ins.  Co.y 
supra. 

N.  Y.  Eep.,  Vol.  IH.        16 
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When  the  terms  and  language  of  a  contract  are  ascer- 
tamed,  its  meaning  and  intent  present  questions  of  law  only, 
and  it  is  the  duty  of  the  court,  and  not  of  the  jury,  to  de- 
termine and  declare  what  that  is.  Parsons  in  his  work  on 
Contracts  (voL  2,  p.  492),  says  that  the  first  rule  in  the  con* 
struction  of  contracts  is  **that  what  a  contract  means  is  a 
question  of  law.  It  is  the  court,  therefore,  that  determines 
tne  construction  of  a  contract.  If  any  one  contract  is  prop- 
erly construed,  justice  is  done  to  the  parties  directly  mter- 
€sted  therein.  But  the  rectitude,  consistency,  and  uni- 
formity of  all  construction  enables  all  parties  w  do  justice 
to  themselves ;  for  then  all  parties,  beiore  they  enter  into 
contracts  or  make  or  accept  instruments,  may  know  the 
force  and  effect  of  the  words  they  employ,  of  the  precau- 
tions they  use,  and  of  the  provisions  which  they  make  in 
their  own  behalf,  or  permit  to  be  made  by  others.  It  is 
obvious  that  this  consistency  and  uniformity  of  construction 
can  exist  only  so  far  as  construction  is  governed  by  fixed 
principles,  or,  in  other  words,  is  matter  of  law ;  and  here 
arises  the  very  first  rule."  This  principle  has  been  repeat- 
edly approved  and  uniformly  acted  upon  in  the  decisions  of 
this  court,  Oroat  v.  Otle  (51  N.  T.,  431) ;  St.  Jjuke^s  Home 
Y.  Association^  etc.  (52  id.,  191);  OUzcitis  v.  Black  (67 
id.,  563) ;  Arctic  Fire  Ins.  Co.  v.  Atistin  (69  id.,  4Y0), 
and  is  tne  uniform  doctrine  of  the  cases  ana  text-books. 
Levy  V.  ChAdshVy  3  Cranch.,  180;  Short  v.  Woodrvardy  18 
Gray,  86 ;  Smatley  v.  Hendricksoriy  29  N.  J.  Law,  371 ;  JDteni- 
son's  Ex^rs  v.  Wertz,  7Serg.  &  E.,  373 ;  Welsh  v.  Dusar,  8 
Binn.,  329;  Pars.  Cont..  492;  Addison  Cont.,  166,  etc. 

It  would  seem  from  the  authorities  hereinbefore  referred 
to  that  no  questions  affecting  the  interpretation  of  contracts 
can  properly  be  submitted  to  a  jury  except  those  arising 
upon  conflicting  evidence  as  to  the  terms  of  the  agreement, 
or  when  extrinsic  evidence  raises  some  doubt  over  the  iden- 
tity of  the  subject-matter,  or  of  the  claimants  thereunder. 
Addison,  Cont.,  165.  Instead  of  foUowing  the  plain  rule 
laid  down  in  the  authorities  cited,  the  trial  court  assiuned 
the  existence  of  an  ambiguity^  and  referred  the  legal  ques- 
tions involved  in  the  construction  of  the  contract  to  the  jiuy 
for  their  speculations.  The  logical  effect  of  such  a  disposi- 
tion was  tne  holding  that  contracts  expressed  in  the  same 
language,  and  executed  under  the  same  circumstances, 
mignt  legally  be  held  valid  in  one  locality,  and  invalid  in 
another,  according  to  the  capricious  and  often  conflicting 
opinions  of  juries.  The  theory  upon  which  the  trial  court 
submitted  the  case  to  the  jury  is  imphed  from  the  circum- 
stances pointed  out  in  the  charge  for  its  consideration.  Its 
attention  was  directed  to  the  fact  that  Dwight  kept  no 
bax,  and  did  not  sell  liquor  to  people  generally,  but  only  to 
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his  guests,  and  as  an  incident  to  the  business  of  keeping  a 
hoteX  and  from  these  facts  it  was  impliedly  advised  that 
it  was  authorized  to  find  upon  this  question  for  the  plain- 
tiff. In  other  words,  the  jury  was  instructed  that  because 
the  assured  had  not  been  engaged  in  or  connected  with  the 
manufacture  or  sale  of  Uquors  m  a  particular  way,  that  he 
could  truthfully  represent  that  he  had  not  been  connected 
with  it  in  any  way;  and  if  he  did  not  sell  to  everybody, 
without  limitation  or  exception,  that  ho  was  justified  m 
replying  to  the  question  that  he  did  not  sell  to  any  one. 
The  fallacv  of  such  a  charge  is  too  plain  for  argument. 

The  defendant  was  furtner  prejudiced  before  the  jury 
by  the  reference  in  the  charge  to  the  claim  made  by  the 
plaintiff  that  the  (juestion  was  incapable  of  a  truthful 
aflftrmative  or  negative  answer;  for,  it  was  said,  if  he  had 
answered  it  affirmatively,  it  would  have  been  an  admission 
of  his  connection  with  the  manufacture  of  hquor,  which 
ooncededly  was  not  true,  and  it  was  impUea  therefrom 
that  his  only  safe  answer  was  a  negative  one.  This  cir- 
cumstance was  pointed  out  to  the  jury  as  havmg  a  bearing 
upon  the  question,  and  it  was  implieoly  authorized  to  find 
that  the  question  was  equivocal  because  not  capable  of  a 
direct  and  positive  answer.  The  ref e»^nce  was  obviously 
misleading  and  erroneous;  for  the  interrogatory,  being  in 
the  alternative,  could  trutnf ully  have  been  answered  in  the 
native  only  in  case  the  assured  had  been  engaged  in 
neither  of  the  occupations  referred  to,  and  would  Imve  been 
answered  truthfully  in  the  afiOrmative  if  he  had  been  con- 
nected with  either. 

This  error  was  fur  j^  3r  aggravated  by  the  refusal  of  the 
court  upon  request  to  ch^^ge  that  the  question  could  be 
truthfully  answered  in  the  sBirmative  if  he  had  been  con- 
nected with  the  sale  of  liquor.  This  refusal  was  clearly 
erroneous,  and  the  exception  taken  thereto  was  well  taken. 

We  are,  for  the  reasons  stated,  of  the  opinion  that  upon 
this  branch,  the  case  presented  no  question  for  the  JViry, 
and  the  court  erred  in  denying  the  motion  for  a  nonsmt. 
Lomer  v.  Meeker,  25  N.  Y.,  361;  Appleby  v.  Astor  Fire  Ins. 
Co.,  supra;  OkudusY.  Blacky  supra. 

We  are  also  of  the  opinion  that  the  answers  of  the  as- 
sured to  the  questions  relating  to  his  business  and  occupa- 
tion were  evasive  and  untrue,  and  upon  the  whole  evidence 
reauired  the  dismissal  of  the  complaints.  There  was  not 
oniy^an  absence  of  satisfactory  evidence  in  the  case  that  he 
had  ever  been  engaged  in  the  business  of  a  real  estate 
or  grain  dealer  for  himself  in  the  ordinary  acceptation  of 
those  terms,  but  such  an  acceptation  was  negatived  by  his 
repeated  sworn  declarations  to  the  contrary,  and  the  proof 
of  circumstances  of  the  most  convincing  character.     The 
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evidence  upon  these  questions  is  substantially  all  to  the 
same  effect,  and  presents  a  case  so  preponderating  in  char- 
acter that  a  verdict  against  it  could  not  be  allowed  to  stand. 
The  case,  therefore,  presented  a  question  of  law  as  to 
whether  the  business  engaged  in  by  the  deceased  consti- 
tuted him  a  dealer  in  real  estate  and  grain,  within  the 
ordinary  meaning  of  those  terms. 

Undoubtedly  the  omis  of  showing  the  falsity  of  the  rep- 
resentations made  by  Dwight  in  respect  to  his  business  and 
occupation  rested  affirmatively  upon  the  defendant;  but, 
when  it  had  produced  his  sworn  declaration,  made  but  a 
few  months  previous  to  the  representations,  expressly  nega- 
tiving their  truth,  and  the  story  of  his  Uf  e  had  been  testified 
to,  showing  his  constant  employment  in  other  occupations, 
it  had  overcome  the  presumption  of  truth  existing  in  favor 
of  the  representations,  and  made  a  case  calling  for  affirma- 
tive evidence  to  overthrow  it.  The  plaintras,  although 
surrounded  during  the  trial  with  rcdatives  and  friends  of 
Dwight,  who  were  acquainted  with  his  history,  and  ap- 
peared as  witnesses,  and  detailed  his  former  occupation  and 
employment,  gave  no  such  evidence.  There  is  not  a  scin- 
tilla  or  direct  evidence  that  Dwight  had  ever  been  in  busi- 
ness as  a  grain  dealer,  and  the  circumstances  of  his  Ufe, 
as  disclosed  by  the  proof,  show  that  he  could  not  have  been 
so  employed.  He  had  never  resided  at  Chicago,  the  alleged 
theatOT  of  his  dealings  in  grain,  and  had  never  been  there 
except  for  a  short  i)eriod  in  the  spring  and  summer  of 
1878,  during  which  he  was  a  bankrupt,  hopelessly  in  debt, 
and  precluded  much  of  the  time  by  sickness  from  engajging 
in  any  business.  The  plaintiffs  did  not  produce  the  sUght- 
est  proof  of  any  such  occupation,  and  the  only  evidence 
referring  to  it  was  Dwicht's  statements,  made  in  a  gascon- 
ading manner,  to  one  oi  the  defendant's  witnesses  in  June, 
1878,  and  incidentally  appearing  in  evidence,  in  which  he 
said ^*' that  he  had  been  to  Chicago,  and  just  returned;  that 
he  went  there  to  make  some  money,  and  went  into  part- 
nership with  a  couple  of  brothers  who  had  money,  but  no 
experience,  and  he  wanted  to  operate  in  grain.  In  two 
transactions  he  cleared  $30,000,  and  was  taken  sick,  and 
his  partners  thought  he  made  money  so  easy  they  coiild  do 
the  same,  and  while  he  was  sick,  they,  on  their  operations, 
lost  the  $30,000  he  had  made,  so  that  left  him  without  a 
dollar. "  This  declaration  was  obviously  not  made  to  inform 
any  one  as  to  his  business,  but  apparently  with  the  object 
of  exalting  his  own  sagacity  and  shrewdness;  and,  if  it 
could  be  considered  any  evidence  of  his  caUing,  was  of  the 
most  inconclusive  character,  and  showed  that  the  business, 
whatever  it  was,  had  been  abandoned  in  June,  1S78,  and 
never  after  resumed.     It  falls  far  short  of  being  sufficient 
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to  authorize  the  finding  of  a  jury  that  he  was  a  grain 
dealer,  or  that  he  was,  on  the  22d  of  August,  1878,  and  for 
ten  years  previous  thereto  had  been,  such  dealer. 

There  is  no  evidence  that,  diuing  the  ten  years  previous 
to  the  application,  Dwight  owned,  bought,  sold,  or  dealt  in 
real  estate.  It  did  appear  that,  at  some  period  of  his  life, 
he  had  owned  scattered  parcels  of  wild  land  in  three  or  four 
different  states;  but  previous  to  the  ten  years  referred  to 
in  the  inquiry  he  had  caused  this  property,  so  far  as  it  had 
any  appreciable  value,  to  be  conveyed  to  his  wife,  and  it 
was  tnereafter  owned  by  her,  and  generally  employed  as 
security  for  borrowing  money  upon,  probably  for  tne  pur- 
pose of  its  improvement.  The  evidence  given  to  estabUsh 
the  falsity  of  the  representations  in  (juestion  consisted 
largelj  of  the  sworn  statements  of  Dwight  made  between 
December,  1877,  and  March,  1878,  in  bankruptcy  proceed- 
ings, in  which  he  testified,  among  other  things :  I  think 
I  opened  the  Dwight  House  in  May,  1874.  I  furnished  part 
of  it  then,  and  ran  it  partly  as  a  hotel,  and  rented  part  of  it 
in  the  spring  of  1875."  -^  The  only  business  I  had  was  the 
Dwight  House  business  and  Uvery.  The  other  business 
was  my  wife's  business,  although  I  had  always  kept  it  as 
my  own  account.''  '*^1  kept  no  open  bar.  Liquors  were 
sold  in  packages.  I  should  think  I  had  some  two  or  three 
thousand  dollars'  worth  of  those  when  I  opened  the  house. 
The  stock  was  larger  then  than  at  any  time  afterwards. 
That  included  hquors  I  took  out  of  my  private  house — 
some  six  or  seven  hundred  dollars'  worth  of  Uquors  that 
were  not  invoiced.  I  kept  wines,  liquors  and  cigars  all 
through  my  business."  'u  say  the  Dwight  House  wai3  the 
only  business  I  had  as  a  regular  business.  ^  Question.  When 
did  tho  Dwight  House  open  ?  Answer.  It  opened  in  1874, 
the  26th  day  of  May,  I  tnink.  Q.  And  closed  when  ?  A. 
It  closed  the  8th  day  of  March,  1877.  O.  I  imderstand  you 
made  your  settlement  on  your  wife  about  when  ?  A.  It 
was  done  in  the  latter  part  of  June  or  July,  1868.  Q.  From 
that  time,  down  to  the  time  of  the  commencement  of  the 
Dwight  House  business,  had  you  any  business  of  your  own  ? 
A.  I  had  not — not  further  than  my  lawsuits,  general  living, 
and  the  like  of  that.     I  had  no  business  of  my  own." 

In  addition  to  this  expUcit  evidence  of  the  untruthfulness 
of  his  reprosontations,  it  appears  from  an  examination  of 
the  apphcation  made  by  mm  for  insurance  during  the 
naonth  of  August,  1878,  that  his  representations  as  to 
his  business  and  occupation  were  ^uite  contradictory  and 
misleading.  On  July  31,  1878,  in  his  first  apphcation, 
he  describes  himself  as  a  ^neral  dealer  in  gram  and  pro- 
duce, and  his  place  of  busmess  as  being  moi^ly  m  Chicago. 
In  subsequent  applications  he  quite  uniformly  describes 
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himself  as  a  real  estate  and  grain  dealer,  but  occasionally 
varies  the  description  by  statements  that  *4t  was  fonneriy 
real  estate;"  **r^  estate  and  grain  dealer  always;"  ** for- 
merly same,  speculator,  army,  hotel  keeper;"  '^'formerh' 
same  as  now;^'  '^real  estate  and  grain  dealer  always;*^' 
"real  estate  and  grain  dealer  always — ^no  ch^gige  in  occu- 
pation or  employment;"  ''always  been  dealer  in  real  estate 
and  grain."  It  is  quite  impossible  to  reconcile  these  variojuB 
statements  with  each  other,  or  with  the  established  facts  of 
the  case. 

The  history  of  his  life,  as  related  by  himself,  shows  that 
from  1868  to  1878  the  only  business  or  occupation  pursued 
bv  him  in  his  own  name  was  that  of  a  hotel  keeper.  AIL 
allusions  to  this  business  is  suppressed  in  the  application  in 
question.  From  1868  to  1874  he  was  engaged  m  building: 
upon  and  improving  about  thirteen  acres  or  land  in  Bing-^ 
hamton;  and,  if  this  afforded  any  justification  of  his  de- 
scription of  business  as  a  real  estate  dealer,  the  conceded 
ownership  of  such  property  by  his  wife  rendered  the 
declaration  that  such  business  was  "his  own"  untrue. 

The  trial  court,  in  charging  the  jury,  stated  that  Dwight's- 
swom  declarations  as  to  his  business  and  occupation  did 
not  constitute  an  estoppel  against  the  plaintiffs  as  to  the^ 
truth  of  such  statements.  This  may  De  admitted  to  be- 
correct,  without  invalidating  their  force  as  evidence  of  the 
facts  stated.  They  did  constitute  evideni^e  of  such  facts;. 
and,  in  the  absence  of  countervaiUng  evidence,  became 
conclusive  upon  Dwi^ht's  representatives  as  to  such  facts.. 
It  is  quite  clear  that  these  answers  gave  no  information  as 
to  the  actual  employment  and  business  of  Dwight  to  the 
defendant,  and  would  have  been  quite  as  correct  aiid  satis- 
factory if  he  had  represented  himself  to  be  a  geologist  or 
professor  of  elocution.  We  think  it  was  clearly  the  du^ 
of  the  trial  court,  upon  this  evidence,  to  have  directed  a 
verdict  for  the  defendant. 

It  is  claimed  by  the  plaintiff  that  if  there  is  a  scinttUd 
of  evidence  in  support  of  a  proposition,  or  if  the  evidence 
against  it  does  not  amount  to  a  demonstration  of  its  incor- 
rectness, that  a  question  is  raised  which  must  be  left  to  the- 
jury.  We  do  not  so  understand  the  rule.  If  the  proof  of  a 
fact  is  so  preponderating  that  a  verdict  against  it  would  be 
set  aside  by  xhe  coint  as  contrary  to  the  evidence,  then  it  is 
the  duty  of  the  court  to  direct  a  verdict  People  v.  Cook^  8 
N.  Y.,  67,  Wilds  v.  Hudson  R.  JR.  B.  Co.,  24  id.,  433;  Ap- 
pleby y.  Astor  Ins,  Co.y  supra;  Kelsey  v.  Northern  Light 
Oil  Co.,  45  N  y..  509;  Cogger  v  Lansing,  64  id.,  427; 
Neuendorf  v  World  Mutual  Ins.  Co,,  69  id.,  392 

It  was  said  in  Baulec  v.  N.  Y.  and  H,  B.  B.  B.  Co.  (59 
N.  Y ,  356),  by  Judge  ^ii-LEN,  that  '*it  is  not  enough  to- 
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authorize  the  submission  of  a  question  as  one  of  fact  to  the 
jury  that  there  is  'some  evidence/  A  scintilla  of  evidence, 
or  a  mere  surmise  that  there  may  have  been  negligence  on 
the  part  of  the  defendants,  woiild  not  justify  the  ]udge  in 
leaving  the  case  to  the  jury;"  quoting  from  Williams,  J., 
in  Toomey  v.  Railway  Co,  (3  C.  B.  [N.  S.],  146).  See  Cul- 
ham  V.  N.  Y.  Cent,  etc.,  R.  R.  Co.,  60  N.  Y.,  136;  Mc- 
Keever  v.  N.  Y.  Cent.,  etc.,  R.  R.  Co.,  88  id.,  667. 

In  Hyatt  v.  Johnston  (91  Pa.  St.,  200\  Justice  Sterrett 
says:  ''Since  the  scintilla  doctrine  has  been  exploded  both 
in  England  and  in  this  country,  the  preUminary  question 
of  law  for  the  court  is  not  whetner  there  is  Uterally  no  evi- 
dence, or  a  mere  scintilla,  but  whether  there  is  any  that 
ought  reasonably  to  satisfy  the  jury  that  the  fact  sought  to 
beproved  is  established;"  citing  Ryder  v.  Womhwell  (L.  E., 
4EKch.,  39\ 

The  rule  neld  by  the  supreme  court  of  the  United  States 
is  expressed  by  Mr.  Justice  Clifford  in  Improvement  Co.  v. 
Munson  (14  Wall.,  442)  as  follows:  *'Nor  are  judges  any 
longer  required  to  submit  a  question  to  a  jury  merely  be- 
cause some  evidence  has  been  introduced  by  the  party 
having  the  burden  of  proof,  unless  the  evidence  be  of  such 
a  character  that  it  would  warrant  the  jury  in  finding  a 
verdict  in  favor  of  that  party.  Formerly  it  was  held  that, 
if  there  was  what  was  callea  a  scintilla  of  evidence  in  sup- 
port of  a  case,  the  judge  was  bound  to  leave  it  to  the  jury; 
but  recent  decisions,  of  high  authority,  have  estabUshed  a 
more  reasonable  rule,  that  in  every  case,  before  the  evi- 
dence is  left  to  the  jury,  there  is  a  preUminary  question  for 
the  iudge,  not  whether  there  is  hterally  no  evidence  but 
whether  there  is  any  upon  which  a  jury  can  properly  pro- 
ceed to  find  a  verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  rests.  To  tne  same  effect  are  Pleasants  y. 
Fant  (22  Wall.,  120);  Commissioners,  etc.,  v.  Clark  (94  U. 
S.,  284);  OriggsY.  Houston  {104:  id.,  553);  BaglevY.  Cleve- 
land Rolling  Mill  (21  Fed.  Rep.,  159);  Wittkowsky  v.  Was- 
son  (71  N.  a,  451). 

We  think  this  a  case  where  the  conclusive  character  of 
the  proof  required  the  appUcation  of  the  rule,  and  that  the 
court  should  have  intervened  to  prevent  a  verdict  upon  evi- 
dence so  insufficient  to  support  it. 

Many  other  questions  arose  under  the  various  defenses 
presented  upon  the  trial,  which  would,  if  it  were  necessary 
{o  the  decision  to  this  appeal,  be  instructive  and  interesting 
to  examine  and  discuss;  but,  in  the  view  we  have  taken,  it 
would  be  a  work  of  supererogation  to  do  so.  The  questions 
arising  over  the  defense  that  the  whole  scheme  of  insurance 
conceived  and  carried  into  effect  by  Dwight  originated  in  a 
decdgn  to  cheat  and  defraud  the  insurers,  and  the  further 
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allegation  that  Dwight's  answer  to  the  questions  whether 
he  ever  had  the  disease  of  spitting  blood,  are  among  the 
most  prominent  of  those  presented  upon  the  argument. 
The  circumstances  of  the  case  are  quite  extraordinary  and 
unnatiu'al,  and  might  well  give  rise  to  various  and  conflict- 
ing theories  and  conjectures  in  the  effort  to  account  for  its 
strange  and  abnormal  features;  but,  in  view  of  the  fact  that 
a  new  trial  must  be  ordered  upon  other  grounds,  it  would 
serve  no  useful  purpose  to  attempt  to  determine  the  ques- 
tions raised  thereby. 

The  judgments  of  the  courts  below  are  therefore  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Danforth,  J.,  dissenting,  Miller,  J,, 
not  voting,  and  Finch,  J.,  taking  no  part. 

Mary  H.  Graves  and  others,  App'lt.,  v.  John  DETERLiNa 
aniFothers,  Eesp'ts. 

{Supreme  Cowrt,  Qmeral  Term,  Second  DepartmenC,  Filed  July  2S,  1886,) 

1.  Deeds— Covenants— CoNDinoNB. 

No  technical  form  of  words  is  necessary  to  create  a  condition  in  a  deed 
if  there  appear  a  clear  intent  on  the  part  of  the  grantor  to  that  effect.  No 
such  intention  appears  where  the  agreement  on  the  part  of  the  grantee 
is  in  the  form  of  a  covenant  pure  and  simple,  and  no  words  of  proviso,  or 
condition,  and  no  provision  for  re-entry  are  contained  in  the  deed.  An 
agreement  can  operate  as  a  covenant  without  the  grantee  signing  the  deed. 

2.  Same. 

An  agreement  limiting  the  use  of  granted  premises,  being  a  covenant, 
not  a  condition,  its  violation  creates  no  forfeiture  of  the  estate. 

Appeal  from  a  judgment  for  defendant. 

S.  A.  BockfelloWj  for  App'lts;  Brewster  Kissam^  Russell 
Walden,  Wm.  J.  SayreSy  and  D.  P.  Barnard^  for  several 
Eesp'ts. 

CuLLEN,  J. — ^There  is  no  substantial  basis  for  the  conten- 
tion of  the  plaintiffs  that  the  agreement  in  the  deed  from 
Lefferts  to  Kiker  and  others  of  the  tract  of  land  called  Lef- 
f ert  Park  was  a  condition.  It  is  true  that  no  technical  form 
of  words  is  necessary  to  create  a  condition  if  there  appears  a 
clear  intenton  of  the  parties  to  that  effect.  Towle  v.  Remsen,  70 
N.  Y.,  311.  But  the  deed  in  question  is  barren  of  every  feat- 
ure indicating  such  an  intent.  The  agreement  on  the  part 
of  the  grantee  is  in  form  a  covenant,  pure  and  simple,  and 
not  a  condition.  It  is  not  found  in  the  habendum  clause, 
as  claimed  by  plaintiffs,  but  it  follows  the  covenants  for 
title  on  the  part  of  the  grantors. 

The  habendum  clause  expresses  accurately  the  limitation 
on  the  estate  granted,  that  the  estate  is  to  go  to  the  gran- 
tees as  joint  tenants  and  not  as  tenants  in  common,  that  it 
is  subject  to  the  rights  and  interests  of  adjacent  lot  owners 
and  to  the  payment  of  certain  taxes.     No  words  of  proviso 
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or  condition,  no  provision  for  re-entry  are  contained  in  the 
deed. 

The  claim  that  the  agreement  cannot  operate  as  a  cove- 
nant because  the  deed  was  not  signed  by  the  grantees  is 
erroneous.  Bowen  v.  Becky  94  N.  Y.,  86.  The  agreement 
limiting  the  use  of  the  granted  premises  being  therefore  a 
covenant,  not  a  condition,  its  violation  created  no  forfeiture 
of  the  estate,  and  the  plaintiffs  have  no  right  or  interest 
in  the  land. 

We  think  also  that  the  plaintiffs  have  no  interest  to  en- 
force the  execution  of  the  covenant.  The  covenant  was  to 
eniu^  solely  to  the  benefit  of  the  adjacent  lot  owners.  It 
appears  that  the  plaintiff's  ancestors  parted  with  all  the  ad- 
jacent land  and  tnat  plaintiffs  do  not  possess  any.  But  if 
it  is  conceded  that  the  plaiatiffs,  as  heuTS  of  a  party  to  the 
deed,  having  a  standing  to  complain  of  the  agreement,  still 
the  circumstances  of  this  case  are  such  that  the  court  should 
not  compel  the  performance  of  the  covenant. 

It  is  alleged  in  the  complaint  that  the  land  conveyed  has 
with  the  knowledge  and  consent  of  every  person  having  or 
claiming  the  right  to  use  such  land  as  a  park,  been  aban- 
doned as  such,  and  that  the  right  to  use  tne  same  is  at  an 
end.  The  annual  contributions  for  the  maintainance  of  the 
park  to  be  made  by  the  adjacent  lot  owners  have  for  many 
years  ceased  to  be  paid,  it  is  therefore  no  longer  practica- 
ble to  carry  out  the  objects  to  be  attained  by  the  covenant. 
A  court  of  equity  in  such  case  will  not  seek  to  enforce  its 
observance.  Trustees  of  Columbia  College  v.  ThacheVy  87 
N.  Y.,  311. 

The  judgment  appealed  from  was  correct  and  should  be 
affirm^  with  costs. 

Barnard,  P.  J.,  and  Dykeman,  J.,  concur. 

Theodore  CoNROwef  oZ,  Resp'ts,  v.  Alexander  C.  Brans- 
com et  at,  App'lts. 

(Supreme  (hurt,  Gfenaral  Term,  Second  DepartmerU,  Filed  July  £S,  1886.) 

1.  Practicb— Attachmbnt — Commencement  of  action  by  issuance  of 
attachment,  and  its  discontinuance  without  entky  of  judgment — 
When  no  bar  to  another  action. 

The  plaintiffs  entered  into  an  agreement  with  the  defendant  Branscom 
to  manufacture  a  large  quantity  of  paper  for  Branscom,  to  be  used  for 
printing  a  book  and  as  security  for  the  payment,  Branscom  gave  him  what 
proved  to  be  a  forged  note.  Part  of  the  paper  to  be  furnished  under  the 
contract  was  delivered  by  Branscom's  direction  to  defendants  Little  and 
Demorest,  and  the  book  was  to  be  printed  thereon  by  them.  Before  any 
of  the  paper,  except  four  reams,  had  been  used,  this  action  was  brought 
to  recover  the  paper.  Branscom  had  given  to  Little  and  Demorest  a  note. 
on  account  of  their  printing,  which  was  likewise  a  forgery.  When  plain- 
tiffs discovered  that  their  note  was  a  forgery  they  commenced  an  action 
for  fraud,  and  obtained  an  attachment  against  the  property  of  Branscom; 
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but  learning  that  the  paper  had  not  been  printed  on,  they  discontinued  the 
other  action  and  commenced  this.  Udd^  that  the  issuance  of  the  attach- 
ment in  the  other  action,  and  its  discontinuance  without  entry  of  judg- 
meut  constituted  no  bar  to  this  second  action. 

2.  Samb— Right  to  retake  propertt  obtained  by  fraud. 

Independant  of  the  fact  that  L  and  D  had  bestowed  no  labor  on  that 
paper,  the  fraud  perpetrated  by  Branscom  upon  the  plaintiffs  vitiated  his 
transactions  with  them,  and^  as  their  sale  to  him  was  induced  by  such 
fraud,  they  had  the  right  after  its  discovery  to  retake  and  reclaim  their 
property  from  any  person,  except  a  transferee  in  good  faith,  for  a  valua- 
ble consideration.    The  defendants  L  and  D  were  not  such  transferees. 

Henry  Par  sons  j  for  resp'ts;  James  R.  Marvin,  for  Little 
and  Demorest,  app'lts. 

Dykman,  J.— In  the  month  of  August,  1884,  the  plaintiff 
entered  into  an  agreement  with  the  defendant,  Branscom, 
to  manufacture  a  large  quantity  of  paper  for  him,  to  be 
used  for  printing  a  book,  and  it  was  to  be  of  such  kinds 
and  quantities,  and  ready  for  delivery  at  such  times  as  he 
might  direct,  to  the  amoimt  of  $7,000  ;  as  security  for  the 
payment  or  as  payment  for  the  paper,  so  to  be  made  and 
delivered,  Branscom  delivered  to  the  plaintiff  a  promissorjr 
note  for  $7,000,  purporting  to  be  made  hj  the  Mississippi 
Mills,  but  which  was  in  fact  a  forgery.  It  seems  that  the 
plaintiff  also  received  another  counterfeit  note  from  Bran- 
scom, but  it  has  no  special  influence  in  this  case,  further 
than  to  swell  the  amount  of  their  claim.  In  the  month  of 
September,  1884,  Branscom  made  an  arrangement  with  the 
defendants  to  print  the  book,  for  which  the  paper  of  the 
plaintiff  was  intended,  A  portion  of  the  paper  to  be  fur- 
nished by  the  plaintiffs  under  their  contract  with  Brans- 
com was  by  his  direction,  delivered  to  the  defendants  and 
the  book  was  to  be  printed  thereon.  The  paper  constitut- 
ing the  subject  of  this  action,  was  ordered  from  the  plaint- 
iffs and  manufactured  and  delivered  by  them  to  the  defend- 
ants, under  and  in  pm^uance  of  their  contract  with  Brans- 
com in  the  month  or  October,  1884.  The  quantity  delivered 
was  150  reams,  four  of  which  were  printed  upon  prior  to 
the  the  commencement  of  this  action,  but  the  remaining 
146  reams  had  not  been  used  and  remained  in  the  same  con- 
dition as  when  delivered  to  the  defendants,  and  this  action 
is  for  the  recovery  of  the  possession  of  the  paper  or  its 
value.  On  the  9th  day  of  September,  1884,  Branscom  gave 
the  defendant  a  note  tor  $5,000,  similar  in  all  respects  to  the 
note  he  deUvered  to  the  plaintiffs,  and  that  waff  also  a 
forgery;  the  defendant  received  it  on  account  of  their  print- 
ing and  then  commenced  the  work  of  composition,  electro- 
typing  and  printing  for  which  they  claim  a  lien  on  the 
paper  in  question.  vVTien  the  plaintift  discovered  their  note 
to  oe  a  forgery,  they  commenced  an  action  in  the  superior 
court  of  the  city  of  New  York,  in  which  an  attachment 
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against  the  property  of  Branscom  was  procured  on  affida- 
Tits  charging  that  their  goods  and  money  had  been  obtained 
by  fraud,  and  demanding  damages  to  the  extent  of  the 
money  and  the  value  of  the  goods. 

When  the  plaintiffs  ascertained  that  146  reanrs  of  their 
paper  had  not  been  printed  upon  nor  used,  but  remained 
with  the  defendants  as  it  had  been  deUvered  to  them,  they 
made  a  demand  for  the  same  and  upon  refusal  to  deliver  it 
they  commenced  this  action  for  its  recovery;  the  action  in 
the  superior  court  having  been  discontinued.  The  conten- 
tion of  the  plaintiffs  now  is  that  the  fraud  of  Branscom 
violated  his  contract  with  them  and  that  they  never  parted 
with  the  title  to  the  paper,  and  had  the  right  to  follow  and 
reclaim  and  recover  the  same  from  any  party  not  a  pur- 
chaser thereof  in  good  faith  and  for  value.  The  defence 
to  the  action  is  based  on  the  groimd  that  the  plaintiffs 
elected  an  inconsistent  remedy  by  bringing  their  action  in 
the  superior  court  against  Branscom  for  the  recovery  of  the 
value  of  the  paper  with  full  knowledge  of  the  fraud  perpe- 
tated  by  him  and  that  said  election  constituted  an  affirm- 
ance of  the  sale  and  estopped  the  plaintiffs  from  following 
or  recovering  the  paper.  The  defendants  also  claim  a  hen 
upon  the  paper  in  question  for  the  value  of  the  work  per- 
formed under  their  contract  with  Branscom.  It  is  also 
claimed  by  the  defendants  that  the  plaintiff  realized  a  por- 
tion of  their  claim  in  the  attachment  suit,  but  the  claim  is 
scarcely  justified.  The  admission  of  the  counsel  was  that 
Branscom  gave  his  check  for  $2,916,  representing  a  portion 
of  the  money  attached,  which  amount  was  applied  on  the 
$5,000  note  which  the  plaintiffs  had  discoimted  with  the 
consent  of  Branscom.  So  far  the  defense  to  this  action  is 
based  on  the  doctrine  of  estoppel  arising  from  the  election 
of  a  remedy  inconsistent  with  that  pursued  in  this  action  it 
cannot  succeed.  The  issuance  of  the  attachment  in  the 
action  in  the  superior  court  and  its  discontinuance  without 
the  entry  of  judgment  constitute  no  bar  to  the  present 
action.  Foundry  Co.  v.  Hersee^  83  Hun,  169;  Wriqht  v. 
Bitterman,  1  Abb.  Pr.  [N.  S.],  428.  Neither  can  the  de- 
fendants stand  on  their  lien  upon  the  paper  in  question. 
Independent  of  the  fact  that  they  performed  no  service 
and  bestowed  no  labor  on  that  paper  the  fraud  perpetrated 
by  Branscom  upon  the  plaintiffs  vitiated  his  transactions 
with  them,  and  as  their  sale  to  him  was  induced  by  sucti 
fraud  they  had  the  right  after  its  discovery  to  retake  and 
reclaim  their  property  from  any  person  except  a  transferee 
in  good  faith  for  a  valuable  consideration.  The  defendants 
were  not  such  transferees.  In  fact  the  property  never  was 
transferred  to  them  at  all,  as  the  title  of  branscom  was  viti- 
ated by  his  fraud.    He  had  nothing  to  transfer  to  the  de- 
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fendants  and  never  did,  and  never  cotdd  vest  them  with  any- 
right  or  title  to  the  property.  The  lien  thev  claim  is  against 
Branscom  and  must  attach  if  at  all  to  his  title  or  to  his 
property  in  the  goods^  as  therefore  he  had  no  property  in 
the  goods  and  as  the  title  to  the  property  never  passed  from 
the  plaintiffs,  the  defendants  conla  acquire  noTien  upon  it 
bv  virtue  of  any  arrangement  with  Branscom;  for  the  sim- 
ple reason  that  he  had  no  right  in  or  to  the  property  which 
could  be  the  subject  or  foundation  of  a  hen.  Under  the 
defendant's  claim  against  him  they  could  acquire  no  right 
in  the  property  because  he  possessed  none  himself.  In  no 
view  can  this  action  be  successfully  defended.  The  judg- 
ment should  therefore  be  affirmed  with  costs. 
Barnard,  P.  J.,  concurs;  Cullen,  J,  dissents. 

Howard  N.  Baiojy,  Eesp't,  v.  Sarah  A.  Bailey,  App'lt. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  Jvly  2S,  1886,) 

MaBRIAGB  Ain>  DIVORCE — HUBBAKD  AND  WIPE — COMPETENCY  OP   HUSBAND 
OR  WIPE  AS  A  WITNESS — CODB  OP  CiV.  PrO.,  §  831. 

The  provisions  of  section  881,  Code  Civ.  Pro.,  which  renders  a  husband 
or  a  wife  incompetent  as  a  witness  against  the  other  upon  the  trial  of  an 
action  founded  on  adultery,  do  not  affect  their  competency  as  a  witness 
in  the  other's  favor.    Either  are  competent  in  favor  of  the  other. 

Appeal  from  judgment  in  favor  of  plaintiflf. 
T.  C.  &  O.  if.  Campbell,  for  resp'ts;  John  H.  Clayton, 
for  app'lt. 

CuLLEN,  J. — This  action  is  for  a  divorce  on  account  of 
the  defendant's  adultery.  The  defendant  is  and  has  been 
for  some  time  a  lunatic,  and  her  guardian  ad  litem  inter- 
posed the  usual  general  answer.  Upon  the  trial  the  plain- 
tiflf testified  to  the  marriage.  The  defendant's  coimsel  then 
sought  to  prove  by  him  adultery  on  his  part,  and  also  the 
insanity  of  defendant  presumably  at  the  time  of  the  com- 
mission of  the  offense  alleged  on  her  part.  The  court 
excluded  the  evidence,  holdmg  that  the  plaintiflf  was  not 
competent  to  testify  to  any  fact  save  the  marriage.  Li 
this  we  think  the  court  erred.  Section  831  of  the  Code  of 
Civil  Procedure  provides  that  a  husband  or  wife  is  not 
competent  to  testify  against  the  other  upon  the  trial  of  an 
action  founded  on  adultery.  This  rendered  the  plaintiff 
incompetent  as  a  witness  against  the  wife  save  as  to  the 
marriage,  but  he  stiU  remained  a  competent  witness  in  her 
favor. 

The  witness  might  have  availed  himself  of  his  personal 
privilege,  and  refused  to  answer  the  question  as  to  his 
adultery,  but  this  he  did  not  do.  The  court  made  the  broad 
ruling  that  the  defendant  could  prove  no  fact  by  the  testi- 
mony of  the  plaintiff,  thus  precluding  evidence  of  condona- 
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tion,  or  the  wife's  insanity,  as  to  which  the  personal 
privilege  of  the  witness  would  not  apply. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered.  * 

Barnard,  P,  J.,  and  Dykeman,  J.,  concur. 

Henry  M.  Birkett.  as  administrator  of  Jennie  W.  Birk- 
ETT,  deceased,  Resp't,  v.  The  Knickerbocker  Ice  Com- 
pany, App'lt. 

(Supreme  Court,  General  Term,  Second  Department,  Mled  Jvly  S3, 1886.) 

1.  Negligence — Streets — Driver  op  vehicle&— Care  required. 

Where  a  child  four  and  a  half  years  of  age  was  crossing  a  street  at  a 
cross-walk,  and  upon  being  callea  to  by  other  children  who  noticed  the 
approach  of  an  ice  wagon,  hesitated,  apparently  bewildered,  and  was 
struck  down  by  the  horses  drawing  the  wagon.  Meld,  that  in  a  populous 
city,  one  driving  a  vehicle  must  always  be  on  the  alert  to  discover  foot 
passenge.s,  and  (.specially  to  look  out  for  children.  He  is  bound  to  antic- 
ipate that  pedestrians  might  be  at  the  crossing,  and  to  take  reasonable  care 
not  to  injure  them.  Question  of  negligence  of  driver  proper  one  fox  the 
jury. 

2.  Same— ;  When  imputed  to  one  n/>n  mi  juris. 

The  child  being  Tion  mi  juris,  could  not  be  charged  with  personal  negli- 
gence, though  the  negligence  of  the  parent  in,  siSffering  her  to  be  in  a 
place  of  danger  would  be  imputed  to  her.  To  have  such  negligence  de- 
feat the  action,  the  child  itself  mus.  be  guilty  of  what  would  oe  negli- 
gence in  an  older  person.    Both  these  elements  must  exist.    • 

8.  Same— Care  of  cheld  required. 

It  is  not  negligent  for  a  mother  to  let  a  child  four  and  a  half  years  old 
go  out  to  play  in  siimmer  on  the  street  with  a  child  six  years  old.  Its  re- 
maining half  an  hour  would  not  warn  the  mother  of  its  being  in  danger. 

4.  Same — Measure  of  damages. 

In  an  action  based  on  the  statute,  for  the  death  of  the  child,  the  dam-  • 
ages  should  not  be  restricted  to  loss  of  services  during  minority.    The 
measure  would  be  the  whole  pecimiary  loss  occasioned  by  her  death,  and 
would  not  be  affected  by  the  fact  of  the  infancy  of  deceased. 

Appeal  from  judgment  in  favor  of  plaintiflf,  and  order 
denying  a  new  trial. 
James  Troyy  for  resp't;  Maclay  &  Forrest y  for  applt. 

CuLLEN,  J. — This  is  an  action  for  the  death  of  a  child 
four  jreara  of  age,  who  was  fatally  injured  by  the  horses 
drawmg  an  ice  cart  of  defendant. 

The  child  was  crossing  the  street  at  a  cross-walk,  and 
upon  being  called  to  by  other  children  who  noticed  the  ap- 
proach of  the  ice  wagon,  hesitated,  apparently  bewildered, 
and  was  struck  down  by  the  horses  drawing  the  wagon. 

The  question  of  the  negligence  of  the  driver  was  certainly 
properly  submitted  to  the  jury.  The  driver  was  bound  to 
anticipate  that  pedestrians  might  be  at  the  crossing,  and  to 
take  reasonable  care  not  to  injiu'e  them.  Murphy  v.  Orry 
96  N.  Y.,  14. 

The  evidence  of  plaintiff's  witnesses,  if  beUeved,  tended 
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to  show  the  presence  of  the  child  at  the  crossing  when  the 
ice  wagon  was  at  a  sufficient  distance  for  the  driver  to  have 
observed  her  and  avoided  strikmg  her. 

The  most  serious  question  is  the  contributory  neghgence 
of  the  deceased.  Being  non  sui  juris,  she  could  not  be 
charged  with  personal  neghgence,  though  the  negligence  of 
the  parents  in  suffering  ner  to  be  in  a  place  of  danger, 
would  be  imputed  to  her.  To  have  such  neghgence  defeat 
the  action,  the  child  itself  must  be  guilty  of  what  would  be 
neghgence  in  an  older  person.  Both  tnese  elements  must 
exist,  and  so  the  trial  judge  correctly  charged.  McOarry 
V.  Loomis,  63  N.  Y.,  107.  The  exception  to  the  charge  in 
this  respect  was  therefore  not  well  taken.  But  a  motion 
was  made  to  dismiss  the  complaint  at  the  close  of  the 
plaintiff's  case,  and  it  is  necessary  to  examine  the  evidence 
mihese  respects,  to  see  if  it  was  plain  that,  as  a  matter  of 
law,  neghgence  on  the  part  of  both  parent  and  child 
existed . 

The  accident  happened  on  an  August  afternoon :  The 
mother  let  the  child  go  out  to  play  on  the  sidewalk  in  com- 
pany with  her  brother,  a  child  of  some  six  years.  Some 
hall  hour  afterwards,  while  attempting  to  cross  the  street 
alone,  the  child  was  injured.  We  think  it  cannot  be  said, 
as  a  matter  of  law,  that  the  mother  was  negUgent  in  letting 
the  child  thus  go  out  in  the  street.  Though  the  child  was 
assumed  on  both  sides  to  be  non  sui  juris,  still  at  four  and 
a  half  years  it  had  some  httle  intelhgence;  an  intelligence 
which,  though  shght,  is  enough  to  save  the  great  mass  of 
city  children  of  her  age,  whose  sole  place  for  air  and  recrea- 
tion is  the  sidewalk,  from  peril  or  injury. 

The  deceased  was  not  allowed  to  go  unattended;  the 
brother,  six  years  old,  was  sent  with  her.  The  child  had 
not  remained  out  so  long  that  care  on  the  mother's  part 
would  necessarily  have  warned  her  that  the  child  was 
alone. 

The  case  of  Hartfidd  v.  Roper,  (21,  Wend.,  615),  differs 
much  from  this.  There  the  child  was  but  two  years  old, 
sitting  in  the  traveled  part  of  a  country  highway.  To  leave 
a  child  of  that  age  alone  was  plainly  folly  or  worse.  As 
said  by  the  court,  the  driver  had  no  reason  to  anticipate 
such  a  situation.  But  in  a  populous  city,  one  driving  a 
vehicle  must  always  be  on  the  alert  t©  discover  foot  passen- 
gers, and  especially  to  look  out  for  children.  The  case  is  a 
close  one,  but  on  the  whole,  we  think  the  question  was 
properly  left  to  the  jury  as  a  question  of  fact,  and  that  the 
motion  for  a  non  smt  was  rightly  denied. 

It  was  not  error  for  the  court  to  refuse  to  charge  the  jury 
that  the  dam^es  should  be  restricted  to  the  loss  of  service 
during  minority.      This  action  is  not  for  loss  of  service. 
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Such  an  action  could  not  be  maintained  where  death  ensued. 
This  action  is  based  on  the  statute.  If  the  deceased  had 
been  of  full  age,  so  that  the  plaintiff  had  no  right  to  her 
service,  this  action  would  lie,  and  the  measure  of  damage 
would  be  the  whole  pecuniary  loss  occasioned  by  her  death. 
That  the  deceased  was  an  infant  does  not  change  the 
measure  of  damages. 

The  judgment  and  order  denying  a  new  trial  should  be 
a£Srmed  with  costs. 

Barnard,  P.  J.,  and  Dykeman,  J.,  concur. 

George  B.  Collyer,  App'lt,  v,  Charles  S.  Collyer,  ad- 
ministrator, and  others,  Eesp'ts. 

(Supreme  Court,  OenerqX  Term,  Second  Department,  Filed  July  BS,  1886.) 
Wn*ii— Lost  or  destroyed— When  presumed  to  hate  been  revoked. 

The  presumption  of  law  is  that  a  will  shown  to  have  been  in  the  custody 
of  the  deceased  and  not  subsequently  lound  in  his  papers,  has  been  revoked 
by  him.  Where  it  is  claimed  that  the  will  was  destroyed,  it  is  not  enough 
to  show  that  there  was  opportunity  for  wrong,  there  must  be  something 
tending  to  show  that  wrong  was  done. 

Appeal  from  a  decree  of  the  surrogate  of  Westchester 
county  refusing  to  admit  a  will  to  probate. 

D.  &  T.  McMahon,  for  app'lt;  Seaman  Miller y  for  adm'r; 
Britton  Havens  and  Collyer  &  Bair,  for  other  resp'ts, 

CuLLEN,  J. — This  is  an  appeal  from  a  decree  of  the  sur- 
rogate of  Westchester  county,  refusing  to  admit  to  pro- 
bate the  will  of  Elizabeth  Collyer  as  a  lost  or  destroyed 
wll.  We  think  the  decree  of  the  surrogate  correct,  and 
that  the  appellant  failed  to  make  out  the  loss  or  fraudulent 
destruction  of  the  will. 

The  deceased,  a  maiden  lady,  had  several  sisters  and 
brothers,  and  children  of  deceased  brothers.  For  many 
years  she  resided  with  the  appellant,  her  brother,  also 
single.  The  evidence  tends  to  show  that  during  this  time, 
in  1863,  she  made  her  will  in  his  favor.  Subsequently  the 
appellant  married  and  the  deceased  went  to  live  by  herself 
in  Sing  Sing,  where  she  died  in  1883.  The  will  of  1863,  it 
is  claimed,  nas  been  fraudulently  destroyed  by  some  of  her 
relatives  who  had  access  to  the  apartments  of  deceased  at 
the  time  of  her  death.  The  presumption  of  law  is,  that  a 
will  shown  to  have  been  in  the  custody  of  the  deceased  and 
not  subsequently  found  in  his  papers,  has  been  revoked  by 
him.  Knapp  v.  Knapp,  10  N.  Y.,  276.  Unless,  therefore, 
it  is  shown  that  this  will  was  fraudulently  abstracted  by 
some  one  at  the  time  of  the  testator's  fatal  illness,  that 
presumption  must  stand.  The  only  evidence  tending  to 
show  such  abstraction  is  that  the  will  was  kept  in  a  box  in 
a  room  on  the  top  floor,  which  was  forced  open  by  some  of 
her  heirs  when  tne  deceased  was  brought  home  sick  from 
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her  brother's.  This  room  seems  to  have  been  used  as  a 
store  room  by  the  deceased,  in  which  were  kept  her  trunks, 
clothes  and  bedding.  On  her  return  this  room  was  opened 
to  get  a  bed  for  her  to  he  upon.  It  is  claimed  that  at 
this  time  the  will  was  spoUated.  There  is  no  evidence 
of  that  save  that  the  room  was  forced  open.  We  think 
this  does  not  afford  groimd  even  for  suspicion.  It  is  not 
enough  to  show  that  there  was  opportimity  for  wrong, 
there  must  be  something  tending  to  show  that  wrong  was 
done.  The  breaking  open  of  the  store  room,  under  the 
circumstances,  was  entirely  proper.  It  cannot  be  con- 
tended that  it  was  done  for  the  purpose  of  seizing  the  wiU. 
It  was  the  last  place  that  one  would  suppose  a  will  or  any 
valuable  papers  would  be  kept.  No  inference  of  wrong  can 
be  drawn  from  that  act.  Further,  while  the  deceased  and 
her  brother  Uved  together,  apart  from  the  rest  of  the  family, 
it  was  entirely  natural  that  she  should  have  preferred  him 
bj  the  will.  When  the  brother  formed  a  new  tie  by  mar- 
riage, and  she  found  a  new  home,  it  was  equally  natural 
that  such  preference  should  end.  We  think  the  appellant 
has  so  plainly  failed  to  establish  the  loss  or  destruction  of 
the  will  that  it  is  unnecessary  for  us  to  examine  the  other 
groimds  as  to  the  execution  and  proof  of  contents  of  the  will 
on  which  the  surrogate  placed  his  decision. 

The  guestion  of  costs  was  in  the  discretion  of  the  surro- 
gate. The  win  offered  for  probate  solely  benefitted  the 
proponent.  We  think  there  was  not  reasonable  ground 
lor  instituting  the  Utigation,  and  that  the  proponent  was 
properly  charged  with  costs, 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 

WnjjAM  Hayes,  an  infant,  by  Guardian,  App'lt,  v.  The 
Bush  and  Denslow  Manufacturing  Company,  Kesp't. 

{Swpreme  Court,  General  Term,  Second  Depa/rtment,  Filed  Jvly  23, 1886.) 

KbGLIGENCE — DiSOBEDIENCB    OF   RULES  BY  EMPLOYEE — WhBN  BULE  INOPE- 
BATIVE. 

Ordinarily  disobedience  of  a  rule  by  an  employee  would  be  negligence, 
but  if  the  company  prosecutes  its  work  in  a  manner  that  renders  a  viola- 
tion of  the  rule  necessary  or  probable,  or  if  it  suffers  and  approves  the 
habitual  disregard  of  it,  the  rule  is  inoperative,  and  negligence  vdll  not  be 
presumed,  but  the  question  should  be  submitted  to  the  jury. 

Appeal  from  a  judgment  at  circuit  dismissing  the  com- 
plaint. 

Charles  J,  Patter soriy  for  Applt;  Hascall  &  Rosehavlty 
for  Eesp't. 

CuLLEN,  J. — This  action  is  brought  by  an  employee  to  re- 
cover  damages  for  personal  injuries  received  while  working 
on  a  press.  The  plaintiff's  evidence  tends  to  shows  that 
the  machine  was  defective,  and  that  injury  occurred  from 
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such  defect.  The  complaint  was  dismissed  at  circuit  be- 
cause of  the  contributory  negligence  of  the  plaintiff. 

The  plaintiflf,  a  boy  of  fifteen  years,  was  employed  feed- 
ing a  press  with  strips  of  tin,  out  of  which  was  stamped 
** bottoms;"  twelve  ^'bottoms''  out  of  each  strip.  While 
pushing  the  strip  in  under  the  punch  or  die  for  the  last  bot- 
tom, his  finger  passed  under  the  punch,  and  the  press  being 
set  in  motion,  ne  was  in;jured.  In  the  factory  were  con- 
spicuous notices  forbidding  placing  hands  or  fingers  be- 
tween the  dies  for  any  purpose.  The  evidence  of  the  boy 
tended  to  show  that  it  was  necessary,  in  the  ordinary  pros- 
ecution of  his  work,  to  place  his  fingers  under  the  punch 
when  the  last  bottom  of  the  strip  was  to  be  stamped,  and 
that  such  was  the  ordinary  custom  in  the  factory. 

We  do  not  think  the  notice  or  printed  rule  conclusive  on 
the  question  of  the  plaintiffs  negUgence.  Ordinarily  dis- 
obedience of  a  rule  would  be  negUgence,  but  if  the  defendant 
prosecuted  the  work  in  a  maimer  that  rendered  a  violation 
of  the  rule  necessary  or  probable,  or  if  they  suffered  and  ap- 
proved its  habitual  disregard,  the  rule  was  inopemtive.  We 
think  the  question  of  the  plaintiff's  negligence  should  have 
been  submitted  to  the  jury. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  abide 
event. 

Barnard,  P.  J.,  and  Dykeman,  J,,  concur. 

Matter  of  the  last  will  and  testament  of  William  Smith* 

(Supreme  Oourt,  OerhercU  Term,  Second  Department,  Filed  July  £S,  1886.) 
WttLs — Undue  inflxtencb— Proof  of. 

Where  a  will  was  not  unnatural  in  the  light  of  the  position  the  testator 
had  taken  in  previous  family  diBsensions,  the  mere  fact  that  there  was  op- 
portunity for  undue  influence  is  not  enough.  It  must  be  shown  that  sudi 
mfluence  was  actuaUy  exercised.  The  facts  and  circumstances  must  tend 
to  establish  it  where  it  is  not  the  subject  of  direct  proof.  That  the  testator 
was  wrong  in  the  position  he  had  taken  in  said  dissensions  matters  not,  as 
he  was  the  judge  to  determine  his  course,  not  the  courts. 

Appeal  from  decree  of  surrogate  admitting  a  wiU  to  pro- 
bate. 

Isaac  S,  CatUriy  for  applt  and  contestants;  Wilmot  M. 
Smithy  for  resp't  and  proponents. 

Cltxen,  J. — This  is  an  appeal  from  the  decree  of  the  sur- 
rogate admitting  to  probate  the  will  of  WiUiam  Smith. 
The  record  presents  the  dreary  history  of  family  conten- 
tions and  quarrels  not  infrequent  in  this  class  of  litigation. 
It  shows  tnat  in  such  quarrels  the  deceased  took  the  side  of 
some  of  his  children  against  the  others,  possibly  that  he 
took  the  wrong  side,  and  that  as  a  result  of  the  feeling 
arising  out  of  this,  the  will  is  unequal,  and  favors  some  of 
N.Y.  Rep.,  Vol.  III.        18 
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4ihe  children  to  the  exclusion  or  detriment  of  the  others: 
but  I  think  the  effect  of  the  evidence  does  not  go  beyond 
this.  The  factum  of  the  will,  and  the  competency  of  the 
testator,  are  practically  conceded.  The  substantial  attack 
on  the  will  is,  that  it  was  the  result  of  undue  influence  on 
the  part  of  two  of  his  daughters. 

The  testator  for  some  years  before  his  death  was  a  wid- 
ower, his  family  consistmg  of  three  daughters  and  a  son, 
all  but  one  daughter,  Maiy  Miekurs,  residing  with  him. 
The  eldest  daughter,  Fanny,  from  the  time  of  her  mother's 
death,  was  the  head  of  the  household.  Contentions  arose 
between  this  daughter  and  a  younger  one,  Louisa,  increas- 
ing in  bitterness  tiU  December,  1880,  upon  the  marria^  of 
the  younger  daughter,  the  strife  culminated,  and  the  eldest 
daughter,  Fanny,  left  the  father's  house,  to  which  she 
never  retmned.  At  the  time  of  her  departure,  she  took 
with  her  what  she  claims  as  her  own  property,  and  received 
the  amount  of  a  claim  against  her  father.  The  son,  who 
had  managed  the  farm,  left  home  at  the  same  time  as  his 
sister,  taking  with  him  what  he  claimed  to  own  of  the 
farm  stock. 

In  1882,  two  years  before  his  death,  the  deceased  made 
his  will,  devising  to  his  two  daughters,  Mary  and  Louisa, 
parts  or  the  farm  in  fee,  the  other  part  to  his  son;  as  to  this 
part,  subject  to  the  condition  that  if  the  son  died  without 
issue,  it  should  revert  to  the  two  daughters.  This  faxm^ 
w^as  substantially  the  whole  of  the  testator's  prop^ty.. 
The  daughter  Fanny,  who  was  thus  disinherited,  does  not 
contest  the  will.    The  contest  is  made  by  the  son. 

This  will  is  shown  to  have  been  drawn  under  the  express 
directions  of  the  testator.  He  took  the  lawyer  over  tiie 
farm  and  pointed  out  the  particular  lines  by  which  the  farm 
was  to  be  divided.  In  these  instructions  neither  of  the 
favored  daughter  took  part.  The  only  connection  either 
is  shown  to  have  had  with  it  was  that  Mrs.  Miekurs  sent 
for  the  lawyer,  her  husband's  cousin,  to  draw  up  the  wilL 
He  came  from  the  city,  received  the  testator's  instructions, 
returned,  drew  the  will  and  mailed  it  to  the  daughter 
Louisa.  The  testator  procured  the  attendance  of  the  wit- 
nesses to  its  execution,  which  was  had  at  his  own  home. 

We  find  nothing  in  this  case  to  indicate  undue  influence 
on  the  part  of  the  daughters.  That  there  was  opportunity 
for  such  influence  is  not  enough;  it  must  be  shown  that 
the  influence  was  actually  exercised.  True,  such  influence 
is  not  often  the  subject  of  direct  proof,  but  the  facts  and 
circumstances  must  tend  to  estabUsh  it.  We  think  this 
case  barren  of  any  facts  from  which  the  inference  could 
justly  be  drawn.  The  will  was  not  unnatural  in  the  light 
of  the  position  the  father  had  taken  in  the  previous  family 
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dissensions.  That  he  was  wrong  in  the  position  he  had 
taken,  matters  not.  He  was  the  judge  to  determine  his 
own  course,  not  the  courts. 

Several  errors  occurred  in  ruhngs  of  the  surrogate  as  to  the 
admission  of  evidence,  but  the  errors  did  not  go  to  the 
merits  and  could  not  have  effected  the  result.  Hence  they 
do  not  afford  groimd  for  reversing  the  decree.  Hoon  v. 
Pvllman,  72  N.  Y.,  269. 

The  decree  of  the  surrogate  should  be  affirmed  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


Joseph  KjawEDY,  Eesp't,  v.  The  Press  Publishing  Com- 
pany, App'lt. 

(Supreme  Court,  OenercU  Term,  Second  Department,  Filed  JvXy  23,  1886.) 
Libel- WHEN  actionable — Complaint--Demt7rrbii, 

a  libel  on  a  thine  is  not  actionable  unless  the  owner  of  the  thing  alleges 
and  proves  that  he  has  sustained  pecuniary  loss  as  a  natural  consequence  of 
the  publication.  A  libel  on  a  thing  constitutes  a  libel  on  a  person  when 
the  language  would  import  deceit  and  malpractice,  etc.,  on  the  part  of  the 
maker  of  it,  and  then  it  would  be  actionable. 

Appeal  from  order  overruling  defendant's  demurrer  to 
the  complaint. 
David  T,  Lynchj  for  resp't ;  Henry  MelviUey  for  app'lt. 

CuLLEN,  J. — ^It  is  settled  by  authority  that  a  libel  on  a 
thing  is  not  actionable  unless  the  owner  of  the  thing  alleges 
and  proves  that  he  has  sustained  pecuniary  loss,  as  a  neces- 
sary or  natural  consequence  of  the  publication.  Townsend 
on  libel,  par.  204;  Tobias  v.  Harland,  4  Wend.,  537. 
Though  some  of  the  cases  seem  in  confldct  with  this  prin- 
ciple, the  conflict  is  more  apparent  than  real.  A  libel  on  a 
tmng  mav  constitute  a  libel  on  a  person.  Thus,  to  say  of  a 
brewer,  that  he  adulterates  his  beer,  would  be  a  Ubel  upon 
him  in  his  trade,  not  because  of  the  allegation  that  the  beer 
was  bad,  but  because  the  language  would  import  deceit  and 
malpractice  on  the  part  of  the  brewer.  It  is,  therefore,  at 
times  difficult  to  determine  whether  the  publication  attacks 
the  person  or  merely  the  thing,  and  any  apparent  conflict 
in  cne  authorities  arises  out  of  this  difficulty.  There  is  no 
dispute  as  to  the  principle,  the  difference  is  only  as  to  the 
application  of  the  rule. 

In  this  case  there  is  no  allegation  of  pecuniary  loss.  The 
complaint  merely  alleges  that  the  defendant  published  of  the 
plaintiff  the  Ubellous  article  set  forth.  The  demurror  ad- 
mits only  the  publication  and  falsity  of  the  charge.  Whether 
the  pubucation  is  a  libel  on  the  plaintiff  must  be  determined 
bv  its  examination,  and  not  by  the  averment  of  the  com- 
plaint. 

The  article  complained  of  purports  to  be  a  description  of 
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various  saloons  at  Conev  Island,  and  of  their  frequenters. 
There  is  no  mention  of  the  plaintiff,  save' that  there  appears 
in  the  article  a  cut  or  picture  of  the  interior  of  the  saloon, 
with  the  words  beneath,  "In  Kennedy's."  The  complaint 
is  entirely  wanting  in  innuendoes,  and  its  only  allegations 
are  that  the  plaintiff  was  the  proprietor  of  a  concert  h^dl, 
and  that  the  publication,  the  whole  of  which  is  set  forth, 
was  of  and  concerning  him. 

There  is  nothing  in  the  cut  or  picture  itself  reflecting  on 
smj  person.  Taking  the  article  in  the  strongest  sense 
which  it  would  bear,  with  the  aid  of  proper  inuendoes,  it  is 
a  charge  that  the  saloons  of  which  it  speaks  are  the  resort 
of  improper  characters,  and  that  the  influence  of  associa- 
tions had  there  are  bad.  It  may  be  also  assumed  that  it 
charges  that  the  plaintiff's  saloon  is  one  of  this  character. 
Granting  all  this,  we  think  the  Ubel  is  on  the  place  and  not 
on  the  person.  There  is  nothing  in  the  article  charging 
that  the  plaintiff  conducts  his  saloon  improperly,  or  that  he 
is  responsible  for  the  character  of  the  guests. 

All  that  is  alleged  in  the  article  may  be  true  and  without 
fault  on  the  part  of  plaintiff.  As  the  complaint  avers  no 
special  damage,  we  think  that  it  fails  to  set  forth  a  good 
cause  of  action. 

The  order  appealed  from  should  be  reversed,  and  judg- 
ment rendered  for  defendant  on  demurrer  with  costs,  with 
leave  to  plaintiff  to  amend  on  payment  of  costs. 

Barnard,  P.  J.,  concurs. 

WiLUAM  S.  Johnston  and  others,  Eesp'ts,  v.  Hamh^ton 
Wallis  and  others,  as  Executors,  App'lts. 

(Supreme  Courts  Qeneral  Term,  Second  Department,  Filed  July  28,  1886.) 

1.  Foreign  exkcutors— When  may  be  sued  in  courts  op  this  state. 

As  a  general  rule  foreign  executors  can  neither  sue  or  be  sued  outside 
of  the  jurisdiction  in  which  they  were  appointed. 

2.  Same — Specific  performance. 

Foreign  executors  mav  be  sued  on  a  contract  made  by  themselves  as  to 
property,  the  title  to  which  is  vest-^d  in  them  as  executors,  where  the  con- 
tract is  made  in  this  state  and  relates  to  property  within  this  state.  In 
relation  to  such  contracts,  they  stand,  so  far  as  their  liability  to  be  sued 
here,  in  the  same  condition  as  other  persons.  It  seems  that  the  executory 
contracts  of  executors  may  be  specifically  enforced. 

Appeal  from  a  judgment  in  favor  of  plaintiffs. 
T/iompson,  Weeks  &  Toivn,  for  resp'ts;  Marshy  Wilson  & 
WalliSy  for  app'lts. 

CuLLEN,  J. — The  defendants  entered  into  an  agreement 
with  the  plaintiffs'  assignor  to  sell  him  a  judgment  re- 
covered in  the  supreme  court,  county  of  Dutchess,  against 
the  Hudson  Kiver  Iron  Company  and  subsequently  assigned 
to  the  defendants'  testator.     The  price  to  be  paid  for  such 
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judgment  was  to  be  fixed  by  the  award  of  arbitrators.  An 
award  was  so  made  and  the  defendants  having  refused  to 
assign  at  the  price  awarded,  this  action  was  Drought  to 
compel  the  specific  performance  of  the  contract  for  sale. 
The  court  at  special  term  decreed  a  specific  performance  of 
the  contract  and  from  such  decree  this  appeal  is  taken. 

The  appellants  resist  the  decree  on  two  groimds,  first, 
that  they  Bxe  foreign  executors  and  therefore  cannot  be 
sued  as  such  in  the  courts  of  this  state;  second,  that  the 
award  of  the  arbitrators  did  not  decide  the  question  sub- 
mitted to  them. 

The  first  question  is  iijvolved  in  much  difficulty.  It  may 
be  assumed  that  as  a  general  proposition  foreign  executors 
can  neither  sue  nor  be  sued  outside  of  the  jurisdiction  in 
which  they  were  appointed.  But  this  case  is  pecuhar  in 
its  facts.  The  defendants  are  not  sued  on  account  of  any 
liabiUty  incurred  by  their  testator,  nor  for  the  distribution 
of  any  assets  that  have  come  in  their  hands  by  virtue  of 
their  foreign  appointment  (though  in  the  latter  case,  under 
certain  circumstances,  they  might  be  sued  in  the  courts  of 
a  state  other  than  that  in  which  their  letters  were  issued). 
They  are  sued  on  a  contract  made  by  themselves  as  to 
property,  the  title  to  which  is  vested  in  them  as  executors. 
That  the  absolute  title  to  the  judgment  vested  in  the  de- 
fendants, even  though  they  were  foreign  executors.  Pe- 
terson  v.  Chemical  Bank,  32  N.  Y.,  21.  Their  inability  to 
sue  is  simpljr  a  personal  disability.  So  completely  is  the 
title  vested  m  them  that  an  assignee  may  maintam  a  suit 
on  a  chose  in  action  transferred  by  foreign  executors  to 
him,  although  the  executors  may  not.  So  a  voluntary 
payment  to  foreign  executors  is  a  vaUd  discharge  of  the 
debt.  Parsons  v.  Lyman,  20  N.  Y.,  103.  The  liability  on 
which  the  defendants  are  sued  does  not,  in  any  proper 
sense,  arise  out  of  their  appointment  as  executors.  Their 
title  to  the  property  arises  out  of  such  appointment,  but 
their  liability  arises  out  of  the  contract  which  they  volun- 
tarily made  as  to  property  of  which  they  were  the  owners. 
This  contract  was  made  m  this  state  and  related  to  property 
within  this  state.  I  can  not  see  why,  in  relation  to  such 
contracts,  they  do  not  stand,  so  far  as  their  liability  to  be 
sued  here,  in  the  same  condition  as  other  persons.    The 

giestion  is  not  raised  that  the  executory  contracts  of  execu- 
rs  will  not  be  specifically  enforced,  and,  if  raised,  would 
seem  untenable.  The  contracts  of  trustees  may  be  specifi- 
cally enforced  against  the  trust  estate  when  the  contract  is 
fair  and  its  execution  would  involve  no  breach  of  trust. 
Hill  on  Trustees,  477 :  Waterman  on  Specific  Performance, 
§  164;  Mutlock  v.  Buttery  10  Vesey,  315.  In  this  case 
there  is  nothing  to  show  that  the  sale  is  vmf air  or  disad- 


Digitized  by 


Google 


142  New  York  State  Reporter.  [Sup.Ct. 

vanta^eous  to  the  estate.  That  an  executor  in  some  cases 
may  bind  the  trust  is  settled.  Wood  v.  Tannycliff,  74 
N.  Y.,  38;  Chouteau  v.  Suydam,  21  id.,  179.  As  the 
executor  is  the  legal  owner  of  the  property,  and  his  duty 
is  to  sell  and  convert  it,  I  think  his  executory  contract,  if 
not  improvident,  will  bind  the  estate. 

As  to  the  second  objection,  I  cannot  see  any  sufficient  proof 
to  show  that  the  arbitrators  valued  any  land,  other  than 
that  submitted  to  them.  And  if  it  be  assumed  to  be 
proved  that  they  valued  the  land  under  water,  then  con- 
struing the  whole  agreement,  I  think  it  was  the  land  imder 
water  that  the  parties  agreed  should  be  valued. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Dykeman,  J.,  concurs. 

People  ex  rel.  Anthonkts  C.  Slutfer,  App'lt,  v.  The  Hol- 
stein-Friesian  Association  of  America,  Eesp't. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  July  2S,  1886.) 

1.  Corporations— Private — Quasi  Public  —  Laws  1885,  chapter  833 — 

Rights  to  register  cattle  in  herd-book  of  association— Member- 

BHIF. 

A  corporation  "for  the  purpose  of  improving  the  breed  of  Holstein- 
Friesian  cattle,  ascertaining,  preserving  and  disseminating  information 
concerning  said  cattle,  ♦  *  *  and  preparing,  publishing  and  supplying 
all  necessary  volumes  of  theH.  F.  herd-l)ook  "  is  a  private  corporation  and 
cannot  be  compelled  to  admit  to  membership  any  i:erson  that  it  does  not 
desire,  nor  to  inspect  or  register  the  cattle  of  non-members  in  its  herd-book. 

2.  Same — Intention  to  admit  public  not  shown  by  geiteral  clause. 

The  clause  *' thereby  to  promote  the  intere>te  of  the  public  generally  ** 
at  the  end  of  the  enumeration  of  the  objects  of  the  association  does  not 
show  an  intention  to  admit  the  public  at  large  to  the  corporation. 

Benj.  F.  Tracy ,  for  applt;  Hiscochy  Oifford  &  Doheney^ 
for  resp'ts. 

CuLLEN,  J. — These  are  appeals  from  orders  of  the  special 
terms  denying  two  several  applications  for  writs  of  man- 
damus. The  relator  is  a  resident  of  Brooklyn,  and  has 
declared  his  intention  to  bacome  a  citizen  of  the  United 
States.  He  is  an  importer  of  Holstein-Fiiesian  cattle. 
The  respondent  is  a  corpjoration,  incorporated  by  chapter 
833,  Laws  of  1885,  of  this  state.  The  first  application  is 
to  admit  the  relator  to  membership  in  the  corporation,  the 
second  to  compel  the  corporation  to  inspect  and  register 
the  relator's  cattle. 

By  the  act  referred  to,  certain  named  persons  and  "alA 
other  persons  hereafter  duly  associated,  as  provided  by  the 
by-laws,  with,  or  succeeding  them,"  are  constituted  a  cor- 

gyration,    ^'for   the  purpose  of  improving  the  breed  of 
olstein-Friesian  cattle ;  ascertaining,  preserving  and  dis- 
seminating, as  provided  by  its  by-laws,  all  useful  infonna- 
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tion  and  facts  as  to  their  pedigrees,  desirable  qualities,  and 
the  distinguishing  characteristics  of  the  best  specimens, 
and  preparing,  pubUshing,  and  supplying  all  necessary 
volumes  of  the  Holstein-Fnesian  Herd  Book,  and  generally 
for  promoting  and  seeming  the  best  interest  of  the  im- 
porters, bix3eders  and  owners  of  said  cattle,  and  thereby  the 
public  generally." 

The  affidavits  of  the  relator  show  that  respondent  keeps 
a  herd  book,  in  which  Holstein-Friesian  cattle  are  regis- 
tered ;  that  it  has  refused  to  admit  the  relator  to  member- 
ship or  register  his  cattle;  that  by  not  bein^  registered  by 
respondent,  the  value  of  his  cattle  will  be  diminished  one- 
half. 

The  right  of  the  relator  to  rehef  depends  on  the  question 
whether  the  respondent  is  a  private  corporation  or  a  qucbsi 
pubUc  one.  The  mere  fact  that  the  respondent  is  a  corpo- 
ration organized  for  certain  business  purposes,  gives  no 
right  to  tne  pubUc,  or  any  member  of  it,  to  share  in  the 
aovantage  or  convenience  of  the  business.  In  Weismer  v. 
Village  of  Douglas  (64  N.  Y.,  91),  the  coi-poration  was  or- 
ganized to  improve  a  water  privilege  on  the  Delaware  river, 
and  to  manufacture  lumber:  and  the  defendant  was  author- 
ized to  issue  bonds  in  its  aid.  It  was  held  that  the  business 
of  the  corporation  was  wholly  private,  that  it  mi^ht  refuse 
to  manufacture  lumber  for  any  person,  and  that  nence  the 
authority  of  the  town  to  issue  bonds  in  its  aid  was  invaUd. 
In  the  matter  of  the  Deansville  Cemetery  {QQ  N.  Y.,  560),  it 
was  held  that  an  incorporated  rural  cemetery  could  not  be 
empowered  to  condemn  land,  that  the  use  was  wholly  a 
private  one,  and  that  the  whole  effect  of  the  incorporation 
of  these  associations  was  to  unite  private  individuals  in 
securing  their  private  interests.  In  the  matter  of  the  New 
Yorky  Lackawanna  and  Western  B.  B.  Co.  (99  N.  Y.,  12), 
the  court  of  appeals  say  of  a  steamboat  company  organ- 
ized under  the  general  law,  that  under  it  it  might  remain  a 
Erivate  corporation,  and  that  if  it  assumed  anjr  obUgations 
>  the  public,  it  was  because  of  its  own  act  it  became  a 
common  carrier,  not  by  any  duty  imposed  on  it  by  its  in- 
corporation. Therefore,  unless  tne  respondent  is  a  quasi 
SubUc  corporation,  hke  a  railroad  or  telegraph  company, 
iiese  appeals  must  fail. 

I  fina  nothing  in  the  language  of  the  act  incorporating 
the  respondent,  nor  in  the  powers  granted  it,  tending  to 
show  an  intention  to  impose  upon  it  pubUc  obligations. 
'  The  right  to  share  in  the  advantages  of  the  corporation,  is 
limited  to  the  named  persons,  and  those  who  might  become 
associated  with  them  according  to  the  by-laws  of  the  com- 
pany. Thus  the  choice  of  associates  is  left  to  the  incor- 
pprators. 
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At  the  end  of  the  enumeration  of  the  objects  of  the  asso- 
ciation, is  fotind  the  expression  "thereby  to  promote  the 
interests  of  the  pubUc  generally."  This  does  not  tend  to 
show  an  intention  to  admit  the  pubUc  at  large  to  the  cor- 
poration. The  intention  was  to  benefit  the  pubUc  by  the 
success  of  the  private  corporation.  It  could  not  have  been 
intended  that  membership  of  the  association  should  have 
been  open  to  the  pubUc  as  a  matter  of  right.  There  is  no 
qualification  of  membership  prescribed  by  the  statute,  no 
machinery  for  admission  to  membership  provided.  More 
numbers  might  render  the  corporation  so  unwieldy  as  to 
prevent  its  successful  opei-ation. 

The  respondent  obtained  from  the  act  of  the  legislature 
not  a  single  power  or  franchise  save  the  franchise  to  be  a 
corporation.  Everything  the  corporation  is  empowered  to 
do,  the  corporators,  as  individuals,  might  have  done  with- 
out the  act  of  the  legislatm-e. 

If  there  be  value  in  registry  in  the  respondents'  herd 
book,  it  comes  not  from  the  law,  but  from  the  intrinsic 
merits  of  the  book.  Keeping  a  registry  of  cattle  is  piu-ely 
a  private  undertaking.  The  statute  provides  for  no  general 
registration  of  cattle,  nor  does  it  give  advantages  to  regis- 
tered cattle.  The  respondent  has  no  monopoly  of  registra- 
tion. We  cannot  see  that  it  stands  in  any  mflferent  posi- 
tion from  a  bank  or  insm'ance  company.  It  may  do  busi- 
ness with  whom  it  will. 

The  orders  appealed  from  should  be  aflftrmed,  with  costs. 

Barnard,?.  J.,  and  Dykeman,  J.,  concur. 

People  ex  rel.  Henry  Pennie,  Appl't,  v.  Commissioner  op 
THE  Fire  Department  op  the  City  of  Brooklyn,  Eesp't. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  July  £S,  1886.) 

Beooklyn  (city  of)  fire  department — Complaint  of  incapacity  of  fire- 
man—Laws 1880,  CHAPTER  377. 

If  the  written  complaiiit  of  incapacity  presented  to  the  fire  commis- 
sioners informs  the  fireman  of  the  exact  facts  charged  a^inst  him  it 
is  sufficient,  and  reference  to  section  14,  title  18,  of  the  city  charter  as 
authority  for  the  charge  is  surplusage. 

Appeal  from  a  judgment  of  fire  commissioners  removing 
relator. 

Almet  F.  Jenks,  for  resp't;  Edward  F.  O.  Dwyer^  for 
anpl't. 

N,  J. — We  think  this  appeal  without  merit.  The 
a  fireman,  was  charged  with  being  incapable  of 
ing  his  duties  by  reason  of  age  and  physical  infirmi- 
B  was  regularly  tried  before  the  commissioner  on 
rge,  and  after  such  trial  adjudged  incapable  of  the 
mce  of  duty.  The  evidence  fully  sustained  the 
^ed;  indeed  the  relator  confessed  his  inability  to  do 
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duty,  and  it  appeared  that  for  months  he  had  done  no  sub- 
stantial service  in  the  department.  By  chapter  377  of  thor 
Laws  of  1880,  incapacity  for  the  performance  of  duty  is 
exHMressly  provided  as  a  cause  for  removal. 

The  onljr  objecflion  urged  against  the  proceedings  before 
the  conmiissioner  is  that  the  written  complaint  of  inca- 
pacity refers  to  section  14,  title  13,  of  the  city  charter,  as 
authority  for  the  charge.  These  charter  provisions,  it  is 
clmmed,  have  been  superseded  by  the  act  of  1880,. above 
referred  to,  and  were  no  longer  in  force.  This  much  mav 
be  conceded,  but  it  cannot  afltect  the  regularity  of  the  trial. 
Even  in  criminal  indictments  it  is  not  necessary  to  specify 
the  statute  violated.  It  was  sufficient  that  the  complaint 
informed  the  relator  of  the  exact  facts  charged  against  him, 
and  that  the  facts  so  charged  constituted  by  law  a  proper 
cause  for  removal.  The  reference  to  the  statute  was  mere 
surplusage. 

As  the  relator's  disabilities  did  not  accrue  either  from  his 

service  in  the  department,  nor  during  such  service,  but 

existed  before  his  entry  upon  service,  ne  was  not  entitled 

to  be  retired  on  the  pension  Ust. 

.  The  removal  of  the  relator  should  be  affirmed,  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,. concur. 

Bernard  Kane,  Resp't,  v.  The  Manhattan  Eau^way  Co., 

App'lt. 

{Supreme  Court,  General  Term,  Second  Department,  Filed  July  23,  1886,) 

AfiSAUiiT — Personal  injuiiy — Loss  op  time  an  item  op  damages— Erro- 
neous CHARGE  TO  JURY. 

In  an  action  for  damages  for  an  assault  it  is  error  for  the  court  to  charge 
the  jury  that  they  might  allow  plaintiff  for  loss  of  time  consequent  upon 
the  assault  where  there  was  no  evidence  as  to  what  the  time  was  worth. 

Anthony  Barrett^  for  resp't ;  Davis  &  Bapallo,  for  app'lt. 

CuLLEN,  J. — It  is  beyond  question  that  the  plaintiff  made 
out  a  case  proijer  to  submit  to  the  jury.  The  charge  of  the 
court  was  eminently  fair  on  the  main  issue,  but  in  re- 
sponse to  the  request  of  the  plaintiff's  counsel  the  court 
cnarged  that  the  ]my  might  allow  plaintiff  for  loss  of  time 
consequent  on  the  assault.  To  this,  defendant  excepted  on 
the  ground,  there  was  no  evidence  what  the  time  was  worth. 
We  can  find  no  evidence  of  that  fact  in  the  case,  hence  the 
charge  in  this  respect  was  erroneous.  Leeds  v.  Metropoli- 
tan Gas  Light  Co.,  90  N.  Y.,  26.  Though  the  error  was 
doubtless  a  mere  inadvertence,  we  cannot  say  that  it  did 
not  prejudice  the  defendant. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event. 

Dykeman,  J.,  concurs ;  Barnard,  P.  J.^  dissents. 
N.Y.  Eep.,  Vol.  m.       19 
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BENJA3iiN  S.  Mills,  executor,  Resp't,  v.  Lestor  H.  Davis^ 

Apprt. 

(Supreme  Court,  General  Term,  Second  Department,  €Kled  July  £3,1886.) 

1.  Promissory  notes— Statute  op  limitations— Endorsemekt  op  interest 

— Evidence. 

Endorsements  of  the  payment  of  interest  upon  a  note,  if  proved  to,have 
been  made  at  or  about  the  time  they  bear  diU«,  are  competent  evidence  to 
take-  the  note  out  of  the  statute  of  limitations. 

2.  Same— Code  Civ.  Pro.,  §  829. 

An  endorsement,  though  evidence  of  a  personal  transaction  with  a  de- 
ceased debtor,  is  not  itself  such  a  transaction,  for  to  make  it  competent 
evidence,  it  is  not  necessary  to  show  that  it  was  made  in  the  presence  of 
the  debtor,  nor  at  the  exact  time  of  the  pavment  by  the  debtor.  Therefore 
neither  plaintiff  or  his  wife  were  discjufdined  under  section  829  Code  CivU 
Procedure  from  testifying  as  to  the  time  endorsements  were  made. 

Strong  &  Spear ,  for  resp'ts;  Thomas  J.  Bitch,  for  applts. 

CuLLEN,  J. — The  endorsements  of  the  payment  of  in- 
terest, if  proved  to  have  been  made  at  or  about  the  time 
they  bear  date,  were  competent  evidence  to  take  the  note 
out  of  the  statute  of  Umitations.  Roseboon  v.  Billington, 
17  Johnson,  182;  Risley  v.  Whytman,  13  Hun,  163. 
Neither  the  plaintiff  nor  his  wife  were  disqualified  from 
testifying  as  to  the  time  endorsements  were  made.  The 
endorsement,  though  evidence  of  a  personal  transaction 
with  the  deceased  debtor,  was  not  itself  such  a  transaction. 
For  to  make  them  competent  evidence,  it  was  not  neces- 
sary to  show  that  they  were  made  in  the  presence  of  the 
debtor,  nor  at  the  exact  time  of  the  payment  by  the  debtor. 
The  theory  on  which  such  endorsements  are  admitted  in 
evidence  is  not  that  the  debtor  was  cognizant  of  them,  but 
that  if  made  before  the  obligation  was  out-lawed,  they  are  in 
the  natm-e  of  declarations  against  interest.  The  rule  allow- 
ing such  endorsements  as  evidence,  though  severely  criti- 
cised, seems  settled  by  authoritjr  here  and  in  England. 
The  case  of  McClaren  v.  McMartm  (36  N.  Y.,  88),  is  not  in 
conflict  with  it.  The  note  in  that  case  even  accepting  as 
the  fact  the  payment  of  interest  endorsed  on  it,  was  out- 
lawed before  the  death  of  the  testator.  It  was  held  'that 
the  administrator  could  not  by  a  subsequent  payment  re- 
vive the  debt.  The  remarks  of  the  learned  justice  deUver- 
ing  the  opinion  that  the  endorsements  written  by  the  payee 
were  mere  declarations  in  his  own  favor,  were,  obiter  and 
possibly  may  have  referred  to  the  fact  that  there  was  no 
evidence  as  to  the  time  the  endorsement  was  made.  How- 
ever, the  case  was  decided  upon  the  other  ground. 

The  note  prima  facie  imported  a  consideration.  If  ^ven 
without  consideration,  as  claimed  by  defendant  on  this  ap- 
peal, the  defendant  should  have  Requested  the  referee  so  to 

Digitized  by  VjOOQ IC 


Sup.Ct.]  Fitch  v.  McMaho:;.  147 

find.    There  was  no  such  request,  and  there  is  no  exception 
in  the  case  that  presents  this  question  to  us  for  review. 

The  judgment  should  be  afmroed  with  costs. 

Dykman,  J.,  cpnciurs,  Barnard,  P.  J.,  dissents. 

Barnard,  P.  J.  (dissenting). — There  is  no  proof  in  the 
case  that  any  payment  was  made  upon  the  note  by  the 
maker  or  by  any  one  for  her.  An  endorsement  on  the  note 
if  made  l)y  the  holder  or  by  any  one  for  her^  would  be  an 
admission  against  herself  that  she  had  received  what  she 
admits  to  have  received.  The  defendants  claim  nothing  by 
reason  of  the  admission  and  the  case  stands  upon  the  sole 
question  whether  a  holder  of  the  note  can  hj  endorsements 
without  payments  keep  ahve  a  note.  I  think  it  clear  she 
cannot  even  if  she  made  the  endorsement  of  interest  or 
authorized  it.  Still  less  if  her  son-in-law  made  such  en- 
dorsements with  her  knowledge.  The  case  of  Boseboon  v. 
Billington  (17  J.  R.,  182),  is  not  an  authority  in  favor  of  a 
revival  of  or  the  continuance  of  a  claim  by  an  endorsement 
like  this.  The  evidence  of  the  endorsements  was  improp- 
erly received  mider  section  829  of  the  Code.  If  the  en- 
dorsements were  acts  of  the  plaintiff's  testator  the  plaintiff 
could  not  prove  them  in  his  own  behalf.  It  is  no  answer 
to  say  that  the  endorsements  are  evidence  for  a  jury  as 
admissions  of  a  party  to  a  note  against  her  own  interest. 

Such  admissions  must  be  proven  by  a  witness  unobject- 
ionable under  section  829  of  the  Code.  I  do  not  think  the 
endorsements  were  made  in  the  life-time  of  the  testator. 
The  parties  who  testify  to  it  are  interested  and  their  exami- 
nation is  not  convincing  but  quite  the  reverse. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
at  circuit  with  costs  to  abide  event. 


Benjamin  FrrcH,  Resp't,  v.  Patrick  McMahon,  App'lt. 

(Supreme  Courts  General  Term,  SeeoTid  Department,  Filed  July  SS,  1886.) 

1.  Akrest— Order  OP. 

Where  there  are  several  causes  of  action  and  the  right  to  arrest  depends 
upon  the  existence  of  extrinsic  facts,  if  the  extrinsic  facts  fail  as  to  any  one 
cause  of  action,  the  whole  order  of  arrest  must  fall. 

9.  Sahb. 

But  this  rule  is  not  applicable  to  a  case,  where  the  aflSdavits  to  establish 
fraud  in  the  sale  of  part  of  the  property  in  suit  are  insuflacient.  Such  fraud 
is  not  an  extrinsic  fact  but  a  necessary  element  of  the  cause  of  action;  it 
is  not  a  part  of  the  train  of  extrinsic  facts  supporting  the  order  of  arrest. 

8.   8AHB~BAni  HAT  BE  REDUCED. 

T^e  proper  rule  in  such  case  is,  that  if  one  of  the  causes  of  action  set 
forth  m  the  complaint  is  bad  the  bail  may  be  reduced,  but  the  order  of 
arrest  allowed  to  stand  as  to  the  residue. 

William  J,  Gaynor,  for  app'lt;  Abram  Kling,  for  resp't. 
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CuLLEN,  J. — This  action  is  in  repelvin  to  recover  goods 
obtained  from  five  different  assignors  of  plaintiff  through 
fraudulent  representations.  All  the  property  not  having 
been  recovered  by  the  sheriff,  an  order  of  arrest  was  issued 
against  the  defendant.  This  order  the  defendant  moved  to 
vacate  for  insufficiency  of  the  papers  on  which  the  order 
was  granted,  and  from  an  order  denying  such  motion  this 
appeal  is  taken. 

The  rule  is,  as  claimed  by  the  appellant^  that  where  there 
are  several  causes  of  action,  and  the  nght  to  arrest  de- 
pends upon  the  existence  of  extrinsic  facts;  if  the  extrinsic 
facts  fan  as  to  any  one  cause  of  action,  the  whole  order  of 
arrest  must  fall:  otherwise,  the  bail  might  be  compelled 
to  answer  a  judgment  proceeding  upon  a  Uability  as  to 
which  the  defendant  was  not  subject  to  arrest.  6ut  the 
rule  is  not  applicable  to  the  case.  Assuming  the  insuf- 
ficiencv  of  the  affidavits  to  establish  fraud  in  the  sale  of 
part  or  the  property  in  suit,  such  fraud  is  not  an  extrinsic 
lact,  but  a  necessary  element  of  the  cause  of  action.  If  the 
plaintiff  fails  to  prove  the  fraud  he  cannot  succeed  in 
recovering  such  propertv. 

The  error  in  appellant's  contention  is  in  the  assumption 
that  the  fraud  is  a  part  of  the  train  of  extrinsic  facts  sup- 
porting the  order  of  arrest.  Doubtless,  if  the  fraud  is  not 
made  out,  the  order  of  arrest  should  fall,  but  it  should  fall 
solely  because  the  cause  of  action  fails. 

This  case  seems,  therefore,  to  fall  within  the  rule  applied 
in  Bamett  v.  Snelling  (70  N.  Y.,  492),  that  the  bail  may  be 
reduced  if  one  of  the  causes  of  action  set  forth  in  the  com- 
plaint is  bad,  but  the  order  of  arrest  allowed  to  stand  as  to 
the  residue. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
with  leave  to  d!efendant  to  apply  to  reduce  the  amount  or 
bail. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


People  ex  rel.  Bowne,  Resp't,  v.  The  Assessors  of  the 
Town  of  Flushing,  Applt. 

(Supreme  Court,  General  Term,  Second  Department,  FUed  July  S3, 1886) 

Taxes  and  assesbments— Money  borrowed  on  governments  liable  to 
taxation. 

Money  once  borrowed  is  the  absolute  property  of  the  borrower,  and  there 
is  no  law  exempting  money  from  taxation.  Money  borrowed  on  Govern- 
ment bonds  is  liable  to  taxation. 

Appeal  from  judgment  vacating  the  assessment  of  relator. 
B.  C.  Embreey  for  resp't ;  B.  W.  Brovming,  for  applt. 

Cullen,  J. — ^I  think  that  on  the  conceded  facts,  the  re- 
lator had  personal  property  justly  subject  to  taxation.    He 
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had  the  right  to  buy  governments  to  avoid  taxation,  or  bor- 
row money  upon  them  for  Uke  purpose.  But  I  know  of  no 
authority  for  the  claim  of  the  relator  that  money  borrowed 
on  governments  is  not  Uable  to  taxation.  The  authorities 
he  cites  for  the  purpose  give  countenance  to  no  such  doc- 
trine. The  money  once  borrowed  is  the  absolute  property 
of  the  borrower,  and  there  is  no  law  exempting  money  from 
taxation.  The  relator  testifies  that  of  the  money  so  bor- 
rowed, he  loaned  a  portion,  the  other  he  invested  in  his 
business.  He  testifies  that  he  has  lost  none,  therefore  it 
was  all  in  his  possession,  and  he  should  have  been  assessed 
for  it.     The  account  should  be  made  as  follows: 

Money  loaned $25,000  00 

Money  invested  in  business 20,000  00 

Stock  taxable 30,000  00 

Schooner 2,500  00 

Other  personal  property 4,000  00 

$81,500  00 

Indebtedness  on  governments $45,000  00 

Indebtedness  on  stock 30,000  00     75,000  00 

Balance $6,500  00 

For  this  balance  the  relator  should  have  been  assessed. 
The  judgment  appealed  from  vacating  the  assessment 
should  De  reversed,  and  the  assessment  reduced  to  $6,500. 

Jacob  Van  Wycklen,  Resp't,  v.  The  Crrv  of  Brooklyn, 

App'lt. 

(Supreme  Court,  GeneraX  Term,  Second  Depa/rtment,  FUed  JvXy  2S,  1886.) 
1.  Watbk  cotTRSB — Driven  Well8— Divbrsion  op  water^-Whkn  liable; 

FOR. 

A  person  who  diverts  the  water  by  driven  wells  or  otherwise  after  it  has 
become  part  of  a  stream  or  watercourse  is  liable,  but  to  merely  intercept 
the  percolating  or  underground  water  does  not  render  him  liable.  The 
means  by  which  the  diversion  was  made  would  not  affect  the  question 
of  liability. 

3.  Same  evidence— Expert  testimony— Admissability. 

The  question  whether  a  driven  well  diverted  water  from  a  stream  is  one  as 
to  which  expert  testim  ny  is  admissable. 

Appeal  from  judgment  in  favor  of  plaintiff  and  order 
demring  a  new  trial. 

Wm.  C.  De  Witt,  for  resp't;  Almet  F.  Jenks,  for  applt. 

CuLLEN,  J. — This  action  is  brought  to  recover  damages 
for  the  diversion  of  water  from  the  plaintiff's  mill  stream, 
Spring  creek.  The  plaintiff's  claim  is,  that  the  defendant, 
by  sinking  a  series  of  driven  wells  for  its  water  supply 
near  the  stream,  abstracted  the  water  from  the  brook,  and 
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caused  it  to  dry  up.  The  law  applicable  to  the  case  was 
properly  held  by;  the  trial  justice,  and  is  well  settled  by 
authority,  that  is,  if  the  defendant  by  its  weUs  diverted 
the  water  after  it  had  become  part  of  the  stream  or  water 
course,  it  was  Uable;  but  that  if  the  wells  merely  inter- 
cepted the  percolating  or  underground  water,  then  it  was 
not  Uable.  Village  of  Delhi  v.  Youmaris,  45  N.  Y.,  362; 
Chasemore  v.  Bichards,  7  House  of  Lords,  349.  We  think 
,  there  was  evidence  tending  to  show  that  there  was  a  diver- 
sion of  water  from  the  running  stream.  This,  if  credited, 
would  estabUsh  the  plaintiff's  cause  of  action,  for  the  means 
by  which  the  diversion  was  made,  would  not  affect  the 
question  of  liabiUty.  The  motion  for  a  nonsuit  was  prop- 
erly denied,  and  the  cause  was  submitted  to  the  jury  under 
a  charge  entirely  correct,  and  to  which  no  exception  was 
taken. 

But  the  serious  question  litigated  was  whether  the  wells 
did  abstract  water  from  the  livmg  stream.  One  Andrews, 
whose  occupation  was  making  ^nd  drilling  wells,  and  who 
constructed  the  wells  in  question  for  the  defendant,  was 
examined  as  a  witness.  He  was  asked  whether  it  was 
possible  that  the  wells  should  take  any  water  out  of  Spring 
creek.  This  was  objected  to  by  the  plaintiff  as  opiniona- 
tive.  The  objection  was  sustained,  and  the  defendant  ex- 
cepted. We  think  this  ruling  was  erroneous.  The  questicfli 
whether  the  wells  diverted  water  from  the  stream  was  one 
as  to  which  expert  testimony  was  admissable.  Mover  v. 
The  New  York  Central  R.  B.  Co.y  98  N.  Y.,  645;  105  Mass., 
146;  5  R.  I.,  243. 

The  abstraction  of  the  water  by  the  weUs  was  not  a  fact 
patent  to  the  senses,  though  the  drying  up  of  the  stream 
was.  This  may  have  occurred  from  several  causes.  The 
question,  to  some  degree,  involved  professional  or  scientific 
knowledge.  As  to  such  matters,  the  opinions  of  experts 
are  competent. 

The  plaintiff,  to  sustain  the  objection,  insists  that  the 
witness  was  not  shown  to  be  competent  as  an  expert.  But 
the  obiection  was  not  placed  on  that  ground.  H  it  had 
been,  tne  defendant  might  have  gone  rarther  and  shown 
that  the  witness  was  qualified,  and  we  are  further  of  the 
opinion  that  the  witness  had  alreadj  shown  sufficient  ex- 
perience to  quaUfy  him  to  give  an  opinion. 

Judgment  and  order  denying  new  trial  reversed;  costs  to 
abide  event. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 
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George  G.  Sickles,  App'lt,  v.  New  Rochelle  Board  of 
Health,  Resp't. 

(Supreme  Court,  General  Term,  Second  DepartmeTd,  Filed  July  S3,  1886.) 

Board  op  health— New  Rochelle— Power  op— Laws  1885,  chapter  270 
Injunction — Trespass. 

The  matter  o"  drains  and  cesspools  is  properly  within  the  cognizance  of 
a  board  of  health,  their  action  as  to  them  should  not  be  restrdned  or  the 
qaestion  whether  the  thing  complained  of  is  a  nuisance  be  tried  first  in 
equity.  If  the  board  proceed  without  authority,  or  irregularly,  the  party 
has  a  complete  remedy  by  a  suit  in  trespass 

Appeal  from  order  sustaining  the  demurrer  to  the  com- 
plaint made  at  special  term. 

W,  H.  H.  Russell  J  for  app'lt;  Charles  H,  Young  ^  for 
resp't. 

CuLLEN,  J. — ^This  is  an  action  to  enjoin  the  defendant 
from  interfering  with  the  lands  or  premises  of  the  plaintiff, 
and  from  suing  the  plaintiff  for  violating  its  ordinances. 

The  defendant  notified  the  plaintiff  to  discontinue  the 
discharge  of  drains  from  his  houses  into  a  ditch  or  water- 
course in  the  rear,  and  to  construct  a  cesspool.  The  com- 
plaint alleges  that  the  acts  complained  of  are  not  a 
nuisance,  and  that  the  cesspool  is  unnecessary.  The  de- 
fendant's demurrer  to  this  complaint  was  sustained  at 
special  term,  and  from  the  order  there  made,  this  appeal  is 
taken. 

We  think  that  the  complaint  set  forth  no  equitable  relief  J 
So  far  as  this  action  seeks  to  restrain  the  imposition  of  a 
fine  or  penalty  it  should  not  be  maintained,  becaiise  if  the 
defendant's  acts  are  illegal,  the  plaintiff  has  a  complete 
defense  at  law  to  any  suit  to  enforce  the  penalty.  Wallack 
V.  Juvenile  Society y  67  N.  Y.,  23. 

If  the  action  is  to  be  consid.ered  as  also  seeking  to  restrain 
a  trespass  by  defendant  (which  is  very  doubtful),  still  it 
is  not  a  proper  case  for  injunction.  By  the  statute  the  duty 
is  imposed  on  the  defendant  to  examine  any  place  or  prem- 
ises where  nuisances  or  conditions  dangerous  to  life  or 
health  are  known  or  beUeved  to  exist,  and  to  order  the  sup- 
pression and  removal  of  such  nuisances  or  conditions,  and 
to  make  all  ordera  and  regulations  as  they  shall  think  nec- 
essary and  proper  for  the  preservation  of  life  and  health. 
Chap.  270,  Laws  of  1885.  The  matter  of  drains  and  cess- 
pools is  properly  within  the  cognizance  of  the  board  of 
health.  The  subject-matter  being  within  their  jurisdiction, 
it  is  not  proper  that  their  action  should  be  restrained,  and 
the  question  first  tried  in  equity,  whether  the  thin^  com- 
plained of  is  a  nuisance,  if  the  board  proceed  without 
authority  or  irregularly  (though  in  what  respect  these  irreg- 
ularities exist  is  not  stated  in  the  complaint),  the  plaintS 
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has  a  complete  remedy  by  a  suit  in  trespass.  No  gromid  of 
equitable  relief  in  this  aspect  of  the  case  is  shown. 

The  order  sustaining  the  demurrer  should  be  affirmed 
with  costs. 

Barnard,  P.  J.,  concurs. 

Nathan  J.  Mills,  Eesp't,  v.  Catharine  Kemochan, 
Administratrix,  etc.,  Appl't. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  Jvly  2S,  1886.) 

EvTOENCK— Competency — Ckosb-exakination  ab  to  competency — Stbik- 
iNG  OUT — Code  Crv.  Pko.,  §  839. 

If  the  original  question  does  not  necessarily  show  the  incompetency 
of  testimony,  the  defendant  has  the  right  to  cross-examine  the  witness 
in  regard  to  the  answer,  without  waiving  his  objection,  and  when  from 
such  examination  the  testimony  appears  incompetent,  under  Code  Civil 
Procedure,  §  829,  it  should  be  stricken  out  on  motion. 

Appeal  from  judgment  in  favor  of  plaintiff. 

M.  J.  Donovan,  for  resp't;  Wm.  F.  O^Netlly  for  appl't. 

Cullen,  J. — I  think  it  plain  that  the  plaintiff  was  allowed 
to  testify  to  payments  made  to  defendant's  intestate  per- 
sonally. The  plaintiff  had  testified  to  certain  sales  of  the 
firm  property  and  his  receipt  of  the  purchase  money.  He 
was  then  asted  by  his  coimsel,  '^  of  all  the  whiskey  sold, 
what  portion  of  the  returns  have  you  retained?"  This 
question  was  objected  to,  but  the  objection  was  overruled. 
The  witness  answered  one-half;  cross-examination  devel- 
oped the  fact  that  witness  claimed  that  he  had  paid  the 
deceased  one-half  of  the  returns,  and  that  hence  he  himself 
had  retained  only  the  other  half.  The  defendant's  counsel 
then  moVed  to  strike  out  the  testimony  of  the  witness  as  to 
these  payments,  which  was  denied.  "Both  the  objection  to 
the  original  question  and  the  subsequent  motion  were  based 
on  the  gromid  that  the  testimony  related  to  personal  trans- 
actions with  the  deceased.  That  this  testimony  was  im- 
proper cannot  be  doubted.  The  defendant's  objection  was 
timely.  If  the  original  question  did  not  necessarily  show 
the  incompetency  of  the  testimony,  the  defendant  had  the 
right  to  cross-examine  the  witness  in  regard  to  the  answer 
without  waiving  his  objection,  and  when  from  such  ex- 
amination it  appeared  that  the  testimonjr  related  to  personal 
transactions  with  the  deceased,  the  testimony  should  have 
been  stricken  out.  The  refusal  of  the  referee  to  grant  the 
motion  was  erroneous. 

The  judgment  should  be  reversed,  a  new  trial  ordered, 
and  the  order  of  reference  vacated. 

BARNAitD,  P.  J.,  and  Dykman, J.,  concur. 


Digitized  by 


Google 


Sup.Ct.]  Hood  v.  Hayward.  153 

William  C.  Veighte,  as  Administrator,  etc.,  Eesp't,  v. 
Florence  Slocum  and  others,  App'lts. 

{Supreme  Court,  General  Term,  Second  Department,  Filed  Jvly  23, 1886.) 
Practicb—Mortgaoe—Fokeclosurb— Judgment. 

In  an  order  purporting  to  amend  a  judgment  regularly  obtained  in  an 
action  for  foreclosure,  "So  as  to  include  all  lands  described  in  said 
mortgage,  and  which  were  not  shown  upon  the  trial  to  have  been  re- 
leasea  from  the  lien  of  said  mortgage/'  making  no  mention  of  the  lands 
sought  to  be  included  in  this  judgment,  is  whcAv  inoperative,  and  should 
be  vacated.  The  judgment  determines  what  i^Bproved  on  the  trial,  and 
to  render  the  iudgment  so  indefinite  as  not  to  ^Hpmine  the  land  actually 
to  be  sold  under  it,  but  to  leave  that  question  ^Hendent  upon  what  had 
occurred  on  the  trial,  unknown  to  purchasers,  ^a  always  a  matter  of  dis- 
pute should  not  be  aUowed. 

Appeal  from  an  order  of  special  term. 

Andrew  Fallon^  for  resp't;  Wm,  B.  Slocom,  for  appl'ts. 

CuLLEN,  J. — The  papers  on  appeal  are  so  meagre,  that  it 
is  difficult  to  learn  with  any  certainty,  the  exact  contro- 
versy between  the  parties.  The  appeal  is  from  an  order  of 
the  special  term,  vacating  a  previous  order.  The  order  va- 
cated does  not  appear  in  the  papers.  As  far  as  can  be 
gathered  from  the  papers,  it  was  an  order  that  purported 
to  amend  a  iudgment  regularly  obtained  in  an  action  for 
foreclosure  "So  as  to  include  all  lands  described  in  said 
mortgage,  and  which  were  not  shown  upon  the  trial  to 
have  been  released  from  the  hen  of  said  mortgage."  The 
judgment  was  never  amended,  and  we  imagine,  from  the 
appearance  in  itahcs  in  the  order  appealed  from  of  the 
words  quoted  above,  that  the  order  vacated,  made  no  men- 
tion of  the  lands  sought  to  be  included  in  the  judgment. 
If  this  be  so,  the  order  vacated  was  wholly  inoperative. 
The  judgment  detennines  what  was  proved  on  the  trial, 
and  to  render  the  judgment  so  indefinite  as  not  to  deter- 
mine the  land  actually  to  be  sold  under  it,  but  to  leave  that 
question  dependent  upon  what  had  occurred  on  the  trial,  un- 
known to  purchasers,  and  alwavs  a  matter  of  dispute,  would 
be  remarKable  indeed.  Such  an  order  was  properly 
vacated. 

Order  appealed  from  should  be  affirmed  with  costs. 

BarnabEd^  p.  J.,  concurs. 

Maria  L.  Hood  v.  John  N.  Hayward,  impleaded. 

(Supreme  Churt,  General  Term,  Second  Department,  Filed  July  S3, 1886.) 
Stay  op  proceeding&— When  action  on  bond  op  non-resident  executor 

BHOUIiD  be  stayed. 

Id  an  action  brought  on  a  bond  of  a  non-resident  executor,  t'  e  principal 
breach  alleged  being  the  failure  to  comply  with  a  decree  of  the  surrogate 
for  the  payment  of  certain  moneys,  the  decree  having  been  affirmed  by  the 
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supreme  court,  and  an  appeal  therefrom  taken  to  the  court  of  appeals;  on 
application  by  the  surety.  Beld,  that  this  action  should  be  stayed  until 
alter  the  determination  of  the  appeal  on  conditions. 

Cullen,  J. — This  action  is  brought  on  the  bond  of  a  non- 
resident executor.  The  princijm  breach  of  the  bond 
alleged  (though  there  are  others)  is  the  failure  to  comply 
with  a  decree  of  the  surrogate  for  the  payment  of  over 
thirty-five  thousand  dollars.  The  decree  of  the  surrogate 
having  been  affirmed  by  this  court  is  now  on  appeal  in  the 
court  of  appeals.  The  sm^ty  appUed  for  a  stay  of  this 
action  till  tne  det^rfinination  of  such  appeal.  The  decree  of 
the  surrogate  is  cbnfclusive  in  this  action,  and  the  breach  of 
the  bond  for  failure  to  comply  with  it  will  alone  exhaust 
the  whole  liability  on  the  bond.  K  the  decree  should  be 
reversed,  the  judgment  rendered  in  this  action  be  must  set 
aside.  We  think,  therefore,  this  action  should  be  stayed 
until  after  the  final  determination  of  the  appeal  from  the 
decree  of  the  siUTOgate,  but,  as  a  condition,  me  defendant 
should  give  a  bond  in  the  sum  of  $12,000,  with  two  sure- 
ties to  pay  any  judgment  awarded  against  him. 

Order  appealed  from  should  be  reversed,  and  proceedings 
in  this  action  be  stayed  upon  defendant  giving  the  above 
mentioned  bond. 

BARNAitD,  P.  J.,  concurs,  Dykman,  J.,  not  sitting. 

Lydia  p.  Valentine,  App'lt,  v,  James  E.  Valentine,  Eesp't. 

{Supreme  Court,  General  Term,  Second  Department,  Filed  JvXy  2S,  1886.) 

Pbactice — Jury  trial  must  be  awarded  upon  the  reyersai.  in  a  pro- 
bate CASE — Code  Civ.  Pro.,  §  2588. 

The  general  term  must  order  a  jury  trial  where  it  reverses  the  decree  of 
the  surrogate  in  matters  of  probate.  It  has  no  other  power  under  Code 
Civil  Procedure,  §  2588. 

Benjamin  W.  Dovming  and  John  J.  Armstrong ^  for  app'lt; 
John  B.  Reid,  for  resp't. 

Dykeman,  J. — This  is  an  appeal  from  a  decree  of  the  sur- 
rogate of  Queens  county,  refusing  his  approbation  to  a 
codicil  of  the  last  will  and  testament  of  William  M.  Valen- 
tine, deceased.  The  opposition  to  the  codicil  rested  on  the 
alleged  incapacity  of  the  testator,  resulting  from  a  severe 
injury  to  his  head.  On  the  night  of  the  22d  day  of  March, 
1882,  he  was  assaulted  by  two  colored  men  and  received  a 
severe  blow  from  some  blunt  instrument  just  above  and 
back  of  his  ear,  which  f  ractm^d  and  depressed  his  skull, 
and  rendered  him  unconscious  for  six  weets^  down  to  about 
the  tenth  day  of  May  following.  The  codicil  in  question 
was  executed  on  the  second  day  of  Jime.  The  testimony 
on  the  part  of  the  proponents  is  full  and  satisfactory  that 
the  tesfeitor  had  obtained  f  uU  control  of  his  mind,  and  was 
in  the  full  possession  of  his  faculties  as  early  as  the  middle 
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of  May.  The  testimony  on  the  part  of  the  contestant  con- 
sisted principaUy  of  the  thoughts,  opinions  and  impressions 
of  unprofessional  witnesses  respectmg  the  mental  condition 
6f  the  deceased ;  some  of  the  testimony  of  lay  witnesses, 
respecting  their  opinion,  was  erroneously  admitted  over 
the  objection  and  exception  of  the  proponents,  and  the 
errors  so  conmiitteJ  are  alone  sufficient  to  call  for  a  re- 
versal of  the  decree.  Even  if  it  be  assumed  that  the  strong, 
vigorous  and  independent  mind  of  the  testator  was  weak- 
ened by  the  physical  injiuries  he  sustained,  yet  it  is  plain 
that  he  had  sufficient  testamentary  capacity  to  make  and 
execute  the  codicil  at  the  time  of  its  execution,  and  we 
livould  direct  its  admission  to  probate  if  we  could  make  that 
disposition  of  the  appeal.  But  under  the  provisions  of  sec- 
tion 2588  it  seems  to  become  necessary  to  direct  the  trial  of 
the  issue  of  fact  arising  between  the  parties  before  a  jury. 

The  decree  appealed  from  should,  therefore,  be  reversed, 
and  a  trial  of  tne  question  of  fact  involved  should  be  had  in 
the  supreme  court,  at  the  circuit  in  Queens  coimty,  with 
costs  to  abide  the  event,  subject  to  the  further  order  of  the 
court,  respecting  the  source,  from  which'they  are  to  be  paid. 

Barnard,  P.  J.,  concurs;  Chllen,  J.,  dissents. 


'  Mary  P.  Griffin,  App'lt.,  v.  The  Utica  and  Black  River 

k  R.  Co.,  Resp't. 

{Supreme  Court,  General  Term,  Second  Department,  Filed  JvZy  2S,  1886.) 

RaXLKOAD— LlABrLITT  FOR  TICKETS  SOLD  OVER  OTHER  ROADS  BY  ITS  AGEKT8. 

Where  the  ticket  agent  of  the  U.  and  B.  R.  R.  R.  sold  plaintiff  a  ticket 
to  New  York,  part  of  the  route  being  over  the  N.  Y.  C.  R.  R.,  and  the 
ticket  purport  n^  on  its  face  to  be  issu^  on  account  of  the  N.  Y.  C.  R  R., 
but  the  a^ent  failed  to  properly  stamp  it,  and  plaintiff  was  therefore  com- 
pelled to  buy  another  ticket  over  the  N.  Y.  C.  R.  R  Held,  that  the  U. 
and  B.  R.  R.  R.  was  liable  to  plaintiff  for  the  damage*  caused  by  the  negli- 
gence of  its  agent. 

Appeal  from  judgment,  in  favor  of  defendant,  entered 
on  order  non-suiting  the  plaintiff. 

Sidney  T,  Cowen,  for  app'lt.;  Beardsley  d:  Beardsleyy 
for  resp't. 

CuLLEN,  J. — The  plaintiff  at  Redwood,  on  the  defendants 
railroad,  pin-chased  from  the  ticket  agent  a  through  ticket 
to  New  York.  The  defendants'  road  ran  to  Utica.  From 
that  place  to  New  York  the  route  of  plaintiff's  journey  was 
over  the  New  York  Central  Railroad.  By  the  neglect  of 
the  ticket  agent,  the  Central  railroad  coupon  omitted  to 
name  the  place  to  which  the  passenger  was  to  be  carried 
from  Utica.  The  plaintiff  was  carried  to  Utica,  where  the 
depot  seems  to  be  used  in  common  by  both  railroads.  At 
that  place  the  plaintiff  sought  exit  from  the  depot  to  the 
tracks  where  was  the  train  of  the  Central  railroad.     The 
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doorman  refused  her  exit,  dud  after  some  altercation  she 
was  compelled  to  buy  a  new  ticket  from  Utica  to  New 
York. 

This  suit  was  brought  for  damages  for  failure  to  trans- 
port the  plaintiff  to  the  Central  railroad  cars. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
for  a  non-suit  on  two  grounds.  First:  that  the  ticket  agent 
at  Redwood  was  the  agent  of  the  Central  railroad  as  far  as 
regards  the  sale  of  the  ticket.  Second:  that  the  evidence 
showed  that  plaintiff  was  excluded  from  the  train  by  the 
agents  of  the  Central  railroad,  not  those  of  the  defendant. 
The  motion  was  granted. 

We  think  this  disposition  of  the  case  erroneous.  The 
ticket  agent  was  the  agetit  of  the  defendant;  the  ticket  he 
sold  purports  on  its  face  to  be  issued  by  the  defendant  on 
account  of  the  New  York  Central  Railroad  Company.  The 
conductor  on  the  train  passed  the  plaintiff  on  this  ticket  to 
Utica.  This  was  recognition  of  authority  in  the  ticket 
agent  to  sell  such  a  ticket.  The  plaintiff's  evidence  tends  to 
show  that  the  station  officers,  who  prevented  her  access  to 
the  Central  train  were  the  officials  of  the  defendant.  This 
may  not  have  been  the  case,  and  further  evidence  for 
defendant  might  have  proved  beyond  question  that  they 
were  the  agents  of  the  Central  company.  But  this  fact  did 
not  so  appear  at  this  stage  of  the  case.  Further,  the  plaint- 
iff's difficulty,  it  appeared,  was  caused  by  the  neglect  of  de- 
fendant's ticket  agent  to  properly  stamp  the  ticket.  For 
the  result  of  this  neghgence  tlie  defendant  was  liable. 
Whether  defendant  is  liable  for  more  than  the  cost  of  the 
new  ticket  to  New  York,  it  is  not  necessary  to  determine. 
It  was  hable,  at  least,  for  that  damage. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 
Costs  to  sibide  event. 

Barnard,  P.  J.,  and  Dykeman,  J.,  concur. 

William  W.  Rope  and  Charles  R.  Rope,  Resp'ts,  v.  Au- 
gusta G.  Van  Wagner,  Appl't. 

{Supreme  Court  General  Term,  Second  Department,  Filed  JvXy  SS,  1886,) 

Married  women— Charging  their  separate  estate — Promissory  note — 
Liability  op  wife. 

Where  defendant,  a  married  woman,  was  conducting  a  separate  business 
and  in  course  of  it  bought  sash  and  blinds,  for  which  a  note  was  given 
signed  by  her  husband  as  attorney,  he  conducting  the  business  imder  power 
of  attorney,  she  being  present  whf»n  note  was  given  and  saying  it  was  her 
note,  and  also  endorsing  same  with  apt  words  to  bind  her  separate  estate, 
protest  being  waived  by  the  husband,  in  action  brought  on  note  by  third 
I)arty,  to  whom  it  had  been  transferred.  Held,  that  the  wife  having  re- 
ceived the  property,  for  which  the  note  was  given,  as  purchaser,  she  bound 
herself  by  the  signature  of  her  husband  as  attorney,  and  that  she  is  also  liable 
as  endorser.  Per  Barnard,  P.  J.  Held,  further,  that  the  contract  of  the 
wife  is  a  guaranty  and  the  guarantor  is  liable  without  protest  and  notice. 
Per  Cullen,  J. 
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Appeal  from  judgment  in  favor  of  plaintiff. 

F.  P.  Bellamy y  for  resp'ts;  E.  B.  Van  Warty  for  app't. 

Barnard,  P.  J. — ^The  appellant  is  a  married  woman. 
She  was  conducting  a  separate  business,  and  in  the  course 
of  it  bought  sash  and  olinds  of  one  William  HaU.  The 
business  was  conducted  by  the  appellant's  husband,  and 
his  power  of  attorney,  verbal  and  written,  is  abundantly 
proven.  The  appellant  was  present  when  the  note  was 
^ven,  which  was  given,  it  appears,  in  the  usual  way,  and 
signed  in  the  husband's  name,  E.  J.  Van  Wagner,  with  the 
addition  of  the  abbreviation  "att'y."  Hall's  representative 
spoke  to  the  appellant,  who  was  present,  to  put  her  name 
on  the  note.  She  asked  me  what  for;  said  that  was  her 
note."    She  is  bound  as  maker. 

She  received  the  property  for  which  it  was  given  as  pur- 
chaser, and  she  bound  nerself  by  the  signatm-e  "E.  J.  van 
Wagner,  Att'y."  She  is  also  Uable  as  indorser.  To  remove 
Han's  objection  that  the  business  partners  made  the  ob- 
jection that  they  did  not  know  who  he  was  attorney  for, 
she  indorsed  her  name  on  the  note  with  apt  words  to  bind 
her  separate  estate. 

The  note  was  transferred  to  the  plaintiff,  and  when  it 
was  about  to  become  due  and  the  general  agent  wrote  to 
the  plaintiff,  and  this  is  the  narrative  of  the  interview : 
"Mr.  Van  Wagner  came  to  my  house  (Hall's)  and  wanted 
me  to  go  down  and  see  Mr.  Eope  with  him,  who  held  this 
note.  We  went  down  to  Mr.  Kope's  house  and  wanted  to 
get  the  note  extended.  Mr.  Rope  said  that  he  would  not 
extend  the  note,  that  he  did  not  want  it  sued;  there  was 
some  suit  going  on,  and  he  said  he  would  not  sue  it,  or  he 
would  not  protest  it  if  I  would  waive  notice  of  protest.  He 
then  said  the  bank  don't  want  to  take  these.  Have  you 
authority  to  sign  your  name  as  E.  J.  Van  Wagner,  att'y. 
for  Mrs.  Van  Wagner.  He  says  I  have.  Nothing  else  was 
said  except  that  Mr.  Eope  agreed  to  hold  the  note."  With 
a  general  agent  of  such  power  that  he  was  equal  to  the  prin- 
dpal,  this  amounted  to  a  waiver  of  protest.  Spencer  v. 
Harvey,  17  Wend.,  489;  Sheldon  Y.Chapmany  31  N.  Y.,  644; 
Horton  v.  Sheldony  53  Barb.,  23;  substantially  afl&rmed  in 
the  court  of  appeals;  23  N.  Y.,  93. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Dykman,  J.,  concurs. 

CuLLEN,  J. — ^We  think  it  was  not  competent  to  prove 
that  the  note  signed  E.  J.  Van  Wagner,  attorney,  was  the 
note  of  the  defendant,  Augusta  C.  Van  Wagner,  her  name 
not  appearing  on  the  note.  30  Him,  366;  8  id.,  535.  Nor 
was  the  defendant  Uable  as  endorser,  no  notice  of  the  non- 
payment of  the  note  having  been  given  to  her. 
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The  note  was  payable  to  the  order  of  one  S.  Hall,  and 
the  alleged  endorsement  in  the  form  following  :  "For  value 
received,  I  charge  my  separate  estate  with  the  payment  of 
this  note — Augusta  Gr.  Van  Wagner." 

It  was  proved  that  the  note  was  so  endorsed  prior  to  the 
deUvery  to  Hall,  and  that  the  consideration  of  tne  note  was 
a  sale  of  goods  to  the  defendant.  It  is  doubtless  the  rule 
that  when  a  note  is  endorsed  by  a  third  ijerson  before  deUv- 
ery to  the  payee,  for  the  {purpose  of  giving  credit  to  the 
maker,  such  third  person  is  liable  only  as  endorser.  But 
we  are  of  opinion  that  the  contract  of  the  defendant  was 
not  one  of  endorsement.  We  think  it  was  that  of  guaranty. 
It  expressed  a  valid  consideration,  and  charged  the  ^tate 
of  the  defendant  with  the  absolute  payment  of  the  note. 
Such  a  contract  is  a  guaranty,  and  the  guarantor  is  liable 
without  protest  and  notice  thereof.  The  defendant  was, 
therefore,  properly  held  hable  for  the  payment  of  the  note 
on  the  conceded  facts  of  the  case,  and  she  was  ncwise 
harmed  by  the  admission  of  the  improper  testimony. 

The  judgment  should  be  affirmed,  with  costs. 


Joseph  A.  Taylor,  Assignee,  Eesp't,  v.  Stephen  R. 
PiNCKNEY,  AppPt. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  July  £3,  1886,) 

1.  Practice — Contract — Quantum  meruit -when  one  can  recover  on. 

One  may  declare  on  a  special  contract,  and  failing  to  prove  f«uch  may 
recover  on  a  quantum  meruit, 

2.  Same— New  trial. 

Motion  for  a  new  trial  m  the  ground  of  newly  discovered  evidence  will 
be  denied  when  such  evidence  is  merely  cumulative,  and  could  with  dili- 
gence have  been  produced  at  the  trial. 

Appeal  from  judgment  in  favor  of  plaintiff  on  verdict 
of  a  jury. 

Charles  V,  Judson,  for  resp't;  Spink  &  Martin,  for 
app'lt. 

CuLLEN,  J. — ^This  action  is  to  recover  for  storage  of  a 
printing  press  on  an  express  contract.  But  two  exceptions 
were  t^en  by  the  appellant.  The  first  was  to  the  admis- 
sion of  evidence  of  tne  value  of  the  storage.  This  was 
not  well  taken.  We  think  it  now  the  settled  practice  that 
one  may  declare  on  a  special  contract,  and  failing  to  prove 
such,  may  recover  on  a  quantum  meruit.  Sttssdorf  v. 
Schmidt y  55  N.  Y.,  319;  Smith  v.  Lippincott,  49  Barb.,  398; 
Scott  V.  LillienthcU,  9  Bosworth,  224. 

There  is  no  reason  why  the  parties  should  be  remitted  to 
a  second  Utigation.  The  second  exception  was  to  the  denial 
of  a  motion  to  dismiss  the  complamt.  This  motion  was 
placed  on  the  sole  ground  that  there  was  no  proof  to  show 
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the  defendant  was  the  owner  of  the  press.  In  this  we 
think  the  defendant  is  in  error.  The  plaintiff's  assignee 
had  testified  to  distinct  admissions  by  the  defendant  of 
such  ownership.  The  cause  was  submitted  to  the  jury- 
under  a  charge  to  which  no  exception  was  taken.  We 
think  there  was  no  such  preponderance  of  evidence  as  to 
justify  our  interference  with  the  verdict. 

The  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  was  properly  denied. 

The  evidence  was  merely  cumulative  and  could  with  dili- 
gence have  been  produced  at  the  trial. 

Judgment  and  order  denying  motion  for  new  trial  should 
be  affirmed  with  costs. 

Barnard,  P.  J.,  and  Dykemak,  J.,  conciu-. 

People  ex  rel.  The  BosTon,  Hoosac  Tunnel  and  Western 
Bahjioad,  Pl'flfs,  V,  Lyman  C.  Wilder  and  others,  Df 'ts. 

(Supreme  Court,  Special  Term,  Albany  Ckmnty,  Filed  April,  1886.) 

1.  Railkoads — Taxes  and  assessments— Assessors— Rules  which  govern 
them  in  making  assessments  of  railroads. 
One  of  the  chief  factors  in  determining  the  value  o$  a  railroad  for  the 

Surposes  of  asse  sment,  is  the  earnings  of  the  company  or  its  capacity  to 
o  business  and  the  return  of  a  fair  equivalent  to  its  stockholders  for  the 
money  invested.  In  assessing  the  real  estate  of  a  railroad  corporation  the 
assessors  are  not  required  to  assess  it  as  an  isolated  piece  of  land,  but  each 

Siece  of  property  is  to  be  estimated  in  connection  with  its  position,  its  inci- 
ents  ana  the  business  and  profits  to  be  derived  therefrom.  It  is  to  be 
regarded  as  part  and  parcel  or  the  whole  railroad,  and  the  whole  line  is  to 
be  tikcn  into  consideration,  its  capacity  for  earnings,  and  its  expenses,  etc., 
are  all  to  be  taken  into  account,  and  from  that,  among  other  things,  is  to 
be  evolved  the  proper  amount  which  should  be  assessed  upon  the  compa- 
ny's property  in  each  town  through  which  the  line  passes. 

2w  Same — Costs — When  assessors  required  to  pay — Laws  1886,  chapter 

1,  SECTION  6. 

Where,  as  in  this  case,  it  appears  that  the  true  rule  of  law  upon  which  a 
valuation  should  be  made,  and  the  facts  in  regard  to  a  specified  railroad 
company  as  to  its  earnings,  its  expenses,  its  bonded  indebtedness,  and  its 
faUure  to  earn  any  dividends  were  all  before  the  assessors,  and  with  full 
knowledge  of  these  rules  of  law  applicable  thereto,  they  recklessly  and 
willfully  refused  to  be  guided  by  such  evidence,  or  to  be  bound  by  such 
rules,  and  made  their  assessments  at  what  the  court  determines  to  be  an 
erroneous  and  outrageous  valuation,  for  no  other  reason  than  that  it  Is  in 
their  power,  in  the  first  instance,  to  thus  make  it,  they  will  be  required  to 
pay  costs  as  the  statute  permits. 

Motion  to  reduce  assessment  of  the  relators,  in  the  town 
of  Hoosac,  Eensselaer  county,  N.  Y. 

T.  F.  Hamilton^  for  motion;  Samtcel  Foster,  for  def'ts 
opposed. 

Peckham,  J. — An  assessment  in  this  proceeding  was 
made  by  the  defendants,  and  has  been  vaKdated,  so  far  as 
procedure  is  concerned,  by  chapter  1  of  the  acts  of  1886. 

The  relators  at  the  time  the  assessment  was  made,  or 
upon  the  day  upon  which  cause  might  have  been  shown  for 
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reducing  the  assessment^  appeared  before  the  assessors  and 
made  appUcation  for  a  correction  of  this  assessment,  which 
application  was,  after  deliberation,  denied  by  the  defendants. 

A  writ  of  certiorari  was  procured,  and,  upon  its  return, 
a  referee  was  appointed  to  take  testimony.  The  referee  has 
reported^  the  testimony  taken,  and  the  case  now  comes  up 
for  final  adjudication. 

The  assessors  in  this  proceeding  have  assessed  the  prop- 
erty of  the,  relators,  in  the  town  of  Hoosac,  at  the  sum  of 
$255,057.44,  which  makes  an  assessment  per  mile  of  $21,- 
762.58.  There  are  in  the  town  128  and  85-100  acres  of  land 
belonging  to  relators.  The  value  claimed  by  the  relators, 
of  this  same  property,  is  $58,600,  making  an  over- valuation, 
as  claimed,  of  $196,457.44. 

No  one  on  reading  the  evidence  in  this  proceeding,  taken 
before  the  referee,  can  come  to  any  other  conclusion,  as  it 
seems  to  me,  than  that  this  assessment  is  erroneous,  in  that 
it  is  grossly  excessive. 

It  appears  by  imdisputed  evidence,  that  there  was,  after 
the  completion  of  the  road,  and  for  the  twelve  months 
prior  to  June  30,  1883,  a  deficit  of  $34,440.36;  the  gross 
earnings  for  tnat  period  being  $336,858.50;  and  the  operat- 
ing expenses  and  taxes  $367,298.86.  For  the  next  twelve 
months  the  amoimt  of  net  earnings  was  $20,626.59;  and  for 
the  twelve  months  ending  the  30tn  of  June,  1885,  the  gross 
earnings  were  $510,235.66,  while  the  operating  expenses  and 
taxes  amoimted  to  $538,439.23,  leaving  a  deficiency  of  $28,- 
203.57,  and  a  total  deficiency  of  earnings  to  pay  the  operat- 
ing expenses,  for  three  years,  of  $38,017.34.  The  railroad 
has  a  bonded  debt  of  $2,000,000,  and  not  one  dollar  of  inter- 
est has  been  paid  on  that  amoimt  from  its  earnings,  and  no 
dividends  have  been  paid  to  the  stockholders  for  that  time. 

The  testilnony  on  the  part  of  the  relators  shows  that  the 
value  of  their  property  m  the  town  of  Hoosac,  in  the  year 
1885,  did  not  probably  exceed  $5,000  per  mile.  Certainly  it 
did  not  reach  $10,000  per  mile.  The  testimony  on  the  part 
of  the  defendants  shows  that  one  witness  thought  it  would 
amount  in  value  to  $20,000  a  mile,  but  he  knew  nothing  of 
the  earnings  and  expenses  of  the  road,  and  stated  that  he 
was  himself  almost  unable  to  form  an  opinion  of  the  value 
of  the  property;  and  at  the  same  time  ne  stated  that  his 
opinion  was,  that  the  earning  capacity  of  the  road  was  one 
or  the  chief  factors  in  determining  its  value.  The  other 
witness  who  was  sworn  for  the  defendants  put  the  value  of 
the  property  of  the  relators  at  $4,500  a  mile. 

Upon  the  law  as  laid  down  in  some  of  the  late  cases  in 
the  supreme  court  there  is  no  doubt  but  that  one  of  the 
chief  factors  in  determining  the  value  of  a  railroad  for  the 
purposes  of  assessment,  is  the  earnings  of  the  company, 
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or  its  capacity  to  do  business,  and  the  return  of  a  fair 
equivalent  to  its  stockholders  for  the  money  invested.  The 
case  of  TTie  People,  etc.,  v.  Barker  {4:S  N.  Y.,  70),  cited  by  the 
learned  counsel  for  the  defendants,  it  seems  to  me,  is  not 
at  war  in  the  shghtest  degree  with  the  law  as  laid  down 
in  the  supreme  court.  In  the  case  in  48  N.  Y.,  the  court 
holds  that,  in  assessing  the  real  estate  of  a  railroad  corpo- 
ration, assessors  are  not  required  to  assess  it  as  an  iso- 
lated piece  of  land,  but  each  piece  of  property  is  to  be 
estimated  in  connection  with  its  position,  its  incidents,  and 
the  business  and  profits  to  be  derived  therefrom.  That 
is  subtantiaUy  the  rule  as  laid  down  by  the  supreme  court. 
Here  is  a  property  which  cost  a  very  large  amount  of 
money.  That  portion  of  it  which  is  situated  in  the  town 
of  Hoosac,  for  the  pinpose  of  taxation,  is  to  be  regarded 
as  part  and  parcel  or  the  whole  railroad,  and  the  whole  Une 
is  to  be  taken  into  consideration,  its  capacity  for  earnings, 
and  its  expenses,  are  all  to  be  tafcen  into  account,  and  from 
that  among  other  things  is  to  be  evolved  the  proper  amornit 
which  should  be  assessed  upon  the  company's  property  in 
each  town  through  which  the  line  passes.    - 

In  this  particular  case  we  have  a  corporation  using  a  rail- 
road whicn  has  been  lately  built,  whicn  corporation  for  the 
last  three  years  has  made  a  net  loss  in  operating  its  road  of 
over  $38,000,  and  has  been  able  to  pay  no  interest  on  its 
bonded  indebtedness  of  $2,000,000,  and  paid  no  dividends 
to  stockholders,  and  whicn  corporation  is  assessed  $255,- 
057.44  upon  128.85  acres  of  land,  making  about  $2,000  an 
acre  of  valuation.  That  must  be  very  far  above  the  value 
of  the  property  taken  as  a  farm  property,  and  with  the  cost 
of  the  rails  as  old  iron  added,  while  the  value  of  the  prop- 
erty, taking  it  in  connection  with  the  whole  railroad,  under 
the  circumstances  of  the  last  three  years,  running  behind 
at  the  rate  of  nearly  $40,000  in  that  time,  in  its  mere  ex- 
penses, and  unable,  of  course,  to  pay  a  dollar  of  its  indebt- 
edness or  any  dividends  to  its  stockholders,  such  a  prop- 
erty in  such  a  time  must  necessarily  be  of  very  little  or 
no  value  as  a  railroad.  The  possibiUties  of  the  future  must 
be  left  to  take  care  of  themselves,  and  when  the  company 
is  able  to  earn  any  money,  over  and  above  its  actual  oper- 
ating expenses,  the  assessors  will  have  the  opportimity 
then  to  determine  the  value  of  the  property  in  tneir  town 
for  assessment,  guided  by  those  facts. 

The  assessment  must  be  set  aside  as  grossly  excessive  and 
erroneous,  and  I  do  not  think  it  necessary,  upon  the  evi- 
dence, to  order  a  re-assessment  of  the  prop^erty,  and  I  think 
the  assessment,  as  made,  can  be  corrected  in  such  a  manner 
that  it  shall  accord  with  law  and  justice,  and  as  the  fact  is 
N.  Y.  Rep.,  Vol.  HI.        21 
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developed  in  this  proceeding.  I  accordingly  direct  the 
assessment  to  be  reduced  to  the  siun  of  $10,000  a  mile, 
which  is  somewhat  higher  than  the  relators'  witness  said  he 
would  give  for  the  road,  but  I  will  be  sure  and  have  it  high 
enough.  The  gross  siun  may  be  stated  in  the  order  as  set- 
tled. This  much  has  appeared  to  me  as  entirely  plain. 
The  only  question  I  have  had  in  regard  to  this  matter,  after 
reading  through  the  evidence  and  making  myself  acquainted 
with  the  facte,  has  been  as  to  what  msposition  I  should 
make  regarding  the  costs  of  the  proceedings. 

By  section  6,  of  the  act  under  which  these  proceedings 
are  taken,  costs  are  not  to  be  allowed  against  assessors,  unless 
it  shall  appear  to  the  court  that  they  acted  with  gross  negU- 
gence,  or  bad  faith,  or  with  maUce.  In  this  case  it  appears 
that  after  the  assessment  was  made,  and  upon  the  grievance 
day,  as  it  may  be  termed,  coimsel  for  the  relators,  and  one 
of  its  general  oflftcers,  appears  before  the  assessors,  and  upon 
such  appearance  the  facts,  which  have  been  already  detailed 
herein,  regarding  the  condition  of  the  financial  affairs  of 
the  railro^  company,  were  given  to  the  assessors.  The 
decisions  were  read  to  them,  which  have  been  referred  to 
by  this  coiui;,  in  which  it  was  stated  what  the  true  rule  was 
upon  which  a  valuation  should  be  made,  and  that  such  true 
rule  re<juired  that  the  fact  of  the  earnings  should  enter 
largely  mto  the  question  as  to  what  that  value  should  be. 
So  it  appeared  before  these  assessors  that  the  true  bill  of 
law  was  given  them;  that  the  facts  in  regard  to  this  rail- 
road company  as  to  its  earnings;  as  to  its  expenses;  as  to 
its  bonded  indebtedness;  and  as  to  its  failure  to  earn  any 
dividends;  were  all  given  to  the  defendants  herein,  and  that 
they,  with  full  light  and  entire  knowledge  upon  the  subiect 
made  their  assessment  at  what  this  court  determines  to  be 
an  outrageous  valuation.  By  the  evidence,  it  would  appear 
that  these  defendants  have  made  up  their  minds  that  over 
$20,000  per  mile  must  be  the  sum  to  assess  these  relators 
upon  their  property  in  the  town  of  Hoosac,  and  this  too 
without  any  reference  to  the  material  facts  in  the  case. 
The  evidence  shows  that  such  assessment  is  grossly  exces- 
sive, and  that  they  intend  to  stand  by  such  assessment  for 
the  future  upon  tne  same  state  of  facts  that  now  exist,  un- 
less the  court  should  step  in  and  reduce  their  assessment. 
In  other  words,  that,  paying  no  attention  to  the  rules 
of  law,  paymg  no  attention  to  the  facts  in  this  case,  re- 
gardless and  reckless  as  to  both,  they  insist  on  niak- 
ing  this  erroneous  assessment  for  no  other  reason,  that 
the  court  can  see,  than  that  it  is  in  their  power,  in  the  first 
instance,  to  thus  make  it. 

Under  these  circumstances,  although  the  assessors  testify 
they  are  not  actuated  by  malice  or  bad  motives  towards  the 
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relators,  the  coxirt  can  see  nothing  else  than  a  reckless  dis- 
regard of  undisputed  evidence,  which,  if  properly  weighed 
and  proper  attention  given  to  it,  would  necessarily  result  in 
a  very  large  decrease  m  the  amount  of  the  assessment. 

Therefore,  if  with  f uU  knowledge  of  these  facts,  and  with 
full  knowledge  of  the  rules  of  law  appUcable  thereto,  the 
assessors  recklessly  and  willfully  reiuse  to  be  guided  by 
such  evidence,  or  bound  by  such  rules,  I  think  that  they 
are  clearly  within  the  provision  of  the  statute,  showir^ 
that  they  acted  either  with  gross  negUgence  or  bad  faith. 

In  order  that  it  may  be  known  that  assessors,  under  such 
circumstances  as  this  proceeding  developes,  have  no  right 
to  willfully  ignore  evidence,  and  to  recklessly  refuse  to  be 
guided  by  the  rules  of  law,  and  where,  as  in  this  case,  the 
matter  is  entirely  plain,  and  the  evidence  substantially  un- 
contradicted, and  where  no  imprejudiced  mind  can  come  to 
any  but  one  conclusion,  viz.,  that  the  decision  arrived  at  by 
the  assessors  is  imjust  and  outrageously  excessive,  and 
when  such  facts  clearly  appear  before  the  court,  it  will,  as 
in  this  case^  and  in  the  course  of  a  due  administration  of 
the  law,  visit  the  defendants  with  the  penalty,  in  the  way 
of  costs,  that  the  statute  permits. 

For  these  reasons  1  grant  the  motion,  and  hereby  reduce 
.this  assessment  to  $10,000  per  mile,  with  costs  against  the 
defendants.  

Effie  Davis,  Pl'tf ,  v.  Alexander  Davis  and  Wife,  Def 'ts. 

(Supreme  Court,  Special  Term,  Monroe  County,  Filed  April,  1886.) 

CoBf&— In  PAKTinoN  actions— Codb  Civil  Procedubb,  sections  8228, 1569. 
A  plaintiff  recovering  in  an  action  for  partition  is  entitled  to  costs,  of 
course,  under  section  QZ28,  Code  Civil  Procedure,  and  neither  court  or  ref- 
eree has  any  discretion  as  to  costs,  nor  can  any  portion  of  defendant's  costs 
be  charged  upon  the  plaintiff.  But  under  section  1559,  a  defendant  is  only 
liable  to  so  much  of  plaintiff's  costs  as  is  pro:  ortioned  ^  ^^  interest  of 
such  defendant  in  Uie  real  estate  partitioned. 

The  issues  in  this  case  were  tried  before  a  referee,  and  on 
the  coming  in  of  his  report  an  interlocutory  judgment  was 
entered  by  which  it  was  declared  that  the  right  and  interest 
of  the  plaintiflf,  in  the  real  estate,  was  one-third,  and  that 
of  the  defendant,  Alexander  Davis,  was  two-thirds,  subject 
to  the  inchoate  right  of  dower  of  his  wife,  and  partition  was 
ordered  made  between  them  accordingly. 

As  to  costs,  file  report  of  the  referee  is,  that  the  plaintiff 
and  Alexander  Davis  are  each  entitled  to  costs,  to  oe  paid 
by  them  respectively,  in  proportion  to  their  respective  rights 
and  interests  in  the  land  partitioned. 

Upon  the  appUcation  for  final  judgment  the  plaintiff 
claims  that  she  is  entitled  to  costs  of  course,  and  that  Alex- 
ander Davis  is  not  entitled  to  costs  against  her. 
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Abbotty  Rorbach  &  Abbott^  for  pl'tf ;  James  Woody  for 
deft,  A.  Davis. 

Angle,  J. — By  section  3228,  Code  Civ.  Pro.,  a  plaintiflf  is 
entitled  to  costs  of  course  upon  final  judgment  in  an  action 
triable  by  jury,  brought  to  recover  an  interest  in  real  prop- 
erty, or  in  which  a  claim  of  title  to  real  property  arises 
upon  the  pleadings.  Under  section  1544,  an  issue  of  fact 
joined  in  such  an  action  is  triable  by  jury.  In  Jones  v. 
Emery  (1  Civ.  Pro.  Rep.,  338),  this  court  held  at  special 
term  that  in  an  action  to  recover  dower  the  plaintiflf  was, 
under  the  above  provision,  entitled  to  costs  of  course,  and  in 
VanWyck  v.  Baker  (11  Hun,  309),  it  was  held  at  general 
term  that  in  an  action  by  a  judgment  creditor  to  set  aside 
a  fi'audulent  conveyance  of  lands,  the  prevailing  party  was 
entitled  to  costs  or  course,  under  the  Code  of  Procedure, 
because  a  claim  of  title  arose  on  the  pleadings.  Under  sec- 
tion 3228,  I  think  plaintiflf  recovers  her  costs  of  course;  but 
section  1559  declares  that  final  judgment  in  partition  must 
award  that  each  defendant  pay  to  plaintiflf  nis  proportion 
of  plaintiflf's  costs,  and  that  the  sum  to  be  paid  by  each  de- 
fendant must  be  fixed  by  the  court  according  to  the  respec- 
tive rights  of  the  parties.  In  the  present  case  those  rights 
are,  plaintiflf  one-third,  defendant  two-thirds,  and  under 
section  1559,  the  latter  must  pay  two-thirds  of  plaintiflf's 
costs. 

Costs  in  this  case  were  not  in  the  discretion  of  the  referee ; 
nor  are  they  in  the  discretion  of  the  court;  nor  can  I  fina 
any  authority  for  chareine  any  portion  of  defendant's  costs 
upon  the  plamtiflf .  Whether  partition  is  an  equitable  or 
legal  action  need  not  be  decided;  the  question  of  costs  does 
not  depend  upon  that,  but  upon  whether  it  is  triable  by 
jury,  and  whether  a  claim  of  title  to  real  estate  arises  upon 
the  pleadings.  

John  M.  Smtih,  Plt'flf,  v.  Seth  A.  Tozer,  impl'd.  Deft. 

{Supreme  Court,  Special  Term,  Munroe  County,  Filed  May,  1886.) 

1.  Practice — Supplementary  proceedings — Receiver — Power  op  su- 

preme COURT  IN  PROCEEDINGS  BEFORE  COUNTY  JUDGE. 

Since  the  Code  of  Civil  Procedure  has  changed  proceedings  supplement- 
ary to  execution  from  proceedings  in  an  action  to  **  special  proceedings," 
and  made  other  changes,  thi^  court  has  not  power,  when  proceedings 
are  before  a  county  judge,  to  order  the  debtor  to  execute  an  as8i2nment 
of  lands  out  of  this  state  to  a  receiver  appointed  by  the  county  judge. 

2.  Same— Power  op  county  judge  to  make  order— Code  Civ.  Pro.,  §§ 

2483,  2441,  2471. 

The  power  of  a  county  judge  to  make  such  an  order  is  doubtful,  and 
this  court  should  not  punish  the  debtor  as  for  a  contempt  in  not  obeying  it. 
Code  of  Pro.,  gg  244,  279,  298;  Code  of  Civ.  Pro.,  §§2488,  2447,  2457, 
2464-2471 ;  Fennerv.  Salbom,  87  Barb.,  610;  Boss  y.Wigg,  36  Hun,  109; 
Mason  v.  Hdckett,  85  Hun,  288,  examined. 
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Motion  by  plaintiflf  for  an  order  requiring  defendant  to 
execute  deeds  conveying  lands  in  Illinois  to  a  receiver  ap- 
pointed by  the  county  judge  of  Ontario  county  in  proceed- 
mgs  supplementary  £o  execution  as  required  by  an  order  of 
said  judge,  and  that  he  be  punished  for  contempt  for  neg- 
lecting and  refusing  to  obey  said  order. 

H.  M.  Fieldy  for  motion;  S.  Ooodtuin,  opposed. 

Angle,  J. — Under  the  Code  of  Procedure,  §  297,  a  judge 
could,  in  supplementary  proceedings,  order  any  property  of 
the  judgment  debtor,  not  exempt  from  execution,  to  be  ap- 
phed  in  satisfaction  of  the  judgment,  and  by  section  298  he 
could  appoint  a  receiver  with  like  authority  as  if  the  ap- 
pointment were  made  by  the  court  according  to  section  244 
of  the  same  code.  Under  these  provisions  it  was  held  in 
Fenner  v.  Sanborn  (37  Barb.,  610,  612-13),  that  the  title  of 
a  debtor  to  real  estate  situate  out  of  the  state  would  not,  by 
virtue  of  the  appointment  of  a  receiver,  vest  in  him  so  as  to 
be  effectual  in  the  state  where  the  land  was  situated,  and 
that  as  the  judge  had  power  to  order  all  property  of  the 
debtor,  without  qualification  as  to  where  it  might  be  situa- 
ted (except  property  exempt  from  execution)  to  be  appKed 
in  payment  of  the  judgment,  and  as  such  power  could  only 
be  effectually  executed  by  an  order  that  the  debtor  execute 
to  the  receiver  a  conveyance  of  such  property  in  such  form 
as  to  be  effectual  to  transfer  the  title  according  to  the  laws 
of  the  state  where  the  property  was,  the  judge  had  power 
to  make  such  an  order  and  to  punish  him  for  contempt  if 
he  refused  to  do  so.  Fenner  v.  Sanborn  was  approved  in 
Clan  Ranald  v.  TF^/fcojf  (41  Sup.  Ct.  R.,  529),  a  case  under 
the  Code  of  Procedure,  in  which  the  court,  upon  the  motion 
of  the  receiver,  ordered  the  debtor  to  make  an  assignment 
of  his  property  situated  in  another  state. 

The  code  of  Civil  Procedure,  §  2464,  gives  to  the  judge 
power  of  ^*  appointing  a  receiver  of  the  property  of  the 
judgment  debtor,"  but  omits  anything  about  the  power  of 
such  receiver.  A  more  important  difference  between  the 
former  Code  and  the  present  is,  that  by  the  former  the 
judge  had  power  to  direct  apphcation  of  any  property  of 
the  debtor  (not  exempt  from  execution),  to  the  satisfaction 
of  the  judgment,  and  it  was  upon  this  provision  that  Fen- 
ner V.  Sanborn  was  decided.  1  am  not  cited  to  any  clause 
in  the  Code  of  Civil  Procedure  giving  this  power  to  the 
judge,  nor  have  I  been  able  to  find  any  such  provision,  ex- 
cept as  the  appointment  of  a  receiver  itself  works  out 
such  apphcation  under  §§  2447,  2449,  2450,  2464,  2465,  2466, 
2467,  2469,  2470,  2471.  The  case  of  Fenner  v.  Sanborn  is 
not  noV  an  authority  for  the  power  claimed,  but  on  the 
contrary,  the  imphcation  is  that  the  present  Code  by  omit- 
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• 
ting  the  clause,  which  in  the  former  Code  had  been  held  to 
confer  that  power,  has  designedly  witheld  the  power. 

Thei^e  is  a  still  more  important  difference  between  sup- 
plementary proceedings  imder  the  Code  of  Procedure,  and 
supplementary  proce^ings  under  the  Code  of  Civil  Pro- 
cedure. Under  the  former,  they  were  proceedings  in  the 
action  in  which  the  iudgment  was  recovered  on  which  they 
were  foimded,  and  tney  were  said  to  be  in  the  nature  of 
new  remedies  or  equitable  rights  arising  by  force  of  the 
statute  in  the  actkms  in  which  the  judgments  were  recov- 
ered, Wright  v.  Nostrand  (94  N.  Y.,  45-6).  They  were  ex- 
pressly held  not  to  be  special  proceeding.  Dresser  v.  Van 
Pe7^15How.,  19;  S.  C,  6  Duer,  687),  but  as  much  pro- 
ceedings in  the  action  as  the  issuing  of  the  execution  upon 
the  judgment.  Wegman  v.  Childs,  41  N.  Y.,  163.  Under 
the  Code  of  Civil  Procedure,  they  are  "special  proceed- 
ings." Code  Civ.  Pro.,  §§  2433,  3334,  3343,  subd.  10;  Cham- 
phn  V.  Stodarty  64  How,  378;  Fisk  v.  IWgr,  5  Civ.  Pro. 
U,  41. 

The  proceedings  in  this  matter  were  "special  proceed- 
ings" before  the  coimty  iudge  under  certain  statutory 
provisions,  and  this  court  has  no  jurisdiction  over  or  in 
them  except  as  provided  by  statute,  and  such  as  it  has  by 
virtue  of  its  general  supervisory  power  over  inferior  juris- 
dictions. When  such  proceedings  are  before  a  coimty 
judge,  aU  the  power  which  the  Code  gives  this  court,  so  far 
as  I  am  cited,  or  am  able  to  discover,  are  to  review  orders 
made  in  the  course  of  such  proceedings  in  certain  cases, 
section  2433;  to  vacate  or  modify  an  injunction  order  as 
provided  in  section  2451;  and  it  has  concurrent  jurisdiction 
with  the  judge  or  referee  to  punish  as  for  contempt  a  per- 
son who  refuses,  or  without  sufficient  excuse  neglects  to 
obey  an  order  of  a  judge  or  referee,  or  to  attend  oef ore  a 
judge  according  to  the  command  of  a  subpoena,  section 
2457;  it  also  has  power  in  certain  cases  to  control^  direct  or 
remove  a  receiver,  or  to  subordinate  the  proceedings  in  or 
by  which  the  receiver  was  appointed,  section  2466;  and 
under  section  2471  a  receiver  is  subject  to  the  discretion  and 
control  of  the  court  out  of  which  the  execution  issued.  I 
have  not  found  any  provision  of  the  present  Code,  or  any 
authority  under  it,  which  gives  this  court  the  power  to 
interfere  in  proceedings  before  a  county  judge  and  direct 
the  debtor  to  make  an  assignment  to  a  receiver  of  his 
lands  situate  in  another  state,  and  that  part  of  the  motion 
asking  for  such  order  is  denied. 

The  coimty  judge  has  already  made  such  an  order,  and 
imder  section  2457  this  court  has  concurrent  jurisdiction 
with  that  judge  to  punish  as  a  contempt  a  refusal  to  com- 
ply with  it  if  the  judge  had  power  to  make  the  order. 
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I  need  not  consider  whether  the  exercise  of  this  concur- 
rent power  would  be  judicious  without  any  reason  being 
^ven  why  the  jurisdiction  in  which  the  proceeding  is  pend- 
ing, and  which  is  equal  to  that  of  this  court  in  tms  regard 
is  not  so  invoked.  As  already  seen,  the  statutory  provision 
under  which  Fenner  v.  Sanborn,  held  that  the  county 
judge  had  power  to  order  such  an  assignment,  no  longer 
exists.  Since  that  decision,  and  as  part  of  the  same  pro- 
cess by  which  the  change  from  "supplementary  proceed- 
ings in  an  action"  to  '"special  proceedings"  was  made, 
that  provision  has  been  ehminated.  As  above  suggested, 
the  process  provided  for  vesting  in  the  receiver  the  real 
estate  of  the  debtor  is  under  section  2468,  which  declares 
that  "  real  property  is  vested  in  the  receiver  only  from  the 
time  when  the  order,  or  a  certified  copy  thereof,  as  the 
case  may  be,  is  filed  with  the  clerk  of  the  county  in  which 
it  is  situated."  The  order,  with  the  filing  of  it,  appear  to 
be  the  statutory  transfer  of  the  real  estate  of  the  deotor  to 
the  receiver,  and  to  be  the  only  transfer  the  statute  provides 
for. 

In  Ross  V.  Wigg  (39  Hun,  654),  the  general  term  in  the 
fourth  department  say,  with  reference  to  the  declaration  in 
the  Code  of  Civil  Procediu^e  that  the  remedies  provided  by 
section  2432  were  "special  proceedings."  "We  do  not  re- 
gard this  declaration  of  the  legislature  as  indicative  of  any 
intent  to  change  the  character  of  the  proceedings  or  as  in 
any  way  diminishing  the  force  of  section  4,  chapter  96, 
Laws  1857."  In  that  case  the  question  was  whether  the 
changes  in  the  Code  had  ousted  the  recorder  of  the  dtv  of 
Oswego  from  jurisdiction  under  said  section  4  and  which 
under  that  section  he  had  previously  exercised  in  supple- 
mentaiy  proceedings.  I  do  not  regard  the  above  quoted 
sentence  as  an  adjudication  that  tne  change  from  "pro- 
ceedings in  an  action"  to  a  "special  proceeding"  is  not  a 
change  in  the  nature  and  character  oi  the  proceedings  in 
the  case  and  for  the  purposes  I  am  considering.  That  it 
was  not  such  a  change  as  defeated  the  jurisdiction  of  the 
recorder  was  aU  that  the  court  decided,  or,  I  suppose  meant 
to  decide.  One  of  the  controlling  points  in  Wright  v.  Nos- 
trand  {supra)  was  in  the  distinction  between  regarding 
such  proceedings  as  proceedings  in  an  action  and  regarding 
them  as  special  proceedings. 

There  is  in  om*  own  department  a  case  of  some  bearing 
upon  the  question.  In  Mason  v.  Hackett  (35  Hun,  238),  a 
coimty  judge  had  made  an  order  in  supplementary  pro- 
ceedings on  a  docketed  justice's  judgment  for  $20  damages 
and  $7.85  costs-— $27.85;  upon  wmch  an  execution  had  b^n 
issu^  and  returned  unsatisfied.  A  motion  was  made 
before  the  judge  to  vacate  his  order  for  examination,  which 
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he  denied,  and  held  that,  when  section  2458,  which  pro- 
vided that,  in  order  to  entitle  a  judgment  creditor  to  take 
such  proceedings,  **  the  judgment  must  have  been  rendered 
*  *  *  for  a  smn  not  less  than  twentv-five  dollars,  exclu- 
sive of  costs,"  was  modified  in  1881  by  striking  out  the 
words  *^ exclusive  of  costs,"  it  was  no  longer  necessary 
that  the  judgment  should  be  for  twenty -five  dollars,  exclu- 
sive of  costs;  but  the  general  term  reversed  this,  on  the 
froimd  that  the  judgment  being  for  less  than  twenty-five 
ollars,  exclusive  of  costs,  it  was  not  a  hen  on  real  estate; 
and  the  coiut  say  :  "  Whenever  the  proceedings  result  in 
the  appointment  of  a  receiver,  the  title  of  all  his  (the 
debtor's)  real  estate  passes  in  trust  to  that  officer  without 
any  assignment  or  other  convevance  by  the  debtor.  Sec- 
tions 24()4,  2468.  We  think  it  clear  that  it  was  not  the 
intention  of  the  legislature  to  devote  the  debtor's  property 
to  the  payment  of  judgments  against  him  imless  they,  by 
the  same  statute,  become  liens  thereon."  If  this  be  sound 
(and  the  court  held  it  sufficient  to  repel  the  argument  aris- 
ing from  the  change  made  in  the  statute  by  striking  out 
the  words  '' exclusive  of  costs"),  then,  as  the  judgment  in 
the  present  case  was  not  a  hen  on  Illinois  lands,  the  legis- 
lature did  not  intend  they  should  be  reached  by  supple- 
mentary proceedings. 

In  any  view  of  the  case,  I  regard  the  order  of  the  county 
judge  as  of  doubtful  validity,  and  therefore  the  court  should 
not  punish  its  disregard  as  a  contempt.     Rapaljie  on  Con- 
tempts, §  16. 
Motion  denied,  without  costs. 

Mary  M.  Eisley,  Pl'ff ,  v,  Eli  Rice  and  another,  Def 'ts. 

(Supreme  Court,  Special  Term,  Ontario  County,  Filed  Aug,  S,  1886.) 

Practice — New  trla^l — Action  to  recover  real  property — Code  Cnr. 
Pro.,  §  1525 — Rents  and  profits  need  not  be  paid  as  condition  for 
A  new  trial. 

Where  the  complaint  in  an  action  to  recover  real  property  demanded 
judgment  for  the  possession  of  the  premises  and  for  $200,  the  plaintiff's 
damages,  by  the  withholding  the  said  premises  by  defendant  and  use  of 
the  same,  and  the  plaintiff  had  judgment  that  she  recover  of  the  defendant 
$72  for  the  wrongful  detention  and  withholding  of  said  real  estate  from 
her.  Ueld,  that  the  damages  asked  for  and  adjudged  included  the  rents 
and  profits,  and  need  not  iS  paid  as  a  condition  for  a  new  trial  under  Code 
Civil  Procedure,  §  1525. 

Motion  by  defendants  for  new  trial  in  ejectment,  imder 
section  1525,  Code  Civ.  Pro. 
H.  M.  Field,  for  deft;  E.  W,  Gardner,  for  plt'f. 

Angle,  J. — The  only  question  on  this  motion  is,  whether, 
in  addition  to  costs,  the  defendants  must  pay  the  judgment 
for  seventy-two  dollars,  recovered  against  the  defendant, 
Eice.    Under  section  1525,  Code  Civ.  Fro.,  the  defendant  is 
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required  to  pay,  in  addition  to  costs,  ^'all  damages  other 
than  for  rents  and  profits  or  for  use  and  occupation  awarded'* 
by  the  jury.  An  action  of  ejectment  is  an  action  to  recover 
the  immediate  possession  of  real  property  (Code  §  3313,  sub. 
20,)  and  in  such  action  plaintiff  may  demand  in  his  com- 
plaint, and  in  a  proper  case  recover  damages  for  withhold- 
mg  the  property,  (§1496):  these  damages  include  rents  and 
profits,  or  the  value  of  tne  use  and  occupation  when  either 
can  be  legally  recovered  by  the  plaintiff,  (§1497);  and  the 
plaintiff  is  entitled  to  recover  as  damages,  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation  of  the  prop- 
erty for  a  term  not  exceeding  six  years,  (§1531).  Under  the 
above  provisions  damages  lor  detention  now  include  the 
rents  and  profits  or  value  of  the  use  and  occupation,  and  the 
former  rule  as  held  in  Lamed  v.  Hudson  (57  N.  Y.,  151), 
has  been  changed,  De  Lisle  v.  Hunt  (36  Hun.,  620);  see,  also^ 
Wallace  v.  Berdell  (101  N.  Y.,  13). 

The  complaint  here  alleges  among  other  things,  that  de- 
fendants are  in  the  wrongful  possession  of  the  premises, 
and  wrongfully  claim  possession  thereof,  and,  although 

Elaintiff  has  demanded  possession,  the  defendants  have  re- 
iised,  and  stiU  do  refuse,  to  deUver  the  premises  and  the 
possession  to  plaintiff,  and  wrongfully  withhold  the  same 
from  her  to  her  damage  $200,  wherefore  she  demands  judg- 
ment for  the  possession  of  said  premises  and  for  $200,  the 
Elaintiff 's  damages,  by  the  withholding  the  said  premises 
y  the  defendant  and  use  of  the  same ;  and  plaintiff  has 
judgment  that  she  "recover  of  the  defendant,  Eh  Eice,  the 
sum  of  seventy-two  dollars  for  the  wrongful  detention  and 
withholding  or  said  real  estr.te  from  her. "  Under  the  above 
authorities  the  damages  asked  for,  and  adjudged  included 
the  rents  and  profits,  or  the  value  oi:  the  use  and  occupa- 
tion (if  any  was  proven),  being  \.  ha*,  at  common  law  was 
known  by  the  technical  name  of  mesne  profttSy  and  that  the 
damages  awarded  in  this  case  were,  in  fact,  for  rents  and 
profits,  or  use  and  occupation  is  quite  clear  from  the  afiidavits 
and  printed  case ;  defendants,  therefore,  need  not  pay  them 
as  a  condition  for  a  new  trial. 
Motion  granted  without  costs. 

Benjamin  Overton,  Pl'ff,  v.  The  National  Bank  of  Au- 
burn, Deft. 

(Supreme  Court,  Special  Term,  Monroe  County,  Filed  August  S,  1886) 

1.  Practice — Judgment  roll— Of  what  it  should  consist— Code  Ctv. 
Pro.,  §  1237. 

Where  all  there  was  in  the  judgment  roll  with  regard  to  the  verdict  was 
in  the  recital  in  the  copy  judgment  which  forms  part  of  the  roll  and  was  as 
follows:     '*  TMs  action  heaving  been  tried  by  a  jury  at  a  circuit  court  held 
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at  the  court  house  in  Auburn,  N.  T.,  in  and  for  said  county,  on  the  7th 
day  of  May,  1886,  before  Hon.  F.  A.  Macombeb,  and  the  jury  having 
found  a  verdict  for  the  defendant  and  against  the  plaintiff  therein,  and 
said  verdict  having  been  entered  in  the  minutes  of  said  court,  now,  on 
motion  of  E.  H.  Avery,  defendant's  attorney,  it  is  hereby  adjudged  that 
tiie  defendant  recover  of  the  plaintiff  the  sum  of  $67.74  for  its  costs  and 
disbursements  in  said  action."  Held,  that  the  judgment  roll  was  defective 
in  that  it  did  not  contain  the  verdict  of  the  jury  as  required  by  section  1287 
Code  Civil  Procedure.  But  such  defect  in  the  judgment  roll  is  not  a  ground 
for  setting  aside  the  judgment  itself. 

15.  Samb—Cobts— Code  Cnr.  Pro.,  §  8229. 

The  rendition  of  a  general  verdict  for  the  (Mendant  does  not  alone  entitle 
it  to  a  judgment  for  costs.  It  is  only  entitled  to  coits  upon  the  rendering 
of  final  fudgment  in  the  action,  (Code  Civ.  Pro.,  §  8229),  and  that  final 
^dgment  G&ould  be  an  adjudication  of  the  action  or  issues.  Code  Civil 
Procedure,  §  1286. 

•8.  Same — ^Ftnal  judgment — Meaning  op. 

Where,  as  in  this  case,  the  only  determination  of  the  issues  is  that  made 
by  the  verdict,  and  there  is  no  final  judgment  of  the  court  upon  them  in 
the  Judgment  as  entered,  within  the  meaning  of  section  8229,  Code  Civil 
Procedure,  the  judgment  is  defective.  Such  defect  is,  however,  amenda- 
ble and  in  a  proper  case  an  amendment  would  be  allowed. 

Motion  by  plaintiff  to  vacate  judgment  against  him  on 
Terdict. 

J.  D.  Teller,  for  plaintiff;  E.  H.  Avery,  for  defendant. 

Angle,  J. — The  plaintiff  having  by  neglect  or  misunder- 
standing of  his  attorney,  failed  to  serve  notice  of  appeal 
within  the  time  hmited  by  the  Code,  now  moves  to  set 
aside  the  judgment  for  irregularity,  with  a  view  of  bring- 
ingan  appeal  pfter  the  entry  of  a  new  judgment. 

The  first  :iTegularity  assigned  is  that  the  judgment  roll 
does  not  contain  the  verdict  of  the  jury  as  required  by  sec- 
tion 1237,  Code  of  Civil  Procedure.  All  there  is  in  the  roU 
with  reeard  to  the  verdict  is  in  the  recital  in  the  copv  iudg- 
ment  which  forms  part  of  the  roll,  and  which  is  as  follows: 
**This  action  having  been  tried  by  a  jurv  at  a  circuit  court 
held  at  the  court-house  in  Auburn,  In .  Y.,  in  and  for  said 
county,  on  the  7th  day  of  May,  A.  D.  1886,  before  Hon. 
F.  A  Macomber,  and  the  jmy  having  foimd  a  verdict  for 
the  defendant  and  against  the  plaintiff  therein,  and  said 
verdict  having  been  entered  in  the  minutes  of  the  said 
court,  now,  on  motion  of  E  H.  Avery,  defendant's  attorney, 
it  is  hereby  adjudged  that  the  defendant  recover  of  the 
plaintiff  the  sum  of  $67  74  for  its  costs  and  disbursements 
m  said  action  " 

Section  1237  of  the  Code  obviously  requires  what,  under 
the  practice  prior  to  the  Code,  was  supphed  by  the  copy 
minutes  of  trial,  (2  Burr  Prac.,  258),  in  the  judgment  record, 
the  judgment  roll  is  defective  in  the  particular '  claimed  by 
the  counsel  for  plaintiff.  Defendant's  counsel  argues,  that 
though  this  be  held  a  defect  in  the  judgment  roll  it  does  not 
-affect  the  judgment  itself.    By  section  1236,  Code  Civ.  Pro., 
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tiie  derk  is  required  to  keep  a  *'  judgment  book,"  in  which 
each  final  judgment  must  De  entered  and  attested  by  the 
signature  of  the  clerk,  who  must  note  in  the  margin  of  the 
entry  the  day  and  year  of  entering  it.  It  must  specify 
clearly  the  reUef  granted,  or  other  determination  of  the 
action,  or  of  the  issue.  By  section  1189  of  the  Code  when 
a  jury  renders  a  general  verdict  the  clerk  must,  upon  ap- 
plication of  the  party  in  whose  favor  it  is,  enter  judgment 
an  conformity  with  the  verdict,  unless  a  different  direction 
is  given  by  the  court,  or  it  is  otherwise  specially  prescribed 
by  law.  The  clerk  entered  the  judgment  in  this  case  on 
the  8th  day  of  May,  1886,  and  a  copy  of  it,  with  notice  of 
the  entry,  was  served  on  the  plaintiff's  attorney,  on  the 
10th  day  of  May,  1886.  Under  section  1351  of  the  Code, 
an  appeal  must  be  taken  within  thirty  days  after  service  of 
a  copy  of  the  judgment  appealed  from,  and  a  written  no- 
tice of  the  entry  thereof.  My  conclusion  is,  that  this  de- 
fect in  the  judgment  roU  is  not  ground  for  setting  aside  the 
judgment  itseli. 

Another  objection  is  made,  which  goes  to  the  judgment 
itself,  viz. :  that  the  judgment  is  only  for  costs,  and  does 
not  show  upon  its  face,  or  in  the  record,  any  foundation  for 
such  judgment.  The  rendition  of  a  general  verdict  for  the 
defendant  did  not  alone  entitle  it  to  a  judgment  for 
costs.  It  was  only  entitled  to  costs  upon  the  rendering 
of  final  judgment  in  the  action  (Code,  §  3229),  and  that 
final  judgment  be  an  adjudication  specifying  the  de- 
termination of  the  action  or  issues.  Code,  §  1236. 
In  this  case  the  only  determination  of  the  issues  is 
that  made  by  the  verdict ;  there  is  no  final  judg- 
ment of  the  court  upon  them  in  the  judgment  as  entered, 
and  '* final  judgment"  in  section  3229  means  some  act  of 
the  court  or  clerk  pro  fomuXy  at  least,  determining  the 
issues,  for  the  verdict  of  a  jury  cannot  be  held  to  be  a  final 
judgment  under  that  section.  When  a  verdict  is  rendered 
for  a  plaintiff  that  he  recover  a  specific  sum,  it  is  certainly 
requisite  in  a  final  judgment  that  it  contain  an  adjudication 
that  plaintiff  recover  such  sum  of  the  defendant.  It  would 
not  be  sufficient  if  the  judgment  after  reciting  the  verdict 
simply  adjudicated  that  the  plaintiff  recover  of  the  defend- 
ant nis  costs,  specifying  the  amount  of  such  costs.  Under 
the  old  practice  the  judgment  for  defendant  upon  verdict 
was,  ^Hnat  plaintiff  take  nothiag  by  his  suit,  and  that  the 
defendant  go  thereof  without  day,  and  also  that  the  defend- 
ant recover  against  the  plaintiff  the  costs  and  charts  he 
has  expended  in  his  defense."  2  Gra.  Prac,  339 ;  Yates 
Plead.,  805 ;  see,  also  forms,  2  Paine  &  Duer's  Prac,  745. 
I  hold  that  something  to  this  effect  is  contained  in  the  pres- 
ent practice  by  the  requirement  in  section  1236  of  the  Code, 
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that  the  iudgment  should  specify  clearly  the  the  determina- 
tion of  the  action  or  issues,  and  that  the  judgment  in  the 
present  case  is  defective  in  this  regard. 

The  defect,  however,  is  clearly  amendable,  and  I  should 
allow  an  amendment  were  it  not  necessary  to  do  otherwise 
in  order  to  rive  plaintiff  rights  which  he  has  lost  by  error  or 
mistake  of  his  counsel  as  shown  by  the  papers.  There  are 
errors  in  practice  on  both  sides,  and  the  order  will  be  the 
same  as  in  the  somewhat  analagous  case  of  Thomas  v.  Tan- 
ner (14  How.  Pr.,  426,  429). 

Motion  to  set  aside  judgment  granted  without  costs. 


Ida  G.  Smtih,  PFff,  v.  Richard  Collier,  Deft. 

(Supreme  Court,  Special  Term,  Monroe  County,  Filed  S^tember,  1886.) 

Pbacticjb — ^Afptoavitb — ^Efpbct  op  OMrmNQ  venub — ^Ajcendment — CODB 
Civ.  Pro..  §73  J. 
The  venue  of  an  affidavit  is  prima  facie  evidence  of  the  place  where  it  was 
sworn  to,  and  an  affidavit  wanting  a  venue,  or  a  statement  in  the  Jurat 
as  to  where  it  was  taken    contains   no   evidence   that   it   was   sworn  to 
within  the  jurisdiction  of  the  officer  administering  the  oath,  and  it  is 
prima  j^arie  a  nuHitjr.     But  the  omission  does  not  mvalidate  the  oath  or 
render  it  a  nullity  if  it  be  shown  that  it  was  duly  administered  by  a  proper 
officer  within  his  jurisdiction.     The  omission  may  be  supplied  by  amend- 
ment under  Code  Civil  Procedure,  §  728. 

Motion  by  defendant  for  an  order  requiring  plaintiff  to 
give  security  for  costs. 

C.  W,  Stevens,  for  deft;  DeM.  Page,  for  pl'ff. 

Angle,  J. — It  is  objected  to  this  motion  that  the  affidavit 
on  which  it  is  made  is  a  nullity  because  it  has  no  venue, 
and  the  objection  must  be  sustained.  Thompson  v.  Bur- 
hans,  61  N.  Y.,  63,  and  cases  cited.  The  coimsel  for  plain- 
tiff urges  that  the  defect  is  amendable  under  section  723, 
Code  Civ.  Pro.  It  appears  that  the  marine  coiuli  of  the 
city  of  New  York,  in  Clement  v.  Ferenheckj  have  held  that 
an  affidavit  may  be  amended.  I  have  not  access  to  any 
report  of  that  case  further  than  the  statement  to  the  above 
effect  in  Bliss  Code,  vol.  1,  611,  n. 

In  Dexter  v.  Hoover  (2  Cow.,  526),  in  an  affidavit  for  a 
certiorari,  a  mistake  was  made  in  the  given  name  of  the 
defendant  in  the  judgment  sought  to  be  reviewed.  On  a 
motion  to  amend  the  affidavit  in  that  respect,  made  before 
a  i-etum  had  been  made  to  the  writ,  the  court  allowed  a 
supplemental  affidavit  in  the  true  cause  to  be  made,  stating 
the  same  facts  as  in  the  original  affidavit,  and  directed  the 
writ  to  be  amended,  a  copy  or  the  supplemental  affidavit  to 
be  sei-ved  on  the  justice,  and  that  ne  niake  his  retmn 
thereto  as  if  it  were  an  original  affidavit. 

In  Cutler  v.  Rathbone  (1  HiU,  204),  an  affidavit  in  reple- 
vin, drawn  so  as  to  raise  an  ihf erence  of  its  having  been 
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made  upon  hearsay,  was  held  insuflScient,  but  amendable 
upon  tei-ms.  See  also  other  cases  in  replevin  in  Spaulding 
V.  SpatUding{S  How.  Pr.,  297).  In  Goodallv.  Demarest{2 
Hilt.,  534),  an  affidavit  for  an  order  for  the  second  examina- 
tion of  a  judgment  debtor  in  supplemental  proceedings 
omitted  to  show  that  the  debtor  nad  acquired  property 
since  the  former  proceedings;  on  a  motion  to  vacate  the 
second  order  the  court  said  the  affidavit  was  defective,  but 
not  as  to  any  jurisdictional  fact;  it  was,  therefore,  one  of 
practice  which  might  be  suppUed  by  amendment. 

In  Hees  v.  Snell  (8  How.  Pr.,  185,  note,  187),  it  appeared 
that  one  of  the  affidavits  used  upon  a  motion  had  neither  a 
jurat  or  the  signature  of  the  officer  before  whom  it  was 
sworn;  the  party  was  granted  leave  to  swear  to  it  anew  on 
payment  of  ten  dollars  costs  of  motion. 

In  Lawton  v.  Kiel  (51  Barb.,  30),  an  attachment  had  been 
issued  upon  an  affidavit  sworn  to  before  a  commissioner  in 
another  state,  but  no  certificate  of  the  secretary  of  state 
had  been  obtained  as  required  by  statute.  A  motion  to 
vacate  the  attachment  was  made  at  special  term  and 
denied;  on  appeal  from  that  order  the  court  at  special 
term  said:  ^'That  act  (Laws  1850,  chap.  270,  §4),  requires 
that  before  any  such  affidavit  shall  be  entitled  to  be  used, 
the  certfficate  shall  be  annexed.  Here  it  has  been  used  by 
the  judg;e,  and  although  the  objection  might  have  been 
made,  still  I  do  not  think  it  fatal.  The  omission  may  be 
amended  and  supplied."  The  case  of  Williamson  v.  Wil- 
liamson (64  How.  Pr.,  450),  was  where  the  affidavit  verifying 
a  complaint  had  been  taten  in  Pennsylvania,  and  no  cer- 
tfficate of  the  secretary  of  state  had  been  obtained,  and 
upon  the  complaint  thus  verified  an  order  for  service  of 
simamons  by  publication  had  been  obtained.  Justice 
Lav^trence,  at  special  term,  on  a  motion  to  set  aside  the 
service  of  simamons  and  the  order,  held  and  said,  at  the 
conclusion  of  his  opinion,  ''If  the  view  which  I  take  is  cor- 
rect, the  learned  ]ustice  who  made  the  order  for  the  publi- 
cation of  the  summons  never  acquired  any  jurisdiction  to 
make  the  order,  the  essential  prerequisite  to  such  jurisdic- 
tion— ^to  wit,  a  verified  complaint — ^being  wanting  in  the 
case  presented  to  him."  The  report  of  mat  case  does  not 
show  that  any  application  to  amend  was  made.  In  Faw- 
cett  V.  Vary  (59  Nt  Y.,  597),  the  affidavit  that  no  answer  or 
demurrer  had  been  served,  filed  with  the  clerk  for  the  pur- 
pose of  perfecting  judgment  by  default,  had  been  sworn  to 
before  a  proper  officer  who  had  neglected  to  sign  the  jurat, 
and  the  omission  was  not  discovered  until  after  the  entry 
of  judgment;  the  court  of  appeals  held  that  the  supreme 
court  had  power,  and  that  it  was  within  its  discretion  to 
permit  the  officer  to  sign  nunc  pro  tunc. 
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The  venue  is  prima  facie  evidence  of  the  place  where 
the  affidavit  was  sworn  to,  and  it  is  only  prima  facie  evi- 
dence {Thurman  v.  Cameron^  24  Wend.,  87,  92,  93),  and 
an  affidavit  wanting  a  venue,  or  a  statement  in  the  jiu-at 
as  to  where  it  was  taken  contains  no  evidence  that  it  was 
sworn  to  within  the  jurisdiction  of  the  officer  administering 
the  oath,  and  it  is  prima  facie  a  nuUity,  and  that,  I  think 
is  all  that  is  held  by  the  cases  in  whicn  the  court  say  that 
an  affidavit  without  a  venue  is  a  nuUity.  If,  in  fact,  the 
affidavit  in  this  case  was  sworn  to  within  the  iurisdiction  of 
the  notary  public,  the  omission  of  a  venue,  wnich  would  be 
prima  facie  evidence  of  such  jurisdiction,  does  not  invahdate 
the  oath  or  render  it  a  nuUity,  if  it  be  shown  that  it  was 
duly  administered  by  a  proper  officer  within  his  jurisdiction. 
The  omission  if  a  venue,  I  think  may  be  supplied  by 
amendment. 

The  case  of  Lawton  v.  Kiely  supra^  indicates  the  proper 
order,  which  will  be  in  substance  that  if  said  affidavit  was, 
in  fact,  sworn  to  within  the  jurisdiction  of  the  notary  pub- 
lic, the  affidavit  may  be  amended  by  the  notary  by  msert- 
ing  a  venue  thereto  within  ten  days  after  entry  of  the  order 
on  this  decision,  and  on  payment  of  ten  dollars  cost  of  this 
motion  by  the  plaintiff  to  the  defendant,  and  upon  such 
amendment  being  made  the  order  moved  for  in  this  appli- 
cation is  granted.  If  such  amendment  is  not  made  this 
motion  is  denied  with  ten  dollars  costs. 


CJoRTLAND  L.  Parker  v  The  Commercial  Telegram  Com- 
pany ;  James  G.  Smith  and  Richard  S.  Newcombe, 
Receivers  of  the  Bankers  and  Merchants'  Telegraph 
Company,  and  Charles  G  Wiuson,  as  President  of 
the  New  Y  ork  Mining  Stock  and  National  Petroleum 
Exchange. 

Charles  G.  Wilson,  as  President  of  the  New  York  Mining 
Stock  and  National  Petroleum  Exchange,  v.  The  Com- 
mercial Telegram  Exchange,  and  James  G.  Smith 
and  Richard  S.  Newcombe,  Receivers  of  the  Bankers 
and  Merchants'  Telegraph  Company. 

{Supreme  Court,  Chambers,  New  York  County,  Filed  September  97, 1886.) 

L  DlSCONTnOTANCE. 

A  suitor  has  a  right  to  discontinue  any  action  or  proceeding  commenced 
by  him  except  when  substantial  rights  of  others  have  accrued  and  injustice 
will  be  done  to  them  by  permitting  a  diseontmuance. 

2.  Same— Effect  on  liabiuty  on  injunction  undektaking. 

Where  an  injunction  has  been  dissolved  upon  a  hearing  of  the  parties, 
a  dLiscontinuance  of  the  action  at  the  instance  of  the  plaintm  will  be  such  & 
final  determination  that  the  plaintiff  was  not  entitled  to  the  injunction,  as 
will  sustain  the  action  upon  the  undertaking  to  recover  the  defendant's 
damages,  and  a  reference  may  be  had  to  ascertain  the  amount  of  damages. 
No  right  of  the  defendant  under  the  undertaking  will  be  imDerillea  or 
affected  by  such  discontinuance. 
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8.  Answer  demai^dino  determination  op  rights  op  dependants  between 
THEMSELVES— Section  521,  Code  Crv.  Pro. 

The  Dro visions  of  section  531  of  the  Code  of  Civil  Procedure,  that  where 
the  judgment  may  determine  the  ultimate  rights  of  two  or  more  detend- 
ants,  as  between  themselves,  a  defendant  who  requires  such  a  determina- 
tion must  demand  it  in  his  answer,  and  must  serve  a  copjr  of  his  answer 
upon  each  of  the  defendants  to  be  affected  by  the  determination,  do  not 
apply  except  in  the  case  of  a  co-defendant  who  has  appeared  in  the-aciion. 

James  E.  Chandlery  attorney  for  The  Commercial  Tele- 
gram Company  in  both  actions;  Roscoe  Conkling  of  coun- 
sel; JohneSy  Bruner  &  Wilcox^  attorneys  for  plaintiffs  in 
both  actions;  Leslie  W.  Russell  of  comisel;  W.  N,  Crom- 
well appearing  especially  for  the  New  York  Mining  Stock 
and  Petroleum  Exchange. 

CnuRcmLL,  J. — The  first  of  the  above  entitled  actions 
was  commenced  February  12th,  1885,  by  the  granting  oiE 
an  injunction  order  containing  an  order  to  show  cause  Feb- 
ruary 19th  why  the  injunction  should  not  be  made  i>erpet- 
ual.  The  order,  with  the  summons  and  complaint  in  the 
action,  were  on  the  same  day  served  on  all  the  defendants 
except  Charles  G.  Wilson,  as  president  of  the  New  York 
Mining  Stock  and  Petroleum  Exchange,  upon  whom  the 
summons  and  complaint  have  never  been  served.  Cause 
was  shown  on  the  19th  February,  and  the  matter  continued 
until  March  3d,  1885,  when  a  decision  was  made  vacating 
and  setting  aside  the  injunction  order,  but  no  final  order  in 
conformity  with  the  decision  has  ever  been  entered.  The 
venue  in  that  action  is  in  New  York  county. 

The  second  of  the  above  entitled  actions  was  commenced 
February  18th,  1885,  by  the  granting  of  an  injimction 
order  with  an  order  to  show  cause  February  24th  why  the 
same  should  not  be  made  perpetual,  which,  with  the  sum- 
mons and  complaint  in  that  action,  was  on  the  same  day 
served  on  the  defendants  therein.  Cause  was  shown  as  re- 
quired by  the  order  and  the  matter  continued  until  July 
26th,  1886,  when  an  order  was  made  continuing  the  injunc- 
tion. Meantime  the  defendaxit,  the  Commercial  Telegram 
Companv,  with  certain  of  its  officers,  had  been  adjudjged 
guilty  of  contempt  for  a  breach  of  the  latter  injunction, 
and  proceedings  are  now  pending  to  ascertain  plaintiff's 
damages  from  such  breach.  The  venue  in  that  action  is  in 
Kings  county. 

The  defendant,  the  Commercial  Telegram  Company, 
served  its  amended  answer  to  the  complaint  in  the  first 
action,  August  30,  1886,  to  which  time  its  time  to  answer 
had  been  extended  by  stipulation.  On  the  following  day, 
August  31,  1886,  it  served  its  amended  answer  to  the  com- 
plaint in  the  second  action. 

The  judgment  asked  for  in  the  first  action  would  deter- 
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mine  the  ultimate  rights,  as  between  themselves,  of  the  de- 
fendants, the  Commercial  TeleCTam  Company  and  Charles 
G.  Wilson,  as  president  of  the  New  York  Mining  Stock  and 
National  Petroleum  Exchange,  and  as  the  Commercial  Tel- 
egram Company  desired  such  a  determination,  it  demanded 
it  in  its  amended  answer,  a  copy  of  which  was  also  served 
on  the  defendant  Charles  G.  Wilson,  as  president  of  the 
New  York  Mining  Stock  and  National  Petroleum  Ex- 
change, Au^st  30,  1886. 

The  plaintiff  in  the  first  action  is  a  member  of  the  New 
York  Mining  Stock  and  National  Petroleum  Exchange, 
which  is  an  unincorporated  association,  consisting  of  more 
than  seven  persons,  and  the  rights  which  he  seeks  to  en- 
force are  such  as  belong  to  him  as  such  member,  and  no 
other,  and  the  reason  stated  in  his  complaint  for  making 
the  exchange  a  defendant  is  because  it,  with  its  president, 
Charles  G.  Wilson,  and  other  officers^  had  refused  to  be  a 
party  plaintiff,  or  join  or  j)articipate  m  the  action.  The  ex- 
change afterwards  reconsidered  its  refusal  and  began  the 
second  action. 

The  controversy  is  between  the  New  York  Mining  Stock 
and  National  Petroleum  Exchange  and  the  Commercial 
Telegram  Company  as  to  the  right  of  the  former  to  use  cer- 
tain telegraph  mstruments  belonging  to  the  latter,  and  to 
receive  through  them  for  its  members  certain  news  which 
the  latter  is  accustomed  to  collect  and  transmit.  The  relief 
asked  for  in  the  two  actions  is  substantially  identical. 
The  facts  upon  which  the  claim  to  such  relief  is  based  are 
identical,  if  the  plaintiff  in  either  action  is  successful,  a 
judgment  may  be  entered  fully  protecting  the  rights  of  the 
plaintiffs  in  both  actions. 

August  31st  an  order  was  obtained  in  the  first  action  by 
the  Commercial  Tele^am  Company,  defendant,  requiring 
the  other  parties,  plaintiff  and  defendant,  to  show  cause 
why  the  two  actions  should  not  be  consolidated,  or  all  pro- 
ceedings in  the  second  action  stayed  pending  the  final  de- 
termination of  the  first  action. 

September  1st  an  order  was  obtained  by  the  plaintiff  in 
the  first  action,  requiring  the  defendant  to  show  cause  why 
that  action  should  not  be  discontinued.  These  orders  to 
show  cause  have  been  heard  and  considered  together. 

A  suitor  has  a  right  to  discontinue  any  action  or  proceed- 
ing commenced  by  him  except  when  substantial  rights  of 
other  parties  have  accrued  and  injustice  will  be  done  to 
them  by  permitting  the  discontinuance.  Matter  ofBviler, 
101  N.  Y.,  307. 

Two  reasons  are  urged  on  behalf  of  the  Commercial  Tele- 
gram Company  why  the  first  action  should  not  be  discon- 
tinued: 
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First  Such  discontinuance  might  take  away  or  imperil 
defendant's  remedy  upon  the  undertaking  given  on  procur- 
ing the  injunction  in  that  action. 

Second.  The  Commercial  Telegram  Company  has  put 
itself  in  a  position  under  section  621  of  the  Code  to  obtain 
affirmative  i-eUef  against  its  co-defendant  Wilson,  and  there- 
fore the  discontinuance  should  be  refused. 

Neither  of  these  reasons  are  weU  founded.  The  injunc- 
tion having  been  dissolved  upon  a  hearing  of  the  parties,  a 
discontinuance  of  the  action  at  the  instance  of  the  plaintiff 
wiU  be  such  a  final  determination  that  the  plaintiff  was  not 
entitled  to  the  injunction,  as  will  sustain  an  action  upon 
the  undertaking  to  recover  the  defendant's  damages,  and  a 
reference  may  oe  had  notwithstanding  the  discontinuance 
to  ascertain  the  amount  of  such  damages.  Carpenter  y. 
Wrighty  4  Bosw.,  655;  Taakev.  Schmidt,  19  How.  rr.,  413; 
Pac.  Mail  Steamship  Co.  v.  Leuling,  7  Abb.  (N.  S.),  37; 
Methodist  Churches  v.  Barker,  18  N*.  x.,  463. 

No  right  of  the  defendant  under  the  imdertaking  wiU 
be  imperilled  or  affected  by  the  discontinuance  asked  for. 
The  amended  answer  served  by  the  Commercial  Telegram 
Company  asks  no  affirmative  reUef  against  the  plaintiff  in 
the  first  action.  It  does  ask  such  relief  as  against  the  co- 
defendant  Wilson,  but  he  has  neither  been  served  nor 
appeared  in  the  action,  and  section  521  of  the  Code  per- 
mits the  answer  of  a  defendant  to  be  served  only  upon  the 
attorney  of  a  co-defendant  to  be  affected  by  the  determina- 
tion— ^in  other  words,  the  proceeding  can  be  taken  only 
against  a  co-defendant  who  has  appeared  in  the  action. 
The  service  of  the  amended  answer  upon  Wilson  person- 
ally, or  upon  his  attorneys  in  another  action,  has  given  no 
right,  substantial  or  otherwise,  to  the  defendant,  the  Com- 
mercial Telegram  Company,  which  will  be  injuriously  af- 
fected by  the  discontinuance  of  the  action. 
'  The  plaintiff  should  be  permitted  to  discontinue  his  action 
upon  tne  payment  of  the  costs  by  the  Commercial  Telegram 
Company  defendant,  to  be  taxed,  and  ten  dollars  costs  of 
opposing  tliis  motion. 

The  discontinuance  of  the  first  action  necessarily  disposes 
of  the  questions  presented  by  the  other  order  to  show  cause, 
which  should  be  dismissed  and  the  reUef  sought  thereby 
denied.  

Weber  v.  Makne. 

{Supreme  Qmrt,  Chambers,  New  York  County,  Filed  September  27,  1SS6.) 
Repi-evin-undebtaking  by  defendant— Codb  Crv.  Pro.,  §§  1698,  1704. 

In  an  action  to  recover  chattels  the  affidavit  of  the  plaintiff  stated  only 
the  aggregate  value  of  the  chattels,  the  sheriff  replevied  only  a  part  of 
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them.  Held,  that  the  undertaking  of  the  defendant  should  be  for  the 
return  of  the  articles  actually  replevied.  The  plaintiff  cannot  by  stating 
the  aggregate  value  compel  the  defendant  to  give  an  imdertaking  for  the 
return  of  all  the  chattels  where  a  part  only  have  been  replevin  by  the 
sheriff. 

Abram  KlinOy  for  pl'tff ;  Richard  M.  Henry  and  Charles 
Meyers  for  def  at. 

Andrews,  J. — As  the  aggregate  value  only  was  stated  in 
the  plaintiflf 's  affidavit,  the  undertaking  must  be  in  double 
the  value  so  stated,  which  was  $1,415.32.  If  the  value  of 
each  article  had  been  stated,  the  undertaking  would  have 
been  in  double  the  value  of  the  articles  actually  replevied 
only.  If  it  be  true,  therefore,  as  claimed  by  defendant,  that 
the  sheriff  has  actually  replevied  articles  of  the  value  of  $300 
only,  and  the  value  of  each  of  those  articles  had  been  sepa- 
rately stated  in  the  plaintiff's  affidavit,  the  undertaking  to 
be  given  by  the  defendant  would  have  been  for  $600  only; 
and  that  undertaking,  of  course,  would  not  have  secured 
the  j)laintiff  if,  upon  the  trial,  he  proved  that  the  defendant 
had  in  his  possession  all  the  articles  named  in  the  affidavit 
of  the  alleged  value  of  $1,416.32. 

The  position  taken  hj  plaintiff's  counsel  leads  to  the  fol- 
lowing result:  The  plaintiff,  by  stating  the  value  of  the 
articles  named  in  his  affidavit,  m  the  aggregate,  can  obtain 
an  undertaking  for  the  delivery  to  him  of  all  the  articles 
named,  or  the  payment  of  their  value,  if  he  succeeds,  no 
matter  how  small  a  portion  the  sheriff  may  actually  take 
from  the  defendant;  while,  if  the  value  of  the  articles  is 
stated  separately,  he  can  obtain  an  undertaking  for  the 
return  of  those  articles  only  which  the  sheriff  takes,  or  for 
the  payment  of  their  value.  If  a  plaintiff  requires  the 
sheriff  to  take  100  packages  of  goods  of  the  aggregate 
value  of  $100,000,  and  the  sheriff  finds  and  takes  one  pack- 
age of  the  value  of  $1,000,  the  defendant,  in  order  to^ 
obtain  the  return  of  that  one  package,  must  give  an  under-' 
taking  in  $200,000  that  he  will  deliver  all  the  packages,  or 
their  value,  if  the  plaintiff  succeeds  on  the  trial;  while  if 
the  value  of  each  package  had  been  separately  stated  in 
plaintiff's  affidavit  at  $1,000,  the  defendant  coiild  have  se- 
cured the  return  of  that  one  package  by  giving  a  bond  in 
$1,000  only  for  the  return  of  that  one  package.  It  certain- 
ly would  be  a  novelty  in  judicial  proceedings  that  a  defend- 
ant should  be  required  to  give  security  for  the  payment  of 
$100,000  as  a  consideration  for  the  privilege  of  retain- 
ing property  of  the  value  of  $1,000.  Section  1698 
of  the  Code  declares  that  the  aggregate  value,  if  that 
only  is  stated,  shall  be  deemed  the  value  of  the  part  re- 
plevied for  the  pui-poses  of  procuring  a  return  thereof  to 
the  defendant,  but  I  do  not  think  that  that  section,  and  sec- 
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tion  1704,  shotdd  be  so  construed  as  to  enable  the  plaintiff,  by 
merely  stating  the  aggregate  instead  of  the  sepai^te  value 
of  the  articles  named,  to  obtain  an  undertaking  conditioned 
for  the  delivery  to  him  of  all  such  articles,  no  matter  how 
small  a  portion  thereof  may  have  been  actually  taken  by 
the  sheriff;  while  if  he  had  stated  the  value  separately  he 
could  only  have  obtained  an  undertaking  for  the  delivery 
to  him  of  the  part  taken. 

I  can  see  no  reason  why  the  recital  preliminary  to  the 
imdertaking  should  contain  an  admission  contrary  to  the 
facts.  The  sheriff  either  has  or  has  not  replevied  all  the 
articles  mentioned  in  plaintiff's  affidavit,  and  there  can  be 
no  difficulty  in  determming  this  fact.  If  he  has  taken  all, 
the  undertaking  should,  of  course,  so  recite;  if  he  has 
taken  a  part  only,  the  recital  should  be  modified  so  as  to 
conform  to  the  fact;  for  it  would  be  grossly  imjust  to  the 
defendant  to  compel  him  to  give  a  written  admission  that 
the  sheriff  had  taten  all  the  articles  if,  in  fact,  he  has  taken 
but  a  small  part  of  them. 

I  also  think  that  the  undertaking  of  the  defendant  should 
be  for  the  return  of  the  articles  actually  replevied  only. 

The  provision  of  section  1704,  that  the  defendant  will 
pay  the  plaintiff  any  sum  which  the  judgment  awards 
against  the  defendant,  should  be  retained,  in  the  language 
used  in  the  statute.  What  its  effect  will  be,  in  case  the 
plaintiff  proves  on  the  trial  that  the  defendant  has  more 
of  his  (the  plaintiff's)  property  than  the  sheriff  has -taken, 
I  do  not  attempt  to  decide.  It  would  certainly  be  strange 
if  the  plaintiff,  by  stating  the  aggregate  value  of  the  arti- 
cles named  in  nis  affidavit,  could  compel  the  defendant  to 
give  security  for  the  payment  of  $1,415.32,  as  well  as  costs 
and  disbursements,  in  order  to  retain  possession  of  articles 
of  the  alleged  worth  of  $300  only. 

If  the  plaintiff  desires  to  appeal,  a  stay  wiU  be  granted 
'provided  he  will  print  the  papers,  accept  short  notice  of  ar- 
gument, and  be  ready  to  argue  the  appeal  when  reached, 
and  wfll  stipulate  that,  if  defeated,  he  will  pay  so  much  of 
the  sheriff's  fees  and  charges  as  shall  accrue  pending  the 
appeal.  

Platt  v.  Platt. 

{Supreme  Court,  Mw  York,  Chambe?s ,  Filed  September  £7, 1886,) 

Stay  op  proceedings — ^Execution  op  final  jttdgmekt  in  partition 

When  stay  should  not  be  granted. 

The  execution  of  a  final  judgment  in  a  partition  suit,  which  directs  the 
distribution  of  the  proceeds  of  the  sale  of  the  subject  of  the  action  should 
not  be  suspended  or  stayed  for  a  lon^  and  indefinite  period  upon  petition 
of  a  stranger  to  the  action,  to  enable  Tiim  to  see  if  he  cannot  in  another 
action  establish  a  lien  upon  such  proceeds. 
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Andrews,  J. — ^It  seems  to  me  that  to  grant  the  stay 
asked  for  would  be  an  arbitrary  and  imwarrantable  exer- 
cise of  power.  The  land,  which  was  the  subject  of  the  par- 
tition suit,  was  sold  under  a  'decree  of  the  court,  before  the 
present  action  was  brought,  and  neither  the  plaintiff  nor 
W.  R.  Martin  was  a  party  to  that  suit.  A  judgment  duly 
obtained  and  entered,  directs  that  the  proceeds  of  the  sale 
be  distributed  among  certain  persons,  and  the  plaintiff,  who 
is  a  stranger  to  the  litigation,  presents  a  petition  asking  that 
proceeding  under  the  judgment  be  stayed  for  an  indefinite 
period,  which  may,  and  probably  will,  extend  over  several 
years,  upon  the  ground  that  he  has  a  hen  upon  such  pro- 
ceeds. 

It  has  been  decided — and,  so  far  as  I  can  see,  correctly — 
that  the  plaintiff  has  no  such  lien,  and  that  he  has  no  cause 
of  action,  equitable  or  legal.  He  has  an  undoubted  right  to 
appeal  and  Utigate  fm*ther,  but  I  cannot  find  any  ground 
upon  which  the  court  can  properly  grant  the  stay  asked  for. 

Of  course,  the  fact  that  all  the  questions  raised  have  been 
decided  against  the  plaintiff  is  not  conclusive  upon  this 
appUcation.  The  law  gives  the  right  of  appeal,  and  when 
a  stay  isappUed  for,  in  cases  where  it  rests  in  the  discretion 
of  the  court,  the  point  to  be  considered  ordinarily,  is, 
whether  the  case  involves  questions  about  which  there  mav 
be  an  honest  difference  of  opinion,  and  whether  the  appel- 
lant has  taken  the  appeal  in  good  faith,  for  the  purpose  of 
having  such  questions  passed  upon  by  the  appellate  branch 
of  the  court,  or  for  the  purpose  of  harrassing  the  other  side 
into  a  settlement,  or  of  causing  annoyance  by  taking 
a  ^oundless  and  vexatious  appeal. 

Taking  the  most  favorable  view  for  the  plaintiff,  and 
assuming  that  he  proposes  to  prosecute  an  appeal  in  good 
faith,  with  the  hope  of  procuring  a  reversal  or  modification 
of  the  judgment  against  him,  I  do  not  think  the  court  can 
grant  the  stay  which  he  asks. 

A  person  who  has  money  or  other  property  in  his  posses- 
sion, upon  which  he  claims  a  Uen,  can  usually  retain 
fiossession  until  his  claim  has  been  in  some  way  disposed  of. 
n  some  jurisdictions  as  in  admkalty,  a  person  asserting  a 
hen  can  have  the  property  impounded  and  held,  unless 
security  be  given,  until  the  court  decides  upon  his  lien;  and 
in  s6rae  cases  where  the  plaintiff  claims  to  have  a  lien  upon 
property,  the  court  will  preserve  th^  status  in  quOy  until  the 
end  of  the  Utigation,  through  the  instrumentality  of  an  in- 
junction or  receiver.  I  haw.  r.^jt,  however,  been  referred 
to  any  case,  nor  do  I  know  f  any,  in  which  it  has  been 
held  that  the  execution  ol  a  filial  judgment  in  a  partition 
suit,  which  directs  the  distribution  of  the  proceeds  of  the 
sale  of  the  subject  of  the  action,  can  be  suspended  for  a 
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long  and  indefinite  period,  to  enable  a  stranger  to  the 
action  to  see  if  he  cannot  in  another  action  estabUsh  a  Uen 
upon  such  proceeds. 

Hihhard  v.  Dayton  (32  Hun,  220),  cited  on  the  argument 
and  upon  the  brief  of  plaintiflf's  counsel,  does  not  so  hold. 
In  that  case  Dayton  had  a  judgment  in  his  favor,  aiid  was 
made  a  party  to  the  action,  but  the  court  did  not  attempt 
to  aflford  him  reUef  by  indefinitely  postponing  the  distribu- 
tion under  the  judgment.  It  said:  **For  these  reasons  we 
think  the  defendant,  Dayton,  should  be  afforded  a  reasona- 
ble opportunity  to  commence  sudi  proceedings  as  may  be 
necessary  to  enforce  his  claim  against  the  proceeds  of  the 
real  estate  deposited  to  the  credit  of  this  action."  And  it 
was  directed  that  an  order  be  entered  "allowing  the  de- 
fendant thirty  days  after  the  entry  and  service  thereof  for 
the  institution  of  such  proceedings  as  the  defendant,  Day- 
ton, may  be  advised  to  take.** 

This  case  clearly  is  not  an  authority  in  favor  of  the 
present  application. 

My  conclusion  is  that  the  application  for  a  stay  pending 
the  appeal  should  be  deni^,  but  that  the  plaintiff  should 
have  a  stay  of  fifteen  days  in  addition  to  that  which  he  has 
already  had,  for  the  institution  of  any  proceedings  which 
he  may  be  advised  to  take;  or  if  the  plaintiff  prefers  td 
appeal  from  the  order  denying  the  stay  asked  for,  in  view 
or  the  importance  of  the  matter  to  him,  I  will  grant  a  stay 
until  the  hearing  and  decision  by  the  general  term,  on  con- 
dition that  he  print  the  appeal  papers,  accept  short  notice 
of  argument  for  the  October  term,  and  be  ready  to  argue 
the  appeal  when  reached. 

The  order  wfll  be  settled  on  notice. 


The  Mayor  of  New  York  v.  The  TmRD  Avenue  Rail- 
road Co. 

{Supreme  Court,  Oireuit,  New  York  County,  FiUd  October  16,  1886,) 
Nbw  York  (citt  of)— Street  cars— Licbi^ses  to. 

Where  a  resolution  of  the  common  council  of  the  city  of  New  York  after 
reciting  certain  considerations,  provided  that  **  the  said  parties  (The  Third 
Avenue  Railroad),  shall  pay  from  the  date  of  the  opening  of  the  said  rail- 
road, the  license  fee  for  each  car  now  allowed  by  law,  and  shall  have  licen- 
ses accordingly."  EM,  that  from  the  resolutions,  it  must  be  assumed  that 
both  parties  regarded  Uie  law  as  having  at  that  time  fixed  a  license  fee ; 
and  there  being  at  the  time  of  the  passage  of  the  resolution  stages  or  omni« 
buses  which  were  engaged  in  the  transportation  of  passengers  for  compen^ 
sat  ion,  between  points  which  corresponded  very  nearly  with  the  route  of 
the  railroad,  and  those  vehicles  imder  an  ordinance  of  the  common  council, 
paid  an  annual  license  fee  to  the  city ;  it  was  this  license  fee  provided  for 
by  this  ordinance  to  which  the  city  and  its  grantees  had  reference,  and 
which  the  railroad  should  be  required  to  pay. 

E.  Henry  Lacomhej  coimsel  to  the  corporation,  for  plain- 
tiflE;  James  P.  I^ywrey^  attorney  for  defendants;  Charles 
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C.  Applegate,  Edward  Lauterbach  and  John  E.  Parsons, 
of  counsel  for  defendants. 

Lawrence,  J. — It  was  evidently  the  intention  of  the  par- 
ties that  the  defendants  should  pay  an  a>nnua.l  license  fee 
to  the  plaintiffs  for  each  car  which  might  be  run  upon  the 
Third  avenue,  under  the  resolution  passed  by  the  common 
council  December  18,  1852,  which  resolution  became  bind- 
ing and  operative  on  the  31st  of  December,  1852.  The  third 
resolution  provides: 

''That  in  consideration  of  the  good  and  faithful  perform- 
ance of  the  conditions,  stipulations  and  agreements  above 
prescribed,  and  of  such  other  necessary  requirements  as 
may  hereafter  be  made  by  the  common  council  for  the 
regulation  of  the  said  railroad,  the  said  rnrties  shall  pay 
from  the  date  of  the  opening  the  said  railroad  the  annual 
license  fee  for  each  car  now  allowed  by  law,  and  shall  have 
licenses  accordingly.'^ 

It  must  be  assumed  from  the  resolutions  that  both  parties 
regarded  the  law  as  having  at  that  time  fixed  a  license  fee, 
and  under  weU  settled  principled  in  the  construction  of 
statutes  we  must,  in  the  nrst  instance,  endeavor  to  find  out 
from  the  language  employed  to  what  license  fee  the  parties 
referred.  Hudson  Iron  Co.  v.  Alger^  64  N.  T.,  175;  Matter 
ofN,  Y.  and  Brooklyn  Bridge,  72  id.,  528. 

And  if  there  is  any  doubt  as  to  the  meaning  of  the  lan- 
guage employed,  that  doubt  can  be  solved  by  resort  to  ex- 
trinsic circumstances.  Smith  v.  Helmer,  7  Barb.,  421 ;  People 
V.  Schoonmaker,  53  id.,  45;  McCluskey  v.  Cromwelly  11  Pf. 
T.,  601;  Mohawk  Bridge  Co.  v.  Utica  R.  i?.,  6  Paige,  561; 
U.  S,  V.  Breedy  1  Sumner.  159;  Haydon^s  Case,  3  Coke,  7  B. ; 
Dovenshire  v.  Lodges  7  B.  &  C,  39. 

Evidence  was  introduced  upon  the  trial,  on  the  part  of 
the  defendants,  for  the  purpose  of  showing  that  at  the  time 
the  resolution  in  question  was  passed  there  were  no  license 
fees  paid  to  the  city  for  such  street  railroad  cars  as  were 
then  running. 

Prior  to  1851  the  only  street  railroad  cars  were  those  of 
the  Harlem  or  Fourth  Avenue  Railroad  Company. 

In  1851,  on  July  30th,  the  mayor  signed  the  resolution, 
which  had  theretofore  been  passed  by  the  common  coimcil, 
granting  to  the  parties  in  said  resolution  named  permission 
k>  lay  railroad  tracks  and  run  cars  upon  the  routes  now 
known  as  the  Sixth  and  Eighth  Avenue  lines. 

In  the  resolution  in  regard  to  each  of  these  routes  it  was 
provided  "that  each  of  said  passenger  cars  to  be  used  on 
said  roads  shall  be  annually  Ucensed  by  the  mayor,  and 
there  shall  be  paid  annually  for  such  license  such  sum  as 
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the  common  comidl  may  hereafter  determine.  Valentine's 
Raikoad  Grants,  253-276. 

In  resolutions  in  respect  to  a  raikoad  in  Broadway,  which 
never,  became  operative  in  consequence  of  the  decision  of 
the  court  of  appeals  in  the  case  of  Milhau  v.  Sharp  (14  N. 
Y.,  506),  and  iJecause  the  powers  granted  by  those  resolu- 
tions were  not  confirmed  by  the  legislature  in  the  act 
of  Apiil  4,  1854,  no  portion  of  the  road  having  been  con- 
structed, the  grantees  were  to  pay  for  ten  years  the  annual 
license  fee  for  each  car  now  allowed  by  law,  and  after  that 
such  amount  of  Ucense  fee  for  further  licenses  as  the  corpo- 
ration, with  the  i>ermi8sion  of  the  legislature,  shall  tnen 
prescribe.    Valentine's  Railroad  Grants,  246. 

In  the  Second  Avenue  Railroad  resolution  no  provision 
as  to  Ucense  fees  is  contained.  See  Valentine's  Railroad 
Grants,  173. 

The  resolutions  above  ref eired  to  appear  to  have  been  the 
only  ones  in  force  relating  to  street  railways,  which  were 
passed  prior  to  the  adoption  of  the  resolution  relating  to 
the  Third  Avenue  Railroad,  under  which  this  action  was 
brought. 

It  would  thus  appear  that  although  both  parties  to  the 
grant  intended  that  an  annual  Ucense  fee  should  be  paid  by 
each  car,  and  supposed  that  such  fee  had  been  fixed  by  law, 
there  was  in  point  of  fact,  at  the  time  of  the  grant,  no  pro- 
vision of  law  regulating  specifically  the  Ucense  fees  to  be 
paid  by  the  street  cars. 

Are  we  not,  then,  under  the  decisions  above  referred  to, 
authorized  and  obUged  to  look  at  extrinsic  circumstances, 
in  order  to  ascertain  what  was  the  annual  Ucense  fee  which 
was  in  contemplation  by  the  parties  to  the  grant  ?  I  think 
that  such  must  be  the  result  of  a  full  consideration  of  this 
subject.  It  is  weU  settled  that  anv  ambiguities  in  a  grant 
of  privileges  must  operate  against  tihe  grantees  and  in  favor 
of  the  pm)Uc.  See  Gildart  v.  Gladstone  (11  E^st.,  685) ; 
Stourbridge  Canal  Co.  v.  Wheeley  (2  B.  &.  Ad.,  792) ;  Fer- 
tilizuig  Co.  v.  Hyde  Park  (97  U.  S.,  659) ;  Newtown  v.  The 
Commissioners  (100  id.,  561) ;  Hartford  Bridge  Co.  v.  Union 
F.  Co.  (29  Conn.,  210) ;  Langdon  v.  The  Mayor,  ete.  (93  N. 
Y.,  129) ;  Auburn  &  Cato  PVk  R.  v.  Douglass  (9  id.,  448) ; 
and  other  cases  cited  in  the  brief  of  the  corporation  coimsel. 

Now,  it  appears  from  the  testimony  in  the  case,  that  at 
the  time  of  the  passage  of  the  resolution  under  considera- 
tion, there  were  stages  or  omnibuses  which  were  engaged 
in  tne  transportation  of  passengers  for  compensation,  oe- 
tween  points  which  corresponded  very  nearly  with  the  route 
described  in  the  resolutions.  It  also  appears  that  those 
routes  were  definite  and  distinct,  and  tnat  those  vehicles 
each  paid  an  annual  license  fee  to  the  plaintiffs,  under  an 
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ordinance  which  had  been  in  force  since  1839.  (See  Re- 
vised Ordinances  of  1845,  p.  470.)  That  ordinance  provided 
that  for  every  accommodation  coach  or  stage,  or  stage  coach, 
wl^ich  a  person  was  authorized  by  the  mayor  to  keep;  there 
should  be  paid,  when  the  same  were  drawn  by  four  horses, 
the  sum  ot  thirty  dollars,  and  twenty  doUars  when  drawn 
by  two  horses,  and  a  half  of  those  prices  respectively,  wheii 
the  tire  of  any  accommodation  coach  or  carriage  author- 
ized by  the  act  should  be  the  width  of  four  inches  or  upward. 
I  am  of  the  opinion  that  it  was  the  license  fee  provided  for 
by  this  ordinance  which  the  city  and  its  grantees  had  refer- 
ence, when  the  one  granted  and  the  other  accepted  the 
franchises  and  privileges  conferred  by  the  resolutions. 

Criticism  was  made  on  the  trial  and  in  the  brief  subse- 
quently filed  by  the  learned  counsel  for  the  defendants  upon 
tne  fact  that  street  cars  had  never  been  designated  as  stages 
or  stage  coaches,  or  accommodation  coaches,  or  omnibuses 
in  this  city,  but  I  do  not  regard  that  criticism  as  of  force, 
for  the  reason  that  such  coaches  or  stages  are  the  only- 
vehicles  plving  for  hire  which  correspond,  in  the  general 
features  of  their  traffic  and  route,  with  the  street  cars ;  and 
also  because,  as  already  stated,  both  parties  to  the  grant  in- 
tended that  the  Ucense  fee  should  be  paid,  and  then  refer- 
ence to  such  fee  as  being  alreadv  established  by  law 
indicates  to  my  mind  that  they  meant  the  fee  then  paid  by 
vehicles  plying  between  fixed  points  and  on  definite  routes 
for  the  transportation  of  passengers.  Besides,  we  have 
authorities  to  the  effect  that  street  cars  are  either  omnibuses 
or  vehicles  in  the  nature  of  omnibuses.  The  Frankfort  and 
Phila.  Pass.  Ry  Co.  v.  The  City  of  Philadelphia  (58  Pa. 
St.  Rep.,  119)  5  see,  also,  Hoyt  v.  Sixth  Avenue  R.  R.  Co. 
(1  Daly,  535),  m  which  Chief  Justice  Daly  says  that  '*  A 
street  railroad  is  a  mere  omnibus  on  rails." 

I  do  not  regard  the  cases  of  Hegan  v.  Eighth  Avenue  R. 
R.  Co.  (15  N.  Y.,  380),  and  Whitaker  v.  Same  (51  id.,  295), 
as  in  conflict  with  the  views  above  expressed.  The  latter 
case  was  brought  to  enforce  a  UabiUty  imder  a  statute, 
which  was  quasi-venal  in  its  character,  and  which  altered 
the  conmion  law  liability  of  the  owners  of  stages  for  the 
acts  of  their  employees.  "^It  was  held  that  such  act  did  not 
apply  to  street  railway  companies.  Under  plain  principles 
or  construction  such  a  conclusion  must  necessarily  have 
been  reached,  because  such  statutes  are  always  strictly 
construed. 

The  case  of  Hegan  v.  The  Eighth  Avenue  R.  R.  Co.y 
supra,  was  decided  upon  the  statute  which  declares  that 
when  persons  travelling  in  carriages  shall  meet  on  a  road 
or  highway,  they  shall  reasonably  turn  their  carria^s  to 
the  nght  of  the  centre  of  the  road,  so  as  to  permit  sucn  car- 
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riages  to  pass  without  interference  or  interruption.  It 
seems  quite  obvious  that  such  a  statute  was  not  applicable 
to  street  cars  which  run  upon  fixed  tracks.  Nor  is  there 
anything  in  the  decision  of  the  court  of  appeals,  in  Mayor j 
etc. J  V.  Second  Ave.  R.  R.  Co.  (32  N.  Y.,  261^,  which  affects 
the  position  of  the  plaintiffs,  because  thai  decision  pro- 
ceeded upon  the  ground  that  as  the  resolutions  of  the  com- 
mon council,  respecting  the  Second  Avenue  Railroad  grant, 
reserved  no  right  to  impose  an  annual  license  fee,  the 
subsequent  imposition  of  such  fee  would  be  in  violation  of 
the  contract  and  the  derogation  of  the  grantee's  rights 
thereimder. 

The  case  of  Mayor ^  etc.,  v.  The  Third  Ave.  R.  R.  Co. 
(33  N.  Y.,  42),  involved  the  construction  of  the  same 
ordinance  as  was  consider^  in  the  case  in  the  32  N.  Y., 
but  it  will  be  seen  by  referring  to  the  opinion  of  Judge 
Porter,  that  the  court  were  of  the  opinion  that  the  ordin- 
ance of  1858  imposed  a  hcense  fee  beyond  that  which  was 
reserved  by  the  stipulation  in  the  contract  between  the 
parties,  lliere  is  nothing  in  the  case  which  intimates  any 
opinion  that,  by  the  terms  of  the  original  contract  or  resolu- 
tion, the  city  had  no  authority  to  impose  any  hcense  what- 
ever upon  the  grantees  for  the  privileges  of  running  their 
cars  over  the  prescribed  route. 

As  showing  the  construction  which  the  company  then 
placed  upon  the  grant  by  the  common  council,  the  corpora- 
tion counsel  refers  to  the  points  made  by  its  counsel  on  the 
argument  in  the  court  of  appeals,  in  which  it  is  stated  that 
the  fee  required  to  be  paid  under  the  grant  was  twenty 
dollars  for  each  car,  and  that  to  hold  that  after  the  city 
had  contracted  to  give  a  hcense  for  twenty  dollars,  it  had, 
by  virtue  of  its  legislative  power  the  right  to  impose  a 
license  of  flf tv  dollars,  would  be  to  allow  its  right  to  impose 
one  of  $500,  $5,000  or  $500,000. 

The  ordinances  in  relation  to  hackney  coaches  and  trucka 
and  carts  have,  in  my  opinion,  no  bearing  upon  the  ques- 
tion involved  here,  because  they  related  to  venicles  havine^ 
no  fixed  routes,  and  which  were  not  Ukely  to  be  displaced 
by  the  street  cars. 

It  foUows,  if  the  views  above  expressed  are  correct,  that 
the  plaintiffs  are  entitled  to  judginent  for  such  fees  as  are 
not  barred  by  the  statute  oi  Umitations,  and  under  the 
decision  in  The  Mayor ,  etc.y  v.  The  Broadway  and  Seventh 
Ave.  R.  R.  Co.  (97  N.  Y.,  284),  interest  should  be  allowed. 

The  parties  may  appear  before  me,  in  specifil  term,  part  11, 
on  any  day  next  weet,  except  Saturday,  for  the  purpose  of 
adjusting  the  amount  for  which  a  verdict  shall  be  directed 
to  be  entered  under  the  stipulation  made  upon  the  trial 
N.Y.  Rbp.,Vol.  m.        24 
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The  People  ex  rel.  Abraham  Cohek  v.  Hugh  J.  Grant. 

(Supreme  Court,  Chambers,  New  York  Gmntsf,  Filed  October  20, 1886,) 

Arrest — Order  op— Code  Civ.  Pro.,  §  111.       ^ 

The'relator  was  ftires  ed  by  virtue  of  an  order  of  arrest  granted  in  an 
aition  brought  by  his  wife  to  procure  a  separation.  Held,  that  such  an 
crder  of  arrest  is  not  a  mandate  to  enforce  the  recovery  of  a  sum  of  money 
within  the  meaning  of  section  111  of  the  Code  of  Civil  Procedure,  as 
amended  by  section  3  of  chapter  672  of  the  Laws  of  1886,  and  the  prisoner 
is  not  entitled  to  his  discharg  . 

Andrews,  J. — The  relator  was  arrested  by  the  respond- 
ent, who  is  sheriff  of  the  city  and  county  of  New  York, 
under  an  order  of  arrest  granted  in  an  action  brought  by 
Fanny  Cohen,  the  relator's  wife,  to  procure  a  separation. 
The  action  has  been  tried  and  judgment  entered  in  the 
plaintiff's  favor,  and  the  defendant  is  required  bv  such 
judgment  to  pay  the  plaintiff  aUmony  at  the  rate  of  seven 
dollars  a  week,  from  April  22,  1886,  and  $100  counsel  fee 
and  expenses,  and  to  give  security  for  the  payment  of  such 
alimony;  but  no  proceedings  luider  such  judgment  have 
been  taken,  and  it  appears  by  the  return  to  the  writ  of 
certiorari  that  the  relator  is  stiU  held  imder  the  original 
order  of  arrest. 

It  was  decided  by  Judge  Potter  that  an  order  of  arrest  is 
a  mandate  against  the  person  to  enforce  the  recovery  of  a 
sum  of  money.  Lust  v.  Grant  (1  N.  Y.  St.  Rep.,  537);  but 
this  decision  is  in  conflict  with  those  of  Judge  Van  Brunt 
in  People  ex  rel,  Rodding  v.  Grant  (not  reported),  of  Judge 
Corlett  in  N,  Y.  Central  and  H.  R.  RR.  Co.  v.  Shepardjl 
N.  Y  St.  Rep.,  77),  and  of  Judge  McAdam  in  Warshatter 
V.  Webb. 

The  three  decisions  last  mentioned  were,  as  I  imderstand, 
rendered  in  actions  where  judgment  for  a  siun  of  money 
only  was  sought,  and  if  they  were  correctly  decided,  a  for- 
tiori, an  order  of  arrest  in  an  action  brought  by  a  wife  to 
obtain  a  judgment  of  separation  from  her  husband  is  not 
a  mandate  to  enforce  the  recovery  of  a  sum  of  money. 

As  the  relator  is  not  imprisoned  under  an  execution,  nor 
under  a  commitment  upon  a  fine  for  contempt  of  court  in 
the  non-payment  of  alimony  or  counsel  fees  in  a  divorce 
case,  nor,  according  to  the  weight  of  authoritv  as  the  de- 
cisions now  stand,  under  a  mandate  to  enforce  the  recovery 
of  a  sum  of  money  within  the  meaning  of  section  111  of 
the  Code,  as  amended  by  section  3  of  chapter  672,  of  the 
Laws  of  1886,  J  am  constrained  to  deny  the  motion  for  his 
discharge. 

An  appeal,  which  presents  the  precise  question  involved 
in  this  case,  is  pendm^  at  the  general  term,  and,  as  the 
matter  is  one  of  great  importance,  not  only  to  the  relator 
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and  the  sheriflf  in  this  case,  but  in  all  cases  where  orders  of 
arrest  have  been  or  shall  be  granted,  I  have  deferred  my 
decision  for  a  short  time,  hoping  that,  before  rendering  it, 
I  might  have  the  benefit  of  knowing  what  views  are  enter- 
tained by  the  appellate  branch  of  the  court  as  to  the  proper 
construction  of  section  3  of  said  chapter  672. 

As  it  seems  to  be  uncertain,  however,  when  the  appeal 
wiU  be  disposed  of,  I  must  decide  the  question  according  to 
the  light  I  now  have,  and  the  motion  will  be  denied,  nut 
without  costs.  

John  R.  P.  Smith  v.  Oswald  Ottendorfer. 

{Suprenu  Courts  Chambers,  Hew  York  County,  FHled  October  SI,  1886.) 

1.  Libel — Pleadings  m — Complaint — Answer. 

If  an  allegation  of  good  character  contained  in  the  complaint  were  not 
denied  by  the  answer,  the  plaintiff's  bad  character  could  not  be  shown  in 
mi  ligation  of  damages.    The  denial  should  not  be  stricken  out. 

2.  Same— Matter  libellous  per  se. 

When  lh3  complaint  alleges  statements  made  which  are  libellous  per  se  it 
is  not  necessary  to  aver  matters  showing  that  they  injured  the  plaintiff. 

Andrews,  J. — "The  plea  of  not  Ruilty  puts  in  issue  the 
general  character  (reputation)  of  the  plaintiflf,  and  there- 
fore upon  a  plea  of  not  guilty  only,  the  defendant  might 
give  in  evidence  in  mitigation  the  general  bad  character 
(reputation)  of  the  plaintiff  before  and  at  the  time  of  the 
pubhcation  complamed  of"  (Townshend  on  Slander  and 
Idbel,  ^406).  Under  the  present  system  of  pleading  there 
is  no  plea  of  not  guilty,  and  if  the  allegation  of  good  char- 
acter in  the  complaint  were  not  denied  in  the  answer,  it 
might  be  considered  to  have  been  admitted,  and  the  defend- 
ant might  not  be  permitted  to  prove  the  plaintiff's  bad 
character  in  mitigation  of  damages. 

If  the  plaintiff  did  not  wish  to  have  the  allegation  of 
good  reputation  denied  he  should  not  have  inserted  it  in  his 
complaint.  At  all  events  the  plaintiff  cannot  be  prejudiced 
by  the  denial,  for  the  defendant  can  certainly  prove  the 
plaintiff's  bad  reputation  in  mitigation,  if  that  fact  be  so 
pleaded,  and  perhaps  if  not  pleaded.  Whereas,  as  the  de- 
fendant may  oe  prejudiced  by  striking  out  the  denial,  he 
should  have  the  benefit  of  the  doubt,  and  the  denial  should 
be  allowed  to  stand.  With  reg:ard  to  the  second  branch  of 
the  motion,  I  think  the  plaintiff's  counsel  is  mistaken  in 
saying  that  the  sixth  paragraph  of  the  answer  is  a  plea  of 
justification  of  a  charge  ''not  in  issue." 

The  complaint  alleges  that  the  defendant,  for  the  purpose 
of  holding  the  plaintiff  up  to  scorn,  ridicule  and  contempt, 
and  to  cause  it  to  be  behoved  that  the  plaintiff  was  an  ad- 
venturer, etc.,  and  for  the  purpose  of  injuring  the  plaintiff 
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in  his  business,  wrongfully,  unlawfully  and  maliciously 
published  among  other  faise  and  defamatory  matters  of  and 
concerning  the  plaintiflf,  ''the  following  false,  defamatory 
and  Ubellous  words,  that  is  to  say:  " 

Then  follows  an  article  in  German,  with  a  translation 
into  English,  of  which  the  first  sentence  is  as  follows: 
*'The  notorious  Paul  Schoeppe,  who  for  about  seventeen 
years  has  made  acquaintance  with  the  criminal  courts  and 
penitentiaries  in  a  niunber  of  the  states  of  the  Union,  after 
having  suffered  punishment  for  a  crime  in  a  prison  in 
Prussia,  is  again  spoken  of  in  the  western  press."  The 
remainder  of  the  article  is  then  set  forth,  and  is  followed 
by  innuendoes  as  to  the  meaning  of  various  portions  of  it, 
aU  of  which  relate  to  matters  entirely  disconnected  with 
those  referred  to  in  the  sentence  above  quoted. 

The  statements  contained  in  that  sentence,  if  not  true, 
are  highly  Ubellous  per  5C,  and  no  extrinsic  averment  is 
necessary  to  show  that  they  tend  to  hold  the  plaintiflf  up  to 
scorn,  ridicule  and  contempt.  More  v.  Bennetty  48  N.  T. .  472. 
Each  cause  of  action  in  the  complaint  contains  several  sets 
of  actionable  words,  of  which  the  words  contained  in  the  sen- 
tence above  quoted  constitutes  one  set;  and  proof  upon  the 
trial  of  the  pubUcation  of  that  sentence  only  woula  make 
out  a  cause  of  action,  and  hence  the  defendant  has  the  right 
to  justify  the  statements  continued  in  that  sentence.  Jay- 
cocks  V.  Ayers,  7  How.,  Pr.,  215. 

The  matters  contained  in  paragraph  fifteen  of  the  answer 
se^m  to  me  to  be  properly  pleaded  in  mitigation  of  damages. 

As  the  complaint,  in  eflfect,  charges  that  the  whole  arti- 
cle was  Ubellous,  I  do  not  think  the  sixteenth  paragraph  of 
the  answer  is  obnoxious  to  the  objections  that  the  allega- 
tions therein  contained  are  indefinite  or  uncertain. 

As  the  article  was  pubUshed  in  German,  and  the  defend- 
ant denies  the  correctness  of  the  translations,  the  denials  of 
the  answer  that  the  article  charges  to  the  tenor  and  eflfect 
as  set  forth  in  the  complaint  are  not  immaterial. 

It  f oUows  from  the  above  views  that  the  motion,  in  every 
branch  of  it,  should  be  denied,  with  ten  dollars  costs. 

John  Jacob  Astor  et  cd.  v.  New  York  Arcade:  Railway 

Company. 

{Supreme  Court,  CJiambers,  Neu>  York  (Jaunty,  Filed  October  !S0,  2886.) 

1.  New  York  (city  of) — Arcade  railwjCy— Private  nuisance— Injunc- 

tion—Parties. 

When  an  act,  besides  being  a  public,  nuisance,  will  be  specially  injurious 
to  several  separate  owners  of  real  estate  they  can  Join  in  an  action  to  re- 
strain the  creation  of  the  nuisance. 

2.  Same — Numerous  parties— One  ob  more  mat  sue  for  all — Code  Civ. 

Pro..  §  448. 
Where  the  question  is  one  of  a  common  or  general  interest  of  many  pei^ 


Digitized  by 


Google 


Sup.Ct.]    AsTOR  V.  N.  Y.  Arcade  Railway  Co.  189 

sons,  or  where  the  persons  who  might  be  made  parties  are  very  numerous, 
and  it  may  be  impracticable  to  brin^  them  all  before  the  court,  one  or 
more  may  sue  for  the  benefit  of  all,  and  the  various  allegations  in  the  com- 
plaint in  relation  to  the  damages  which  will  be  caused  to  such  other  parties 
are  not  iiTclevant. 

8.  Same— Complaint-allegations  IN. 

Where  the  plaintiff  does  not  sue  in  behalf  of  the  municipality,  allega- 
tions as  to  the  amount  of  taxes  paid  the  city  are  irrelevant. 

4.  Public  nuisance. 

A  railroad  constructed  under  an  unconstitutional  act  is  a  public  nuisance. 

5.  Pbivate  nuisance,  allegations  of  pacts  showing  damage. 

A  private  individual  cannot  maintain  an  action  to  abate  or  restrain  a 
pubLc  nuisance  unless  specially  injured  and  if  the  complaint  does  not  set 
forth  facts  to  establish  this  it  is  demurrable. 

Andrews,  J. — ^It  is  well  settled  that  when  an  act  com- 
plained of,  or  apprehended,  besides  being  a  public  nuisance, 
will  be  specially  mjurious  to  several  separate  owners  of  real 
estate,  they  can  join  in  an  action  to  restrain  the  creation  of 
the  nuisance.  Belknap  v.  Trimble,  2  Paige,  277;  Oakley 
V.  Trustees,  6  id.,  262;  Catlin  v.  Valentine,  9  id.,  5Y5;  Cady 
V.  Conger,  19  N.  Y.,  256;  Milhau  v.  Sharpe,  27  id.,  611; 
Peckv.  Elder,  3  Sanf.  S.  C.  K,  126;  Gillespie  v.  Forrest,  , 
18  Hun,  110;  Doolittle  v.  Supervisors,  18  N.  Y.,  155. 

In  Milhau  v.  Sharpe,  supra,  such  an  action  was  brought 
by  four  several  owners  of  lots  on  Broadway,  to  prevent  the 
estabUshment  of  a  surface  railroad  in  that  street.  The 
complaint  alleged  that  the  defendants  threatened  to  estab- 
lish such  road,  and  run  cars  thereon,  **to  the  great  injury 
and  damage  of  the  plaintiffs  and  other  property  owners  on 
and  in  said  street,  and  to  their  and  each  of  their  property." 
A  trial  was  had,  and  the  court  found,  among  other  things, 
^'that  the  estabUshment  of  a  railroad  in  Broadway  would 
be  specially  injurious  to  the  said  property  of  the  plaintiffs 
and  other  property  similarly  situated  on  the  same  part  of 
Broadway;"  and  the  judgment  of  the  special  term,  which 
granted  a  perpetual  imunction  restraining  the  construction 
of  the  road,  was  affirmed  by  the  general  term  and  the 
court  of  appeals. 

In  Cady  v.  Conaer,  supra,  the  plaintiff,  owning  a  house 
fronting  on  a  pubhc  green,  in  the  village  of  WaterviUe, 
brought  an  action,  in  behalf  of  himself  and  -of  the  other 
inhabitants  of  the  village  interested  in  the  preservation  of 
the  green,  to  restrain  the  defendants  from  erecting  a  bam 
and  otherwise  encroaching  upon  it.  The  judgment  of  the 
general  term,  ordering  the  defendants'  building,  to  be 
abated,  and  granting  a  perpetual  injunction  against  further 
encroachments,  was  affirmed  by  the  court  of  appeals. 

It  does  not  appear  from  the  report  of  this  case  that  any 
question  was  raised  as  to  the  right  of  the  plaintiff  to  main- 
tain the  action,  upon  the  ground  that  he  could  not  sue  in 
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behalf  of  the  other  inhabitants  of  the  village  as  well  as  of 
himself;  nor  does  it  appear  from  the  report  of  Milhau  v. 
Sharpe,  supra,  that  any  question  was  raised  as  to  the 
right  of  the  plaintiff  in  tnat  case  to  allege  in  his  complaint, 
and  to  prove  on  the  trial,  as  he  apparentlv  did,  that  the 
proposed  railroad  would  not  only  be  speciatlv  injurious  to 
his  property,  but  also  to  ''other  property  similarly  situated 
on  tne  same  part  of  Broadway." 

Moreover,  section  448  of  the  Code  of  Civil  Procedure  pro- 
vides that  where  the  question  is  one  of  a  common  or  general 
interest  of  'many  persons,  or  where  the  persons  who  might 
be  made  parties  are  very  numerous,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  coiut,  one  or  more  may 
sue  or  defend  ror  the  benefit  of  all;  which  provision  is  in 
substance  a  statutory  enactment  of  a  former  rule  of  the 
court  of  chancery. 

In  view  of  this  provision,  and  of  the  apparently  unques- 
tioned form  of  the  complaints  and  mode  of  procedure  in 
Milhau  V.  Sharpe  and  Cody  v.  Conger,  supra,  it  seems  to 
me  there  is  no  reasonable  doubt  that  the  plaintiffs  in  the 
case  at  bar  can  maintain  the  present  action,  not  only  on 
their  own  behalf,  but  also  on  behalf  of  other  owners  of 
property  situated  similarly  to  their  own,  who  may  elect  to 
]oin  herein;  and  that  the  various  allegations  of  the  com- 
plaint in  relation  to  the  damage  which  wiU  be  caused  to 
such  other  owners  are  not  irrelevant. 

It  was  suggested  on  the  argument  that  some  owners  of 
property  situated  on  Broadway  and  Madison  avenue  are  in 
favor  of  the  proposed  railroad;  and  if  such  be  the  fact,  the 
plaintiffs  certainly  cannot  Utigate  on  behalf  of  those  own- 
ers. What  admissions  as  to  such  owners  would  be  involved 
in  the  demurrer  to  the  complaint  cannot  now  be  decided, 
but  upon  a  trial  of  the  action,  the  plaintiffs  of  course  can- 
not, on  behalf  of  property  owners  who  favor  the  road,  ask 
for  an  iniunction  restraining  its  construction.  It  may  be 
that  in  this,  as  in  many  other  cases,  the  defendant,  if  it 
demurs,  will  be  obhged,  for  the  purposes  of  the  demurrer, 
to  admit  allegations  of  the  complaint,  which,  if  the  demur- 
rer should  be  overruled,  would  be  contested  on  the  trial,  but 
it  does  not  therefore  follow  that  such  allegations  should  be* 
stricken  out  as  irrelevant. 

With  regard  to  the  second  subdivision  of  the  motion,  as 
the  plaintiff  is  not  suing  on  behalf  of  the  municipaUty,  it 
seems  to  me  that  the  allegations  of  the  complaint  in  refer- 
ence to  the  amount  of  taxes  paid  to  the  city  are  irrelevant. 

With  regard  to  the  third  subdivision  of  the  motion,  the 
words  ''and  to  the  city,"  and  the  words  "and  to  the  mu- 
nicipality," also  seem  to  me  irrelevant. 

W  ith  regard  to  the  all^ations  of  the  complaint  referred 
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to  in  the  fourth,  fifth,  seventh,  eighth  and  ninth  subdi- 
visions of  the  motion,  I  am  not  able  to  concur  in  the  views 
of  the  learned  counsel  for  the  defendant. 

It  is  undoubtedly  true  that  the  main  question  to  be  de- 
cided in  this  case  is,  whether  the  statutes  under  which  the 
defendant  claims  the  right  to  construct  a  railroad  are  con- 
stitutional. If  such  statutes  are  invaUd,  because  they  are 
imconstitutional,  the  defendant  has  no  right  to  construct 
the  proposed  road,  and  if  constructed  it  would,  in  such 
case,  be  a  public  nuisance.  But  it  is  as  well  settled  as  any- 
thing can  DO  that  a  private  individual  cannot  maintain  an 
action  to  restrain  the  creation  or  to  abate  a  pubUc  nuisance, 
unless  he  is  specially  injured  thereby  {DooUttle  v.  Supervi- 
sors of  Broome  County y  18  N.  Y.,  155;  Davis  v.  The  Mayor, 
14  id.,  508);  and  the  complainant  must  set  forth  the  facts 
relied  on  to  establish  such  special  injury;  otherwise  it  will 
be  demurrable. 

It  was  therefore  indispensable  that  the  plaintiffs  in  the 
present  case  should  state  the  facts  which  they  claim  tend 
to  show  that  the  construction  of  the  proposed  railroad  wiU 
cause  them  irrepaxable  injury;  and  if  they  had  merely  al- 
leged that  the  railroad  would  irreparably  injure  their  prop- 
erty, the  defendant  could  have  successfully  moved  that  the 
complaint  be  made  more  definite  and  certain,  or  for  a  bill 
of  particulars  of  such  injury. 

The  various  allegations  of  the  complaint,  therefore,  set 
forth  in  the  several  subdivisions  of  the  motion  last 
above  mentioned,  are  not  irrelevant,  because  they  all  show 
the  nature  and  extent  of  the  irreparable  injury,  which,  it 
is  claimed,  will  be  caused  to  the  plaintiffs  by  the  construc- 
tion of  the  proposed  road. 

With  regard  to  the  ninth  subdivision  of  the  motion,  I  am 
of  the  opinion  that  if  the  defendant  desires  further  or  more 
definite  information  in  regard  to  the  various  matters 
therein  referred  to,  it  should  move  for  a  bill  of  particulars.  ' 

It  follows,  from  the  views  above  expressed,  that  the  mo- 
tion, so  far  as  it  relates  to  the  allegations  concerning  pay- 
rtient  of  taxes,  and  of  injuiy  to  the  municipaUty,  must  be 
granted,  but  in  all  other  respects  must  be  denied,  without 
costs  to  either  party. 

The  order  will  be  settled  on  two  days  notice. 


Charles  Hauselt  v.  Christopher  Fine. 

(Supreme  Court,  New  York,  Special  Term^  Filed  November  1,  18S6.) 

Pleadings — Deckdent'b  estates — Action  against  heirs  by  creditors 
OP  decedent— Cods  Qrv.  Pro.,  §  1848,  sub.  2 — SuPFiciENcy  of  com- 
plaint. 

In  an  action  brought  by  a  creditor  against  the  heirs  of  a  decedent  under 
sub.  2  of  section  1848,  Code  Civil  Procedure,  it  .s  not  necessary  for  the 


Digitized  by 


Google 


193  New  York  State  Beporter.  [Sup.Ct. 

plaintiff  to  set  forth  in  his  complaint  the  evidence  by  which  he  expects  to 
prove  his  case  upon  the  trial.  Resultant  and  not  evidentlaiy  facts  must  be 
pleaded. 

3.  Same— PuBCHASER— Code  Crv.  Pno.  §  1853. 

Althoufijh  a  defendant  to  such  action  may  be  entitled  to  protection  under 
section  lbo3,  Code  Civil  Procedure,  yet  if  the  compliant  alleges  him  to 
bo  a  purchaser,  Tnth  notice  of  the  phintiU's  claim,  it  cannot  be  assumed 
upon  demurrer  that  the  land  held  by  him  cannot  be  sold  to  satisfy  the 
plaintiU's  claim. 

8.  Same — ^Pabties — Executors  op  decedent. 

The  executor  of  decedent  is  not  a  necessary  party  to  such  an  action. 

4.  Same — Trustees  op  heir — IIusband  op  tttctb — propeb  parties. 

The  executors  of  an  heir  cf  the  decedent,  who  were  also  trustees  of  the 
intc.est  wliich  she  h:id  in  the  real  estate  of  the  decedent  were  properly 
mad  J  paries.  AVlicro  the  husband  of  an  heir  of  the  decedent  has  or  may 
claL-n  to  have  an  estate  by  the  curtesy  in  his  estate  he  is  properly  made  a 
party. 

George  iV.  Sanders^  for  pl'ff ;  Christopher  Fine  and  Pres- 
ton StevensoUy  for  def 'ts. 

Lawrence,  J. — ^In  tliis  case  I  am  of  the  opinion: 

First,  Thdt  the  order  made  by  Mr.  Justice  Van  Brunt 
sustaining  the  previous  demmrer  does  the  preclude  me  from 
examining  the  questions  raised  upon  the  present  demurrers. 
If  reference  is  had  to  the  opinion  rendered  by  Justice  Van 
Brunt  it  will  be  seen  that  the  point  on  which  he  sustained 
the  previous  demuner  was,  that  the  plaintiff  had  not  ob- 
tained the  leave  of  the  court  to  sue.  Such  authority  is  de- 
dared  to  be  the  very  basis  of  the  right  to  sue. 

And  again  it  is  stated  in  his  opinion  that  costs  are 
allowed  to  the  defendants  Fine,  who  alone  has  raised  the 
particular  point  passed  upon. 

Second.  1  am  not  prepared  to  hold  that  the  complaint 
does  not  state  facts  sumcient  to  constitute  a  cause  of 
action. 

The  action  is  evidently  brought  under  the  second  subdi- 
vision of  section  1848  of  the  Code  of  Civil  Procedure,  which 
permits  such  an  action  where  the  plaintiff  has  been  unable, 
or  ^viil  be  unable,  with  due  dihgence  to  collect  his  debt  by 
proceedings  in  the  proper  surrog;ate's  court,  and  by  an  ac- 
tion against  the  executor  or  administrator,  and  against  the 
surviving  husband  or  wife,  legatees  and  n^xt  of  kin.  It  is 
not  incumbent  upon  a  plaintiff  to  set  forth  in  his  complaint 
the  evidence  by  which  he  expects  to  prove  his  case  upon  the 
trial.  Indeed,  it  would  be  improper  to  do  so.  Exultant 
and  not  evidentiary  facts  must  be  pleaded.  Badeau  v. 
Niles,  0  Abb.  [N.  C],  48. 

In  this  case  the  plaintiff,  after  stating  the  fact  that  he 

E resented  his  petition  to  the  surrogate;  that  the  executrix 
ad  died;  and  that  one  of  the  executors  had  removed  to 
Ireland  and  no  other  pei*sons  had  been  appointed  to  their 
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place;  alleges  that  the  surrogate  dismissed  the  proceeding 
on  the  ground  that  it  appeared  from  the  affidavit  of  Gano, 
the  remaining  executor,  that  there  were  no  assets  in  his 
hands  belonging  to  the  estate,  and  had  been  none  since  1879. 

He  then  avers  that  there  is  no  personal  property/what- 
ever now  belonging  to  the  estate  of  said  McCunp,  but  that 
all  the  personal  property  left  by  him  has  been  duly  appUed 
by  his  said  executors  to  the  payment  of  his  lawful  debts 
and  the  lawful  debts  of  his  estate,  and  that  no  assets  of  his 
estate  remained  or  passed  into  the  hands  of  his  widow  or 
next  of  kin  or  legatees. 

Then'  comes  tne  allegation  that  the  plaintiff  has  ex- 
hausted his  remedy  at  law,  and  that  the  i)laintiflf  will  not 
be  able  with  due  diUgence  to  collect  the  said  debt  and  defi- 
ciency, etc. 

This  seems  te  me  to  be  a  sufficient  statement  of  facts  to 
give  the  plaintiff  2^  prima  facie  cause  of  action  under  sub- 
division two  of  section  1848  of  the  Code  of  Civil  Procedure. 
See  Blossom  v.  Hatfieldy  24  Hun,  275. 

It  may  turn  out  upon  the  trial  that  Mr.  Fine  was  a  pur- 
chaser in  good  faith,  and  for  value,  before  the  notice  or  the 
pendency  of  the  action  was  ffied,  and  is  therefore  protected 
under  the  provisions  of  section  1853  of  the  Code;  but  as  the 
complaint  alleges  that  he  took  all  the  conveyances  by 
which  he  acquired  title,  with  full  knowledge  of  the  plain- 
tiflPs  claim  herein,  and  therefore  subject  thereto,  it  cannot 
be  assuined  upon  demurrer  that  the  land  held  by  him  can- 
not be  sold  to  satisfy  the  claim  of  the  plaintiff. 

Third,  Nor  am  I  prepared  to  hold  that  causes  of  action 
have  been  improperly  united  in  the  complaint. 

The  object  of  this  action  is  to  compel  the  sale  of  land 
owned  by  McCunn,  for  the  purpose  of  paying  a  debt  al- 
leged to  be  due  from  him  or  nis  estate.  Mr.  Fme  claims  to 
be  the  owner  of  a  portion  of  that  land  by  good  and  valid 
conveyances,  and  if  such  turns  out  to  be  the  fact  iipon  the 
trial,  judgment  will  necessarily  be  rendered  in  his  favor. 

The  provisions  of  section  1853  of  the  Code  would  seem  to 
indicate  that  it  is  perfectly  proper  to  make  him  a  party  to 
the  action  for  the  purpose  of  ascertaining  what  his  rights 
are,  and  to  give  him  an  opportunity  of  defending  them. 

Fourth,  The  executors  of  John  H.  McCunn  were  not  nec- 
essary parties  defendant,  and  the  demurrer,  on  that 
ground,  cannot  be  sustained,  Messereau  y.  ByerssiS  N.Y., 
261\ ,  Green  v.  Martine  (27  Hun,  246). 

Fifth.  The  trustees  and  executors  of  Jane  McDonald, 
deceased,  and  Eobert  McDonald,  the  husiiand-jof  Jane, 
were,  I  think,  properly  made  parties  defendant.  •      ; 

The  complaint  alleges  that  Lozier  andiStevensou  are  the 
N.  Y.  Rep.,  Vol.  HI.        25 
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executors  of  Jane  McDonald,  a  deceased  heir,  and  the  trus- 
tees of  her  interest  in  said  real  estate,  and  that  Robert  Mc- 
Donald was  the  husband  of  Jane,  and  that  the  latter  had 
lawful  issue  of  her  marriage  before  her  death. 

This  allegation  shows  an  interest  in  the  trustees  in  the 
lands  in  question,  and  also  that  McDonald  has,  or  may 
claim  to  have,  an  estate  by  the  curtesy.  It  was  not  neces- 
sary to  state  more  than  is  set  forth  in  the  complaint  to 
show  that  Lozier,  Stevenson  and  McDonald  have  mteresta 
which  may  be  affected  by  the  result  of  this  action.  They 
are  therefore  proper  parties.  For  these  reasons  the  demur- 
rers to  the  complaint  are  overruled,  with  leave  -to  the  de- 
fendants to  answer  over  on  payment  of  costs. 


The  People  of  the  State  of  New  York  v.  Rolun  M. 
SQumE  and  Maurice  B.  Flynn. 

(Supreme  Court  GhamJb€T%,  First  D^tartment,  Filed  November  S,  1886.) 

Examination  op  third  parties— Deposttionb  to  be  used  on  motions — 
Code  Civ.  Pro.  §  885 — Provisions  op,  have  no  application  to  criminai» 

CASES. 

The  provisions  of  section  885  of  the  Code  of  Civil  Procedure  with  refer- 
ence to  the  examination  of  persons  not  parties  to  an  action  whose  deposi- 
tions cr  affidavits  are  necessary  in  order  to  make  o^*  oppose  a  motion,  do 
not  apply  to  criminal  cases. 

Andrews,  J. — This  is  a  motion  to  vacate  an  ex  parte 
order  for  the  examination  of  Charles  Eeilly,  commissioner 
of  jurors,  made  at  chambers,  by  Mr.  Justice  CnuRcmLL, 
on  September  3,  1886,  upon  the  application  of  the  defend- 
ants. 

The  affidavit  of  the  defendants'  counsel,  upon  which  such 
order  was  granted,  contains,  among  other  things,  the  fol- 
lowing statement:  *'That  deponent  intends  to  make  a  mo- 
tion in  the  court  of  general  sessions,  or  to  the  court  in  which 
the  said  indictment  is  to  be  tried,  to  set  aside  the  said  in- 
dictment, and  therefore  prays  that  the  said  Reilly  may  be 
directed  to  appear  before  a  referee,  as  required  by  section 
885  of  the  Code,  and  submit  to  an  exammation  touching 
said  nM,tters  herein," 

The  **Code"  referred  to  in  the  statement  above  quoted, 
is  the  Code  of  Civil  Procedure,  section  885,  of  which  is  as 
follows :  "  Wh«i  a  party  intends  to  make  or  oppose  a  mo- 
tion in  a  couii  of  record  other  than  a  comt  specified  in 
subdivision  16,  IZ,  18  or  19,  of  section  2  of  this  act,  and  it 
is  necessary  for  him  to  have  the  aftidavit  or  deposition  of  a 
person,  not  a  paxty  to  use  upon  the  motion,  the  court,  or  a 
judjgDd  authorized  to  make  an  order  in  the  cause,  may,  in  ita 
or  ms  disci'etakm,  make  an  order  ^pointing  a  i-eferee  to  take 
tisd  dep96itioiio£  that  person.  The  order  must  be  foxmded 
upon  proof  by  affidavit  that  the  appUcant  intends  to  make 
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the  motion,  or  that  notice  of  a  motion  has  been  given, 
which  the  appUcant  intends  to  oppose.  The  affidavit  must 
specify  the  nature  of  the  motion,  and  must  show  that  the 
affidavit  or  deposition  is  necessary  thereon  and  that  such 
person  has  refused  to  make  an  amdavit  of  the  facts  which 
the  appUcant  verily  behaves  are  within  his  knowledge. 
The  order  may  be  made  upon  or  without  notice.  Tne 
person  to  be  examined  may  be  subpoenaed  and  compelled 
to  attend,  as  upon  the  trial.  The  deposition,  when  taken, 
must  be  deUvered  to  the  attorney  for  the  party  who  pro- 
cured the  order,  imless  the  order  provides  for  a  different 
disposition  thereof." 

The  authority  to  make  the  order  in  question  for  the  ex- 
amination of  Mr.  ReiUy,  if  it  exists  at  all,  must  be  found  in 
this  section  ;  and  the  district  attorney  moves  to  vacate  the 
order  upon  the  ground  that  the  provisions  of  this  section 
have  no  appUcation  to  criminal  cases,  but  must  be  construed 
as  appUcalble  to  civil  cases  only.  The  question  presented  is 
not  free  from  difficulty,  and,  though  1  do  not .  understand 
that  it  is  now  of  any  practical  consequence,  so  far  as  con- 
cerns the  present  case,  whether  the  order  shall  or  shall  not 
be  allowed  to  stand,  it  is  considered  important  by  the  dis- 
trict attorney  that  the  general  question,  whether  orders  of 
this  description  can  be  made  in  crinunaJ  cases,  should  be 
further  considered  upon  a  motion  to  vacate  Judge  Church- 
ill's order,  so  that  the  matter  may  be  in  such  position  that, 
if  it  is  necessary  io  do  so,  the  question  can  he  carried  to  a 
higher  court  for  final  adjudication.  Section  2  of  the  Code 
of  Civil  Procedure,  referred  to  in  said  section  885,  contains 
an  enumeration  of  the  courts  of  record  of  this  state,  and 
among  them  are  a  court  of  oyer  and  terminer  in  each  county, 
and  the  court  of  general  sessions  of  the  peace  in  and  for  the 
dty  and  county  of  New  York. 

Section  3333  of  the  Code  is  as  follows:  "The  word 
*  action,'  as  used  in  the  new  revision  of  the  Statutes,  when 
appdied  to  judicial  proceedings,  signifies  an  ordinary  prose- 
cution in  a  court  of  justice  by  a  party  against  another  party, 
for  the  enforcement  or  protection  oi  a  right,  the  redress  or 
prevention  of  a  wrong,  or  the  punismuent  of  a  pul^ 
offense." 

Section  8335  is  as  follows  :  "Actions  are  of  two  kinds — 
L  dvil ;  2.  criminal" 

Section  3336  declares  that  "A  criminal  action  is  prosecu- 
ted by  the  people  of  the  state,  as  a  party,  against  a  person 
charged  with  a  pubUc  offense,  for  the  punishment  thereof." 

Now,  at  the  tune  the  order  for  the  examination  of  Mr. 
ReiUy  was  made,  an  indic^iment  had  been  f  oimd  against  the 
defendants  Squire  and  Flinn,  in  the  said  court  of  general 
sessions,  and  a  motion  was  pending  to  remove  the  cajse  into 
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the  court  of  oyer  and  terminer,  and,  according  to  the  letter 
of  the  provisions  of  the  Code  contained  in  the  said  sections 
above  quoted,  any  judge  of  the  supreme  court,  sitting  in 
this  district,  had  apparent  authority  to  ^rant  the  order  in 
question ;  and  but  tor  certain  other  provisions  of  the  Code, 
and  certain  considerations,  which,  doubtless,  in  the  hurry 
of  business  at  chambers,  escaped  the  attention  of  the  learned 
judge  who  granted  the  order,  it  is  doubtful  whether  his 
power  to  make  the  order  could  be  successfully  questioned. 

Those  other  provisions  are  contained  in  section  3343,  and 
are  as  follows  :  ^'In  construing  this  act  the  following  iiiles 
must  be  observed,  except  where  a  contrary  intent  is  ex- 
pressly declared  in  the  provision  to  be  construed,  or  plainly 
apparent  from  the  context  thereof."  *  *  *  Subdivision 
20.     '^The  word  'action'  refers  to  a  civil  action  ;  the  woid 

*  jud^ent '  to  a  judgment  in  such  an  action :  the  term 

*  special  proceeding '  to  a  civil  special  proceeding ;  the 
word  ' order'  to  an  order  made  in  such  an  action  or  special 
proceeding." 

It  is  not  '^  expressly  declared  "  in  said  section  of  the  Code, 
nor  elsewhere,  nor  is  it  *'  plainly  apparent "  from  that  sec- 
tion, or  the  context  thereof,  that  the  word  *' order,"  as 
therein  used,  includes  ''orders"  in  criminal  as  well  as  civil 
actions;  and,  under  the  rule  of  construction  above  quoted, 
and  contained  in  the  Code  itself,  it  seems  to  me  there  is  no 
escape  from  the  conclusion  that  the  word  "order,"  as  used 
in  said  section,  refers  to  "orders"  in  civil  actions  only,  and 
hence  that  the  order  for  the  examination  of  Mr.  Eeilly  was 
unauthorized.  Confirmation  of  this  view,  if  confiimation 
is  deemed  necessary,  may  be  foimd  in  the  facts — that  the 
Code,  in  which  said  section  885  is  contained,  is  the  Code  of 
Civil  Procedure,  and  that,  beyond  any  (juestion,  most  of  its 
provisions  relate  to  civil  actions  and  civil  special  proceed- 
mgs;  that  said  section  is  contained  in  title  3  of  chapter  9, 
and  that  nearly  all  the  provisions  of  such  title  obviously 
relate  to  depositions  to  be  used  in  civil  actions  and  proceed- 
ings j  that  we  have  a  separate  Code,  which  regulates  prac- 
tice m  criminal  actions,  and  which  contains  elaborate  pro- 
visions in  regard  to  compelling  the  attendance  of  witnesses, 
and  the  examination  of  witnesses  conditionally  and  on  com- 
mission; and  that  it  seems  reasonable  to  beUeve  that  if  the 
legislature  had  thought  it  consistent  with  pubUc  policy  to 
permit  defendants  in  criminal  cases  to  obtain  orders  for  the 
examination  of  third  parties,  to  be  used  on  motions,  ex- 
press authority  to  that  effect  would  have  been  given  either 
in  the  Code  of  Criminal  or  Civil  Procedure. 

I  have  hesitated  in  coming  to  a  conclusion  different  from 
that  reached  by  the  very  experienced  and  learned  judge 
who  granted  the  order  for  the  examination  of  Mr.   Eeilly, 
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but,  as  I  am  convinced  that  he  must  have  overlooked  the 
provisions  of  section  3343  of  the  Code,  above  referred  to, 
and  as  the  conclusion  reached  by  me  is  in  accordance  with 
the  views  of  several  of  my  associates,  with  whom  I  thought 
it  proper  to  confer,  it  follows  that  the  said  order  must  be 
vacated. 


Henderson  v.  Henderson. 

{Supreme  Court,  Special  Term,  New  York  CouiUy,  Filed  November  15,  1886.) 

Complaint — Improper  joinder  op  causes  op  action— Code  Crv.  Pro.,  § 
484. 

Where  in  an  action  to  have  a  trust  sought  to  be  created  by  a  testator 
declared  void,  for  the  reason  that  it  illegally  suspends  the  power  of  aliena- 
tion of  the  property  described  in  the  complaint,  it  is  not  an  improi>er 
joinder  of  causes  of  action  to  ask  for  relief  against  a  deed  from  the  execu- 
tors to  third  parties  who  are  joined  as  defendants. 

Jvlien  L  Davis,  for  demuirer;  Francis  Forbes,  opposed. 

Lawrence,  J. — The  demurrer  interposed  to  the  com- 
plaint, by  the  defendant,  Norman  Henderson,  should,  in 
my  opinion,  be  oven-uled.  It  seems  to  me  that  the  com- 
plaint states  but  one  cause  of  action,  to  wit,  that  the  trust 
sought  to  be  created  by  the  testator  is  void  for  the  reason 
that  it  illegally  suspends  the  power  of  alienation  of  the 
property  described  in  the  complaint,  and  that,  therefore, 
such  property  descends  to  his  heirs  at  law. 

The  contention  of  the  plaintiflf,  I  tmderstand,  is  that  if 
the  trust  is  void,  no  estate  passed  to  the  executors,  and 
that  the  heirs  at  law  are,  therefore,  entitled  to  an  immedi- 
ate partition  of  the  property. 

Such  being  the  case,  it  cannot  be  said,  that  by  asking  for 
rehef  against  the  deed  from  the  executors  to  the  defend- 
ants, Travers,  the  plaintiflf,  has  improperly  united  two 
causes  of  action,  or  that  the  cause  of  action  stated  in  the 
complaint  does  not  affect  all  the  defendants.  Code,  sec. 
484. 

The  defendants,  Travers,  have  no  title  to  the  property 
conveyed  if  the  deed  from  the  executors  was  void,  and  they 
are  affected  by  the  construction  which  may  be  given  to  the 
will  as  respects  the  trust,  as  well  as,  although  not  to  the 
same  extent,  as  all  the  other  defendants.  If  this  is  so,  the 
cause  or  causes  of  action  stated  m  the  complaint  affect  all 
the  parties  to  the  action  as  required  by  the  Code.  Section 
484. 

The  case  of  Hammond  v.  Cockle  (2  Hun,  495),  and  Lat- 
tin  V.  McCarty  (41  N.  Y.,  107),  cited  by  the  plaintiff's 
counsel,  seem  to  be  peculiarly  in  point.  In  the  former  case 
it  was  alleged  that  one  Siphorus  Hammond  made  a  deed  of 
certain  premises  to  his  wife,  Lavina,  the  delivery  of  the 
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deed  to  take  effect  only  on  his  death;  that  said  arrangement 
was  rescinded  by  mutual  agreement;  that  Hammond  made 
provision  for  his  said  wife  oy  will;  that  Lavina  died,  and 
Hammond  married  the  plaintiff  and  made  another  will,  by 
which  he  deviled  one  undivided  fourth  part  of  the  prem- 
ises to  her,  and  the  residue  to  the  defendants;  that  Ham- 
mond died  and  his  will  was  duly  proved;  and  that  the 
defendants,  having  obtained  possession  of  the  deed  exe- 
cuted in  favor  of  the  first  wife,  caused  the  date  of  the 
acknowledgment  to  be  altered  and  then  recorded  the  deed 
and  claimed  to  own  the  premises  in  fee  as  heirs  of  the  first 
wife. 

In  the  complaint  the  plaintiff  prayed  that  the  said  deed 
be  set  aside;  that  the  premises  be  partitioned  and  the 
widow's  dower  set  off  to  her.  The  d!efendajats  demurred 
because  of  the  joinder  of  three  distinct  causes  of  action,  not 
arising  out  of  the  same  transaction,  connected  with  the 
same  subject-matt^. 

MuLUN,  P.  J.,  in  deUvering  the  opinion  of  the  court,  said: 
^*  The  complaint  does  not  contain  three  distinct  and  inde- 
pendent «au3es  of  action.  It  presents  a  case  in  which  the 
plaintiff  is  or  may  be  entitled  to  three  kinds  of  rehef  upon 
the  same  state  of  facts.     A  court  of  equity  having  obtained 

J'urisdiction  of  a  cause,  would  grant  such  reUef  as  the  par- 
ies showed  themselves  to  be  entitled  to,  and  for  that  pur- 
pose would  entertsdn  jurisdiction  of  cases  which  appropri- 
ately belonged  to  courts  of  law,  in  order  to  avoid  multiplic- 
ity of  suits.  The  court  at  the  trial  will  determine  now 
much  of  the  rehef  demanded  can  properly  be  granted." 

The  latter  case  was  an  equitable  action  brought  to  remove 
as  a  cloud  upon  the  plaintiff's  title  a  deed  given  by  mistake 
by  a  third  party  to  the  defendant,  under  which,  having 
fraudulently  obtained  possession  by  connivance  with  the 

?laintiff's  tenant,  the  defendant  claimed  to  hold  as  owner, 
'he  plaintiff  also  claimed  in  his  complaint  to  recover  pos- 
session of  the  premises. 

The  defendant  demurred  on  the  ground  that  several  sep- 
arate and  distinct  causes  of  action  had  been  improperly 
united  in  the  complaint. 

The  demurrer  was  sustained  at  the  special  and  general 
terms,  but  on  an  appeal  to  the  court  of  appeals,  the  judg- 
ment of  the  courts  below  were  reversed.  Hunt,  C.  *!., 
says,  in  deUvering  the  opinion  of  the  court:  ^'  First,  The 
complaint  contains  but  a  single  cause  of  action,  to  wit:  For 
rehef  against  the  deed  under  which  McCarty  fraudulently 
obtained  possession.  It  is  quite  time  that  while  the  pur- 
pose of  the  complaint  is  single,  it  seeks  to  accomplish  that 
result  by  several  operations  It  seeks  to  have  the  fraudu- 
lent deed  set  aside,  and  when  that  is  done,  it  will  foUow 
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that  the  plaintiff  shall  be  awarded  the  possession  of  the 
property.  The  first  is  a  means  simply  of  obtaining  the  sec- 
ond. The  one  is  the  cause  of  action;  the  other  is  the  fruit 
of  the  action.  It  said  that  the  two  causes  of  action  are: 
First,  to  vacate  the  fraudulent  deed ;  and  second,  an  action 
of  ejectment  to  obtain  possession  of  the  premises.  Not  so. 
The  plaintiff  has  no  legal  title  to  the  premises,  and  admits 
that  ne  cannot  sustain  an  action  of  ejectment  for  that  rea- 
son. His  cause  of  action  is  simply  to  vacate  the  deed.  If 
that  is  done  he  insists,  as  a  result,  that  the  court  will  at 
once  award  him  the  possession  of  the  i)roperty.  It  would 
be  unreasonable,  he  argues,  to  compel  mm  to  resort  to  an- 
other action  to  obtain  tnat  to  which  he  is  clearly  entitled, 
and  which  the  court  may  award  in  the  action  before  it.  I 
think  the  reasoning  is  sound." 

See,  also,  Gamer  y.  Harmony  Mills,  6  Abbott's  N.  C,  212; 
Cahoun  v.  Bank  of  Utica,  7  N.  Y.,  486. 

The  case  of  Manolt  v.  Brush,  decided  by  me  and  reported 
by  me  in  the  Daily  Register  of  June  13th,  1881,  cited  oy  the 
defendant's  counsel,  is  not  adverse  to  the  views  above  ex- 
pressed. It  was  held  in  that  case  that  the  parties  must  be 
tenants  in  common,  or  joint  tenants  of  all  the  lands  in- 
tended to  be  divided. 

In  this  case,  if  the  trust  soiight  to  be  created  by  the  will 
of  the  testator  is  void,  the  heirs-at-law  who  are  made  par- 
ties to  the  action  are  tenants  in  common  of  all  the  real 
property  described  in  the  complaint,  and  the  conveyance  to 
the  defendant  Travers  is  a  mere  incident  which  the  plain-, 
tiff  prays  may  be  set  aside  in  order  that  a  partition  may  be 
made  bietween  the  heirs-at-law  of  the  decedent. 

The  cases  above  referred  to  seem  to  me  to  establish  that 
in  asking  such  relief  the  plaintiff  has  not  united  inconsist- 
ent causes  of  action. 

There  must  be  judgment  for  the  plaintiff,  therefore,  over- 
ruling the  demurrer,  with  leave  to  the  defendant  to  answer 
upon  payment  of  costs. 

James  Gannon  and  another  v  Abraham  Myars  (first  name 
being  fictitious,  as  full  name  is  unknown  to  pl'tff). 

(Supreme  Court,  Special  Term,  Kings  County,  Filed  Novembtr  10,  1886,) 

Demurrer— When  prtvolous— Remedy  for  misnomer  of  party — Code 
Civ.  Pro.,  §§  451.  721.  sub.  9. 

Where  there  is  a  misnomer  of  an  alleged  party  defendant,  his  remedy  is 
by  answer  and  not  by  dftnurrer,  and  a  demurrer  in  such  case  will  be  held 
frivolous. 

Motion  for  judgment  on  demurrer  as  frivolous. 
Charles  Bulkley  Hvbhel,    for  the  motion ;    Frank  N. 
OBrien,  in  opposition. 
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Bartlett,  J. — The  complaint,  which  is  entitled  as  above, 
sets  out  a  good  cause  of  action  against  the  defendant.  A 
special  notice  of  appearance  has  been  put  in  for  Alexander 
M.  Cristalar,  stating  that  he  is  the  person  upon  whom  the 
summons  was  served.  Alexander  M.  Cristalar  has  also 
interposed  a  demurrer  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  him.  In  this  he  is  quite  correct,  unless  he  is  identi- 
cal with  the  defendant  Myars.  The  plaintiff  now  moves  for 
judgment  on  the  demurrer  as  frivolous. 

Section  461  of  the  Code  of  Civil  Procedure  permits  a 
plaintiff  who  is  ignorant  of  the  name  or  part  of  the  name  of 
a  defendant  to  desi^ate  that  defendant  by  a  fictitious  name 
or  by  as  much  of  his  name  as  is  known.     The  plaintiff  here 

Srofesses  to  know  that  the  surname  of  the  defendant  is 
[yars,  and  his  suit  must  stand  or  fall  by  the  correctness  of 
his  position  in  that  respect ;  for  a  verdict  or  a  judgment 
will  not  cure  the  defect  imless  the  correct  name  of  the  party 
has  once  been  rightly  stated.  Code  Civ  Pro. ,  §  721,  subd.  9. 
In  case  of  a  default  in  pleading  the  only  judgment  that 
could  be  entered  would  be  against  Myars,  and  no  execution 
on  that  judgraent  could  run  against  the  Alex.  M.  Cristalar, 
who  has  specially  appeared  and  demurred  herein,  unless  his 
real  name  be  Myars.  If  there  has  been  a  misnomer  the  de- 
fendant's remedy  is  by  answer ;  under  the  circumstances, 
the  demurrer  by  Cristalar  presents  no  defense. 

There  must  be  judgment  for  the  plaintiff,  with  leave  to 
defendant  to  answer,  if  so  advised,  on  payment  of  ten  dol- 
lars costs  of  motion.     

Board   op   Commissioners   of  Excise  op  the  Crrr  op 
Utica  v.  Sarah  J.  Palmer. 

(Supreme  Court,  Special  Term,  Oneida  County,  Filed  October  S6,  1886,) 

1.  Excise  law — ^Action  to  recover  penalty— Married  woman — May  bb 

bued  alone  for  such  penalty. 

An  action  may  be  maintained  against  a  married  woman  to  recover  a  pen- 
alty for  H  violation  of  the  excise  law,  where  she  is  in  possession  of  certain 
real  estate  conductin<^  and  carrying  on  a  separate  business  of  her  own,  and 
while  doing  so,  she  sells  spirituous  liquors,  etc,,  to  be  drank  on  the  prem- 
ises without  having  a  license  therefor, 

2.  Same— Act  one  relating  to  her  separate  estate— Husband  not 

liable  and  need  not  be  joined. 

The  use  by  her  of  her  separate  real  estate  for  unlawful  purposes  makes 
the  act  one  relating  to  her  separate  estate  and  for  which  she  alone  is  liable. 
The  husband  is  not  liable  alone,  or  jointly  with  her.  She  is  liable  the 
same  as  though  immarried  and  can  be  sued  in  the  same  manner. 

8.  Same— Code  Crv.,  Pro.,  §  494— Answer  setting  up  new  matter  bt 

WAY  op  defense — MaY  BE  DEMURRED  TO. 

The  complaint  alleged,  that  defendant,  (a  married  woman"),  is  in  the 
possession  of  the  premises  carrying  on  business  therein,  and  that  she  sold 
to  divers  persons  whose  names  are  unknown,  spirituous  liquors,  etc.,  to  be 
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drank  thereon,  without  having  a  license,  etc.  The  defendant  averred  in 
her  answer  that  she  is  a  married  woman,  that  for  many  years  last  past  she 
has  been  living  and  cohabiting  with  her  husband  at  the  place  and  on  the 
premises  described  in  the  complaint,  that  he  is  now  living  and  liable  for 
the  claimed  penalty  and  not  the  defendant.  That  he,  as  the  husband  of 
defendant,  is  a  necessary  party  and  should  be  joined  with  her  as  a  co-de- 
fendant. Held,  that,  the  answer  sets  up  new  matter  by  way  of  &  defense 
within  section  494  Code  Civil  Procedure,  and  is  ^.herefore,  the  subject  of  a 
demurrer. 

Demurrer  by  the  plaintiff  interposed  to  the  third  count 
or  division  of  the  defendant's  answer. 
J.  Frank  Rodger Sy  for  pl'ff ;  S.  J.  Barrows j  for  deft. 

Kennedy,  J. — The  defendant  avers  in  the  third  count  of 
her  answer,  that  she  is  a  married  woman,  and  had  been  for 
a  long  time  prior  to  the  time  of  the  accruing  of  the  alleged 
cause  of  action,  that  for  many  years  last  past  she  has 
been  living  and  cohabiting  with  her  husband  at  the  place 
and  on  the  premises  described  in  the  complaint,  that  ne  is 
now  living  and  liable  for  the  claimed  penalty  and  not  the 
defendant.  That  he,  as  the  husband  of  the  defendant  is  a 
necessary  party,  and  should  be  joined  with  her  as  a  co-de- 
fendant. To  this  count  the  plamtiff  interposes  a  demurrer 
on  the  ground  that  it  contains  new  matter,  and  that  it  is 
insufficient  in  law  upon  its  face  to  constitute  a  defense.  I 
think  it  must  be  conceded  that  the  answer  sets  up  new 
matter  by  way  of  a  defense  within  the  perview  of  section  494: 
of  the  Code,  and  is  therefore,  the  subject  of  a  demurrer. 

The  defendant,  being  a  married  woman,  was  in  possession 
of  certain  real  estate  situated  in  the  city  of  Utica,  and  con- 
ducted and  carried  on  a  separate  business  of  her  own.  While 
doin^  this,  she  sold  spirituous  liquors,  wines,  etc.,  to  be 
drank  on  her  premises,  in  violation  of  the  provisions  of  the 
excise  law  without  having  a  license  therefor.  That  part  of 
the  answer  attacked  by  the  demurrer  set  up  as  a  defense 
that  because  of  the  marital  relations  between  them,  the 
husband,  living  on  the  same  premises  with  his  wife,  but 
having  no  connection  with  the  act  complained  of,  is  hable^ 
and  a  necessary  party  defendant  with  her. 

•  The  statute,  section  14  of  chapter  628  of  Laws  of  185Y, 
provides,  that  whoever  shall  sell  strong,  or  spirituous  liquors, 
or  wines,  or  beer,  to  be  drank  in  his  house,  shop,  or  any 
outhouse,  yard,  or  garden  appertaining  thereto,  or  shall 
suffer  or  permit  any  such  liquor  or  wines  sold  by  him  or 
under  his  authority,  to  be  so  drank  without  having  a  license, 
etc.,  shall  forfeit  fifty  dollars. 

The  allegation  in  the  complaint  is,  that  the  defendant  is 
in  the  possession  of  the  premises  carrying  on  business 
therein,  and  that  she  sold  t;o  divers  persons,  whose  names 
N.  Y.  Rep.,  Vol.  HI.       26 


Digitized  by 


Google 


202  New  Yokk  State  Bepobter.  [Sup.Ot 

are  unknown,  spirituous  liquors,  etc.,  to  be  drank  thereon, 
without  having  a  Ucense,  etc. 

By  the  several  enabUng  acts  in  favor  of  married  women, 
the  husband  no  longer  has  any  right  to  the  use  or  control  over 
the  real  or  personal  propertv  of  the  wife,  and  while  he  still 
remains  liaole  for  her  strictly  personal  torts,  he  is  not  liable 
for  any  act  of  hers  connected  with  the  control  and  manage- 
ment of  her  real  estate,  or  the  business  conducted  by  her 
thereon.  The  use  by  her  of  her  separate  real  estate  for  un- 
lawful purposes,  makes  the  act  one  relating  to  her  separate 
estate,  and  for  which  she  alone  is  liable.  JRoive  v.  Smithy 
45N.Y.,  230. 

In  Porter  v.  McGrath  (41  N.  Y.  Sup.  Ct.  Rep.,  102),  the 
court  say  '*  a  husband  and  wife  domiciled  on  the  separate 
property  of  the  wife,  does  not  of  itself  give  him  any  legal 
<x)ntrol  over  the  premises." 

The  statute  has  not  altered  the  common  law  liability  of 
the  husband  for  the  mere  personal  torts  of  his  wife,  but 
when  such  torts  are  committed  in  the  management  and  con- 
trol of  her  separate  property,  the  rule  is  changed  and  she  is 
liable  the  same  as  though  unmarried,  and  can  be  sued  in  the 
same  manner.  Baun  v.  Mullen,  47  N.  Y.,  578;  Vanneman  v. 
Pcywers,  56  id. ,  42.  A  married  woman  may  bring  an  action 
against  her  husband  to  recover  possession  of  real  property. 

The  husband  of  the  defendant  is  not  hable  alone  or  jointly 
with  her  in  this  action.  He  could  not  prevent  her  from 
BeUing,  or  permitting  liquor  to  be  drank  upon  her  premises. 
Over  them  she  had  exclusive  control,  and  he  is  no  more  con- 
nected with  her  acts  in  this  regard  or  affected  by  them  than 
an  entire  stranger  would  be,  since  the  act  complained  of 
related  to  her  separate  estate  and  business. 

If  right  in  this,  the  third  count,  while  setting  up  new  mat- 
ter by  way  of  a  defense,  fails  to  state  facts  constituting  sudi 
defense,  and  the  demurrer  is  well  taken.  There  is  no  aefect 
in  the  complaint,  it  alleges  a  cause  of  action  and  avers  that 
the  names  of  persons  who  bought  and  drank  the  Uquors  ai'e 
unknown.  With  this  averment  it  is  not  defective,  because 
the  names  are  not  stated. 

Judgment  is  therefore  ordered  for  the  plaintiff,  sustain- 
ing the  demurrer,  with  costs. 


The  People  ex  rel.  Frank  E.  Sickles  v.  Pklip  Becker, 
Michael  Newell  and  Isaac  0.  Crissey,  of  ihe  Board 
of  Commissioners  of  Excise  of  the  City  of  Buffalo. 

(Supreme  Court,  Special  Term,  Erie  County,  Filed  November,  1886.) 

1.   Mandamus — Alternative  and    peremptory    writs-wiien    relator 
ENTITLED  TO— CoDE  Civ.  Pro.,  ^§  2070,  2083. 
A  relator  is  not  entitled  to  a  peremptory  mandamus  if  a  material  issue  of 
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fact  is  raised  b^  the  a£Qdayit8.    When  the  right  to  a  writ  depends  upon 
disputed  questions  of  fact  then  an  altematiye  writ  is  the  proper  remedy. 

2.  Sahes — Opposing  AFPiDAvrrs. 

When  upon  a  motion  for  a  mandamus,  opposing  affidavits  are  read  which 
conflict  with  the  averments  in  the  moving  affiaavits,  and  notwithstand- 
ing this  the  relator  demands  a  peremptory  writ,  it  is  equivalent  to  a  de  • 
murrer,  and  the  right  to  the  writ  must  be  determined  upon  the  assumption 
that  the  averments  of  the  opposing  affidavits  are  tru£. 

3.  Same— AoAisT  bxcisb  commissionebs. 

On  motion  by  relator  representing  a  Citizens  Reform  Association  for  a 
peremptory  writ  of  mandamus  directed  to  the  board  of  excise  commis- 
sioners commanding  them  to  proceed  to  investigate  and  decide  certain 
charges  presented  to  them  by  an  agent  of  said  association,  against  various 
saloon  keepers  for  keeping  their  saloons  open  on  Sunday  and  selling  beer 
therein  on  that  day,  the  affidavit  of  relator,  among  other  thines  charges, 
that  the  commissioners  have  had  ample  time  to  examine  and  ify  Ih'ese 
charges  since  tiiey  were  made,  nnd  that  their  failure  to  take  up  the  cases  and 
decicle  them  is  because  of  an  indisposition  on  their  part  to  try  such 
charges.  The  respondents,  affidavits  tend  to  controvert  many  of  the  alle- 
gations in  the  moving  affidavits,  and  esprcially  take  issue  upon  the  claim 
that  they  had  lime  to  try  the  charges.  Held,  that,  relator  had  made  a  case 
entitling  him  to  an  alternative  mandamus  to  be  directed  to  the  respondents, 
directing  them  to  proceed  with  the  hearing  and  decision  of  the  charges  pre- 
ferred. 

4.  Same— Duties  op  excise  commissioners. 

Many  of  the  duties  of  the  excise  commissioners  are  of  a  judicial  character 
and  require  the  exercise  of  discretion.  They  would  be  justified  to  a  reason- 
able extent  in  giving  preference  to  mattera  which  in  their  judgment,  are  of 
immediate  vitS  importance  to  the  welfare  of  the  citizens.  But  while  they 
have  a  right  to  exercise  a  degree  of  discretion  as  to  the  order  and  time  of  the 
trial  of  cases  coming  under  their  jurisdiction,  they  have  no  right  to  arbi- 
trarily refuse  to  try  a  class  of  cases  presented,  because  they  question  the  pro- 
priety of  enforcing  the  law  involvea  therein. 

{J.  Same— Revocation  op  license. 

If  the  evidence  produced  satisfies  the  commissioners  that  the  charges  are 
true,  the  license  should  be  revoked,  even  Uiough  the  complainant's  character 
and  motives  are  not  above  reproach,  and  even  if  the  witnesses  obtain  their 
knowledge  by  entering  saloons  through  the  back  doors  and  purchase  the 
liquor  with  the  intention  of  preferring  complaints. 

This  is  an  action  by  the  relator,  Frank  E.  Sickels,  for  a 
writ  of  peremptory  mandamus  directed  to  the  respondents 
as  a  board  of  excise  commissioners  of  the  city  of  Buffalo, 
commanding  them  to  proceed  to  investigate  and  decide  cer- 
tain charges  presented  to  them  by  Mr.  Dewitt  C.  Baker, 
against  various  saloon-keepers  in  the  city  of  Buffalo,  for 
keeping  licensed  saloons  open  on  Sunday,  and  seUing  beer 
therein  on  that  day. 

Frank  E.  Sickles,  Attorney  in  person ;  Spencer  Clinton, 
of  counsel;  W.  F.  Worthington  and  Frank  Laughliny  for 
respondents. 

Lewis,  J. — The  relator  is  a  resident  of  the  city  of  Buffalo, 
and,  as  an  attorney,  represents  the*  Citizens  Eef orm  Asso- 
ciation, an  organization  composed  of  citizens  of  Buffalo, 
who  have  associated  themselves  together  for  the  purpose  of 
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enforcing  the  laws,  and  especially  with  a  view  of  restrain- 
ing within  legal  bounds  the  traffic  in  hquor,  within  the  city 
of  Buffalo. 

The  respondents,  PhiUp  Becker,  Michael  Newell,  and 
Isaac  0.  Crissey,  compose  the  board  of  excise  commissioners 
of  the  city,  and  as  such,  are  epipowered  jii-^frantJicenses  to 
sell  strong  and  spirituous  liquors  and  beer  in  Buffalo ;  and 
are  empowered  and  it  is  their  duty  to  see  that  pei^sons  so 
licensed  conform  to  the  law  governing  the  sale  of  liquor, 
and  in  case  that  charges  are  properly  made  that  their 
licensees  have  failed  to  conform  to  the  law,  it  is  their  duty 
to  investigate,  and,  if  satisfied  that  the  charges  are  true, 
revoke  the  hcenses  thus  granted. 

The  relator's  affidavits  allege,  that  Mr.  Dewitt  C.  Baker, 
as  an  agent  of  the  Citizens  Keform  Association,  presented 
to  the  respondents  at  various  times,  from  the  7tn  day  of 
June,  1886,  to  to  the  31st  day  of  September,  1886,  inclusive, 
some  seventy -five  charges  against  persons  licensed  by  the 
respondents,  to  seU  Uquor  and  beer,  for  keeping  their  saloons 
open  on  Sunday  and  selling  beer  on  that  day,  that  the  re- 
spondents have  been  at  various  times  requested  to  investi- 
gate these  charges  and  have  neglected  and  refused  so  to  do, 
except  that  they  have  investigated  three  of  the  charges,  but 
that  they  have  unreasonably  neglected  to  decide  the  cases 
thus  investigated.  Thev  further  charge  that  respondents 
have  had  ample  time  to  examine  and  try  these  charges 
since  they  were  made,  or  that  at  least,  Commissioners 
Newell  and  Crissey  have  had  time,  and  that  their  failiu-e  to 
take  up  the  cases  and  decide  them,  is  because  of  an  indis- 
position on  the  part  of  the  respondents  to  try  charges 
against  their  licensees  for  keeping  their  saloons  open  and 
seUing  beer  on  the  Sabbath. 

The  respondents'  affidavits  tend  to  controvert  many  of  the 
allegations  in  the  moving  affidavits.  They  take  issue  upon 
the  claim  that  they  had  time  to  try  the  charges  and  enumer- 
ate the  many  duties  they  were  required  to  perform  as  police 
and  excise  commissioners.  And  allege,  that  much  of  their 
time  has  been  occupied  in  managing  the  affairs  of  the  poUce 
department,  granting  Ucenses,  etc.,  and  that  many  charees 
against  saloon  keepers  have  been  made  to  them  by  other 
citizens  besides  Mr.  Baker,  that  they  have  tried  these 
charges  rather  than  those  made  by  Baker,  because  ihey 
understood  that  he  obtained  the  evidence  upon  which  he 
based  his  charges  by  entering  saloons  in  the  outskirts  of 
the  city  on  Sundays  through  the  back  doors  and  purchasing 
beer,  thereby  inducing  the  proprietors  to  violate  the  law, 
and  for  the  further  reason  that  they  haTve  heretofore  exam- 
ined cases  presented  by  Mr.  Baker  and  his  testimony  was 
contradicted  by  good  citizens,  and  they  were  compelled  to 
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disbelieve  his  evidence;  and  for  the  further  reason  that  he 
is  employed  "by  the  Citizens  Reform  Association  upon  a 
salary  to  detect  violations  of  the  excise  law;  and  that  they 
consider  it  more  important  that  they  should  see  that  the 
saloon  keepers  keep  orderly  places  ana  do  not  sell  to  drunk- 
surds,  or  to  minors,  than  the  fluty  of  investigating  charges 
made  by  a  person  hired  as  a  detective,  with  none  but  a 
I)ecuniary  interest  in  the  cases.  That  they  have  attended  to 
aU  their  other  duties  as  poUce  and  excise  commissioners, 
and  have  tried  such  of  the  complaints  made  by  Baker  as 
they  have  had  time  for,  and  intend  as  soon  as  they  can 
spare  time  from  their  other  official  duties  to  inquire  into 
the  complaints  left  with  the  clerk  by  Mr.  Baker.  Their 
affidavits  further  state  that  no  complaints  have  been  made 
by  Mr.  Baker  to  the  respondents,  but  that  he  has  left  the 
charges  with  their  clerk,  and  .that  the  clerk  failed  to  call 
their  attention  to  them. 

The  respondents'  affidavits  must  be  held  to  put  in  issue 
the  all^ation  that  they  have  had  time  to  hear  Mr.  Ba- 
ker's charges.  I  am  not  informed  as  to  the  character 
of  the  charges  made  bv  the  other  citizens  against  the 
other  saloon  keepers  which  have  been  given  the  prefer- 
ence by  the  respondents.  Many  of  the  respondents'  duties 
as  excise  commissioners  are  of  a  judicial  character,  and  re- 
quire the  exercise  of  discretion.  They  would  be  justified, 
to  a  reasonable  extent,  in  giving  preference  to  matters  which, 
in  their  judgment,  are  of  immediate  vital  importance  to  the 
welfare  of  the  citizens.  But  while  they  have  a  right  to 
exercise  a  degree  of  discretion  as  to  the  order  and  time  of 
the  trial  of  cases  coming  under  their  jurisdiction  they  have 
no  right  to  arbitrarily  refuse  to  trjr  a  class  of  cases  presented 
because  they  question  the  propriety  of  enforcing  the  law 
involved  therem.  So  long  as  a  law  exists  it  should  be  fear- 
lessly and  impartially  enforced,  no  matter  what  may  be  the 
private  views  or  prejudices  of  the  magistrate  called  upon 
to  enforce  it,  as  to  the  propriety  of  the  law.  Judicial 
officers  are  not  infrequently  required  to  adjudicate 
upon  laws  to  which  they  are  opposed ;  laws  they 
would  have  voted  against,  had  they  been  members  of 
the  legislature  when  they  were  passed.  But  while  they 
consent  to  retain  office  they  should  enforce  the  laws, 
however  unpleasant  the  duty  may  be,  and  the  motives 
or  character  of  the  complainant  should  have  very  lit- 
tle to  do  with  the  decision  of  the  case.  If  the  evidence  pro- 
duced satisfies  the  commissioners  that  the  charges  are  true 
the  license  should  be  revoked,  even  though  the  complainant's 
character  and  motives  are  not  above  reproach,  and  even  if 
the  witnesses  obtain  their  knowledge  by  entering  the  saloons 
through  the  back  doors  and  purchasing  the  liquor  with  the 
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intention  of  prefering  complaints.  The  persistent  refusal 
of  Commissioner  Crissy  to  act  in  the  absence  of  the  mayor, 
and  his  apparent  fear  that  ^saloon  keepers  may,  by  some 
detective,  oe  led  into  a  technical  violation  of  the  excise  law, 
for  the  sole  purpose  of  getting  cases  against  them,"  tend  to 
excite  a  suspicion  that  a  want  of  time  is  not  the  only  reason 
the  charges  preferred  by  Mr.  Baker  are  untried.  The  duties 
of  the  mayor  are  exacting  and  multifarious,  and  it  is  not 
surprising  that  he  finds  some  difficulty  in  devoting  the  time 
it  would  require  to  be  present  at  the  trial  of  all  these 
charges.  The  act  creating  the  board,  provides  that  two  of 
the  commissioners  shall  constitute  a  quorum,  evidently  in- 
tending that  the  duty  of  disposing  of  such  charges  would 
mainly  devolve  upon  the  two  commissioners.  It  is  not  at 
aJl  probable  that  any  questions  of  fact  will  arise  upon  the 
trials  which  two  competent  commissioners  will  not  be  able 
to  decide. 

The  relator  is  not  entitled  to  a  peremptory  mandamus  if 
a  material  issue  of  fact  is  raised  by  the  affidavits.  Code  of 
Civil  Procedure,  §  2070. 

When  the  right  to  a  writ  depends  upon  disputed  ques- 
tions of  fact,  then  an  alternative  writ  is  the  proper  remedy. 
Section  2083,  Oode  of  Civil  Procedure. 

Where,  upon  a  motion  for  a  mandamus,  opposing  affida- 
vits are  read  which  conffict  with  the  averments  in  the  mov- 
ing affidavits,  and  notwithstanding  this  the  relator  demands 
a  peremptory  writ,  it  is  equivalent  to  a  demiuTer,  and  the 
question  as  to  the  right  to  the  writ  must  be  determined  upon 
tne  assumption  that  the  averments  of  the  opposing  affida- 
vits are  true.  ITie  People  v.  The  Portchester  Savings  Bank, 
102  N.  Y.,  477. 

The  relator  has  made  a  case  entitUng  him  to  an  alterna- 
tive mandamus  to  be  directed  to  the  respondents,  as  excise 
commissioners  of  Buffalo,  directing  them  to  proceed  with 
the  hearing  and  decision  of  the  charges  preferred  by  Mr» 
Baker,  mentioned  in  the  moving  papers. 

In  the  matter  of  the  estate  of  Charles  Duffy,  deceased. 

(Surrogate's  Court,  New  York  County,  FiUd  March  11,  1886,) 

1.  Executors  Ain>  ADMiNiflTBATORs— Comfulsobt  accounting— Applica- 

CATIOir  BY  GUABDIAN. 

The  mere  appearance  of  an  interest  k  ordinarily  sufficient  to  justify  an 
order  for  an  accounting.    1  Bradf.,  24. 

2.  Samb— Effect  op  belbasb. 

Thd  surrogate  has  no  jurisdiction  to  determine  the  validity  of  a  general 
release,  and  where  its  invalidity  is  sworn  to  will  direct  an  acoouadog. 
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8   Same. 

An  accounting  has  been  ordered  at  the  instance  of  a  residuary  legatee, 
who  bad  given  a  release  to  the  executor.    25  N.  Y  ,  142. 

Application  by  a  father  and  guardian  on  behalf  of  in- 
faxits  for  the  judicial  settlement  of  the  accounts  of  the 
administratrix  of  their  maternal  grandfather's  estate. 

Opposed  by  the  administratrix  on  the  ground  that  the 
infants  were  not  "persons  interested"  in  tne  estate,  under 
section  2514  of  the.  Code,  and  therefore  not  entitled  to  an 
accounting,  imder  section  2Y26  of  the  Code,  and  to  sustain 
her  opposition  the  administratrix  produced  and  read  a  re- 
lease executed  hy  the  mother  of  the  infants  in  her  Uf e-time 
to  the  administratrix^  as  follows: 

New  York,  January  6,  1885. 
I,  Mary  C.  Reilly,  of  Bridgeport,  Connecticut,  on  this 
day,  for  the  consideration  of  one  dollar,  release  and  sell 
whatever  claim  or  title  I  have  in  the  real  or  personal  estate 
of  my  deceased  father,  Charles  Duffy,  to  my  mother,  Le- 
titia  Duffy. 

(Signed)  MAEY  C.  EEILLY. 

This  answer  the  petitioner  met  by  an  affidavit  that  his 
wife  was  induced  to  execute  the  papw  purporting  to  be  a 
release  during  her  last  sickness,  and  at  a  xime  when  she 
was  very  ill,  by  the  fraud,  coercion  and  undue  influence  of 
the  respondent,  and  that  it  was  not  her  free  act  and  deed. 

Charles  G.  Croniriy  for  application;  Royal  S.  CranCy. 
opposed. 

RoLUNS,  Surrogate. — This  is  a  proceeding  wherein  the 
petitioner,  as  the  guardian  of  the  two  infant  children  of 
Mary  C.  Reilley,  deceased,  applies  for  an  order  directing  the 
administratrix  of  this  estate  to  file  an  accoimt.  The  re- 
spondent accedes  that  prior  to  January  6,  1885,  Mrs. 
Keilley,  who  was  one  of  the  daughters  of  this  deceased, 
was  a  person  interested  in  his  estafe;  but  by  the  answer  of 
the  administratrix  it  appears  that  on  that  day  she  executed 
and  deUvered  to  her  a  release  of  her  interest  therein. 

The  execution  and  delivery  of  this  release  are  not  dis- 
puted, but  the  petitioner  has  filed  an  affidavit  alleging  that 
it  was  obtained  by  the  fraud,  coercion  and  imdue  influence 
of  the  respondent. 

TJie  question  whether  the  release  is  for  this  cause  invalid 
the  surrogate  has  no  jurisdiction  to  determine.  But,  in 
view  of  the  sworn  all^ation  of  its  invaUdity,  I  must  order 
an  accoimting.  Hams  v.  Ely^  25  N.  Y.,  138;  Rieben  v. 
Hicks,  4  Br«Sf.,  136;  Estate  of  Schmidt,  Surrogate's  De- 
cision, Dec.  23,  1885. 
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Estate  of  Elizabeth  Gilbert,  otherwise  called  Elizabeth 
Buck,  deceased. 

{Surrogate  B  Court,  New  York  County,  Filed  June  6, 1886,) 

1.  Trusteb— Testamentary — When  can  be  remoted— Code  Civ.  Pro., 

§2817. 

One  who  is  designated  by  a  will  as  testamentary  trustee,  but  who  has 
never  acted  as  such  or  formally  accepted  the  trust,  and  who  is  personally 
disqualified  or  incompetent  to  accept  it,  may  be  removed  by  the  surrogate 
under  the  authority  of  section  2817  of  the  Code  of  Civil  Procedure. 

d.  Same — When  bond  may  be  REquniED  of  successor. 

When  a  decree  removing  a  sole  testamentary  trustee  designates  his  suc- 
cessor, the  surrogate  may  exact  a  bond  from  such  successor  or  may  refuse  to 
exact  it  in  his  discretion. 

8.  Same — Who  entitled  to  notice  op  application. 

He  may  also  exercise  his  discretion  in  determining  the  persons  to  whom 
notice  shall  be  given  of  the  application  for  the  appointment  of  the  new 
trustee. 

EoLUNS,  S. — The  testatrix  died  in  this  city  on  the  6th 
day  of  July,  1883.  She  left  a  last  will  and  testament 
whereby  she  bequeathed  and  devised  her  entire  estate  to 
one  Greorge  H.  Lewis,  as  trustee,  with  direction  to  sell  the 
same,  and  after  payment  of  her  just  debts  to  invest  the 
proceeds  of  sale  and  to  hold  such  investment  upon  certain 
trusts  in  such  will  specified.  That  instrument  was 
admitted  to  probate  on  the  22d  of  October,  1885.  In  behalf 
of  George  Lane,  an  infant  beneficiary  thereunder,  objection 
was  interposed  to  the  granting  of  letters  testamentary  to 
George  Henry  Lewis,  upon  the  ground  that  he  was  a  non- 
resident alien,  and  was,  therefore,  not  quahfied  to  act  as 
executor.  This  objection  was  sustained,  and  the  public 
administrator  was,  in  December,  1885,  appointed  adminis- 
trator c.  t.  a.  of  this  estate. 

George  Lane  has  since  filed  a  petition  wherein  he  repre- 
sents that  the  same  causes  which  disqualified  Lewis  from 
becoming  executor  disqualify  him  also  from  acting  as  testa- 
mentary trustee.  The  petitioner  accordingly  asks  that  the 
said  Lewis  be  removed  from  the  ofl&ce  of  trustee,  and  that 
another  be  appointed  in  his  place.  Mr.  Lewis  himself  is 
the  only  person  who  has  been  cited  to  attend  this  proceed- 
ing, and  no  person  else  has  asked  leave  to  intervene,  but 
certain  counsel  whose  cUents  claim  to  be  interested  in  the 
estate  have  suggested  as  amictcurice  that  this  court  is  with- 
out jurisdiction  to  grant  the  relief  prajred  for,  and  that  in 
no  event  should  a  new  trustee  be  appointed  until  all  per- 
sons absolutely  or  contingently  entitled  to  take  imder  the 
wiU  shall  have  been  duly  notified. 

Whatever  authority  tne  surrogate  has  in  a  case  like  the 
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present  is  derived  from  sections  2817  and  2818  of  the  Code 
of  Civil  Procedure.     Section  2817  provides  as  follows: 

^^A  person  beneficially  interested  in  the  execution  of  a 
trust  may  present  to  the  surrogate's  court  a  written  peti- 
tion, duly  verified,  setting  forth  the  facts  and  praying  for 
a  decree  removing  a  tes&mentary  trustee  from  his  trust; 
and  that  he  may  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made,  *  *  *  where,  if  he  was  named  in  a 
will  as  executor,  letters  testamentary  would  not  be  issued 
to  him,  by  reason  of  his  personal  disquaUfication  or  incom- 
petency." 

Now  it  is  admitted  that  the  respondent  has  never  acted 
as  trustee  imder  this  will,  has  never  signified  his  acceptance 
of  the  office,  and  has  never  been  quaUfied  to  assume  its 
duties.  It  is  insisted  that  for  those  very  reasons  he  cannot 
now  be  removed. 

As  a  mere  verbal  criticism,  this  objection  is  not  without 
force;  but  when  it  is  remembered  that  a  competent  t^ta- 
mentary  trustee  derives  his  authority  directly  from  the  will 
appointing  him;  that  he  requires  and  receives  no  letters 
from  the  surrogate  as  a  badge  of  such  authority;  that  ex- 
cept under  special  circumstances  no  bond  can  be  exacted 
of  him  as  security  for  the  due  performance  of  his  duties; 
and  when  the  language  of  section  2817  is  carefully  con- 
sidered and  compared  with  that  of  section  2685,  it  will  be 
discovered  that  the  objection  has  no  soUd  foundation. 

The  present  situation,  indeed,  seems  to  me  to  be  one  for 
which  the  legislature  intended  to  furnish  the  precise  reUef 
which  this  petitioner  asks.  If  the  respondent  had  appUed 
for  and  obtained  letters  testamentary — being  at  the  time  a 
non-resident  aUen — the  surrogate  could  undoubtedly,  upon 

E roper  appUcation,  have  revoked  such  letters  and  removed 
im  from  office,  even  in  advance  of  any  exercise  or 
^tempted  exercise  on  his  part  of  the  functions  as  such 
executor.     Code  Civ.  Pro.,  §  2685,  subd.  1. 

The  status  of  a  person  appointed  by  a  will  as  testament- 
ary trustee,  and  disqualified  from  acting  as  such  by  reason 
of  alienage  and  non-residence,  is'  practically  the  same  as 
that  of  an  executor  who,  though  similarly  disqualified,  has 
in  fact  obtained  letters  in  the  absence  of  opposition.  The 
conclusion  is  strengthened,  I  think,  by  the  declaration  of 
section  2514,  subdivision  6,  that  the  expression  '*  testa- 
mentary trustee,"  as  used  in  the  Code,  **  includes  every  per- 
son except  *  *  *  who  is  designated,  by  a  will  or  by 
anv  competent  authority,  to  execute  a  trust  created  by  a 
will."  The  respondent  is  a  person  designated  by  a  will  to 
execute  its  trusts,  and  I  hold  that  whatever  authority  or 
show  of  authority  the  will  gives  him  may  be  extinguished 
N.  Y  Rep.,  Vol.  HI.        27 
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by  the  surrogate  in  the  exercise  of  his  jurisdiction  under 
section  2817. 

Section  2818,  as  amended  by  chapter  408  of  the  Laws  of 
1884,  provides  that  ''when  a  sole  testamentary  trustee 

*  *     *     is  by  a  decree  of  the  surrogate's  court  removed, 

*  *  *  and  the  trust  has  not  been  fully  executed,  the 
same  coiu-t  may  appoint  his  successor,  unless  such  an  ap- 
pointment would  contravene  the  express  terms  of  the  win. 
Where  a  decree  removing  a  trustee  *  *  *  does  not 
designate  his  successor,  or  the  person  designated  therein 
does  not  quaUfy,  the  successor  must  be  appointed  and 
must  qualify  in  the  manner  prescribed  by  law  for  the  ap- 
pointment and  qualification  of  an  administrator  with  the 
will  annexed." 

It  is  claimed  that  under  this  section  an  appointment  of  a 
new  trustee  ought  not  to  be  made  until  aU  persons  inter- 
ested in  the  estate  shall  have  been  made  parties  to  the  pro- 
ceeding, and  that  the  trustee  when  appomted  should  give 
such  l^nd  as  would  be  required  from  an  administrator  with 
the  will  annexed. 

It  is  clear  that  the  statute  does  not  make  the  exaction  of 
a  bond  essential  in  a  case  where  the  decree  by  which  one 
trustee  is  removed  designates  another  in  his  place.  That 
in  such  a  case,  however,  the  surrogate  may,  in  his  discre- 
tion, require  a  bond,  I  have  no  doubt.  Matter  of  Whiteheady 
3  Dem.,  227;  Tormpkins  v.  Mosemariy  5  Redf.,  402;  People 
V.  Norton,  9  N.  Yt,  176;  Milhank  v,  CranCj  25  How.  Pr., 
193;  Matter  of  Stuyvesant,  3  Edw.  Ch.,  299;  Matter  of 
JoneSy  4  Sandf.  Ch.,  615;  Matter  of  BobinsoUy  37  N.  Y., 
261. 

The  decisions  also  estabhsh  that  in  a  proceeding  for  the 
appointment  of  a  trustee,  it  is  not  necessary  that  all  per- 
sons interested  in  the  trust  property  or  estate  should  be 
made  parties^  but  it  is  for  the  court  in  its  discretion  to  de- 
termine to  whom  notice  shall  be  given.  I  imderstand  that 
in  the  case  at  bar,  the  attorneys  who  were  lately  before  the 
surrogate  as  amid  curtce  are  authorized  to  represent  all 
the  beneficiaries  imder  the  will.  They  may  have  formal 
notice  of  this  appUcation,  and  will  be  heard  in  respect  to 
the  selection  of  the  trusteee  to  be  appointed  and  the  pro- 
priety of  exacting  a  bond. 


Estate  of  Susan  R.  Place,  dec'd. 

{8urrogate*$  Court,  Neu>  York  County,  Filed  July  9, 1886,) 

1.  Executors  and   admintbtrators — Administration  with  the  will 
ANNEXED — Assets. 

Of  three  persons  named  by  testatrix,  but  two  qualified,  and  their  letters 
were  revoked.     The  husband,  a  beneficiary  under  the  will,  applies  for 
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letters  of  administration  c.  t.  a.,  alleging  that  there  remains  an  unadminis- 
tered  asset,  a  chose  in  action,  touching  which  there  is  i)ending  a  suit  at 
law.  The  petition  is  opposed  by  a  daughter  of  testatrix,  a  residuary  lega- 
tee under  her  will.  Held,  that  the  claim  in  suit  was  an  unadministered 
asset  and  that  the  surrogate  had  jurisdiction  to  grant  letters  of  administra- 
tion, with  the  will  annexed. 

3.  Same— Priokity  of  right—Code  of  Civ.  Pro.,  §  2648. 

Eeld,  that  the  fact  that  the  choso  in  action  for  which  action  was  pending 
was  a  claim  a^inst  the  husband  of  residuary  legatee  did  not  defeat  her 
right  to  be  appointed  as  administratrix  c.  t.  a. ,  in  preference  to  the  petitioner. 
Only  for  cause  that  constitutes  a  statutory  disqualification  can  one  who  is 
otherwise  entitled,  be  denied  letters.  The  oroer  of  priority  is  settled  by 
the  Code  of  Civ.  Pro.,  §  2643. 

J",  jr.  Hayward,  for  petitioner,  Emeline  P.  Hay  ward ; 
Chas.  F.  Wells,  for  petitioner,  James  K.  Place. 

Rollins,  S. — Of  the  three  persons  named  by  this  testa- 
trix as  her  executors,  but  two  have,  ever  taken  letters 
testamentary,  and  the  letters  of  those  two  have  been  re- 
voked. The  estate  is  now,  therefore,  without  a  legal 
representative.  The  husband  of  the  testatrix,  who  is  a 
benefidaiy  under  her  will,  applies  for  letters  of  adminis- 
tration with  the  will  annexed.  He  alleges  in  his  petition 
that  the  only  unadministered  asset  known  to  him  is  a 
chose  in  action,  touching  which  there  is  now  pending,  in 
the  superior  court  of  the  city  of  New  York,  a  suit  at  law, 
wherein  the  late  executor  is  plaintiff  and  Mr.  Havward, 
the  husband  of  one  of  the  daughters  of  the  testatrix,  is 
defendant.  The  petitioner's  application  in  his  own  behalf, 
and  his  suggestion  that,  if  that  application  be  denied,  letters 
should  issue  to  the  public  administrator,  are  opposed  by 
Mrs.  Hayward,  who  msists — 

First.  That  there  is  no  occasion  for  making  an  appoint- 
ment at  all  *  and 

Second.  That  if  that  contention  is  pronoimced  untenable, 
she  is  herself  entitled  to  letters  in  preference  both  to  the 
petitioner  and  the  pubhc  administrator. 

Section  2643  of  the  Code  of  Civil  Procedure  provides, 
among  other  things,  that  where,  because  of  revocation  of 
letters,  there  is  no  executor  or  administrator  c.  t.  a.  quali- 
fied to  act,  letters  of  administration  c.  t,  a.  shall  issue  as 
follows :  ^^  First,  to  one  or  more  of  the  residuary  legatees,'' 
etc.  Mrs.  Hayward  is  one  of  the  residuary  legatees  under 
her  mother's  will :  the  two  others  are  her  brother.  Barker 
Place,  the  deposed  executor;  and  her  sister,  Mrs.  Sullivan. 
Mrs.  Sullivan  makes  no  claim  to  letters.  Barker  Place  is, 
of  course,  disjiualifled. 

First.  I  think  that  the  claim,  for  the  establishment  of 
which  the  removed  executor  was  prosecuting  an  action  at 
the  time  of  the  revocation  of  his  letters,  is  an  unadminis- 
tered asset  of  the  estate,  and  that  the  surrogate  has  juris- 
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diction,  therefore,  to  appoint  an  administrator  with  the  will 
annexed. 

Second.  I  am  equally  clear  that  Mrs.  Hayward  is  entitled 
to  letters  in  preference  to  the  petitioner.  The  circumstance 
that  the  claim  referred  to  is  a  cause  of  action  against  her 
husband  does  not  defeat  her  right  of  priority.  It  is  not 
made  a  ground  of  disqualification  by  the  statute,  and  only 
for  cause  that  constitutes  a  statutory  disqualification  can 
one  who  is  otherwise  entitled  be  denied  letters.  Churchill 
V.  Prescotty  2  Bradf.,  304;  Estate  of  Charles  Morgan,  2  How. 
Pr.  [N.  S.],  194;  Emerson  v.  Bowers,  14  N.  Y,,  449;  Mc 
Oregor  v.  McOregor,  3  Abb.  Ct.  App.  Dec.,  92;  Coope  v. 
Lowerre,  iBarb.  Chaii.,  45;  O^BrienY.  Neubert,  3Dem.,  156. 

Counsel  for  the  petitioner  claims  that  the  provisions  of 
section  2693  of  the  Code  would  iustify  the  surrogate  in 
granting  his  cUent's  application.  Tnat  section  declares  that 
xhe  proceedings  in  procuring  letters  of  administration  or 
letters  of  administration  c.  t,  a.  for  the  successor  of  the 
ori^al  holder  or  holders  of  such  letters  shall  *'be  the  same 
as  in  a  case  of  intestacy."  But  this  declaration  is  evi- 
dently not  intended  to  change  the  order  of  priority  estab- 
bUshed  by  section  2643 ;  it  simply  indicates  the  practice 
which  must  be  followed  by  the  person  entitled  to  letters 
in  order  to  obtain  their  issuance. 

A  claim  similaa*  to  that  which  is  set  up  by  this  petitioner 
was  urged  upon  Siu:rogate  McVean  in  Matter  of  Ward  (1 
Red.,  255). 

Section  45,  title  2,  chapter  6,  part  2  of  the  Eevised 
Statutes  (3  Banks,  6th  ed.,  83)  provided  that  in  case  of  the 
revocation  of  letters  of  all  the  executors  or  administrators 
of  an  estate  the  siu-rogate  should  issue  letters  of  administra- 
tion ''with  the  will  annexed,  or  otherwise,  as  the  case  may 
be,  to  the  widow,  or  next  of  kin,  or  creditors  of  the  deceased, 
or  others,  in  the  same  manner  as  hereinbefore  directed  in 
relation  to  original  letters  of  administration." 

Section  14  of  the  same  title  established  the  order  of 
priority  to  letters  of  administration  with  the  will  annexed. 
(That  section  was  repealed  by  the  Laws  of  1880,  chapter 
245,  and  in  its  place  has  been  substituted  section  2643  ot  the 
Code).  Section  27  of  the  same  title  estabUshed  the  order  of 
priority  to  original  letters  of  administration  in  cases  of 
mtestacy.     (That  section  is  still  in  force.) 

It  was  held  by  Surrogate  McVean,  that  section  45,  supra, 
should  be  construed  as  declaring  that  administration  c.  t.  a. 
upon  the  estate  of  a  decedent  who  had  died  testate,  should 
in  aU  cases  be  granted  to  applicants  in  the  order  of  pref^- 
ence  prescribed  by  section  14,  and  that  administration  d.  6. 
n.,  upon  an  intestate's  estate  should  be  granted  in  the  order 
of  preference  prescribed  by  section  27.     This  interpretation 
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was  subsequently  approved  by  Surrogate  Calvin,  in  Bradley 
V.  Bradley  (3  Bradf.,  512). 

The  cases  above  cited  confirm  me  in  the  opinio^  that  the 
provision  in  section  2693  of  the  Code  (which  has  taken  the 
place  of  section  45,  supra,  of  the  Revised  Statutes),  that  in 
case  of  the  death,  incapacity,  or  removal  of  *^  all  the  execu- 
tors or  all  the  admimstrators  to  whom  letters  have  been 
issued  »  »  *  the  suiTOgate  must  grant  letters  of 
administration  to  their  successors  in  Uke  manner  as  if  the 
former  letters  had  not  been  issued,''  means  that  for  ascer- 
taining rights  of  preference,  resort  must  be  had  in  cases  of 
testacy  to  section  2643  of  the  Code,  and  in  cases  of  intestacy 
to  section  27,  supra,  of  the  Eevised  Statues. 


Matter  of  the  Probate  of  the  Will  of  Mary  T.  Hatten, 

deceased. 

(dwrrogaUe  Court,  New  York  eaufUy,  Filed  August  1, 1886,) 
1.  Wnji — ^Tbstabl^  capacttt. 

Where  the  evidence  was  that  the  decedent  had  long  been  addicted  to  the 
use,  and  at  times  to  the  excessive  use,  of  intoxicating  liquors,  but  it  did 
not  appear  that  at  the  time  when  the  paper  purporting  to  be  her  will  re- 
ceived her  signature  the  was  under  the  immediate  influence  of  stimulants,  or 
that  from  habits  of  intemperance  or  from  any  other  cause  her  mental  or 
moral  faculties  had  become  so  impaired,  that  upon  the  day  this  paper  was 
executed,  she  wasimfitto  make  or  execute  a  will.  Beld,  not  sufficient 
proof  that  decedent  was  not  on  that  day  possessed  of  testable  capacity. 

%.  Pboof  op  dub  execution. 

It  is  not  necessary  in  all  cases  to  prove  that  a  will  was  read  over  to  the 
deceased,  or  that  it  was  drawn  from  instructions  given  by  her.  The  true 
doctrine  seems  to  be  that  it  is  a  circumstance  which  should  awaken  the  vigi- 
lance and  jealousy  of  the  court  to  watch  and  see  whether  by  some  means  or 
other  a  knowledge  of  the  contents  was  brought  home  to  the  deceased,  or  it 
was  shown  that  it  was  the  intention  of  the  deceased  to  make  such  a  disposi- 
tion of  her  property,  which  the  court  would  accept  as  sufficient  proof,  even 
though  the  arawer  of  that  will  took  a  considerable  benefit  under  it. 

8.  Same — ^Factb  xsj>  circuhbtakces  which  go  to  establish  the  factum 

OF  A  WILL. 

Where  as  in  this  case  the  instrument  in  question  is  written  in  a  very 
plain  hand,  is  all  upon  one  page  and  can  easily  be  read  in  half  a  minute, 
containing  two  provisions,  only  one  of  which  is  dispositive,  and  by  that  one, 
which  occupied  less  than  nine  lines,  the  entire  estate  of  the  decedent  is  given 
to  her  cousins.  Held,  that  it  may  well  have  been  that  in  the  very  act  of 
subscribing  her  name  the  decedent  read  the  instrument  from  beginning 
to  end,  and  the  factum  of  this  will  is  duly  established. 

4  Same — ^Undub  norLXTENCE. 

That  S.,  one  of  the  legatees  and  G.,  the  husband  of  the  other,  were  pres- 
ent on  the  occasion  of  the  execution,  and  assiduous  in  bringing  it  about, 
G.  suggesting  who  should  be  the  subscribing  witnesses  and  summoning  to 
decedent's  beside  the  persons  who  acted  m  that  capacity,  the  decedent 
obtaining  the  will  from  the  hands  of  S.,  just  before  &e  put  her  name  X6 
it.  Held,  that  although  these  circumstances  would  lead  the  court  to 
closely  scrutinize  the  evidence  that  concerns  the  decedent's  capacity,  her 
appreciation  of  the  character  and  effect  of  her  acts,  and  the  reasonable- 
ness of  the  disposition  which  she  is  claimed  to  have  made  of  her  estate, 
they  are  not  of  themselves  sufficient  to  invalidate  the  will. 
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Francis  C.  Dayton  and  William  H.  AmotiXy  for  propo- 
nent; William  J.  Kelly  and  Roger  A.  Pryor^  for  con- 
testants. 

Rollins,  S. — ^The  instrument  here  in  controversy  was 
executed  in  April,  1880,  about  four  years  before  the  death 
of  its  maker,  and  when  she  was  about  forty  years  old.  It 
undertakes  to  bequeath  her  entire  estate,  which  consists 
solely  of  personalty,  to  Michael  Sweeney  and  his  sister, 
Catharine  Gallagher,  wife  of  Francis  Grallagher.  These 
legatees  are  cousms  of  the  decedent,  with  whom  die  resided 
at  the  time  this  paper  was  executed,  and  with  whom  she 
continued  therearter  to  reside  until  her  death.  Probate  is 
contested  by  others  of  her  cousins  and  by  her  uncle;  for  she 
left  her  siu-viving  no  nearer  relatives — :no  ancestors,  des- 
cendants, brothers  or  sisters. 

First — It  is  claimed  by  the  contestants  that  on  the  day 
the  disputed  instrument  bears  date,  the  decedent  was  not 
possessed  of  testable  capacity.  There  is  no  doubt  that  she 
was  then  suffering  from  disease  in  various  forms,  but  the 
evidence  neither  estabUshes  nor  seriously  suggests  that  she 
was  physically  or  mentally  incompetent  to  make  testamen- 
tarv  disposition  of  her  property.  She  had  long  been  ad- 
dicted to  the  use,  and  at  times  to  the  excessive  use,  of 
intoxicating  hquors,  but  it  does  not  appear  that  at  the  time 
when  this  instrument  received  her  signature  she  was  under 
the  immediate  influence  of  stimulants,  or  that  from  habits  of 
intemperance  or  from  any  other  cause,  her  mental  or  moral 
faculties  had  become  so  impaired  that  upon  the  day  in 

Question  she  was  unfit  to  make  or  execute  a  will.  Dr. 
[obbie,  her  attending  physician  and  one  of  the  witnesses 
to  the  paper  propounded,  made  his  first  professional  call 
upon  her  about  fen  days  before  the  paper  was  executed. 
He  testified  that  he  observed  no  indication  that  she  had  re- 
cently been  tipplinjg,  and  that,  though  he  continued  to  see 
her  from  time  to  time  at  short  intervals  imtil  her  death,  he 
never  found  her  noticeably  the  worse  for  Uquor. 

Some  of  the  witnesses  for  the  contestants  say  that  they 
often  saw  her  drink,  and  some  of  them  that  she  habitually 
drank  to  excess.  On  the  other  hand  JuUa  Eagan  and 
Michael  Bowen,  who  were  called  to  prove  that,  at  a  time 
subsequent  to  the  date  of  the  will,  Mrs.  Hatten  stated  to 
them  that  she  had  never  consciously  executed  such  a  paper 
— ^both  testified  luiequivocally  that  when  she  made  these 
statements  she  was  entirely  sober. 

Upon  aU  the  testimony  I  am  convinced  that  she  was  ouite 
as  competent  to  make  a  will  as  either  of  the  persons  whose 
testamentary  capacity  was  upheld  in  Down  v.  McGourkey  (16 
Him,  444;  affd  9  Wk.  Dig.,  5)  and  Peck  v.  Cary  (27  N.T.,  9). 
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Second— It  is  claimed  by  the  contestants  that  the  due 
execution  of  this  disputed  paper  has  not  been  satisfactorily 
estabhshed.  Its  attesting  witnesses  are  Charles  H.  Eeed 
and  Dr.  John  Hobbie,  both  of  whom  were  examined  and 
very  rigorously  cross-examined  at  the  trial.  I  see  no  reason 
to  doubt  that  they  saw  the  decedent  sign  this  instrument, 
that  they  heard  her  declare  it  to  be  her  will,  and  that  they 
severally  subscribed  their  names  at  her  request,  and  in  her 
presence.  These  things,  indeed,  the  contestants  do  not 
seriously  dispute,  but  they  insist  that  the  execution  is  de- 
fective m  that  the  evidence  fails  to  show  that  the  decedent 
knew  the  contents  of  this  paper  at  the  time  she  executed 
it  as  her  will.  If  her  ability  to  read  and  write  were 
not  estabhshed  to  my  satisfaction,    I   should,   upon   the 

f  round  now  imder  consideration,  pronounce  against  pro- 
ate.  There  is  no  proof  that  this  instrument  was  prepared  in 
pursuance  of  her  instructions,  or  that  it  was  read  to  her  on 
the  occasion  of  its  execution.  It  is  by  no  means  clear  that 
she  then  read  it  herself.  One  of  the  subscribing  witnesses 
thinks  that  she  did ;  the  other  is  of  the  opinion  that 
she  did  not.  It  does  not  definitely  appear  when  oe  bv  whom 
the  instrument  was  prepared  for  execution.  Gallagher  says 
that  decedent  told  him  it  was  drawn  by  a  lawyer  named 
Morrow,  and  Gallagher  thinks  that  Morrow  is  now  dead. 
Dr.  Hobbie  testifies  that  he  first  saw  the  wiU  in  the  posses- 
sion of  Michael  Sweeney,  one  of  the  legatees,  and  that  this 
.  was  just  before  it  was  handed  to  the  decedent  and  signed 
by  her.  Nothing  seems  to  have  been*  said  to  her  at  that 
tune  respecting  ns  provisions,  nor  is  it  shown  that  she  said 
anything  indicating  her  knowledge  of  its  contents.  Galla- 
gher declares  that  two  years  after  its  execution  he  saw  it 
m  the  hands  of  Mrs.  Hatten,  and  heard  her  read  portions 
of  it  to  his  wife.  He  also  declares  that  shortly  before  its 
execution  the  decedent  told  him  that  she  purposed  to  leave 
all  her  property  to  his  wife  and  his  wife's  brother.  The 
contestants  claim  that  Gallagher's  testimony  is  not  worthy 
of  credit,  and  that  its  untrustworthiness  is  especially  shown 
by  the  discrepancies  between  the  version  which  he  gives  of 
an  incident  that  took  place  at  the  law  office  of  Alfred  Mat- 
thews, in  October,  1882,  and  the  version  of  the  same  inci- 
dent given  by  a  clerk  to  Mr.  Matthews,  who  is,  I  doubt  not, 
a  disinterested  witness.  It  seems  that  Gallagher  and  Mrs. 
Hatton  called  at  Mr.  Matthews'  office,  and  obtained  and 
took  away  a  written  instrument  which  Mr.  Matthews  had, 
at  some  time  not  disclosed  by  the  evidence,  drawn  for  Mrs. 
Hatten,  which  the  latter  had  executed  as  her  will,  and 
which  she  had  then  entrusted  to  Mr.  Matthews  for  safe 
keeping.  Gallagher  was  examined  at  great  length  as  to  the 
circumstances  wnich  surrounded  the  removal  and  the  sub- 
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sequent  destruction  of  that  paper.  Miller  was  afterwards 
called  by  the  contestants,  and  gave  an  accoimt  of  the  affair, 
which  in  some  of  its  details  varied  from  Gallagher's,  but 
which  did  not  in  my  judgment,  vary  to  such  an  extent  as 
to  compel  the  beUef  that  Gallagher  willfully  swore  falsely 
in  testifying  to  what  took  place  at  Mr.  Matthews'  office,  or 
to  justify  the  disregard  of  his  positive  assertion  that  in  the 
year  1882  he  heard  Mrs.  Hatten  read  aloud  the  paper  here 
offered  for  probate,  and  that  he  was  advised  by  her  prior  to 
its  execution  that  his  wife  and  his  brother-in-law  were  to  be 
the  sole  beneficiaries  of  her  bounty.  Miller's  testimony 
shows  very  clearly  that  the  decedent  made  and  executed  at 
least  one  will  besides  that  which  is  here  in  controversy. 
This  weakens  the  effect  of  the  testimony  of  two  other  wit- 
nesses called  by  the  contestants,  who  swore  that  Mrs.  Hat- 
ten,  not  long  before  her  death,  disclaimed,  in  their  hearings 
not  only  any  knowledge  of  having  made  a  will  in  favor  of 
the  Sweeneys,  but  any  knowledge  of  having  made  a  will  at 
all.  I  attach  httle  importance  to  that  testimony.  There  is 
not  the  slightest  doubt  in  my  mind  that  the  decedent  put 
her  name  to  this  paper  on  the  day  it  bears  date,  and,  all  in 
all,  I  am  persuaded  that  when  she  did  so,  she  understood 
the  natiu:e  and  consequences  of  her  act.  Gallagher's  testi- 
mony that  she  could  read  and  write  is  fully  confirmed  by 
Juha  Eagan,  a  witness  for  the  contestants,  who  describes 
her  as  a  woman  of  * '  pretty  fair  "  education  and  intelligence. 
Dr.  Hobbie  calls  her  sensible  and  clear  headed.  It  may 
fairly  be  presinned,  under  these  circumstances,  that  at  the 
time  she  executed  this  paper  die  was  cognizant  of  its  con- 
tents; and  this  presumption  is  not  overthrown  by  the 
evidence  upon  which  the  contestants  rely.  It  womd  be 
much  more  satisfactory  if  there  were  proor  of  instructions 
or  of  an  actual  reading  of  the  will  to  or  by  the  testatrix^ 
but  that  such  evidence  is  not  indispensable,  see  Crispell  v. 
Dubois  (4  Barb.,  393);  Billhighurst  v.  Vickers  (1  Phill.,  187); 
Wattersony,  Watterson  (1  Head  [Tenn.],  1);  Barry  y.  But- 
lin  (1  Curteis,  637);  Durling  v.  Loveland  (2  Curteis,  223). 

Said  Sir  Herbert  Jenker  in  the  case  last  cited:  '*It 
never  has  been  the  doctrine  of  this  court  that  it  is  neces- 
sary in  all  cases  to  prove  that  a  will  was  read  over  to  the 
deceased,  or  that  it  was  drawn  from  instructions  given  by 
him.  I  never  understood  the  doctrine  to  go  beyond  this — 
namely,  it  is  a  circumstance  which  should  awaken  the  vig- 
ilance and  jealousy  of  the  court  to  watch  and  see  whether 
by  some  means  or  other  a  knowledge  of  the  contents  was. 
brought  home  to  the  deceased,  or  it  was  shovsoi  that  it  wa& 
the  intention  of  the  deceased  to  make  such  a  disposition  of  his. 
property,  which  the  court  would  accept  as  sufficient  proof, 
notwithstanding  that  the  drawer  of  tne  will  took  a  consid- 
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erable  benefit  under  it.  I  do  not  apprehend  that  there  is 
any  technical  rule  which  requires  proof  that  a  will  has 
been  read  by  or  to  the  deceased,  or  that  it  was  prepared 
from  instructions  given  by  him." 

This  I  understand  to  be  a  soimd  eiroosition  of  ^  the  law 
upon  this  subject.  The  instrument  here  in  question  is 
written  in  a  very  ^laia  hand  and  is  all  upon  one  page.  It 
can  easily  be  read  in  half  a  minute.  It  contains  two  pro- 
visions, only  one  of  which  is  dispositive,  and  by  that  one, 
which  occupies  less  than  nine  Unes,  the  entire  estate  of  the 
decedent  is  riven  to  her  cousins  Michael  Sweeney  and 
Catharine  Gallagher.  Unless  the  subscribing  witnesses  are 
to  be  altogether  discredited,  and  I  see  no  good  reason  for 
distrusting  them,  it  may  well  have  been  that  in  the  very 
act  of  subscribing  her  name,  the  decedent  read  this  instru- 
ment from  beginning  to  end.  I  have  no  hesitation  there- 
fore in  holding  that  the  factum  of  the  will  is  duly 
estabUshed. 

Third.  The  claim  of  the  contestants  that  the  making  and 
exe(^ution  of  this  paper  were  procured  by  the  undue  in- 
fluence of  its  benfiaaries  is  not  sustained  by  the  evidence. 
That  Sweeney,  one  of  the  legatees,  and  Gallagher,  the  hus- 
band of  the  other,  were  present  on  the  occasion  of  the 
execution,  and  assiduous  m  bringing  it  about,  is  beyond 
dispute.  Gallagher  himself  testifies  that  he  suggested  who 
should  be  the  subscribing  witnesses,  and  that  he  sum- 
moned to  decedent's  bedside  the  persons  who  acted  in  that 
capacity.  As  has  been  stated  already,  it  was  Sweeney,  ac- 
cording to  Dr.  Hobble's  testimony,  m)m  whose  hands  Mrs. 
Hatten  obtained  the  will  just  before  she  put  her  name  to 
it;  but  these  circumstances  are  not  of  themselves  sufiicient 
to  invalidate  the  will.  They  have  led  me  to  scrutinize 
closely  the  evidence  that  concerns  the  decedent's  capacity, 
her  appreciation  of  the  character  and  effect  of  her  acts,  and 
the  reasonableness  of  the  disposition  which  she  is  claimed 
to  have  made  of  her  estate.  The  only  evidence  before  me  as 
to  the  contents  of  the  will  which  was  drawn  for  her  by  Mr. 
Matthews,  is  that  of  Gallagher,  who  says  that  it  bequeathed 
all  her  property  to  purposes  of  charity.  Now,  it  is  clear 
tiiat  for  the  last  six  or  seven  years  of  her  life  she  was  much 
more  intimate  with  the  Sweeneys  and  Gallagher  than  vrith 
any  others  of  her  relatives.  It  does  not  appear  that  be- 
tween the  time  when  she  made  the  first  will  and  the  day  of 
her  death  there  was  any  change  in  the  relations  which  she 
sustained  to  other  relatives  that  would  have  led  her  to  ac- 
cord them  a  higher  place  in  her  affections  and  regard  than 
they  had  formerly  occupied.  On  the  other  hand,  her  inti- 
macy with  those  whom  she  has  named  as  her  legatees  was 
N^  Y.  Eep.,  Vol.  m.        28 
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maintained  for  years,  both  before  and  after  the  execution 
of  the  paper  in  controversy. 

I  confess  that  the  testimony  which  is  claimed  to  have  es- 
tabUshed  the  exercise  of  undue  influence  over  the  decedent 
has  not  greatly  impressed  me.  Certain  witnesses  tell  of 
their  more  or  less  familiar  acquaintance  with  her  prior  to 
the  time  she  commenced  to  hve  wit^  Mrs.  Gallagher,  and 
of  the  discom'agements  which  they  encountered  wken  they 
subsequently  sought  to  visit  her.  Whenever  they  met  her 
on  the  street  she  was  accompanied,  they  say,  by  "Mrs.  Gal- 
lagher, who  seemed  anxious  to  prevent  any  communication 
between  the  decedent  and  her  former  friends  and  associates. 
Other  witnesses  called  by  the  contestants  testified  that  they 
often  saw  Mrs.  Hatten  alone  in  the  streets,  and  one  of  them 
said  that  on  nmnerous  occasions  she  encountered  her  alone 
at  church.  In  the  years  that  elapsed  between  the  date  of 
this  will  and  that  of  decedent's  death  there  must  have  been 
abimdant  opportunity  to  have  made  a  testamentary  dispo- 
sition in  harmony  with  her  wishes,  if  her  wishes  had  not 
been  already  embodied  in  the  papers  here  propoimded.  * 

I  pronounce  for  its  probate. 


Estate  of  Wkuah  Tnj>EN,  deceased. 

{Surrogate's  Court,  New  York  County,  FUed  June  15,  1886,) 

1.  EXECUTOBS  AND  ADMINICTRATOB8 — ACCOITSTIKG — ACCUMULATIOH— WhBK 
SHOULD  BB  DI8TKIBXJTED. 

Where  there  appears  a  clear  excess  of  |29,000  of  income  above  annuities 
and  other  charges  on  an  estate,  to  permit  its  retention  for  meeting  the  possi- 
ble future  demands  of  annuities  would  be  to  sanction  an  unlawful  accumu- 
lation; it  should  be  distributed. 

H.  WOiIi— CONSTBUCnON  OF— EXBCUTOBS'  COMMISSIONS. 

Where  the  will  provides  for  the  commission  and  compensation  of  the 
executors,  that  in  lieu  of  all  other  they  were  to  receive  as  lollows:  '*  On  all 
sums  to  be  received  from  my  said  partner  as  my  capital  in  said  partnership, 
and  on  all  interest  and  income  on  investment  in  the  public  debt  of  the 
United  States,  or  in  coimty  bonds,  and  on  the  proceeds  of  sale  of  real 
estate,  one  per  cent  of  the  amount  received,  and  on  all  sums  received  from 
personal  property  sold,  or  rents,  or  the  collection  of  debts  owing  to  me,  or 
for  income  of  other  funds  or  investments,  five  per  cent  of  the  amounts 
received,  and  on  all  sums  of  money  invested  by  them,  two  per  cent  of  the 
amount  thereof. "  In  another  article  of  the  will  the  testator's  direction  is  to 
collect  all  "debts  owing  to  me  "  and  invest  the  proceeds  in  (amon^  other 
things)  the  *'  public  debt."  Held,  that  the  executors  were  only  entitled  to 
one  per  cent  on  the  amoimt  received  from  the  government  on  surrendering 
"  called  bonds,"  and  two  per  cent  for  reinvesting  the  money  so  received. 

6.  Same — Commissions  on  proceeds  of  sale  of  seal  estate — Lands 
PABTinoNED — Commissions  not  earned. 

Five  per  cent  commission  on  the  proceeds  of  sale  of  real  estate  were  not 
earned  by  the  action  of  the  executor  in  allotting  such  real  estate  among  the 
devisees.  While  under  some  circumstances,  and  for  some  purposes,  such 
a  disposition  of  realty  might  be  regarded  as  a  sale,  it  cannot  be  so  re- 
garded for  the  purposes  of  commissions. 
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C  E.  Tracy y  for  executor;  C.  A.  Handy  C.  H.  Woodruff 
and  W  H.  Ma^Farlane,  for  residuary  le^tees;  A.  H.  Man, 
for  annuitant;  D.  J.  Newland  and  G^.  V.  ElliSy  for  others. 

EoLLiNS,  S. — Upon  the  coming  in  of  the  report  of  the 
referee  to  whom  were  submitted  the  sixth  accoxmt  of  this 
testator's  executors  and  the  objections  thereto,  certain  ex- 
ceptions have  been  interposed  in  behalf  .of  the  accounting 
parties,  and  certain  others  in  behalf  of  divers  persons  inter- 
ested in  the  estate.  As  to  one  of  these  exceptions  it  is  on 
all  hands  agreed  that  in  its  main  aspects  it  need  not  now  be 
considered.  This  exception  relates  to  the  finding  of  the 
referee  that,  for  the  satisfaction  of  certain  annmties  and 
charges  under  the  testator's  will,  'Hhe  whole  of  the  prop- 
erty now  in  their"  (the  executors')  ^^ hands  should  be 
retained  by  them,"  and  no  portion  thereof  be  distributed  at 
present  among  the  other  beneficiaries.    The  value  of  that 

Eroperty  is  shown  by  the  account  to  be  $484,781.34,  but  on 
ehalf  of  certain  objectors  it  is  insisted  that  a  portion 
thereof,  amounting,  as  the  account  shows,  to  $29,109.01, 
should  DO  treated  as  surplus  income;  and  that,  conceding  for 
present  purposes  that  all  funds  in  excess  of  such  $29,109.01 
should  be  held  intact  to  meet  the  annuities  and  cnai^es, 
that  sum,  or  such  larger  or  smaller  simi  in  excess  of  princi- 
pal as  upon  the  settlement  of  tiiis  accoimt  may  be  discov- 
ered to  he  in  the  executors'  hands,  should  be  straightway 
distributed. 

I  think  that  this  claim  is  well  founded.  Bv  reference  to 
Schedule  B,  parts  two,  three  and  f om*,  it  will  appear  that 
the  gross  income  accounted  for  is  $140,570.29;  Schedule  C, 
discloses  that  the  aggregate  payments  thereout  amount  to 
$111,300.28;  the  difference  is  $29,270.01.  This  sum  seems 
to  be  a  clear  excess  of  income  above  annuities  and  other 
charges.  To  permit  its  retention  for  meeting  the  pjossible 
future  demands  of  annuities  would  be  to  sanction  an 
tmlawful  accumulation  (section  37,  tit.  2,  chap.  1,  part  2, 
Rev.  Stat.,  3  Banks,  [7th  ed.,]  2178;  sections  3  and  4,  title  4, 
chap.  4,  part  2,  Rev.  Stat.,  3  Banks,  [7th  ed.,]  2259). 

The  surplus  may  therefore  be  distributed. 

Second. — ^Exceptions  have  been  filed  to  the  conclusions  of 
the  referee  respecting  the  amount  of  commissions  to  which 
he  finds  the  executors  entitled. 

The  basis  for  computation  of  commissions  is  fixed  by  the 
will.  Its  eighteenth  article  is  as  follows:  **In  Ueu  and 
exclusive  of  all  other  commissions  and  compensations  to 
my  executoirs  for  performing  their  duties  under  this  will, 
and  in  addition  to  their  actual  and  necessary  disbursements 
and  expenses,  I  authorize  them  to  receive  from  my  estate 
the  following  commissions,   namely,   on  all  siuns  to  be 
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received  from  my  said  partner  as  my  capital  in  said  part- 
nership and  on  all  interest  and  income  on  investments  in 
the  puohc  debt  of  the  United  States,  or  in  county  bonds,  and 
on  the  proceeds  of  sale  of  real  estate,  one  per  cent,  of  the 
amoimt  received,  and  on  all  sums  received  from  personal 
property  sold  or  rents,  or  the  collection  of  debts  owing  to 
me  or  for  income  of  other  funds  or  investments,  five  per 
cent,  of  the  amoimts  received,  and  on  all  sums  of  money 
invested  by  them,  two  per  cent,  of  the  amount  thereof." 

Counsel  for  Beverly  !B.  Tilden  and  Edward  T.  Kennard, 
as  his  trustee,  objected  before  the  i-eferee  to  the  allowance 
of  five  per  cent  claimed  by  the  executors  as  commissions  on 
the  following  items :  One  of  $25,000  (the  value  of  certain 
United  States  bonds  left  by  decedent  as  a  part  of  the  assets 
of  his  estate,  and  subsequently  called  in  by  the  govern- 
ment): another  of  $2,000  (the  principal  of  Holy  Trinity 
Churcn  bonds  collected  by  the  executors);  and  a  third  of 
$500  (of  a  character  similar  to  the  item  next  preceding). 
These  objections  were  overruled  by  the  referee,  who  has 
found  that  aU  the  bonds  in  question  were  debts  owing  to 
the  testator.  This  finding,  so  far  as  it  relates  to  the  church 
bonds,  is  doubtless  correct;  but  the  proposition  that  bonds 
of  the  United  States  Government,  held  by  the  testator  at 
his  death,  must  be  deemed,  within  the  meaning  of  the 
eighteenth  clause  of  his  will,  ^*  debts  owing  to  me  "  (him),  is 
in  my  judgment,  erroneous.  In  strict  technical  sense  the 
import  of  the  word  *^debt"  is  doubtless  broad  enough  to 
cover  bonds  of  every  sort,  as  well  those  in  which  the  state 
or  government  is  obligor  as  well  as  those  in  which  the  party 
binding  himself  is  a  private  individual.  But  in  common 
parlance  bonds  of  the  United  States  are  not  spoken  of  as 
constituting  or  evidencing  a  debt  of  the  United  States,  and 
the  word  ^'debt,"  as  ordinarily  used  in  connection  with  the 
administration  of  decedents'  estates,  has  a  narrower  signifi- 
cation than  is  here  sought  to  be  put  upon  it. 

If  a  testator  should  direct  his  executors  to  collect  immed- 
iately after  his  decease  all  debts  owing  to  him  and  to  sell 
such  as  had  not  fallen  due,  and  invest  the  proceeds  of  such 
collection  and  sale  in  United  States  bonds,  it  could  scarcely 
be  claimed  that  obedience  to  such  direction  would  require 
the  executors  to  dispose  of  whatever  government  securities 
should  have  come  to  their  hands  from  their  testator  and 
straightway  apply  the  proceeds  to  the  purchase  of  others. 
When  the  executors  who  are  here  accounting  surrendered 
to  the  government  the  registered  bonds  which  have  occa- 
sioned this  discussion,  it  is  verv  unlikely  that  they  would 
themselves  have  characterized  the  transaction  as  the  collec- 
tion of  a  debt.  It  was  not  in  pursuance  of  their  duty  to 
collect  debts  that  they  made  the  surrender,  but  because  the 


Digitized  by 


Google 


Snr.Ct.]  Estate  of  Tildek.  221 

aecurities  which  they  gave  up  would  thenceforth  bear  no 
interest,  and  would  accordingly  cease  to  have  the  character 
of  an  investment.  For  rewarding  the  labors  and  stimu- 
lating the  zeal  of  his  executors  in  the  collection  of  debts, 
it  seemed  fit  to  this  testator  to  allow  them  a  commission  of 
five  per  cent.  And  what  were  they  instructed  to  do  with 
the  monevs  obtained  bjr  such  collections  ?  The  will  hj  its 
fourteenth  clause  specines  ^'  registered  stocks  of  the  United 
States "  as  the  first-named  among  the  secuiities  in  which 
the  executors  are  directed  to  invest  the  fluids  of  the  estate. 
It  will  be  observed  also  that  by  the  eighteenth  clause  aboye 
quoted,  the  testator  makes  provision  for  commissions  at 
one  per  cent,  for  the  collection  of  interest  and  income  "  on 
investments  in  the  public  debt  of  the  United  States."  This 
phrase  which  is  in  close  proximity  to  the  phrase  "debts 
owing  to  me,"  has  the  same  meaning  of  course  as  the  term 
•"  stocks  "  in  article  14.  There  is,  therefore,  taking  the  two 
articles  together,  a  direction  by  the  testator  sutetantially 
as  follows:  Collect  all  "debts  owing  to  me,"  and  invest  the 

?roc»eds  in  (among  other  things)  the  "public  debt "  of  the 
Fniied  Skates.  This  is  to  my  mind  a  very  significant  an- 
tithesis. 

I  have  no  doubt  of  the  testator's  intention  to  give  his 
executors  Uberal  compensation  for  their  services,  and  I  might 
hesitate  to  adopt  a  construction  of  article  18  which  would 
exclude  investments  in  United  States  bonds  from  the  cate- 
gory of  debte  due  the  testator  if  the  executors  would  be 
thus  deprived  of  compensation  for  their  care  and  pains  in 
effecting  an  exchange  of  securities  held  by  the  testator  for 
other  securities  of  a  similar  character;  but  under  the  terms 
of  the  will,  as  I  interpret  it,  the  executors  became  entitled 
upon  such  exchange  to  a  commission  of  two  j)er  cent, 
windi,  indeed,  they  have  already  claimed  and  received. 

The  referee's  report  allowing  commissions  at  five  per 
cent,  upon  this  item  of  $25,000,  must  therefore  be  over- 
ruled. 

Third,  The  conclusion  iust  arrived  at  compels  me  to 
deny  the  appUcation  of  the  executors  to  be  allowed  an 
additional  tour  per  cent  bv  way  of  commissions  upon  the 
value  of  certain  other  United  States  bonds  found  among 
the  assets  of  the  testator  at  his  death  and  subsequently 
redeemed  by  the  government. 

Fourth,  The  remaining  question  upon  which  I  am  now 
asked  to  pass  is  clearly  presented  by  the  following  stipula- 
tion entered  into  by  the  objectors: 

"It  will  be  conceded  that  during  the  period  covered  by 
the  fifth  accounting,  and  in  accordaiice  with  the  provisions 
of  an  agreement  executed  by  the  widow  and  four  sons  of 
the  testator,  and  under  the  direction  or  supervision  of  the 
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executors,  real  estate  left  by  the  testator  was  valued  by 
chosen  appraisers  at  $525,190.66,  and  having  been  divided 
into  four  parcels  was  allotted  to  or  amon^  the  four  €ons,  to 
whom  or  for  whose  account  the  several  allotments  were 
respectively  conveyed  by  the  executors  by  deeds  to  which 
the  widow  and  sons  of  the  testator  were  also  parties.  No 
commissions  on  such  value  of  real  estate  have  been  com- 
puted or  realized  by  the  executors,  who  now  daim  the 
same  (amoimting  at  the  rate  of  one  per  cent,  to  $6,201.99) 
as  having  been  eiToneously  omitted  on  the  said  fifth  ac- 
counting. 

The  appUcation  of  the  executors  for  rectification  of  this 
error  is  to  be  heard  and  disposed  of  upon  the  same  footing 
and  with  like  effect  as  if  any  and  all  formal  preliminaries 
had  been  had  to  enable  the  court  to  entertain  and  dispose  of 
the  apphcation,  and  the  executors  are  to  be  considered  as 
movii^  in  due  form  in  so  far  as  may  be  deemed  necessary 
to  reopen  the  decree  upon  the  fifth  accounting  for  the  sole 
purpose  of  correcting  the  said  error.  But  the  other  parties, 
while  waiving  all  objections  to  preUminaries  or  to  tne  form 
of  the  motion,  do  not  conceive  that  the  commissions  ought 
to  be  computed  and  allowed  as  claimed,  nor  that  the  fSth 
accounting  or  the  decree  thereon  ought  to  be  reopened  for 
that  pm'pose." 

Upon  this  state  of  facts  the  question  first  presented  is 
this:  Are  the  executors  precluded  by  the  decree  above 
referred  to  from  obtaining  the  rehef  for  which  they  now 
ask  ?  Theu'  coimsel  insists  that  they  are  in  a  very  different 
situation  from  that  which  they  would  occupy  if  they 
depended  for  their  compensation  upon  the  provisions  of  the 
statute.  He  admits  tnat  in  a  case  where  in  accordance 
with  section  2736  of  the  Code  of  Civil  Procedure,  and  sec- 
tion 58,  title  3,  chap.  6,  part  2  Rev.  St.,  3  Banks,  seventh 
ed.,  2303,  commissions  had  been  allowed  by  the  siurogate 
upon  the  settlement  of  a  decree  in  an  accounting  proceed- 
ing, there  might  be  grave  doubts  whether  any  aaditional 
commissions  could  subsequently  be  awarded  with  reference 
to  any  of  the  transactions  covered  by  that  decree,  and 
equally  grave  doubts  whether  when  a  decree  had  been 
entered,  making  no  mention  of  commissions  or  expressly 
disallowing  them,  commissions  could  subsequently  be 
awarded.  But  it  is  claimed  that  a  testamentary  provision 
in  favor  of  executors  in  lieu  of  the  statutory  compensation 
is  substantially  a  legacy,  and  that,  in  the  absence  of  any 
direction  by  the  testator  that  such  legacv  shall  be  taken  at 
any  particular  time,  and  that  f  aihng  to  take  it  at  the  time 
specified,  the  executors  shall  be  thenceforth  estopped  from 
claiming  it  at  all,  they  may  claim  and  retain  it  at  any  time 
while  they  have  funds  in  their  hands  applicable  to  that 
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?urpose.  I  think  there  is  much  force  in  thisicontentio^i. 
'his  testator  says  at  the  close  of  the  eighteenth  clause  of 
his  will*  *' I  authorize  them"  (the  executors)  *Ho  receive 
from  my  estate  the  following  commissions,  namely"  (then 
follows  the  scheme  of  allowances),  *'  such  commissions  to  be 
in  full  for  such  services,  and  the  amoimt  to  be  divided 
among  my  executors  from  time  to  time,  equitably,  in  pro- 
portion to  their  respective  services." 

Under  these  circumstances  I  do  not  think  it  can  fairly  be 
claimed  that  the  decree  by  which  the  fifth  account  was 
settled  was  an  adjudication  that  the  simi  which  appeared  by 
such  account  to  be  charged  as  commissions  was  all  the 
compensation  to  which  the  executors  were  then  entitled,  or 
that  that  decree  affords  any  protection  to  those  objectors 
against  a  present  allowance  as  commissions  of  any  smn,  in 
ad'lition  to  the  sums  whose  retention  was  by  that  decree 
sanctioned,  which  the  executors  can  now  show  themselves 
entitled  to  receive. 

I  am  also  of  the  opinion  that  if  the  rehef  claimed  by  the 
executors  can  properly  be  granted  it  may  be  given  by  the 
decree  to  be  entered  upon  the  present  accounting,  and 
without  opening  the  decree  entered  upon  the  last. 

Whatever  right  the  executors  may  have  to  commissions 
upon  the  real  estate  partitioned  among  the  devisees  springs 
from  the  provision  of  the  will  which  allows  them  ^^on  the 
proceeds  of  the  sale  of  real  estate  one  per  cent  of  the 
amoimt  received."  While  under  some  circimistances,  and 
for  some  purposes,  such  a  disposition  of  realty  as  was  here 
effected  might  be  regarded  as  a  sale,  it  cannot,  I  think,  be 
so  regarded  for  the  purposes  now  under  consideration. 

By  the  eleventh  article  of  his  will  the  testator  gives  all 
the  rest  and  residue  of  his  estate,  real  and  personal,  to  his 
children  in  equal  shares,  subject  to  certam  powers  and 
directions  in  me  will  contained.  Among  those  powers  is 
the  power  which  article  twelve  confers  upon  the  executors; 
that  of  managing  the  share  of  each  child  dimng  his 
minority.  In  article  fourteen,  the  testator  says :  ^  ^  I  author- 
ize and  empower  my  executors  to  mate,  sign,  seal, 
acknowledge  and  deUver  any  and  all  deeds  and  convey- 
ances which  may  be  necessary  in  order  to  carry  into  full 
effect  any  division  they  may  make"  {i.  e.,  among  the 
children)  "or  to  declare  or  evidence  the  same,  or  in  order 
to  sell  and  convert  into  money  or  personal  property  any 
part  of  my  real  estate." 

I  think  that  by  this  language  a  clear  distinction  is  made 
between  the  authority  of  these  accounting  parties  to  exe- 
cute conveyances  for  the  purpose  of  carrying  into  effect  a 
division  in  specie  among  the  children,  and  their  authority 
to  execute  such  conveyances  after  the  sale  of  real  property 
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and  its  conversion  into  money  or  personal  securities.  And 
I  hold  that  five  per  cent  commission  on  the  proceeds  of  sale 
of  real  estate  were  not  earned  by  the  action  of  the  execu- 
tors in  allotting  such  real  estate  among  the  devisees. 


In  re  Jonathan  G.  Rugg,  deceased. 

(Stirrogate^s  Court,  Cattaraugia  County,  Filed  Jun$  16, 1886.) 

1.  Executor— Indebtedness  to  estate — Contempt. 

Where  an  executor  was  indebted  to  his  testator,  and  after  assuming 
charge  of  the  estate  became  insolvent,  having  accoimted,  however,  for  afi 
moneys  of  the  estate  received  by  him.  It  was  Hdd  that  he  was  not  amena- 
ble to  contempt  proceedings  for  failure  to  pay  the  debt. 

2.  Same— 2R.  S.,84,  §18. 

The  provisions  of  the  Revised  Statutes  making  the  debt  of  an  executor 
to  the  estate  of  the  testator  a  part  of  the  assets  and  the  executor  liable  as 
for  so  much  money,  was  enacted  to  prevent  the  extinguishment  of  such 
debts  which  prior  to  that  enactment  were  cancelled  by  the  appointment  of 
the  debtor  as  executor. 

3.  Same— Contempt— Code  Civ.  Pro.,  §§  2562,  2568,  2554,  2565. 

The  provisions  of  the  Code  of  Civil  Procedure,  section  2562,  ct,  9eq,  were 
passed  to  permit  the  punishment  by  contempt  proceedings  of  trustees  who 
had  embezzled  the  funds  of  etatnu  que  tiimt,  and  do  not  change  Uie 
character  of  a  contract  debt  due  from  an  executor. 

Torrance  &  BlackmaUy  for  petitioner ;  W.  S.  Thrasher^ 
for  Executor  Jenks. 

Spring,  J.,  (Smrogate). — This  is  a  contempt  proceeding 
against  Lemuel  JenEs,  one  of  the  executors  of  the  will  ot 
Jonathan  G.  Ru^,  deceased,  arising  out  of  his  failure  to 
comply  with  the  decree  entered  in  the  surrogate's  court  di- 
rectmg  him  to  distribute  the  funds  of  deceased  among  the 
le^tees. 

The  petitioner  is  one  of  the  executors  and  the  principal 
legatee  named  in  the  will  of  testator. 

The  parties  to  this  controversy  were  appointed  executors 
of  the  will  of  deceased  in  1878,  and  have  since  continued  to 
act  in  that  capacity. 

At  the  inception  of  the  trust  Jenks  was  solvent,  and  was 
indebted  to  the  estate  of  his  testator  upon  promissory  notes 
and  stated  accounts  existing  in  the  lifetime  of  testator,  in 
the  sum  of  $10,000. 

In  1883  the  executors  filed  their  account  in  proceedings  to 
settle  the  same  judicially,  and  in  October  of  that  year  a 
decree  was  entered  in  surrogate's  court  thereupon  charging 
this  indebtedness  against  Jenks,  as  money  in  his  hands,  and 
directing  its  distribution  in  accordance  with  the  terms  of 
the  will  of  testator.  About  $7,000  of  the  undistributed  as- 
sets were  due  to  the  co-executor  Rugg,  the  petitioner  in 
this  proceeding  now  pending.    Although  this  decree  was 
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entered  in  surrogate's  court  in  October,  1883,  yet  no  trans- 
cript thereof  was  docketed  in  the  county  clerk^s  office  until 
November,  1884.  At  the  time  of  the  entry  of  the  decree  in 
the  surrogate's  office  it  could  have  been  enforced  against 
Mr  Jenks,  and  even  a  prompt  docketing  of  a  transcript  of 
the  same  in  the  records  of  tne  county  clerk's  office  would 
have  ensm^d  its  collection,  but  in  Novenber,  1884,  Mr.  Jenks 
was  hopelessly  insolvent,  and  at  the  time  of  the  demand 
made  by  the  petitioner  preliminary  to,  and  with  a  view  to 
this  proceeding,  he  was,  oy  reason  of  such  insolvency  wholly 
unable  to  comply  with  the  demand,  or  pay  any  part  of  the 
sum  chargeable  to  him  in  the  decree. 

In  the  account  filed  Jenks  accounts  for  all  the  money  he 
received  as  executor,  and  the  only  question  in  this  case  is 
as  to  his  liabiUty  for  contempt  in  consequence  of  his  failure 
to  pay  the  debt  he  owed  the  estate. 

The  counsel  for  Mr.  Rugg  in  invoking  this  severe  remedy 
Tely  upon  the  statute  providing  that  the  naming  of  any  per- 
son executor  in  a  will  shall  not  operate  as  a  discharge 
or  bequest  of  any  just  daim  which  the  testator  has  against 
the  executor,  but  such  claim  shall  be  included  among  the 
credits  and  effects  of  the  deceased  in  the  inventory,  and 
such  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  such  debt  or  demand  be- 
comes due."    2  Revised  Statutes,  84,  S  13. 

Prior  to  the  enactment  of  this  statute  the  appointment  of 
an  executor  cancelled  any  claim  held  by  testator  against 
him,  and  the  only  purpose  of  this  statute  was  to  prevent 
the  extinguishment  of  such  claims. 

To  obviate  any  inconsistency  in  compelling  an  executor 
to  sue  himself,  it  was  provided  that  any  claim  against  him 
should  be  treated  as  money  in  his  hands,  so  that  upon  the 
entry  of  a  decree  against  him  it  could  at  once  be  enforce- 
able by  execution.  The  statute  was  not  designed  to  change 
the  character  of  a  simple  contract  debt  by  making  the  ex- 
ecutor Uable  to  imprisonment  or  punishment  for  contempt 
in  case  of  his  inability  to  pay  the  same. 

The  Code  afterwards  provided  that  upon  an  entry  of  a 
decree  on  a  judicial  settlement  of  the  accounts  of  an  execu- 
tor, the  decree  should  be  *' conclusive  evidence"  of  the 
sufficiency  of  assets  to  satisfy  the  same,  and  then  provision 
was  made  for  the  enforcement  of  the  decree  by  execution 
and  contempt  proceedings,  if  necessary.  Code  Civ.  Pro., 
§  2552,  et  seq.;  Matter  of  Snyder ,  34  Hun,  302. 

These  starates  were  passed  to  supply  an  obvious  defect  in 

the  law,  to  permit  the  punishment  by  contempt  of  trustees 

who  embezzled  and  misappropriated  the  funds  of  their  ces- 

tins  que  trust.    It  was  a  very  salutory  enactment,  but  it 
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certainly  was  not  designed  to  change  the  nature  of  a  simple 
contract  debt  into  one  punishable  as  for  a  crime.  Such  an 
alarming  metamorphosis  did  not  enter  into  the  minds  of  the 
legislators  in  providing  this  remedy  for  delinquent  execu- 
tors. An  executor  who  received  property  belonging  to  his 
testator  and  misappropriates  the  same,  commits  construc- 
tive fraud,  and  should  be  punished  unsparingly  for  thus 
converting  the  money  or  property  of  others. 

But  if  he  is  simply  indebtea  to  the  decedent,  liable  to  him 
in  assumpsit,  and  by  some  misfortune  is  unable  to  pay  his 
debt  to  the  next  of  kin  or  legatees  of  his  creditor,  the  bare 
fact  of  his  assumption  of  the  duties  of  executor  should  not 
make  him  amenable  to  the  harsh  and  drastic  contempt 
process. 

Suppose  an  executor  who  is  indebted  to  his  testator  is 
abundantly  responsible  at  the  time  he  accepts  the  executor- 
ship, but  immediately  thereafter  becomes  insolvent,  is  he 
to  oe  made  the  victim  of  contempt  proceedings  in  conse- 
quence of  his  inabihty  to  pay  his  debts?  A  preference  is 
aheady  given  to  this  class  of  debts  in  that  no  suit  is  neces- 
sary to  obtain  judgment  in  favor  of  the  next  of  kin  or 
E arsons  entitled  on  the  distribution  of  the  estate,  and  the 
w  did  not  contemplate  in  addition  to  this  to  make  the 
executor  a  criminal  because,  forsooth,  he  cannot  pay  his 
debts. 

In  Baucvs  v.  Stover  (89  N.  Y.,  1),  the  court  of  appeals, 
in  construing  the  section  of  the  Revised  Statutes  1  have 
cited,  plainly  intimate,  at  page  5,  that  an  executor  would 
not  be  liable  to  be  punished  for  contempt  in  a  case  of  this 
kind,  and  even  in  the  vigorous  opinion  of  Judge  Fish  (in 
S4  Hmi,  302,  supra\  and  which  is  cited  and  relied  upon  by 
the  counsel  for  the  petitioner,  he  holds  that  an  executor 
would  not  be  liable  to  punishment  for  contempt  when  he 
has  accounted  for  all  tne  moneys  he  has  received,  and  is 
sought  to  be  imprisoned  for  his  failuie  to  pay  his  own  debt. 
See  pages  308-9;  see  also  Watson  v.  Nelson  (69  N.  Y.,  537). 

And  this  construction  fully  protects  the  beneficiaries.  If 
the  executor  is  indebted  to  the  testator  and  is  in  fmling 
circumstances,  it  would  be  ground  for  refusing  to  issue  let- 
ters to  him,  and^if  he  accepts  the  trust,  and  one  year  has 
elapsed  he  can  lie  compelled  to  account,  and  the  entry  of 
the  decree  and  the  docketing  of  the  transcript,  places  them 
in  a  situation  to  enforce  the  debt  if  the  executor  is 
responsible. 

ni  this  case  there  is  another  reason  why  executor  Jenks 
should  not  be  imprisoned.  The  petitioner  is  the  oo-executor. 
He  was  present  at  the  preparation  of  the  account;  knew 
these  notes  and  accounts  had  not  been  converted  into 
money;  knew  that  they  still  existed  simply  in  the  form  of 
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their  original  indebtedn^s,  and  assisted  in  computing  the 
sums  due  and  unpaid  thereon.  He  thus  knew  the  state- 
ment that  this  indebtedness  was  '^cash'Mn  the  hands  of 
executor  Jenks,  was  false.  Notwithstanding  this  fact,  he 
permitted  the  matter  to  rest,  did  nothing  to  enforce  the  de- 
cree, and  did  not  even  cause  a  transcript  of  the  decree  to  be 
docketed  imtil  after  Mr.  Jenks  had  become  irretrievably 
entangled. 

Now,  after  this  exceeding  remissness,  after  his  large 
l^acy  has  slipped  awav  through  his  culpable  carelessness 
by  Jenks  becoming  a  bankrupt,  he  seeks  to  proclaim  his 
co-executor  a  crimmal.  In  1883,  cognizant  as  he  was  of 
every  fact,  now  known  to  him,  he  not  only  permitted  the 
claims  to  remain  imcoUected,  but  openly  aided  in  the 
preparation  of  an  account  misleading  to  his  co-legatees.  If 
there  was  any  obUguity,  any  delinquency,  he  was  in  pari 
de  lictUy  and  should  not  now  be  rewarded  because  his 
co-partner  has  become  insolvent.  Contribution  among 
wrong  doers  was  never  favored. 

The  petition  and  proceedings  must  be  dismissed,  and  as 
there  was  a  trial  on  the  merits,  with  seventy  dollars  coste, 
and  a  decree  will  be  entered  accordingly. 

in  re  Lottie  M.  Woodworth,  deceased. 

(Surrogates  Court ,  Cattarauffus  County,  Filed  July  S4,  1886. 

1.   EXECXTTORS    AND    ADMINISTRATORft— ACCOUNTING — PROCEEDS  OP  INFANTS 
REAL  ESTATE. 

The  proceeds  of  the  sale  of  an  infants  lands  are  deemed  and  treated  as 
real  estate,  and  descend  to  his  or  her  heir's  at  law  in  case  of  his  or  her 
death  intestate  during  minority, 

2   Same — Payment  bt  administrator  of  funds  impressed  with  teob 
character  op  realty. 

Where  upon  the  accounting  of  an  administrator,  objection  was  made  to 
certain  payments  by  him  to  the  mother  of  his  intestate,  and  on  her  account, 
such  intestate  at  the  time  of  her  death  being  an  infant,  and  the  funds  fro^ 
which  these  payments  were  made,  being-  the  proceeds  of  the  sale  of  the 
infant's  lands  Held,  that,  such  proceeds  are  to  be  deemed  and  treated  as 
real  property  and  to  descend  to  the  heirs  at  law.  That  the  mother  was 
entitled  to  a  life  interest  in  the  real  estate  of  the  infant,  and  the  payments 
to  her  were  valid.  That  at  least  the  petitioner  could  not  be  made  to  ac- 
count for  the  funds  as  administrator,  Uiey  being  impressed  with  the  char- 
acter of  realty. 

8.  Same— Jurisdiction  of  Surrogates  court. 

The  surrogates  court  has  no  jurisdiction  to  determine  the  rights  of  the 
parties  to  these  funds. 

4   Same— Estoppel. 

The  administrator  by  inyentorying  these  funds  as  personal  estate  is  not 
estopped  from  showing  their  character. 

5.  Same— Liability  for  interest. 

An  administrator  is  liable  for  interest  upon  funds  which  come  Into  his 
hands  as  personalty,  and  which  might  with  reasonable  dilligence  have 
been  invested. 
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E.  E.  &  O.  W.  Harding^  for  Orson  Bandall,  adm'r. ; 
C.  D.  Vaneamauj  for  Rosalme  M.  Randall,  contestant. 

Spring,  S. — The  petitioner  in  this  proceeding  was  ap- 
pointed administrator  of  intestate  in  the  year  1870.  At 
the  time  of  her  death  she  was  a  minor  leaving  her  surviving 
no  child,  husband  or  father,  but  a  mother  and  three  sisters. 
The  mother  has  since  died. 

Some  time  prior  to  the  death  of  the  intestate,  certain 
real  estate,  of  which  she  was  seized  and  which  was  situate 
in  Wyoming  coimtj^  was  sold  in  proceedings  had  therefor 
and  the  proceeds  oi  sale,  amountmg  to  over  six  hundred 
dollars,  were  paid  to  the  treasurer  of  that  county  pursuant 
to  the  order  of  the  county  judge.  After  her  death  the 
administrator,  supposing  this  money  was  personal  property, 
of  which  he  was  the  proper  custodian,  obtained  an  order 
from  the  coimty  judge  directing  the  treasurer  to  pay  this 
money  to  him,  the  administrator,  which  was  accordingly 
done. 

Five  himdred  and  fifty  dollars  of  this  was  subsequently 

Eiid  to  the  mother  of  decendent  by  the  administrator,  and 
ter  fifty  dollars  was  paid  to  Uquidate  the  f imeral  expenses 
of  the  mother,  upon  her  death. 

The  payments  are  objected  to  by  the  contestant  and  the 
main  controversy  now  arises  as  to  the  character  of  this 
money  so  paid  by  the  administrator,  and  if  **  impressed 
with  real  uses"  when  received  by  him,  what  effect  his 
action  had  in  inventorying  and  treating  it  as  personal 
property. 

If  the  purchase  price  of  this  real  estate  was  the  same  as 
the  land  itself,  the  statute  of  descent  would  compel  a  parti- 
tion or  division  of  the  fund  among  the  heirs  at  law,  and  it 
would  go  to  the  mother  for  Uf e,  and  upon  her  decease  to 
the  sisters.  Vol.  2,  part  2,  chap.  2,  §  6,  Eevised  Statutes 
(Banks  &  Brothers  [6th  ed.  J),  1133;  Wheeler  v.  Clutterbuck, 
62  N.  Y.,  67,  72. 

In  that  event  the  mother,  by  virtue  of  her  Ufe  interest 
therein,  would  be  entitled  to  the  possession  of  this  money 
and  the  payments  made  to  her  by  the  administrator  would 
be  valid.  At  least  he  could  not  be  made  to  account  for  this 
money  as  administrator^  for  in  that  capacity  he  is  only 
chargeable  with  the  personal  effects  of  deceased.  Shumtvay 
Y.  Cooper,  16  Barb.,  556. 

If,  however,  this  money  was  personal  property,  it  would 
be  distributed  to  the  mother  and  sisters  equally,  according 
to  the  statute  of  distribution.  Vol.  3,  part  2,  title  3,  chap. 
6,  art  3,  §  90,  Revised  Statutes  (Banks  &  Brothers  [6th 
ed.]),  105. 

And  in  that  case  the  payments  made  te  the  mother 
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would  be  excessive  and  the  administrator  would  be  liable^ . 
to  the  amount  of  such  over  payments.    Adair  v.  Brimmer^ 
74  N.  Y.,  539,  see  558. 

So  that  it  is  esential  to  a  proper  disposition  of  this  matter 
to  determine  whether  this  money  was  descendible  to  the 
heirs  at  law  like  real  estate  or  distributable  to  the  next  of. 
kin  as  personal  property. 

It  is  a  genersu  proposition,  well  sustained  by  authority, 
that  the  proceeds  of  the  sale  of  an  infant's  lands  are  deemed  • 
and  treated  as  real  estate  and  descend  to  his  heirs  at  law  in> 
case  of  his  death  intestate  during  his  minority.     Forman  and 
another  v.  Marsh  and  others^  1  Kern,  544 ;  Matter  of  Pricey 
67  N.  Y.,  231 ;  Horton  v.  McCoj/y  47  id.,  21 ;  Sweezy  andr 
otherSj  v.  Thayer,  pub.  adm'r.,  1  Duer,  286. 

This  is  necessary  to  preserve  intact  the  right  of  inherit-, 
ance,  as  the  statutes  of  descent  and  distribution  are  not  thai 
same. 

But  in  this  case  the  counsel  for  the  contestant  claims  that 
inasmuch  as  the  administrator  received  this  money  on  the 
hypothesis  that  it  was  personal  estate  and  inventoried  it  as, 
such,  and  incorporated  it  in  his  account  that  he  is  now, 
estopped  from  asserting  the  money  is  real  property  and  that, 
he  cannot  rebut  and  impeach  his  inventory. 

Sections  1832,  1833  and  1834,  of  the  Code  of  Civil  Proced- 
ure, are  re-enactments  of  long  existing  statutes,  and  while 
they  specify  in  what  particulars  an  inventory  can  be, 
rebutted  or  explained  also  provide  that  the  prohibition  does 
not  infringe  upon  any  rule  of  evidence  which  the  adminis- - 
trator  was  otherwise  permitted  to  invoke,  nor  were  these; 
statutes  designed  to  operate  upon  an  accounting  where  tliej 
trustee's  management  of  his  trust  is  upon  trial.  Thome  v. 
UnderhiUy  1  Dem.,  306,  313 ;  Redfield's  Sur.  Pr.,  711 ; 
McClellan's  Sur.  Pr.,  601. 

The  administrator  makes  his  inventory  soon  after  assum- 
ing the  trust  and  when  ordinarily  he  is  only  shghtly  familiar 
with  the  estate  of  his  mtestato,  and  if  he  inaavertently. 
causes  property  to  be  appraised  which  belongs  to  other^ 
parties,  he  should  not  be  chargeable  therewith.    The  obh-.^ 

fation  he  assumes  is  to  manage  the  property  of  the  dece- 
ent  and  when  he  has  done  ithat  as  the  law  directs  his 
duties  to  the  next  of  kin  end. 

Nor  does  the  doctrine  of  estoppel  apply  to  this  case  m 
favor  of  contestant.  This  money  was  paid  to  Mr.  Bandall 
with  the  knowledge  of  the  next  of  kin  and  they  knew  of 
these  payments  made  to  the  mother  and  did  not  interfere 
to  prevent  the  administrator  making  them.  But  beyond  all 
this  the  bare  fact  that  the  administrator  has  seen  fit  to  des- 
ignate this  money  as  personal  properto  does  not  in  truth 
alter  its  character,    n.  that  is  so,  then  by  that  act  the 
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mother's  right  to  the  use  of  this  property  would  be  effectr 
ually  cut  off,  for  an  estoppel  is  nothing  unless  reciprocal  in 
its  effect  and  operation.     Clute  v.  Jones,  28  N.  Y.,  280. 

The  administrator  in  this  case  has  ^ven  the  usual  bond. 
For  what  ?  To  ensure  to  the  next  of  km  a  faithful  perform- 
ance of  the  trust  committed  to  him,  to  wit :  the  manage- 
ment of  the  personal  effects  of  the  intestate  as  the  statutes 
provide.  The  sureties  guarantee  to  them  a  strict  compliance 
with  the  terms  of  this  bond,  but  their  liability  cannot  be 
extended  beyond  its  terms.  People  v.  Pennoacy  60  N.  Y., 
421 ;  Miller  v.  Stewart,  9  Wheaton,  680. 

Again  the  surrogate's  court  can  have  no  jurisdiction  to 
determine  the  rights  of  these  parties  to  this  money.  That 
court  is  one  of  hmited  jurisdiction,  and  its  powers  and  lim- 
itations are  prescribed  and  defined  by  statute.  Section 
2472,  Code  of  Civil  Procedure ;  Bevan  v.  Cooper^  12  N.  Y., 
Sir,  327. 

It  cannot  determine  the  right  of  inheritance  of  heirs  at  law 
to  real  estate  in  a  contested  proceeding.  Nor  are  the  division 
and  partition  of  real  estate  or  its  avails  within  tibe  compass 
of  the  surrogate's  jurisdiction,  except  by  proceedings  to  pay 
tile  debts  of  decedent. 

The  mere  ipse  dixit  of  an  administrator  characfterizing  as 
personal  property  that  which  the  law  designates  as  real 
estate  does  not  in  fact  alter  its  character  so  as  to  vest  the 
surrogate  with  jurisdiction.  The  jurisdiction  of  a  court  is 
not  so  pliable  and  elastic  that  it  can  be  enlarged  or  restricted 
to  suit  the  caprice  of  every  suitor.  The  contestant  must 
seek  redress  in  another  court  for  the  proceeds  of  this  real 
^ate. 

The  administrator  in  addition  to  the  avails  of  this  land 
received  in  1870  $202,97.  He  expended  a  few  dollars  of  this 
Mid  the  residue  he  has  kept  for  a  small  portion  of  the  time 
in  the  bank  in  his  own  name,  but  for  the  greater  part  of 
ihis  long  time  he  has  had  it  stowed  away  m  his  bureau 
drawer.  He  testifies  this  could  have  been  invested  with 
reasonable  diligence  and  it  was  incumbent  upon  him  to  do 
so.  Shuttleworth  v.  Winter,  65  N.  Y.,  624,  681 :  Hosier  v. 
Hosier,  1  Brad.,  248. 

In  the  Estate  of  Davto  Cant,  deceased. 

{Surroffotea  Qmrt,  Nev>  Ttn'k  Ckmnty,  FOed  Auguit  SI,  1886.) 

1  Executors  and  admintbtrators — Investment  of  fijnbs  op  bstatb^* 
when  fbr80nalt  chargeable. 

Except  under  special  circumstanoas  an  executor  has  no  r%lit  to  risk^ 
upon  mere  persoxial  security,  funds  that  his  testator  has  entrusted  to  hto 
management,  and  an  investment  upon  such  security  constitutes  a  breach  of 
trust,  for  which  the  executor  is  personallj  chargeable. 
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2.  Same — iNYBSTMEirr  on  personal  secubitt  when  not  authobized. 

Whore  a  clause  in  the  will  directs  that  the  executor  shall  invest  the 
funds  that  may  come  to  his  hands, ' '  in  such  suitable  manner  as  may  be  for 
the  best  interests  of  my  estate,  to  be  determined  by  my  said  executor"  it 
was  held  that  the  ordinary  power  of  executors  in  selecting  investments  for 
estate  funds  was  not  in  the  least  enlarged. 

B.  W.  Cohen,  for  executor ;  Jesse  8,  Nelson,  for  adult 
contestant:  Wm.  B.  Doll,  special  guardian  for  infant  con- 
testants. 

Rollins,  S. — The  referee  to  whom  this  executor's  account 
and  the  obiections  thereto  were  lately  subnaitted  has  filed  a 
report,  to  the  confirmation  of  which  certain  exceptions  have 
been  interposed  in  behalf  of  the  various  parties  to  the  con- 
troversy. One  of  these  exceptions  presents  the  question, 
whether  a  loan  of  about  $6,000  made  by  the  executor  from 
the  f  imds  of  the  estate  to  Groht  &  McLaren,  a  firm  of  com- 
mission merchants  in  this  city,  upon  no  other  security  than 
their  promissory  notes,  was,  as  tne  referee  has  pronounced 
it,  a  legal  and  proper  investment. 

Tliis  loan  was  made  in  May,  1883,  and  the  Groht  &  Mc- 
Laren notes  were,  from  time  to  time,  renewed  until,  in 
July,  1884,  the  firm  became  insolvent  and  the  notes  worth- 
less. Now,  it  is  insisted  by  counsel  for  the  contestants,  and 
is  indeed  conceded  bv  his  adversary,  that  imless  this  execu- 
tor was  vested  by  his  testator's  will  with  extraordinary 
authority  in  the  choice  of  investments,  the  loan  here  in 
question  was  unauthorized  and  the  loss  occasioned  by  the 
lailure  of  Groht  &  McLaren  must  be  borne  by  the  account- 
ing party  alone.  The  doctrine  that  except  imder  special 
circumstances  an  executor  has  no  right  to  risk,  upon  mere 
personal  security,  funds  that  his  testator  has  entrusted  to 
nis  management,  and  that  an  investment  upon  such  secur- 
ity, constitutes  a  breach  of  trust  for  which  the  executor  is 
personally  chargeable,  is  as  well  settled  as  anv  in  the  whole 
range  of  equity  jurisprudence.  Perry  on  "mists  (3d  ed.), 
sections  453,  460;  HiU  on  Trustees,  378,  379;  Holmes  v. 
Bring,  2  Cox,  1;  Boaart  v.  Van  Velsor,  4  Edwards'  Ch., 
719 ;  LeFevre  v.  Hasbrouck,  2  Dem.,  567;  Mills  v.  Hoffman, 
26  Hun,  594;  Jvdd  v.  WameVy  2  Dem.,  104. 

But  it  is  insisted  that  by  ttie  will  of  this  testator  his 
executor  is  given  absolute  discretion  and  authority  in  the 
choice  of  investments,  and  the  referee  has  so  found. 

The  will  directs  that  the  executor  shall  invest  the  funds 
that  may  come  to  his  hands,  *^in  such  suitable  manner  as 
may  be  for  the  best  interests  of  my  estate,  to  be  determined 
by  my  said  executor.*'  How  can  this  lainguage  be  fairly 
construed  as  [riving  anv  broader  discretionary  authority  than 
was  conferred  upon  the  executors  of  Mr.  King,  whose  wiU 
Avas  under  consideration  in  King  v.  Talbot  (40  N.  Y.,  76). 
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That  testator  gave  his  estate  to  his  executors  '^  entrusting 
to  their  discretion  its  investment  for  the  benefit  of  my 
heirs."  It  was  held  by  the  court  of  appeals  that  the  ordi- 
nary power  of  executors  in  selecting  investments  for  estate 
funds  was  not  in  the  least  enlarged  by  the  language  quoted. 

The  referee  in  the  case  at  bar  lays  special  stress  upon 
the  word  **  determined  "  which  is  employed  by  the  testator 
in  his  direction  touching  investments;  but  the  testator 
uses  another  word  not  mferior  in  importance,  and  that 
is  the  word  **  suitable."  It  is  true  that  the  executors  are 
to  determine  what  form  of  investments  may  be  for  the 
best  interests  of  the  testator's  estate,  but  the  investments 
are,  nevertheless,  to  be  made  in  a  suitable  manner.  In 
Wilkes  V.  Stewart  (Cooper's  Rep.,  6),  executors  were  di- 
rected by  their  testator's  will  to  lay  out  a  legacy  in  public 
funds,  or  in  such  other  good  security  as  they  can  procure 
and  think  safe."  The  selection  of  personal  security  was 
condemned  by  Sir  Willliam  Grant,  M.  R.,  as  not  peing 
authorized  by  the  will. 

In  Pocock  V.  Reddington  (5  Ves.,  794).  an  investment 
upon  personal  security  was  held  indefensible  where  direc- 
ts to  convert  the  estate  entrusted  to  their  care  ^^  into  ready 
money,  and  place  the  same  out  at  interest  in  their  dis- 
cretion." 

In  Adair  v.  Brimmer  (74  N.  Y.,  539),  executors  were 
directed  by  their  testator's  wiU  to  invest  the  proceeds  of  the 
estate  in  **  lands,  buildings,  bonds  and  mortgages,  or  in 
such  other  securities  as  they  shall  deem  safe  and  for 
the  greatest  benefit  of  my  daughters."  This  was  certainly 
very  broad  language,  but  not  brocxi  enough,  it  was  held,  to 
authorize  the  executors  to  make  investments  in  mortgage 
bonds  of  a  coal  mining  company. 

The  authorities  above  cited  fairly  support  the  proposition, 
that  in  the  absence  of  specific  express  direction  allowing  a 
trustee  to  invest  trust  funds  upon  personal  security,  such 
investment  is  improper,  and  if  made  at  all  is  made  at  the 

SBrU  of  the  trustee  to  respond  in  case  of  loss,  as  the  Vice 
hancellor  said  in  Bogart  v.  Van  Velsor  (supra):  *^Grood 
faith  and  honest  intentions  will  protect  men  in  the  perfor- 
mance of  a  trust,  when  they  depart  from  prudential  rules 
which  the  experience  of  others  m  similar  transactions  has 
approved  as  the  only  safe  ^des." 

The  contestant's  exceptions  as  regards  the  Groht  &  Mc- 
Laren loans  must  be  sustained. 
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Estate  of  Christopher  Starr  Brewster,  deceased. 

{Surrogate's  Court,  I^.to  York  County,  Filed  August  £5, 1S86,) 
1.  Public  administrator— Circumstances  undSr  which  he  may  OBTAnr 

LBTTBRS  OF    ADMINISTRATION     TO    BE    DETER3CINED    BT    CONSOUDATION 

ACT  OF  1882,  §  227 

The  Consolidation  Act  of  1882  (Laws  1882,  chap.  410),  section  227,  and 
not  the  Code  of  Livil  Procedure,  detennines  the  circumstance  under  which 
the  public  administrator  of  New  York  county  may  obtain  letters  of  admin- 
tration  upon  a  decedent's  estate. 

9w  Same— Who  must  be  notified  of  application. 

This  section  requires  the  public  administrator  to  give  notice  of  his  inten- 
tion to  apply  for  letters  of  administration  to  only  such  relatives  of  the  in. 
testate  as  are  actiuUly  entitled  to  a  distributive  share  of  his  personal  estate, 

8.  Same— Jurisdiction— Defects  can  be  taken  adyantaoe  of  bt  onr 
entitled  to  administration. 

If  there  was  any  jurisdictional  defect  in  the  proceedings  of  the  public 
administrator  f  r  obtaining  letters  under  the  Consolidanon  Act  of  1882^ 
section  227,  because  of  which  the  surrogate's  action  is  absolutely  void,  a 
person  who  has  preferential  rights  to  letters  of  administration  can  avail 
himself  of  it  and  is  entitled  to  relief. 

4.  Same— Facts  upon  which  jurisdiction  depends. 

The  facts  upon  which  jurisdiction  depends  are  the  death  of  the  decedent, 
his  intestacy,  and  the  presence  in  New  York  county  at  Uie  time  of  his 
death  or  afterwards  of  effects  belonging  to  his  estate. 

5.  Same— Intestacy— Presumption  of. 

Intestacy  will  be  presumed  until  a  will  shall  be  proved  and  letters  testa* 
mentary  granted  thereon.    Consolidation  Act,  1882,  g  219. 

0.  Same— Failxjkb  to  notify— Who  can  take  advantage  of. 

Failure  to  give  notice  of  the  application  of  the  public  administrator  for 
letters  to  any  party  whose  right  to  letters  was  superior  to  his,  is  a  mere 
irregularity  which  does  not  vitiate  the  proceedings,  and  advantage  of  it 
can  be  taken  only  by  the  party  failing  to  receive  notice. 

B.  F.  Einstein  and  A.  B.  Dyett,  for  petitioner;  S.  JET. 
Amoldy  Jr.  J  for  i*espondent. 

EoLLiNS,  S. — The  public  administrator  in  the  city  of  New 
York  was,  on  the  25th  day  of  April,  1885,  appoint^  admin- 
istrator of  this  decedent.  The  appointment  was  made  upon 
his  verified  petition,  which  alleged  upon  information  and 
beUef  that  the  decedent  died  intestate  at  Paris,  France,  in, 
December,  1870,  and  that  at  the  time  of  his  death  he  was 
possessed  of  certain  personal  property  in  the  coimty  of  New 
York.  A  nephew  ot  decedent,  whose  father  died  while  the 
decedent  was  yet  living,  has  instituted  proceedings  for  the 
revocation  of  the  respondent's  letters  of  admimstration. 
He  insists  that  the  surrogate  should  not  and  would  not  have 
granted  such  letters  but  for  the  wilful  suppression,  by  a 
person,  at  whose  instigation  the  public  administrator  is 
18  claimed  to  have  actea,  of  the  fact  that  at  the  time  the 
N.T.  Rep.,Vol.  m.        30 
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letters  were  applied  for,  there  was  in  the  county  of  New 
York  a  person  entitled  to  notice  of  the  appUcation ;  for  he 
claims  that  he  himself,  as  a  nephew  of  tne  decedent,  and 
his  nearest  relative  residing  in  such  county,  was  a  person 
BO  entitled. 

The  petitioner  in  instituting  the  present  proceeding  seems 
to  have  acted  upon  the  notion  that  the  respondent's  right 
to  letters  of  administration  rests  upon  certam  provisions  of 
the  Code,  and  that  the  Code  prescribes  the  procedure  which 
the  respondent  was  bound  to  adopt  in  applying  for  letters. 
Such  is  not  the  case.  The  application  was  evidently  made 
xmder  sections  16  and  17  of  tit.  6,  chap.  6,  part  2,  Revised 
Statutes  (3  Banks,  [7th  ed.]),  2312,  as  re-enacted  in  section 
227  of  the  New  York  city  ConsoUdation  Act  of  1882,  (L. 
1882,  chap.  410).  As  this  statute  was  passed  after  the 
adoption  of  chapter  18  of  the  Code  of  Civil  Procedure,  it  is 
olear  that  the  provisions  of  sections  16  and  17,  supra,  how- 
ever they  may  have  been  affected  by  the  enactment  of  that 
portion  of  the  18th  chapter  which  regulates  "the  grant  of 
letters  of  administration  "  (title  3,  art.  4)  have  been  in  full 
force  and  effect  since  they  were  recognized  and  adopted  as 
law  by  the  ConsoUdation  Act.  We  must  therefore  look  to 
section  227  of  that  statute,  and  not  to  the  Code  of  Proced- 
ure for  ascertaining  the  circumstances  under  which  the 
public  administrator  may  obtain  letters  of  administration 
upon  a  decendent's  estate.  By  virtue  of  section  27,  title  2, 
chap.  6,  part  2,  Revised  Statutes  (3  Banks  [7th  ed.]),  2290, 
this  jpetitioner  was  no  doubt  entitled,  in  preference  to  the 
pubhc  administmtor,  to  administer  upon  this  decedent's 
estate,  and  if  the  appUcation  of  the  pubUc  administrator 
had  been  made  unaer  the  Code  of  Civil  Procedure,  the 
petitioner  would  have  been  entitled  to  notice  unless  he  had 

Sreviously  renounced  his  right  to  letters.  It  is  expresdy 
eclared  by  the  section  referred  to  that  the  preference  of 
the  pubUc  administrator  shaU  be  subordinate  to  that  of  the 
next  of  kin  of  the  deceased,  "who  would  be  entitled  to 
share  in  the  distribution  of  the  estate,"  and  it  has  been  held 
that  this  phrase  "would  be  entitled"  means  would  be 
entitled  in  any  event.  That  is,  in  case  there  should  be  at  the 
period  of  distribution,  no  relatives  having  a  superior  claim. 
Lathrqp  v.  Smith,  24  N.  Y.,  417 ;  Butler  v.  Perrott,  1 
Dem.,  9. 

It  does  not  f  oUow,  however,  that  by  reason  of  his  right 
to  letters  in  priority  over  the  pubUc  administrator,  the 
petitioner  was  entitled  to  notice  of  the  appUcation  upon 
which  the  letters  were  heretofore  issued  to  that  officer. 
Whether  he  was  or  was  not  so  entitled  must  be  ascertained 
by  reference  to  section  227  of  the  ConsoUdation  Act.  Iliat 
section  provides  that  the  notice  which  the  pubUc  adminis- 
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trator  shaQ  be  required  to  give  of  his  intention  to  apply  for 
letters  "  shall  be  served  personally  on  the  widow  and  the 
relatives  of  the  intestate  entitled  to  any  share  in  his  estate, 
if  there  be  any  to  be  found  in  the  citv,  at  least  thirty  davs 
before  the  time  therein  specified.  If  there  be  none  to  be 
found  in  the  said  city,"  the  section  proceeds  to  say,  *^and  in 
all  cases  where  the  notice  shall  not  have  been  personally 
served,  it  shall  be  published  at  least  twice  in  each  week  for 
four  weeks  in  some  newspaper  printed  in  the  city."  It  will 
be  observed  that  the  relatives  upon  whom  the  notice  is 
required  to  be  personally  served,  if  they  can  be  found  in  the 
city,  are  **  the  relatives  of  the  intestate  entitled  to  any  share 
in  his  estate.^^  Is  the  present  applicant  such  a  relative? 
He  claims  to  be  and  rehes  on  the  mterpretation  which  the 
courts  have  put  upon  the  language  of  the  statute  already 
referred  to  as  estiabUshing  the  order  of  priority  in  which 
letters  of  administration  are  granted  in  cases  of  intestacy. 
But  the  expression  which  is  used  in  that  statute  is  not 
"  relatives  entitled,"  but  **  relatives  who  tvovJd  he  entitled." 
*^ Administration  in  case  of  intestacy,"  says  section  27, 
supra,  **  shall  be  granted  to  the  relatives  of  the  deceased 
who  would  be  entitled  to  succeed  to  his  personal  estate,  if 
they  or  any  of  them  will  accept  the  same,  in  the  following 
order  " — then  follows  a  specification  of  the  order  of  priority 
of  the  -widow  and  the  kin  of  the  intestate,  concluding  as 
follows  :  ''Eighth.  To  any  other  next  of  kin  who  would 
be  entitled  to  share  in  the  oistribution  of  the  estate." 

As  has  been  intimated  already,  it  was  held  in  Lathrop  v. 
Smith,supra,  and  subsequently  in  Butler  v.  Perrottj  supra, 
that  the  language,  above  quoted,  when  read  in  the  light  of 
the  context,  coma  not  fairly  be  construed  as  confining  the 
right  of  administration  to  such  relatives  of  the  intestate  as 
were  actuallv  entitled  to  share  in  his  estate  ;  and  that  as 
against  the  claim  of  a  stranger  to  the  blood  of  the  intestate, 
any  one  of  the  intestate's  relatives,  who  might  imder  any 
circumstances  be  entitled  to  participate  in  his  personal 
estate,  would  be  entitled  to  letters.  It  seems  to  me  that  the 
language  of  section  227  can  not  fairly  receive  this  hteral 
interpretation,  but  that,  on  the  contrary,  it  plainly  and 
unmistakablv  contemplates  the  notification  of  only  such 
relatives  of  the  intestate  as  are  actually  entitled  to  a  oistrib- 
utive  share  of  his  personal  estate. 

I  hold  therefore  that  the  petitioner,  although  one  of 
decedent's  kindred  whose  claim  to  administration  was 
superior  to  that  of  the  public  administrator,  was  not  entitled 
to  notice  of  the  public  administrator's  apphcation  for  letters. 
The  statute  unaer  which  that  officer  proceeded  relieved  him 
from  the  necessity  of  notifying  the  petitioner,  as  similarly 
by  section  2662  of  the  Code  ot  Civil  Procediu^,  a  resident 
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of  the  state  having  a  right  to  administratioii  inferior  to 
non-residents  who  are  nearer  of  kin  to  a  decedent  is  not 
requii-ed  to  cite  such  non-residents  unless  the  surrogate  in 
his  discretion  shall  so  direct. 

The  conclusion  that  I  have  reached  upon  thip  question  of 
notice  must  lead  to  the  dismissal  of  the  a{)phcation  before 
me,  luiless  there  was,  as  the  petitioner  cl£ums,  some  juris- 
dictional defect  in  the  proceeding  for  obtaining  letters, 
because  of  which  the  surrogate's  action  is  absolutely  void. 
I  think  there  is  no  doubt  that  if  any  such  defect  exists  the 
petitioner  can  avail  himself  of  it.  His  preferential  right  to 
letters  of  administration  entitles  him  to  reUef .  The  fact, 
if  it  be  a  fact,  that  the  decree  is  a  nulhty  would  not  pre- 
clude him  from  obtaining  relief  in  the  manner  indicated. 
Seaman  v.  Whitehead^  T8  N.  Y.,  306. 

It  is  claimed  that  at  the  time  the  pubUc  administrator 
applied  for  letters,  he  did  not  in  the  manner  prescribed  by 
law  give  notice  of  such  appUcation  to  the  children  of  the 
decedent  who  were  residing  in  Europe,  and  that  this  omis- 
sion is  fatal  to  the  validity  of  the  proceedings  and  to  the 
iurisdiction  of  the  court  to  entertain  them.  Assuming 
that  there  was  such  an  omission — ^and  as  to  whether  there 
was  or  was  not  I  express  no  opinion— it  did  not  in  my 
judgment  produce  the  effect  claimed  for  it.  The  court 
obtained  jurisdiction  by  the  presentation  of  the  application 
and  by  the  existence  of  the  jurisdictional  facts,  the  charac- 
ter ot  which  wiU  be  presently  considered,  and  failure  to 
give  notice  of  such  appUcation  to  any  party  whose  right  to 
fetters  was  superior  to  the  appUcant's  and  who  was  entitled 
to  notice,  was  a  mere  irregularity  which  did  not  vitiate  the 

Eroceeding,  and  of  which  advantage  could  be  taken  only 
y  the  party  failing  to  receive  notice.  James  y,  Adams 
22  How.  Pr.,  409;  Teople  v.  Waldroriy  52  id.,  221;  John- 
ston V.  Smithy  25  Hun,  ITI;  Kelly  v.  Westy  80  N.  Y,,. 
139-145. 

The  validity  of  the  decree  is  further  attacked  upon  the 
ground  of  the  insuflSciency  of  the  petition  to  confer  juris- 
diction upon  the  surrogate. 

The  facts  upon  which  the  jurisdiction  depended  were  the 
death  of  the  decedent,  liis  intestacy,  and  the  presence  in 
this  county,  at  the  time  of  his  death  or  afterwards,  of 
effects  belonging  to  his  estate.  Sub.  I,  sec.  219,  chap.  410, 
Laws  of  1882;  Bloom  v.  Burdicky  1  Hill,  130;  Bumstead  v. 
Ready  31  Barb.,  661;  Jam^es  v,  Adams,  supra;  Sheldon  v. 
Wrighty  5  N.  Y.,  497;  Farl^  v.  McConnelly  52  id.,  630; 
Roderigas  v.  East  River  Savings  Institutiony  76  id.,  316; 
Leonard  v.  Columbia  Steam  Navigation  Co.j  84  id.,  48; 
Johnston  v.  Smithy  supra. 

Whether  at  the  time  of  his  death  the  decedent  was  or 
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was  not  a  citizen  of  this  state  is  entirely  irrelevant  to  the 
inquiry  respecting  the  surrogate's  jurisdiction.  It  is  clear 
that  the  hmitations  of  section  220  of  the  Consolidation  Act 
have  no  application  to  subdivision  1  of  section  219,  the  sub- 
division with  which  we  are  solely  concerned  in  the  case  at 
bar.  Section  220,  in  restricting  the  operations  of  subdivi- 
sions 3,  4  and  5,  is  obviously  intended  to  prevent  the  pubhc 
administrator  from  taking  charge,  m  the  cases  therein 
specified,  of  the  effects  or  decedents  not  citizens  of  the 
state,  unless  such  decedents,  or  the  goods  of  such  dece- 
dents, have  been  '*  landed  within  the  aty  of  New  York,  or 
at  the  quarantine  near  said  city  "  Suarez  v.  The  Mayor ^  2 
Sandf.  Ch.,  175-180. 

The  law  under  which  the  administrator  acted  contains  no 
provision  requiring  him  to  file  a  petition  with  the  surro- 
gate, or  prescribing  the  manner  in  which  he  shall  bring  to 
wie  attention  of  the  surrogate  or  that  oflficer  the  facts  neces- 
sary to  set  in  motion  his  authority.  A  petition  would 
naturally  suggest  itself  as  the  most  convenient  and  suitable 
method,  and  such  method  was  adopted  by  the  pubhc  ad- 
ministrator in  the  case  at  bar.  The  circumstance  that  the 
averments  of  that  petition  are  upon  information  and  beUef 
does  not  make  the  paper  ineffectual  as  the  foundation  of 
the  proceeding  whose  validity  is  here  assailed,  or  deprive 
such  paper  of  probative  force  and  effect.  The  petition  was 
sufficient  to  justify  the  surrogate  in  regarding  the  jurisdic- 
tional facts  which  it  alleged  as  estabhshed,  and  in  granting 
the  letters  which  were  thereupon  issued. 

The  contestant  strenuously  insists  that  there  was  a  fail- 
ure to  prove  the  decedent's  intestacy,  but  the  statute  under 
which  the  pubhc  administrator  was  acting,  expressly  pro- 
vides that  m  a  case  of  this  character  *^  intestacy  shall  be 
presumed  until  a  will  shall  be  proved  and  letters  testamen- 
tary granted  thereon."  Even  if  the  proofs  furnished 
by  the  petition  were  insuflficient  therefore  to  make  out 
a  case  of  intestacy,  this  provision  would  have  reheved 
the  appMcant  from  the  necessity  of  submitting  any  such 
proof.  That  all  the  necessary  jurisdictional  facts  were 
estabhshed  before  letters  were  issued  is  a  proposition  which 
finds  strong  support  in  the  decision  of  the  court  of  appeals 
in  Sheldon  v.  Wright^  supra.  The  petition  there  in  contro- 
versy was  substantially  the  same  as  the  one  here  assaUed, 
and  was  regarded  as  sufficient  to  confer  jurisdiction.  Rod- 
erigas  v.  East  River  Savings  Institution,  supra,  is  not  in 
conflict,  but  in  harmony  with  Slieldon  v.  Wright.  In 
dehvering  the  opinion  of  the  court  in  the  later  case.  Chief 
Justice  CmjRCH  said:  "  It  is  quite  unnecessary  in  this  case, 
and  it  is  not  intended,  to  hold  that  the  fact  that  the  surro- 
gate did  not  act,  and  the  defective  proof  would  avafi  if  the 
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plaintiff  had  been  dead,  because  then  the  surrogate  would 
nave  had  jurisdiction  over  the  subject  matter,  and  subse- 
quent irr^ularities  and  defects  would  not  vitiate  the  pro- 
ceedings so  as  to  render  them  void." 

The  meaning  of  the  language  I  have  just  quoted  is  made 
somewhat  clearer  by  substituting  "defect  of"  in  place  of 
'* defective."  This  corrects  what  is  probably  a  misprint; 
but  however  that  may  be,  there  can  oe  no  doubt  that  the 
court  deUberately  indicates  its  refusal  to  declare  that  even 
such  a  state  of  facts  as  was  disclosed  m  the  case  there  under 
consideration  would  have  availed  the  appellants  if  the 
alleged  decedent  had  not  been  in  fact  alive. 

The  proceedings  which  resulted  in  the  ^rant  of  letters  are 
further  attacked  because  of  the  alleged  false  and  fraudulent 
character  of  the  averments  of  the  petition,  and  because  of 
the  alleged  false  suggestion  of  material  facts  contained 
therein.  It  is  doubtful  whether  the  petitioner  is  in  a  posi- 
tion to  make  this  attack.  I  have  declared  that  he  was  not 
entitled  to  notice  of  the  commencement  or  pendency  of  the 
proceedings,  and  it  is  questionable  whether  the  fact  that  he 
IS  the  executor  and  a  legatee  under  the  will  of  Seabury 
Brewster  who  was  in  his  lifetime  named  as  the  executor 
and  a  legatee  imder  an  alleged  will  of  this  decedent,  never 
as  yet  admitted  to  probate,  entitles  him  to  be  regarded  as  a 
party  so  interested  in  this  estate  within  the  meaning  of 
section  2685  of  the  Code  of  Civil  Procedure  as  to  enable 
him  to  avail  himself  of  the  provisions  of  that  section.  In 
view,  however,  of  the  disposition  that  I  am  about  to  make 
of  this  claim  of  false  averments  and  suggestions,  it  will  be 
imnecessary  to  determine  this  question  of  status. 

I  think  that  the  only  allegations  respecting  which  the 
charge  of  fraud  and  falsehood  can  be  matenal  are  those 
regarding  the  intestacv  of  the  decedent  and  the  presence  of 
assets  in  this  county  belonging  to  him  at  the  time  of  his 
death.  The  statute  under  which  the  public  administrator 
brought  his  proceeding  provides,  as  we  have  seen,  that  in- 
testacy shall  be  presumed  until  a  will  of  the  decedent  shall 
have  been  proved  and  letters  granted  upon  it.  Now,  as  no 
wiU  of  this  decedent  has  even  yet  been  proved,  the  allega- 
tions of  the  petition  respecting  intestacy  were  in  legal  effect 
correct  and  true. 

I  do  not  understand  it  to  be  claimed  that  the  decedent 
left  no  assets  in  this  city  at  the  time  of  his  death,  but  it  is 
insisted  that  a  valid  and  effectual  distribution  of  all  his 
property  had  been  made  previous  to  the  appUcation  for  let- 
ters of  administration  imder  and  in  pursuance  of  a  testa- 
mentary instrument  executed  by  the  decedent  while 
residing  in  France.  Whether  this  claim  is  or  is  not  well 
founded  can  be  determined  by  the  supreme  court,  in  which 
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is  now  pending  an  action  brought  by  the  public  adminis- 
trator to  recover  alleged  assets  of  the  estate.  Until  that 
determination  shall  have  been  reached  I  shall  not  enter 
upon  any  investigation  as  to  the  truth  or  falsity  of  the 
allegations  of  this  petition  touching  the  existence  of  assets 
of  this  estate  in  New  York  county.  Pumpdly  v.  IXnkhaniy 
23  Barb.,  321,  323. 
Petition  denied.        

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testa- 
ment of  Francis  W.  Tracy,  Deceased. 

{Surrogate's  Court,  Erie  County,  Filed  November,  18, 1886.) 

1.  WnjiS— Testamentary  disposition. 

The  right  of  testamentary  disposition  is  given  to  all  except  idiots,  infants- 
and  persons  of  unsound  mind.  The  law  provides  for  the  manner  of 
execution,  and  restricts  the  testators  power  of  disposition  in  respect  to 
trusts,  the  creation  of  future  estates,  accumulations  of  income,  charitable 
bequests  and  the  dower  of  the  widow,  otherwise  he  may  do  what  he 
wishes. 

2.  Same — Duty  op  court. 

Courts  cannot  interfere  to  regulate  the  disposition  of  property  after  the 
testator  is  in  his  grave.  They  are  not  createa  for  such  purpose.  It  is  th^ 
duty  of  the  court  to  give  effect  to  the  testator's  intention  when  ascertained, 
and  to  give  it  full  force  and  effect  Every  person  who  disposes  of  prop- 
erty by  will  expects  and  is  entitled  to  that  right,  and  it  must  be  respected. 

8.  Same — ^Mental  incapacity^Intemperance. 

Persons  who  use  intoxicating  liquors  excessively  and  habitual  drunkards 
may  st!ll  make  disposition  of  their  property  when  free  from  the  influence 
of  drink.  Proof  of  the  testator's  intemperate  habits  will  not  defeat  his 
power  to  dispose  of  his  property  by  will  when  it  is  not  shown  that  they 
rendered  him  of  unsound  mind. 

4.  Same — Extent  of  power  of  disposition  by. 

The  widow  or  husband  or  heir  at  law  and  next  of  kin,  while  entitled  to 
the  estate  of  the  deceased  under  the  laws  of  descent  and  distribution,  have 
no  vested  rights.  They  are  only  entitled  to  what  he  wishes  to  give  them 
and  no  more. 

Sherman  S.  BogerSj  Franklin  D.  Locke  and  John  O. 
Milbum  of  counsel  for  the  proponents;  James  Jf.  Hum- 
phrey^ special  guardian,  for  Harriet  F.  Tracy,  an  infant,  in 
person,  and  John  E.  Parsons  and  Charles  R.  Smith  of 
counsel  for  the  special  guardian. 

Stern,  S. — I  enter  upon  the  determination  of  this  case 
deeply  impressed  with  the  weighty  responsibihties  of  my 
position  and  the  magnitude  of  the  interests  involved. 

The  instruments  propounded  for  probate  as  and  for  the 
last  will  and  testament  of  Francis  W.  Tracy  consists  of  five 
papers,  a  will  and  four  codicils.  The  will,  executed  Au^rust 
14,  1876,  gives  to  his  wife,  Agnes  Ethel  Tracy,  his  dwelling 
house  and  all  articles  of  personal  property  provided  for  use 
in  and  about  the  premises,  and  also  one-half  of  the  remain- 
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der  of  his  estate,  real  and  personal.  To  his  executors  in 
trust  the  sum  of  $100,000,  to  be  invested  and  the  income 
apphed  semi-annually  to  the  use  of  his  daughter  Harriet  F. 
Tracy  duriujg  her  life,  and  at  her  decease  the  principal  to  be 
paid  to  her  issue  if  any,  if  none  then  to  the  residuary  lega- 
tee named  in  his  wiU.  The  bequest  in  favor  of  his  daugh- 
ter he  Umits  for  the  reason  that  her  mother  is  possessed  of 
an  ample  fortune. 

To  William  Shelton,  the  income  of  $40,000. 

To  Anna  Tracy  Johnson,  and  Harriet  Tracy,  his  cousins, 
each  $30,000. 

To  the  daughters  of  his  cousin,  Edward  D.  Tracy,  and  to, 
Tracy  Baxter,  $15,000. 

To  his  executors  in  trust,  $7,500  to  invest  and  to  be  used 
and  appUed  to  the  maintenance  and  education  of  William 
Lansing,  while,  and  so  long  as,  he  attends  at  either  Yale  or 
Harvaw  College.     In  case  he  attains  the  age  of  twenty-one 

J  ears  and  graduates,  the  principal  to  be  paid  over  to  him. 
n  case  he  fails  to  graduate  berbre  he  is  twenty -five,  the 
principal  to  go  to  the  residuary  legatee. 

To  his  executors,  the  residue  of  his  estate  in  trust  for  any 
child  or  children  bom  of  his  liiarriage  with  Agnes  Ethel 
Tracy,  the  use  to  be  appilied  during  their  minorities,  and  the 
princii)al  on  their  attaining  the  age  of  twenty-one  years.  In 
case  of  no  issue  said  trust  fund  to  be  apphed  as  follows: 

To  the  Buffalo  Orphan  asylum,  $10,000. 

To  the  Buffalo  General  hospital,  $20,000. 

To  the  Charity  Foundation  of  the  Protestant  Episcopal 
church  in  the  city  of  Buffalo,  $10,000. 

To  the  Buffalo  Historical  society,  $10,000. 

To  the  Young  Men's  association  of  the  city  of  Buffalo, 
$10,000. 

To  the  Buffalo  Pine  Arts  academy,  $100,000. 

To  the  Home  of  the  Priendless,  $10,000. 

To  the  Buffalo  Cathohc  Institute,  $10,000.  The  residue 
to  Agnes  Ethel  Tracy. 

By  the  first  codicil,  executed  October  21, 1876,  he  revokes 
the  bequest  to  his  wife,  Agnes  Ethel  Tracy,  giving  her  all 
the  residue  and  remainder  of  his  estate,  and  provides  that 
in  case  he  should  die  leaving  no  issue  of  his  marriage  him 
surviving,  and  in  case  he  should  survive  his  wife,  then  he 
gives  to  Harriet  P.  Tracy,  all  and  singular,  the  silver  plate 
and  plated  ware  of  every  description,  to  be  deUvered  to  her 
by  his  executors  when  she  shall  attain  the  age  of  twenty- 
one  years,  or  shall  be  married.  In  case  his  wife  survives 
him  and  his  daughter,  Harriet  P.  Tracy  does  not,  the  resi- 
due to  go  to  his  wife  absolutelv.  In  case  he  survives  his 
wife  and  leaves  his  dausjhter  Harriet  surviving,  then  the 
residue  to  his  executors  in  trust,  the  income  to  her  during 
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her  life,  and  the  principal  to  her  issue  at  her  death.  If  no 
issue  then  to  the  residuary  legatee. 

In  case  his  wife  and  daughter  both  survive  him,  then 
one-half  to  his  wife  absolutely,  and  the  income  of  the  other 
one-half  to  his  executors  in  trust,  the  income  to  be  paid  to 
his  daughter  for  life,  and  the  principal  to  her  issue,  if  no 
issue  then  to  the  residuary  legatee. 

The  second  codicil,  executed  August  19, 1879,  gives  to  his 
friend,  Warren  Bryant,  $40,000,  to  be  accepted  in  full  satis- 
faction of  all  claims  for  commissions  and  compensation  for 
services  as  executor  and  trustee  under  his  will.  It  revokes 
the  bequest  of  $100,000  to  his  executors  in  trust  and  sub- 
stitutes a  similar  provision  with  the  exception  that  only 
$3,000  of  the  income  shall  be  used  to  educate,  maintain  and 
support  his  daughter  until  she  is  twenty-one,  when  she  is 
to  nave  all  accumulations  and  thereafter  diu'ing  her  life  the 
entire  income  The  legacy  to  the  fine  arts  academy  is 
reduced  to  $70,000,  to  construct  a  fire-proof  building,  and 
$50,000,  if  such  building  is  otherwise  provided  for. 

To  the  Buffalo  general  hospital  an  additional  $30,000. 

In  contemplation  of  any  early  trip  to  Europe  in  companj 
with  his  wife,  he  directs  that  m  case  both  himself  and  his 
wife  die  under  such  circumstances  that  it  cannot  be  deter- 
mined who  survives,  then  all  the  proj)erty  devised  and 
beaueathed  to  his  wife  by  this  wiU,  and  this  codicil,  he  gives 
to  nis  friend  Warren  Bryant.  This  codicil  also  contains  the 
following  provision:  ^'In  case  any  beneficiary  named  in 
my  said  last  will  and  testament,  whether  devisee,  legatee, 
or  cestui  que  trust  therein  named,  shall,  in  person  or  by 
another,  contest  the  probate  of  my  said  last  will  and  testa- 
ment, or  any  codicil  thereto,  or  shall  institute  any  proceed- 
ings of  any  Idnd  with  a  view  to  avoid  or  annul  my  said  last 
wfll  and  testament,  or  any  codicil  thereto,  or  any  provision 
in  vcij  said  last  wiU  and  testament,  or  in  any  sucn  codicil 
contained,  then,  and  in  either  case,  I  do  hereby  revoke  aU 
provisions  in  my  said  last  will  and  testament  or  in  any 
codicil  thereto,  contained  in  favor  of  the  person  or  corpora- 
tion contesting  or  seeking  to  avoid  such  last  will  and  testa- 
ment, or  codicil  or  provision,  and  if  such  contestant  shall  be 
mv  daughter,  then  I  give,  devise  and  bequeath  to  my  wife 
all  the  property  which  in  and  by  such  last  wiU  and  testa- 
ment, and  the  codicils  thereto,  is  or  shall  be  given  to  my 
executors  in  trust  for  my  said  daughter's  benefit.  If  my 
wife  shall  be  such  contestant,  then  I  give,  devis6  and 
bequeath  to  my  executrix  and  executors  aU  the  property 
which  is  by  my  said  last  wiU  and  testament,  or  any  codicil 
thereto,  given  to  my  wife  in  trust  for  ray  daughter,  and 
N.  Y.  Rep.,  Vol.  m.        31 
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upon  the  same  trusts  in  every  particular  as  are  specified  in 
the  second  article  of  this  codicil." 

The  third  codicil,  executed  July  12, 1883,  revokes  the  pro- 
vision made  in  the  first  codicil  for  his  daughter,  giving  her 
the  use  of  one-half  of  the  residue  of  his  estete,  and  restores 
the  clause  in  his  will  giving  the  residue  to  his  wife,  and 
making  her  the  sole  and  residuarjr  legatee,  and  states  that 
he  makes  this  change  in  his  intention  respecting  his  daugh- 
ter Harriet,  after  much  reflection,  ana  for  the  reason, 
among  others,  that  he  regards  the  provision  made  in  her 
favor  m  the  second  article  of  his  second  codicil,  when  taken 
in  connection  With  the  provisions  made  for  her  in  his 
mother's  will,  as  ample  and  sufiident  under  any  circum- 
stances. He  revokes  the  bequest  in  favor  of  the  fine  arts 
academy  of  $70,000,  and  to  the  hospital  of  $30,000,  made  in 
the  second  codicil,  and  gives  to  the  fine  arts  academy 
instead,  $20,000,  and  directs  that  the  money  and  property 
left  to  him  under  the  will  of  his  uncle,  Edward  Norton,  l>e 
distributed  among  those  of  his  uncle's  blood,  per  stirpes 
and  not  per  capita. 

By  the  foiurn  codicil,  dated  August  9th,  1883,  in  case  his 
wife  Ames  and  he  shall  die  at  the  same  time,  without 
issue  them  sm^iving,  he  gives  to  his  wife's  sister,  Rose 
Rodebush,  and  his  wife's  niece  and  nephew,  Agnes  and 
John  H.  Rodebush,  $100,000  each. 

To  his  cousin,  Anna  Tracy  Johnson,  and  Harriet  Tracy, 
$75,000  each. 

To  the  daughters  of  his  cousin,  Edward  D.  Tracy,  $80,000 
each,  and  to  Tracy  Baxter,  $30,000. 

Ho  revokes  the  bequest  in  the  second  codicil  to  Warren 
Bryant,  and  further  provides  that  in  case  he  and  his  wife 
die  at  the  same  time,  without  issue  them  surviving,  or  in 
case  of  her  death  before  him,  subject  to  the  provisions  of 
his  will,  as  modified  bv  the  codicils,  he  gives  the  rest,  resi- 
due and  remainder  of  his  estate  as  foUows  : 

Two-eighths  to  the  Buffalo  Greneral  hospital,  and  two- 
eighths  to  the  Buffalo  Fine  Arts  academy,  and  the  remaining 
one-half  in  equal  shares  to  the  Buffalo  Orphan  asylum  ana 
to  the  Chanty  Foimdation  of  the  Protestant  Episcopal 
Church  in  the  city  of  Buffalo,  the  Buffalo  Historical  society, 
the  Young  Men's  Association  of  the  city  of  Buffalo,  the 
Home  of  the  Fiiendless  of  the  city  of  Buffalo,  and  the 
Buffalo  Catholic  Institute. 

Had  Mr.  Tracy  died  without  leaving  a  will,  under  the 
law,  his  personal  property  would  be  distributed  one-third 
to  his  widow  and  two-thirds  to  his  daughter.  The  real 
estate  would  descend  to  his  daughter,  subject  to  the  dower 
interest  therein  of  Mrs.  Tracy. 

The  evidence  briefiy  stated  shows  that  Francis  W.  Tracy, 


Digitized  by 


Google 


Sur.Ot.]  ^    Matter  OF  TkACY.  248 

the  testator,  was  bom  in  the  dty  of  Buffalo  in  the  year 
1839,  and  died  in  April,  1886.  He  left  a  large  estate,  esti- 
mated at  about  $1,000,000. 

Albert  H.  Tracry,  his  father,  died  in  1859,  leaving  a  large 
estate,  estimated  at  about  $300,000.  He  left  it  to  ms 
widow,  Harriet  F.  Tracy,  and  his  two  children,  Albert 
HaUer  Tracy,  and  the  testator,  with  the  exception  of  a  few 
legacies.  Albert  Haller  Tracy,  his  brother,  died  in  1874, 
and  gave  all  his  property,  amoimting  to  about  $200,000,  to 
the  testator.  Harriet  F.  Tracv,  his  mother,  died  in  March, 
1876.  With  the  exception  of  $25,000  to  her  granddaughter, 
Harriet  F.  Tracy,  and  some  minor  bequests,  she  gave  her 
property  to  the  testator.  In  the  year  1862  the  testator 
married  Miss  Mary  Eobinson,  daughter  of  Alanson  Eobin- 
son,  a  wealthy  and  well-known  banker,  and  in  1867,  the 
only  child  of  ihis  marriage,  Harriet  F.  Tracy,  was  bom. 
In  1871,  Mrs.  Mary  Robinson  Tracy  obtained  a  divorce  from 
the  testator,  for  ms  misconduct,  and  was  awarded  by  the 
court  the  custody  of  the  child.  The  testator  sent  the  child 
to  the  mother  and  since  then  she  has  Uved  with  her  mother 
and  her  grandmother,  Mrs.  Alanson  Robinson. 

In  consideration  for  the  testator's  release  of  all  commis- 
sions for  services  and  expenses  as  executor  under  the  will 
of  Alanson  Robinson,  Mrs.  Mary  Robinson  Tracy  released 
all  claim  of  dower  and  alimony  in  his  property.  The  testa- 
tor married  Agnes  Ethel  Tracy  in  1873,  and  of  this  marriage 
there  is  no  issue. 

The  friends  and  acquaintances  of  Mr.  Tracy,  nearly  all  of 
whom  were  prominent  and  highly  respected  citizens  of 
this  city,  who  met  him  at  his  own  house  and  elsewhere 
during  the  last  fifteen  years,  when  he  had  been  in  the  city, 
testify  that  aside  from  his  habits  of  drink,  he  was  a  man 
of  fine  physique,  noted  for  his  appearance  and  bearing,  a 
man  who  had  a  Yery  accurate  and  tenacious  memory; 
talked  in  a  hi§h  key;  clear,  distinct  and  incisive,  of  an 
independent  mmd,  of  good  judgment;  a  positive  man,  the 
best  of  conversationalists;  methodic  in  business;  jovial  and 
menial;  vigorous  and  strong  in  speech;  clear  headed;  preju- 
diced in  regard  to  men  whom  he  liked  and  disliked;  having 
a  wonderful  intellect;  severe  critic;  aT^lose  observer;  sym- 
pathetic, conservative,  fond  of  telling  and  hearing  stories; 
a  good  companion,  fond  of  an  argument,  and  the  last  to 

five  up;  particular  in  his  personal  habits;  full  of  wit  and 
umor;  great  power  of  detail  in  all  things;  good  judge  of  a 
horse;  a  hold  and  nervy  driver;  fond  of  entertaimng;  cour- 
teous and  affectionate;  a  strong  friend,  and  an  equally 
positive  enemy;  fond  of  using  coarse  expressions;  light 
nearted,  often  affected  to  tears  when  speaking  of  his 
father,  brother  and  mother;  with  a  declamatory  habit  of 
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repeating  over  and  over  again  verses  and  pieces  that  he  had 
in  a  scrap  book;  fond  of  money,  careful  of  his  expenditiu-es; 
reticent  as  to  his  business  matters;  not  susceptible  to  in 
fluence;  and  that  there  was  never  observed  anything  to 
lead  the  witness  to  beheve  that  he  was  of  unsound  mind  or 
that  his  mind  was  enfeebled  or  had  become  deteriorated. 

Some  of  his  servants  testif)^  that  he  was  pecuhai',  very- 
childish,  babyish,  nervous,  irritable,  gloomy,  melanchohc, 
pleasant  dming  drinking  speUs,  but  when  sober  restless, 
very  peevish,  seemed  cross,  and  would  often  cry;  didn't 
want  to  see  anyone,  was  imreasonable,  would  ring  them  up 
and  have  them  sit  up  with  him  at  night;  remaned  often 
that  he  wished  he  was  dead,  or  that  he  had  not  been  bom, 
and  that  nobody  cared  for  mm;  was  low  spirited,  could  not 
sleep,  would  be  up  drinking,  talking  and  walking  all  night; 
said  that  the  men  who  passed  by  in  the  morning  going  to 
work  were  happier  than  he.  that  he  could  not  stand  it  any 
longer,  that  he  wished  to  Grod  that  it  would  soon  be  over, 
that  he  did  not  enjoy  life,  and  that  the  chances  were  one 
hundred  to  one  that  he  would  not  see  snow  fly;  that  he 
would  not  open  his  mail  imtil  Mr.  Bryant  came,  or  open  a 
telegram,  that  he  did  not  have  the  nerve,  that  he  might 
drop  dead:  would  have  to  hold  his  hands  at  times  when  he 
was  m  bed;  would  flare  up  (juickly  and  get  into  a  passion, 
and  all  this  seemed  to  them  irrational. 

Other  servants  testify  on  the  contrary  that  he  was  kind 
and  generous  to  his  servants,  sometimes  impatient,  but 
always  considerate,,  wanted  to  be  well  waited  upon;  was 
very  humorous,  fond  of  a  joke;  never  saw  him  melancholy; 
and  had  no  delusions. 

Mr.  Tracy  drank  intoxicating  hquors  to  excess.  He  had 
strong  convivial  tendencies;  drank  with  freedom;  was  diffi- 
cult to  get  intoxicated;  was  at  times  under  the  influence  of 
Uquor  sufficient  to  lose  mental  control,  and  incapable  of 
attending  to  business;  was  clear  and  bright  in  the  morning 
with  no  headache,  after  considerable  dnnking  the  evening 
before;  had  wonderful  recuperative  powers;  was  nervous 
and  irritable  j  had  periods  of  excess  and  of  diminution,  and 
of  abstention;  managed  his  large  estate  with  good  judg- 
ment and  with  succtss,  and  hada  complete  knowledge  of 
his  affairs,  financial  and  otherwise.  When  absent  from 
the  city  his  correspondence  shows  that  he  kept  himself  well 
informed  on  matters  of  pubUc  interest,  and  his  own  mat- 
ters. He  was  at  times  low-spirited  and  depressed  because 
of  his  iUness,  and  because  he  hadn't  accompUshed  in  his 
life  what  was  to  be  expected  of  a  man  of  his  capabilities. 
He  persisted  in  his  mode  of  hfe,  with  respect  to  the  use  of 
intoxicating  Hquors  against  the  advice  of  his  physicians. 
He  said  that  drinking  was  a  great  comfort  to  him,  and  that 
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he  waaited  to  get  all  the  enjoyment  he  could  out  of  life.  In 
fact  he  enjoyed  the  pleasures  and  suffered  the  iUs  of  hard 
drinking. 

In  1883  Dr.  Gillette  says  that  he  had  the  symptoms  of  a 
dypsomaniac.  Dr.  Lee  says  that  he  was  suffering  from  the 
enects  of  chronic  alcohoUsm  in  1876.  On  the  contrary,  the 
testimony  of  Drs.  Morrow,  Keyes  and  Heywood,  who 
attended  him  in  New  York,  and  of  Dr.  Charles  Cary,  of 
Buffalo,  who  was  on  terms  of  social  intimacy  with  him, 
and  of  Drs.  Hopkins  and  HiU,  for  years  his  family  physi- 
cians, is  to  the  effect  that  Mr.  Tracy  was  not  a  dypsomaniac 
or  a  victim  of  chronic  alcohoUsm,  and  that  they  never 
observed  anything  that  led  them  to  suspect  that  he  was  a 
man  of  unsound  mind,  or  that  his  mental  faculties  were  in 
any  way  enfeebled  or  deteriorated. 

He  was  a  victim  to  the  wasting  disease  of  diabetes,  one 
feature  of  which  was  an  insatiable  thirst,  which  caused 
him  to  use  large  quantities  of  drink.  His  physicians  told 
him  in  1876  that  unless  he  changed  his  mode  of  life,  and 
discontinued  the  excesses  in  which  he  indulged^  he  would 
live  but  a  short  time.  But  Jie  lived  for  years  beyond  the 
time  marked  for  his  dissolution. 

About  the  year  1872,  he  had  several  interviews  with  his 
daughter,  and  manifested  the  f eeUngs  and  affection  of  a 
parent  in  various  ways,  among  others  giving  her  presents. 
Sometime  afterwards  he  claimed  that  he  could  not  see  her, 
except  in  the  presence  of  a  servant,  but  he  never  spoke  un- 
kindly or  in  a  derogatory  manner  of  her.  For  various  rea- 
sons there  were  no  meeting  or  intercourse  after  that  time 
between  father  and  child.  In  1883  or  1884  they  passed  eadi 
other  several  times  on  Fifth  avenue  in  New  York,  but 
without  any  active  recognition  of  each  other.  He  made 
several  wills  previous  to  1876,  but  no  provision  was  made 
therein  for  his  daughter.  He  was  bound  that  none  of  his 
property  should  ever  go  to,  or  be  enjoyed  by  his  first  wife, 
or  come  directly  or  indirectly  imder  her  control,  but  he  ex- 
pressed himself  as  being  desirous  of  making  such  a  pro- 
vision for  his  daughter  as  would  always  keep  her  from 
want.  He  said  that  she  would  get  imder  the  will  an 
amoimt  which  equaled  her  share  of  his  property  had  he 
died  intestate  at  the  time  of  the  divorce  of  nis  first  wife. 

The  special  guardian  contends:  First — That  the  excessive 
use  of  alcohol  leads  to  mental  disorder,  produces  enfeeble- 
ment  of  the  mind,  and  creates  delusions,  particularly  in 
reference  to  the  members  of  the  family  of  the  patient,  as 
the  result  of  which  he  becomes  mentally  incapable  of  mak- 
ing a  will  which  shall  affect  them. 

Second — That  the  facts  in  evidence  show  conclusively 
that  Mr.  Tracy's  mind  was  disordered,  and  that  he  ws0 
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under  delusions  of  the  kind  that  were  to  be  expected  from 
his  mode  of  life. 

Third — That  the  will  is  the  product  of  this  diseased  men- 
tal condition. 

I  agree  with  the  learned  counsel  for  the  special  guardian, 
as  to  his  first  contention,  with  the  exception  that  it  is  not  in 
every  case  that  the  same  result  follows.  From  observation 
and  reading  on  this  subject,  I  know  of  men  v/ho  at  times 
drink  excessively,  manage  their  business  and  reach  old  a^ 
with  minds  imimpaired  and  vigorous.  No  rule  can  be  laid 
down  to  determine  how  mucn  the  system  can  endure. 
Each  case  must  rest  on  the  character.  Qualities  and  condi- 
tion of  the  person.  It  is  a  well-settlea  rule  that  persons 
who  use  intoxicating  liquors  excessivelv  and  habitual 
drunkards  may  still  make  disposition  or  their  property 
when  free  from  the  influence  of  drink. 

Mr.  Tracy  had  not  used  intoxicating  liquors  to  such  an 
extent  that  his  mental  faculties  were  disordered  or  his  judg- 
ment perverted,  and  if  free  from  its  influence  he  was  in  my 
judgment  competent  to  make  a  will.  The  evidence  shows 
that  Mr.  Tracy  gave  directions  for  drafting  all  these  instru- 
ments presented  for  probate.  Thev  were  the  product  of 
his  mind.  After  his  attorneys  had  drafted  them  they  were 
submitted  to  him,  and  after  mature  deliberation  were  en- 

Sossed  and  read  over  to  him  again  and  then  executed.  At 
e  execution  of  the  will  there  were  present,  Mr.  Dennis 
Bowen,  who  is  now  dead,  but  whose  memory  and  good 
deeds  are  still  alive.  He  was  the  confidential  counsel  arid 
adviser  of  the  deceased.  He  was  a  gentleman  who  stood 
high  in  the  estimation  of  this  commumtjr.  His  soimd  sense, 
g(KKl  judgment,  legal  abihty  and  strict  integrity  were  well- 
known;  diso  Mr.  Warren  Bryant,  the  life  long  friend  of  the 
deceased,  who  were  entrusted  with  the  charge  and  mana^ 
ment  of  his  large  estate,  and  who  has  for  years  been  Sie 
president  of  the  Buffalo  Saving  bank,  a  large  and  prosperous 
mstitution;  also  Dr.  John  D.  Hill,  the  chosen  medical 
adviser  of  the  testator,  a  physician  who  stands  high  in  his 

Erofession,  and  an  estimable  citizen;  also  Mr.  Franklin  D. 
lOcke,  an  able,  competent  and  trustworthy  lawyer  and 
coimsellor,  whom  the  testator  highly  regarded  as  appears 
by  his  letters  and  who  in  conjunction  with  Mr.  Bowen  and 
Mr.  Sherman  S.  Rogers  drafted  the  will;  also  Mr.  Ammi 
Cutter  who  is  now  dead,  then  managing  clerk  m  the  oflfice 
of  Bowen,  Rogers  &  Locke. 

The  first  cSclicil  was  executed  in  the  presence  of  Mr. 
Bryant,  Mr.  Bowen,  Dr.  Hill,  Mr.  Locke  and  Mr.  Cutter. 
The  second  codicil  in  the  presence  of  Mr  Locke  and  of 
Adolph  G.  Frankenstein  and  Julius  J.  ErhUch,  both  inteUi- 
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gent  young  gentlemen,  employed  as  bookkeepers  in  the 
Suff alo  Savings  bank,  and  also  Mr.  Bryant. 

The  third  codicil  was  executed  in  the  presence  of  Mr. 
Bryant,  Mr.  Locke  and  Dr.  Henry  E.  Hoi)kins,  able  and 
learned  and  at  that  time  Mr.  Tracy's  physician,  and  Wil- 
liam Johnson  a  clerk  in  the  law  oflfice  of  Mr.  Locke. 

The  fourth  codicil  was  witnessed  by  Dr.  Hopkins,  Mr. 
Johnson,  Mr.  ErhUch,  and  in  the  presence  of  Mr.  Locke 
and  Mr.  Warren  Bryant. 

Every  person  knows  that  it  is  iim)ossible  for  a  man  who 
is  excessively  under  the  influence  oi  hquor  to  transact  busi- 
ness correctly  and  properly.  We  all  know  how  impossible 
it  is  for  a  drunken  man  to  feign  sobriety  and  to  deceive 
anyone  of  ordinary  sagacity,  but  in  this  case  Mr.  Tracy 
was  doing  these  most  important  acts  of  his  life,  under  the 
eyes  of  his  lawyers,  physicians  and  the  inteUigent  men  who 
act^  as  witnesses.  It  was  impossible  to  deceive  them. 
And  from  their  testimony  it  appears  that  Mr.  Tracy  was 
free  from  the  influence  of  intoxicating  Uquors  and  could 
not  have  been  laboring  under  any  delusions  that  were 
apparent. 

It  also  appears  fully  from  the  testimony  that  Mr.  Tracj 
was  perfectly  f amihar  with  the  nature  and  contents  of  his 
will  and  the  possible  results  in  case  of  his  death.  So  late 
as  the  autumn  of  1884,  his  counsel  Mr.  Locke  and  Mr.  Mil- 
bum  at  his  request,  and  in  his  presence  and  in  connection 
with  his  friend,  Mr.  WiUiam  Dorsheimer,  went  carefully 
over  the  entire  instrument  to  make  sure  of  its  validity.  In 
1878  Mr.  Tracy  wrote  to  Mr.  Bryant  the  letter  quoted  by 
the  counsel  for  the  special  guardian,  and  which  I  insert,  as 
showing  Mr.  Tracy's  views  at  that  time. 

Royal  Hotel,  Blackfbiaks,  ) 

London,  August  21,  1878.    ) 

My  Deab  PRiBm)  [This  letter  is  to  Mr.  Bryant] — Yours  of  the  eighth,  No. 
108,  should  be  numbered  107  (I  have  looked  over  the  list  carefully,  so  please 
make  the  correction  and  then  we  will  keep  along  together)  was  received 
kst  night. 

My  dear  little  wife  reached  Liverpool  Saturday  momingthe  17th.  I  was  on 
the  tender  to  meet  her.  I  have  been  in  Liverpool  since  Wednesday,  the  14th. 
I  meant  to  be  on  hand.  Mrs.  Tracy  was  very  poorly,  had  been  so  much  of  the 
way  over,  and  was  quite  sick,  and  confined  to  bed  the  day  after  the  arrival. 

On  Monday  we  came  on  here  and  Mrs.  Tracy  has  improved  rapidly,  and  I 
trust,  without  care  or  anxiety,  will  before  long  regain  her  health  and  strength 
she  had  when  she  started  on  her  recent  long  ioumey,  but  it  will  take  some 
little  time.  I  need  not  attempt  to  describe  my  delight  and  happiness  since  her 
return.    One  gala  day  it  has  been  and  will  be. 

On  the  14th,  upon  my  arrival  at  Liverpool,  I  found  your  letters  Nos.  105  and 
106.  the  latter  containing  the  July  account,  which  was  gratif  ving.  Your 
arithmetic  is  always  charmine.  How  can  you  make  a  saving  of  |16,000  when 
I  owe  $8,000  to  the  savings  bank,  is  ahead  of  my  DaboU,  but  it  is  sweet  and 
pleasant  as  it  stands. 

I  am  very  sorry  the  Chicago  &  Alton  bonds  are  not  registered;  don't  know 
«8 1  would  have  taken  them  had  I  known  they  were  not;  but  when  I  go  home. 
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if  I  ever  should,  **we  can  mark  them,"  as  old  Deacon  Young  used  to  say 
about  stoning  a  cat.  Perhaps  they  have  blank  registers  in  them  which  the 
company  will  fill  up;  many  of  the  old  style  of  railroad  bonds  have,  as  I  have 
bought  bonds  which  have  been  in  somebody's  name  and  transferred  blank  by 
the  proper  officers  of  the  company.  If  this  can  be  done  I  wish  you  would  have 
it  done  when  you  return.  I  would  gladly  pay  the  expense  of  sending  the 
bonds  down  and  back.  I  know  the  room  in  vour  vault  is  in  great  demand 
and  full  requirement,  and  consequently  am  loath  to  ask  this  favor  of  you ;  but 
if  you  can  arnmge  it,  I  will  be  much  obliged.  I  wish  you  to  get  a  box  amply 
large  for  Mrs.  Tracy's  securities,  and  have  it  plainly  marked  Agnes  E.  Tracy, 
as  was  the  other,  and  keep  in  it  all  her  effects  which  you  have  or  may  have. 
Under  ordinary  circumstances  I  would  not  care,  but  I  think  it  wiser  to  have 
my  wife's  by  themselves,  as  well  as  the  book  you  keep  w  hich  might  be  lest  or 
misplaced.  Mr.  Bowen  told  me  to  keep  them  separately,  and  I  have  heard 
other  lawyers  say  it  was  the  only  way  witli  anybody  a\)6olutely  to  prevent 
complications.  For  instance,  in  case  of  my  death,  it  would  not  be  improbable, 
if  any  one  should  attempt  trouble,  that  an  injunction  might  be  immediately 
gotten  out  to  restrain  any  one  from  handling  or  removing  any  of  my  securities 
imtil  the  probate  of  my  will,  and  your  powers  as  attorney  would  cease  the 
moment  1  died,  and  I  suppose  technically,  you  would  not  have  the  right  to 
collect  a  coupon  or  a  dollar  until  you  acted  as  one  of  my  executors,  or  remove 
anything  from  a  box  of  mine,  even  if  it  was  yours,  put  there  by  yourself.  I 
write  thus  fully  to  show  how  much  an  annoyance  and  trouble  might  be  paved 
by  keeping  tmngs  distinctly  by  themselves.  Of  course  you  could  show  by 
yourself  and  your  book  that  certain  securities  belonged  to  Mrs.  Tracy,  but  in 
case  of  any  issue,  those  facts  would  have  to  be  drawn  into  court  and  be  spread 
before  the  public,  all  of  which  can  be  entirely  avoided  and  obviated  by  a 
separate  box  properly  marked. 

I  do  not  anticipate  any  trouble.  I  do  not  think  any  first-class  lawyer  would 
advise  anybody  that  my  will  could  be  molested,  or  in  any  w  ay  interfered  with, 
as  there  never  was  one  dravm  with  more  care  and  precision,  possessing  the 
combined  talent  and  legal  knowledge  of  Bowen,  Rogers  &  Locke,  all  of  whom 
gave  time,  study  and  thought  to  it.  Nothing  will  ever  be  attempted  unless  as 
"blackmail; "  but  people  fearfully  reduced  and  becoming  more  and  more  so, 
I  presume,  and  of  the  belligerent  and  debased  character  of  (hat  Robinson  tribe, 
may  be  in  such  condition  as  to  attempt  anything  for  ne\er  so  small  a  sum,  and 
witli  no  chance  they  can  find  plenty  of  shyster  lawyers  who  would  start  such 
a  thing  with  the  hope  of  getting  something  on  a  compromise.  But  never  com-^ 
promise  for  a  cent.  Whatever  provisions  the  will  contains  for  my  wife  could 
not,  under  any  circumstances,  be  affected;  as  I  would,  apart  from  any  relation- 
ship, have  an  indisputable  right  to  give  her  as  I  might  to  you.  Dr.  Shelton,  my 
coiidns  or  any  one.  That  feature  could  only  be  attacked  upon  the  ground  of 
my  mental  capacity  to  make  a  will,  or  for  undue  influence.  Neither  can  any 
portions  of  it  be  assailed;  but  in  large  estates,  their  settlement  is  frequently 
being  attacked  wholly,  entirely  as  "blackmail,"  thinking  parties  in  interest 
will  pay  to  prevent  publicity;  but  not  one  cent  from  my  estate.  "  Millions  for 
defense,  but  not  one  cent  for  tribute."  I  am  like  Mr.  Tilden  in  regard  to  the 
late  election  frauds,  "  I  insist  upon  the  greatest  publicity." 

Yesterday  I  ordered  three  suits  of  clothes  and  one  overcoat,  cost  eighty 
thousand  dollars,  so  '*  fhat  soup  had  been  well  gotten  into  me,"  and  I  hope  you 
will  be  pleased  with  my  extravagance,  and  wish  you  could  see  me  **  with  my 
new  clothes  on." 

Mrs.  Tracy  joins  me  in  every  good  wish  to  you,  and  with  hopes  you  are 
having  a  delightful  time.  I  am  truly  yours, 

F.  W.  TRACY. 

The  distribution  of  the  testator's  property  under  these 
instrmnents  may  seem  unreasonable,  unfair  and  unjust, 
and  the  mind  is  involuntary  led  to  prejudge  this  case.  I 
feel  a  deep  symj)athy  for  Miss  Harriet.  She  has  been  reared 
in  luxury,  and  is  bright  and  intelligent.  Her  father  and 
mother  were  both  wealthy,  and  it  may  seem  that  she  had  a 
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right  to  expect  better  treatment.  But  she  is  the  offspring 
or  a  very  imfortunate  marriage,  and  in  her  absence,  ana 
through  the  separation,  her  father  evidently  lost  his  affec- 
tion for  her,  and  became  indifferent  toward  her. 

Courts  cannot  interfere  to  regulate  the  disposition  of 
property  after'  the  testator  in  his  grave.  They  are  not 
created  for  such  purpose.  It  is  the  duty  of  the  court  to 
give  effect  to  the  testator's  intention  when  ascertained  and 
to  give  it  full  force  and  effect.  Everv  nerson  who  disposes 
of  property  by  will  expects  and  is  entitlea  to  that  right,  and  it 
must  be  respected.  The  wishes  of  the  dead  are  more  sacred 
than  the  dispositions  of  the  Uving. 

The  right  of  testamentary  disposition  is  giveji  to  all  escept 
idiots,  infants  and  persons  of  unsound  mind.  The  law  pro- 
vides for  the  manner  of  execution,  and  restricts  the  testa- 
tor's power  of  disposition  in  respect  to  trusts,  the  creation 
of  future  estates,  accumulations  of  income,  charitable 
bequests  and  the  dower  of  a  widow.  Otherwise  he  may  do 
as  he  wishes. 

In  the  case  of  Clapp  v.  Fvllerton  (34  N.  Y.,  19Y),  Judge 
Porter  says:  "  The  right  of  a  testator  to  dispose  of  ms  estate 
depends  neither  on  the  justice  of  his  prejudices  nor  the 
soundness  of  his  reasoning.  He  may  do  what  he  will  with 
his  own,  if  there  be  no  defects  of  testamentary  capacity  or 
any  undue  influence  or  fraud;  the  law  gives  effect  to  his 
will,  though  its  provisions  are  unreasonable  and  unjust.'' 

In  Eagen  v.  Yates  (1  Dem.,  596),  the  learned  surrogate 
says:  "  He  may  be  generous  or  not  at  his  pleasure.  May 
give  none,  majr  give  part  of,  may  give  all  to'  the  members 
of  his  own  family,  may  use  his  wiU  for  displaying  kindly  or 
vindictive  sentiments,  may  indulge  if  he  choses  his  whim, 
his  spite,  his  vanity,  his  animosiry  to  the  top  of  his  bent, 
and  if  he  be  not  deficient  in  mental  capacity,  and  is  obser- 
vant of  the  form  which  is  estabUshed  by  law  for  the  execu- 
tion of  testamentary  instruments,  his  wish  must  be  indulged 
by  the  court  to  the  extent  and  judgment  that  they  are  to 
be  effectual."  ^ 

In  Wood  V.  Bishop  (1  Dem. ,  512),  the  learned  surrogate 
says:  *'The  gratitude  and  the  promptings  of  affection 
courts  have  always  been  careful  to  distinguish  and  discrim- 
inate in  discussing  and  deciding  questions  of  undue  influ- 
ence. The  secret  motives  actuating  a  competent  testator 
are  not  always  discemable,  and  are  of  themselves  imimpor- 
tant.  The  law  of  wills  has  for  its  foundation  the  right  of 
every  man  to  dispose  of  his  property  as  he  Usts,  however 
disordered  and  inequitable  it  may  appear  to  others.". 

In  Hollis  V.  Drew  Theological  Seminary  and  others  (95 
N.  Y.,  172)  Earl,  J.,  says:  ''The  general  rule  is  that  one 
N.  Y.  Rep.,  Vol.  III.        32 
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may  do  -with  his  property  as  he  pleases.  He  may  dispose 
of  it  by  will  in  any  way  that  suits  his  fancy  or  judgment, 
may  give  it  aU  to  strangers,  and  thus  disinherit  his  own 
relatives.  He  may  give  it  to  all  natural  persons  or  corpora- 
tions capable  of  taking.  He  may  give  it  directly  or  create 
trusts  which  the  law  allows,  and  this  general  power  of  dis- 
position he  possesses  down  to  the  last  hour  of  conscious  and 
mteUigent  existence." 

The  widow,  or  husband,  or  heirs  at  law  and  next  of  kin 
while  entitled  to  the  estate  of  the  deceased  under  the  laws 
of  descent  and  distribution,  have  no  vested  rights.  They 
are  only  entitled  to  what  he  wishes  to  give  them  and  no 
more* 

As  to  the  second  contention,  upon  the  evidence  I  amf  of 
the  opinion  that  Mr.  Tracy  had  no  delusions  as  to  his  daugh- 
ter. He  mav  have  had  perverse  opinions  and  strong  pre- 
judices, but  he  had  no  delusions,  and  his  mind  was  not 
disordered. 

Having  passed  upon  the  first  and  second  propositions  in 
the  negative,  I  cannot  but  reach  the  conclusion  that  these 
instruments  were  the  product  of  Mr.  Tracy's  mind  at  a 
time  when  he  was  competent  to  make  a  will. 

In  conclusion,  I  desire  to  say  that  I  regard  a  last  will  and 
testament  as  a  most  solemn  instrument.  It  is  not  lightly 
to  be  set  aside.  The  power  of  disposition  of  one's  property 
is  among  the  dearest  and  most  sacred  of  rights  under  our 
law.  Because  with  my  imperfect  knowledge  of  the  circum- 
stances in  any  case,  I  feel  that  I  might  have  made  a 
different  disposition,  that  neither  affords,  nor  oiight  to 
afford,  any  reason  why  I  ought  to  refuse  probate.  We  are 
an  entitl^  to  an  honest  prejudice,  and  to  have  our  own 
ideas  of  what  is  best  and  right,  and  neither  the  law  nor  the 
agencies  of  the  law  can  or  ought  to  interfere  with  or  defeat 
intelligent  purposes  solemnly  witnessed  and  declared.  A 
decree  admitting  the  will  to  probate  may  be  entered  ac- 
cordingly. 

\ 

James  F.  McClelland,  v.  The  Norfolk  Southern  Bail- 
road  Co. 

(City  Court  cf  New  York,  General  Term,  Filed  September  18, 1886,) 

1.  Bonds— Coupons— RiOHTS  op  holders  of  coupons. 

Holders  of  coupons  may  recover  thereon  without  being  interested  in  the 
bonds  from  which.  Ubey  are  taken. 

^,  Same — Holder  of  coupon — No  equttieb  superior  to  holder  of  bond. 

But  the  holder  of  a  coupon  has  no  equities  superior  to  the  holder  of  the 

bond,  and  must  measure  his  rights  and  equities  by  that,  and  if  the  bonds  on 

their  face  refer  to  a  moilgage  the  holders  of  the  coupons  must  consult  that, 

for  they  take  subject  to  ihe  stipulations  contained  therein. 
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In  ascertaining  the  legal  rights  of  the  parties  in  audi  a  tsase,  tiie  coupons, 
bonds  and  mortgage  must  be  construed  together,  and  interpreted  so  that 
effect  may  be  gi « en  to  all .    Effect  of  waiver  of  default . 

Appeal  from  a  judgment  rendered  in  favor  of  the  plain- 
tiff on  a  trial  by  the  court,  without  a  jury. 

Wingate  &  Cvilen,  for  defts  and  app'lts;  JohnsoUy 
Oallup  iSk  Harvey,  for  pl'tff  and  resp'dt. 

McAdam,  C.  J. — ^Assuming,  as  we  do,  that  coupons  for 
interest,  drawn  so  that  they  may  be  separated  from  the 
bonds,  are  negotiable  securities,  and  that  the  holders  may 
sue  thereon  without  producing  or  being  interested  in  the 
bonds  {Thompson  v.  Uounty  of  Lee^  3  Wall.,  327;  Comers 
of  Knox  Co,  V.  Aspinwally  21  How..  U.  S..,  539-546,  and 
kindred  cases),  we  hold  that  the  purcnasers  of  the  coupons 
have  no  equities  superior  to  those  possessed  by  the  holders 
of  the  bonds  from  which  they  are  taken,  and  that  the  trans- 
feree of  the  coupons  must  look  to  the  common  security 
(the  bond)  and  measure  his  rights  and  equities  by  that. 
Ketchum  v.  Duncan,  96  U.  S.,  659-670. 

Where  the  coupons  on  their  face  refer  to  bonds,  and  pur- 
port to  be  for  interest  thereon,  the  purchaser  is  put  upon 
mquiry  for  bonds,  and  is  chargeable  with  notice  of  wiiat 
they  contain.  McClure  v.  Tovmship  of  Oxford,  94  U. 
S.  429. 

The  coupons  are  a  mere  device  for  convenience  in  collect- 
ing interest;  they  are  evidence  of  the  right  to  collect  it,  and 
may  serve  as  vouchers  when  the  interest  is  paid;  but  there 
is  really  but  one  contract  (technically  so  called)  for  the  pay- 
ment of  interest,  and  that  is  contained  in  the  bond,  the 
principal  obUgation.     City  v.  Lamson,  9  Wall.,  477. 

The  coupons  do  not  change  the  nature  of  the  security 
given  by  the  bond — ^thus  the  plea  of  the  statute  of  Umita- 
tions  IS  not  a  good  defense  to  an  action  upon  coupons  when 
it  would  not  be  a  defense  to  the  bonds  from  which  they  are 
cut.     City  V.  Lamson,  supra. 

If  the  bonds  on  their  lace  refer  to  a  mortgage,  the  pur- 
chaser must  also  consult  that,  for  he  takes  subject  to  all 
the  stipulations  contained  therein.  Caylus  v.  N.  F.  K. 
and  S.  R.  B.  Co.,  10  Hun,  295. 

In  short,  for  the  piupose  of  ascertaining  the  legal  rights 
and  eauities  of  the  parties,  the  bond,  mortgage  and  coupons 
must  be  construed  together,  and  interpreted  so  that  the  one 
may  harmonize  with  the  other  as  far  as  possible,  that  effect 
may  be  ^ven  to  all.  This  is  but  another  mode  of  applying 
the  familiar  principle  that  instruments  simultaiieously 
executed,  relating  to  the  same  subject  matter,  must  tie 
construed  together,  so  that   the  general  purpose  of  the 
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whole  may  control  the  interpretation  or  apparent  purpose 
of  each.  Applying  these  prmciples  to  the  present  case,  we 
find  by  an  inspection  of  tne  mortgage,  no  difficulty  in  dis- 
covering that  the  general  scheme  and  purpose  of  the  parties, 
were  that  the  general  fund  (the  railroad)  to  which  all  the 
stockholders  have  the  right  to  resort  for  satisfaction  of 
their  debts,  should  be  saved  from  all  legal  proceedings  at 
the  option  '*  of  the  majority  in  interest  of  the  holders  of  the 
bonds  secured  by  said  mortgages  "  who  were  thereby  au- 
thorized to  instruct  the  trustees  "to  waive  any  default 
which  might  be  made  in  the  payment  of  the  money  thereby 
secured,  or  any  part  thereof. '    * 

The  default  was  waived  by  the  trustees  at  the  request  of 
more  than  a  majority  in  interest  of  the  bondholders  given 
in  conformity  to  this  power,  and  its  necessary  effect  was  to 
postpone  the  payment  of  the  interest  on  the  bonded  debt 
whether  represented  by  coupons  or  not. 

There  was  no  default  in  the  payment  of  principal,  and 
the  necessary  effect  of  waiving  the  default  was  to  waive  the 
non-payment  of  interest,  for  that  was  the  only  portion  of 
the  obhgation  in  respect  to  which  default  was  made. 

That  This  waiver  was  contemplated  by  the  general  scheme 
set  forth  in  the  mortgage  is  apparent  from  the  phraseology 
of  that  instrument,  and  from  the  fact  that  the  success  of 
the  scheme  in  the  full  practical  sense  of  that  term  depends 
upon  this  interpretation.  The  mortgage  seciu'ed  the  mter- 
est  as  well  as  tne  principal,  the  former  being  a  mere  inci- 
dent of  the  latter.  Accessorium  non  ducity  sed  sequitur, 
suum  priucipcde,  and  the  trustees  were  to  waive  any  de- 
fault which  might  be  made  in  the  payment  of  the  money 
secured  or  of  '*any  part  thereof."  No  discrimination  is 
made  between  principal  and  interest,  for  the  language  is 
general  and  emoraces  both,  and  it  is  a  maxim  of  the  law 
ihat  if  one  thing  becomes  so  intimately  connected  with  or 
dependent  upon  another  as  to  be  a  mere  incident  or  acces- 
sory of  the  other,  it  acquires  the  same  natm^  or  character 
as  the  subject  or  right  to  which  it  becomes  accessory.  The 
circumstance  that  holders  of  bonds  aggregating  $860,000  at 
once  assented  to  the  arrangement  and  acquiesced  in  the 
waiver  shows  that  to  their  understanding  the  general  pur- 
pose and  plan  justified  the  construction  which  we  have 
placed  upon  the  mortgage  in  question.  The  only  objectors 
to  this  interpretation  were  the  holders  of  bonds  represent- 
ing $40,000  only  of  the  $900,000  in  bonds  secured  by  the 
mortgage  aforesaid. 

When  the  purpose  of  contracting  parties  is  legally  ascer- 
tained, courts  are  bound  to  give  that  effect  to  the  contract 
which  will  make  the  intent  effectual.  Contracts  deUber- 
ately  made  are  to  be  upheld  and  enforced,  and  not  impaired 
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or  rendered  nugatory.  In  short,  courts  should  give  life 
and  vigor  to  contracts  rather  than  destroy  them— should 
interpret  their  spirit  and  meaning  into  language  plain  and 
unmistakable  rather  than  allow  rights  under  hving  con- 
tracts to  go  unprotected  and  the  contracts  to  go  unper- 
formed. 

We  propose  to  give  practical  effect  to  this  contract,  and 
therefore  hold  that  the  ari-angement  made  was  legaDy 
authorized  and  carried  into  effect;  that  it  concluded  aU  the 
bondholders,  and,  as  a  necessary  consequence,  the  holders 
of  detached  coupons,  and  that  the  plamtiff,  W  reason  of 
the  waiver  and  extension,  had  no  existing  right  of  action 
when  he  brought  this  suit. 

For  these  reasons,  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Nehbras  and  Ehruck,  JJ.,  concur. 

Note. — Affirmed  on  appeal  hy  the  New  York  Common  Pleas. 


The  People  ex  rel,  Wiluam  McMahon  v.  The  Boabd  op 
Excise  op  the  Cmr  op  New  York. 

The  People  ex  rel.  James  Thorne  v.  Same. 

{City  Court  of  New  York,  General  Term,  Filed  September  30,  1886 ) 
J.  Mandamus— City  court  no  jurisdiction  to  issue — Rules  reoulatino 

THE  jurisdiction  OP  THE  CITY  COURT. 

The  city  court  is  not  a  superior  city  court,  (Code  Civ.  Pro.,  8343)  and  is 
limited  to  the  jurisdiction  which  the  legislature  expressly  confers  upon  it, 
with  such  other  incidental  authority  as  may  be  necessary  to  give  proper 
effect  to  the  powers  expressly  conferred, 

8.    Same — Board  of  Excise. 

The  city  court  of  New  York  has  no  jtirisdiction  to  issue  writs  of  manda- 
mus against  the  Board  of  Excise. 

L  C  Waehner  and  Daniel  Dalj/j  for  McMahon  and 
Thome;  Charles  W.  Dayton^  for  the  Excise  Board. 

McAdam,  C.  J. — ^Mandamus  is  a  high  prerogative  remedy, 
known  here  as  a  state  writ  or  proceeding  (Code  §  1991). 
The  power  to  issue  it  in  England  resided  exclusively  in  the 
court  of  king's  bench  until  1854,  when  it  was  vested  in  all 
the  superior  courts  of  the  kingdom.  At  the  first  establish- 
ment of  the  judicial  system  in  this  state,  this  peculiar  juris- 
diction of  the  king's  bench  was  bestowed  exdusively  upon 
the  supreme  court,  and  in  1873  (chap.  239)  it  waa  here  (fol- 
lowing the  precedent  in  EnKland)  conferred  upon  the 
**  superior  city  courts  of  record."  This  term  is  used  to  dis- 
tinguidi  between  6Ui)erior  and  inferior  courts  of  record  that 

E)wers  peculiar  to  the  former  may  not  be  assumed  by  the 
tter,  as  of  course.    The  city  court  is  not  a  superior  city 
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court  (Code,  §  3348),  and  is  limited  to  the  jurisdiction  which 
the  legislature  expressly  confers  upon  it,  with  such  other 
incidental  authority  as  may  be  necessary  to  give  proper 
effect  to  the  powers  expressly  conferred,  'flius  if  the 
legislature  had  conferred  upon  the  city  court,  eo  nomine, 
jurisdiction  in  mandamus  proceedings,  everything  neces- 
sary to  execute  the  power  would  have  followed  the  grant, 
without  enumeration. 

If  the  legislature  confers  upon  courts  of  record  generally, 
a  remedy  entirely  new,  all  courts  of  record  alike  may  take 
tiie  power  granted;  but  where,  as  in  this  case,  the  legisla- 
ture merely  adds  an  additional  ground  for  invoking  an  ex- 
isting remedy,  the  term  "court  of  record,*'  when  used  in 
the  new  act,  applies  only  to  the  courts  of  record  exercising 
the  jurisdiction  to  which  the  addition  is  made.  In  other 
words,  every  act  of  the  legislature  must  be  considered  witii 
reference  to  the  state  of  the  law  subsisting  when  it  came 
into  operation  and  when  it  is  to  be  appUed;  it  cannot  other- 
wise be  rationally  considered. 

In  this  regard,  the  special  provisions  of  law  which  con- 
ferred jurisdiction  in  mandamus  proceedings  upon  the 
superior  city  courts,  and  effectually  excluded  tne  city  court 
of  New  York  from  any  participation  in  it,  cannot  be  over- 
looked, for  special  provisions  limiting  the  power  can  be 
repealed  by  a  general  act  only  by  the  use  of  express  words 
or  by  necessary  implication,  wnere  the  two  acts  are  so 
mamfestly  repugnant  to  each  other  that  both  cannot  stand. 
Callahan  v.  The  Mayor,  etc.,  66  N.  Y.,  656;  People  v.  Camp- 
bell,  22  Him.,  574;  Same  v.  Third  District  Court,  57  How. 
Pr.,  574;  Potter's  Dwarris  Statutes,  156.  There  was  no 
repeal  of  these  special  provisions  by  the  act  of  1886,  and 
there  is  no  such  mcouCTuity  between  this  and  the  former 
act  as  operates  to  repeal  the  latter  by  necessarv  implication. 

Mandamus  is  an  extraordinarv  remedy,  and  the  power  to 
entertain  it  has  been  exercised  in  the  past  only  by  the 
higher  courts  of  general  common  law  jurisdiction,  where  it 
properly  belongs.  While  the  power  may  be  conierred  by 
the  legislature  m  express  terms  upon  any  court  of  whatever 

trade,  it  is  not  a  jurisdiction  which  can  be  assumed  or  taken 
y  implication  by  an  inferior  court  of  record  which  never 
before  possessed  the  authority  of  entertaining  this  high  pre- 
rogative power.  The  act  of  1886  (chap.  496),  conferring 
upon  '*  any  court  of  record  "  power  to  issue  writs  of  manda- 
mus ag^nst  the  board  of  excise,  in  certain  cases,  must,  by 
the  prmciples  of  construction  before  referred  to,  be  read  in 
the  light  of  previous  legislation  upon  the  subject,  as  much 
so  as  if  all  such  laws  had  been  enacted  at  the  same  time. 

The  provisions  are  to  be  read  in  harmony,  one  with  the 
other,  tnat  consistent  effect  may  be  given  to  alL    So  con- 
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sidered,  the  interpretation  becomes  plain.  The  term  "any 
court  of  record "  means  any  such  court  having  power  to 
issue  the  writ,  and  not  a  court  of  record  possessing  no 
authority  whatever  in  such  proceedings. 

The  act  of  1886  {supra)  did  not  create  a  new  jurisdiction; 
it  merely  added  an  additional  cause  for  invoking  a  jmisdic- 
tion  already  lodged  in  certain  superior  courts  of  record.  In 
England,  under  an  analogous  act,  conferring  additional 
power  upon  "any  court  of  record,"  this  term  was  held  to 
intend  only  the  four  superior  comls  of  record  at  West- 
minister. Potter's  Dwarris  Statutes,  274.  Jt  seems  plain, 
tiierefore,  that  the  act  of  1886  (supra)  was  intended  to  con- 
fer an  additional  ground  for  the  wrii,  upon  such  courts  of 
record  as  then  had  jiuisdiction  under  existing  laws  to 
entertain  the  remedy,  and  not  to  courts  totally  devoid  of 
any  such  authority.  Jiuisdiction  of  such  an  extraordinary 
character  can  be  exercised  by  inferior  courts  only  when  the 
power  is  conferred  in  express  terms  and  bv  unmistakable 
Language.  It  is  not,  as  before  remarked,  to  be  taken  by 
implication  and  as  of  course. 

As  the  court  was  without  jurisdiction  in  the  premises, 
the  present  proceedings  should  not  have  been  entertained, 
or  the  writs,  if  inadvertently  issued,  should  have  been 
promptly  dismissed  for  the  total  want  of  jurisdiction.  The 
special  term  judge  had  no  authority  to  enter  upon  a  con- 
sideration of  the  merits  of  the  controversy,  and  nis  adjudi- 
cation thereon  is  absolutely  void  and  of  no  effect. 

It  follows  that  the  adjudications  must  be  reversed  and 
the  proceeding  dismissed. 

Nehrbas  and  Hyatt,  JJ.,  concur. 


Barney  Smith  v.  Hugh  J.  Grant. 

(Citj/  Court  of  New  York,  General  Term,  Filed  October  2f8, 1886.) 

Practicb — Order— Recttals  in— Appeal. 

A  party  cannot  appeal  from  an  order  made  on  his  application  or  from 
terms  imposed  to  which  he  assented .  A  recital  in  an  order,  that  it  was 
made  on  consent  of  parties,  concludes  them  upon  appeal. 

Appeal  from  an  order  made  by  the  trial  judge,  June  15th, 
1886,  adjourning  the  trial  until  June  21st,  on  terms  and 
conditions,  and  from  an  order  made  June  21st,  refusing  to 
re-settle  the  order  of  Jime  16th. 

Cochran  &  Clarke^  for  app'lt;  D.  Leventritty  for  resp't. 

McAdams,  C.  J. — The  second  order  refused  to  resettle 
the  order  made  Jime  15th,  on  the  ground  that  "the  same 
was  in  conformity  to  the  decision  made,"  and  there  is  no 
proof  that  it  was  not,  so  that  there  is  nothing  in  the 
second  order  which  can  be  reviewed,  nor  can  we  review  the 
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first  order,  for  the  reasons:  First.  The  part  granting  an 
adjournment  of  the  trial  until  June  2l8t  was  made  on  tiie 
defendant's  application.  It  was,  as  far  as  it  went,  a  deci- 
sion in  the  d!efendant's  favor,  and  as  a  consequence  he 
cannot  complain  of  it.  Second.  The  part  imposing  strin- 
gent terms  and  conditions  on  the  defendant,  was  assented 
to  by  the  defendant,  and  we  cannot  review  provisions 
inserted  in  an  order  by  the  consent  of  the  appeahng  party. 
The  order  recites  the  consent  of  the  parties,  and  the  recital 
being  imcontradicted,  is  conclusive  against  them.  The  rule 
is  that  recitals  in  an  order  or  judgment,  though  not  con- 
clusive, are  presumptive  evidence  of  their  truth.  Struthers 
V,  Pearce,  51  N.  Y.,  365;  Maples  v.  Mackey,  89  id.,  146; 
Ferguson  v.  Crawford,  70  id.,  253;  Porter  v.  Bronson,  29 
How.  Pr.,  202;  JVrtght  v.  Nostrand,  94  N.  Y.,  44,  45 1  Bar- 
ber V.  WinsloWy  12  Wend.,  103;  Belden  v.  Meeker,  2  Lans., 
473;  aff'd  47  N.  Y.,  307;  Dayton  v.  Johnson,  69  N.  Y.,  425. 
The  terms  imposed  were  indeed  stringent  and  we  might 
have  relieved  against  them,  were  it  not  that  the  consent  to 
them  forbids  us  from  interfering.  Third.  The  case  on 
appeal  does  not  show  that  the  defendant  made  any  applica- 
tion to  strike  the  case  from  the  calendar,  or  that  the  trial 
t'udge  decided  any  such  motion.  Indeed  the  order  made  by 
lim  negatives  the  idea  that  any  such  motion  was  made. 
If  any  such  irregularity  existed,  it  was  therefore  waived. 
Macy  V.  Nelson,  62  N.  Y. ,  638.  Fourth.  The  printed  case  does 
not  show  what  occiured  on  June  21st,  and  we  are  therefore 
iminformed  whether  the  appUcation  to  adjourn  was  re- 
newed, granted  or  denied,  or  whether  the  action  was  tried 
or  dismissed,  or  whether  an  inquest  was  taken  or  not,  so 
that  we  cannot  review  on  this  appeal  the  action  of  the  trial 
iudge  on  that  day.  In  regard  to  recitals  in  orders,  it  may 
be  proper  to  observe,  that  admissions  or  stipulations  made 
and  consents  given  on  the  heaiing  of  the  motions,  if  not 
reduced  to  writing,  should  as  matter  of  practice,  be  incor  • 
porated  in  the  order  to  be  entered  thereupon  and  thus  made 
part  of  the  record,  for  future  guidance,  in  case  the  propriety 
of  the  order  is  afterwards  called  in  question.  Tne  judge 
who  decides  a  motion,  like  one  trying  a  cause,  must  in  the 
nature  of  things,  either  on  the  settlement  of  the  order  or 
the  case  on  appeal,  determine  what  occurred  before  him, 
that  the  record  may  truthfully  represent  the  facts  as  they 
appeared. 

For  the  reasons  aforesaid,  the  order  appealed  from  must 
be  affiinned,  with  costs. 

NEmiBAS  and  Hyatt,  JJ.,  concur. 


i' 


Digitized  by 


Google 


CityOt.N. Y.]  SomoTT  v.  D.  D.,  E.  B.  and B.  P 


John  J.  Schmttt  v.  The  Dry  Dock,  East  ^ 
Battery  EAnjtOAD  Co. 

{City  Court  qf  New  York,  General  Term,  Mled  October  SB,  18^u.^ 

1.  Neglioemcb— How  to  bb  determined. 

Negligence  is  to  be  determined  by  what  was  known  before  and  at  the 
time  of  the  accident,  and  not  by  subsequent  events. 

2.  Bame—Evidbnce. 

It  is  improper,  therefore,  to  prove  that  the  day  after  an  accident  the  de- 
fendent  discharged  the  driver,  wiio  is  charged  with  the  act  of  negligence. 
Special  damages  must  be  specifically  allegea  or  they  cannot  be  proved. 

Appeal  from  judgment  entered  on  verdict  of  the  jury 
favor  of  the  plaintiff. 
J.  M,  Scrionery  for  app'lt;  Chas.  Miehling.  for  resp't. 

McAdam,  C.  J. — ^The  action  was  brought  to  recover 
damages  for  injuries  received  while  the  plaintiff  was  on  one 
of  the  defendant's  cars,  as  the  result  is  charged  of  the  de- 
fendant's n^ligence.  The  case  was  tried  on  conflicting 
evidence,  and  we  are  not  disposed  to  disturb  the  verdict, 
which  is  moderate  in  amount,  miless  some  error  was  com- 
mitted on  the  trial  to  the  defendant's  prejudice,  which 
necessitates  a  new  tiial.  The  plaintiff  complains  in  his 
complaint  that  in  consequence  of  the  injuries  his  clothing 
was  **  saturated  with  blood."  This  is  the  only  allegation 
of  special  damages  to  clothing,  and  yet,  upon  the  trial,  the 
plaintiff  was  permitted  (under  objection  and  exception)  to 
testify  that  his  clothing  was  *^cut"  so  that  he  could  not 
wear  it,  and  that  it  was  worth  twenty-five  dollars,  or,  in 
his  own  language,  ''he  would  not  have  taken  twenty-five 
dollars  for  it."  This  was  error.  Damages  which  are  not 
the  immediate  and  natural  consequences  of  an  unlawful 
act,  or  which  the  law  wiU  presume  necessarily  to  flow  from 
it,  must  be  specifically  stated  in  the  complaint  or  the 
plaintiff  vrill  not  be  allowed  to  go  into  evidence  to  prove 
such  items  of  damage.  Malony  v.  DowSj  15  How.  rr.,  at 
page  265;  2  Sedgwick  on  Damages,  7th  ed.,  608,  note. 
The  ''  cutting  of  clothing  cannot  be  proved  under  an  allega- 
tion that  it  was  '*  saturated,"  nor  was  the  method  of  prov- 
ing the  damage  competent. 

''  The  plaintiff  was  also  allowed  to  prove  (under  objection 
and  exception)  that  his  doctor  sent  him  a  bill  for  fifty 
dollars.  There  was  no  proof  that  the  bill  had  been  paid, 
or  that  the  services  were  worth  the  amount  charged.  The 
biU  was  thereafter  received  in  evidence  under  objection  and 
exception.  This  was  error.  The  plaintiff  could  only 
recover  so  much  as  he  had  paid,  or  was  actually  bound  to 
pay  the  doctor  for  his 'services.  Drinkwater  v.  Dinsmore, 
N.Y.  Rep.,  Vol.  HI.        33 
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80  N.  T.,  393.  The  plaintiff  paid  nothing,  and  the  bill  was 
not  per  se  evidence  of  what  he  was  legally  bound  to  pay. 
Damages  to  be  recoverable  must  be  proved  according  to 
legal  principles. 

There  was  evidence  offered  by  the  plaintiff  tending  to 
show  that  the  day  after  the  accident  the  defendant  dis- 
charged the  driver  of  the  car  on  which  the  accident  hap- 
?3ned.  The  testimony  was  admitted  under  exception, 
his  was  error. 

Evidence  tending  to  prove  that  alterations  have  been 
made  or  precautions  taken  after  an  accident  which,  if  pre- 
viously done,  might  have  obviated  it,  is  incompetent. 
Dougan  v.  Champlain  Trans.  Co,,  56  N.  Y.,  1;  Dale  v.  J). 
L,  and'  W.  R,  R.  Co.,  73  N.  Y.,  468;  Payne  v.  Troy  and 
Boston  R,  R,  Co.,  9  Hun,  626.  NegUgence  is  to  be  de- 
I  termined  by  what  was  known  before  and  at  the  time  of 
the  accident,  and  not  by  subsequent  facts.  In  other  words, 
the  question  whether  a  defendant  is  guilty  of  negligence 
must  be  decided  upon  the  facts  as  they  existed  at  ttie  time 
of  the  injury. 

The  circumstances  that  the  defendant  discharged  the 
driver  after  the  accident  for  prudential  or  other  reasons 
does  not  militate  against  the  defendant,  as  his  discharge 
had  no  more  tendency  to  prove  negligence  on  the  day  of 
the  accident  than  his  continued  employment  by  the  defend- 
ant would  have  disproved  negligence.  The  reasons  which 
influenced  the  driver's  dischai-ge  were  not  within  the  issue 
on  trial,  and,  however  satisfactory  to  the  defendant,  were 
immaterial  and  incompetent  as  evidence  either  for  or 
against  the  defendant.  The  testimony  improperly  admitted 
may  have  influenced  the  jury,  and  whether  it  did  or  did  not, 
the  inference  is  that  it  had  an  effect  prejudicial  to  the 
defendant.  Chreene  v.  White,  37  N.  Y.,  405;  Stokes  T. 
The  People,  53  N.  Y.,  164  and  kindred  cases. 

For  the  reasons  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Nehrbas,  J.,  concurs. 


August  Gast  et  aL,  App'lt,  v,  James  G.  Johnston  et  al.y 

Resp't.    . 

{City  CouH  of  New  Tork.OenercU  Term,  Filed  Octob&rfi2,  1886,) 

Contract — When  change  in  personnel  op  firm  does  not  prevent  it 
from  recoa^rino  on  contracts  liade  by  the  firm. 

A  chnnge  in  the  personnel  of  a  firm  does  not  prevent  it  from  recovering 
on  contracts  made  by  the  firm,  it  appearing  that  the  contract  did  not  re- 
quire the  personal  services  of  the  retiring  members. 

On  the  26th  of  May,  1885,  the  defendants  gave  an  order 
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to  the  firm  of  August  Gast  &  Co.  for  10.000  fans  of  a  specfr- 
fied  description,  at  the  agreed  price  of  $137.22.  On  the 
2d  of  June,  1885,  that  firm  dehvered  to  the  defendants  4970 
of  the  fans,  which  were  accepted  and  the  defendants  paid 
$65.85,  which  is  credited  in  the  complaint.  The  present 
action  is  to  recover  $71.37,  the  difference  between  the  sum 
paid  and  the  contract  price,  and  the  questions  of  law  raised  on 
the  trial  are  directed  against  the  right  of  the  present  plaintiffs 
to  recover  this  alleged  balance.  It  appears  that  subse^ 
quently  to  June  2,  1885,  to  wit:  About  July  1,  1885,  the 
personnel  of  the  plaintiffs'  firm  was  changed,  certain  mem- 
bers going  out  and  others  coming  in  and  taking  their  places. 
The  senior  member  of  the  old  firm,  August  Gast,  con- 
tinued in  the  new  firm,  and  the  firm  name  remained  as 
before.  The  old  firm  transferred  their  contracts  and  assets 
to  the  new  firm  and  the  business  went  on  as  before,  with- 
out interruption,  the  same  as  if  no  change  had  occurred. 
The  defendants  allege,  that  at  the  time  of  the  order,  they 
did  not  know  the  individuals  who  composed  the  firm,  an(J 
in  the  nature  of  things  they  must,  therefore,  have  rehed 
upon  the  reputation  of  the  firm  to  do  its  work,  rather  than 
upon  any  special  knowledge,  skill  or  abiUty  of  any  of  the 
individual  membera  who  retired  from  it.  Thereafter  and 
on  the  11th  of  July,  1885,  the  plaintiffs  tendered  the  balance 
of  the  fans  under  the  contract.  The  defendants  refused  to 
accept  the  tender,  hence  the  present  action.     When  the 

Slaintiffs  concluded  their  prodfs,  the  defendants  moved  to 
ismiss  the  complaint,  on  the  grounds  (1)  that  there  was  no 
privity  of  contract  between  the  parties  to  the  record,  (2)  and 
that  the  contract  had  not  been  completed  within  a  reason- 
able time.  The  court  granted  the  motion,  and  from  the 
judgment  entered  on  the  direction,  the  plaintiffs  appeal. 
W.  By  Ellison^  for  app'lt;  A.  Father ,  for  resp't. 

McAdam,  C.  J. — The  contract  was  not  .personal  in  the 
sense  which  required  its  performance  by  all  or  any  particu- 
lar individual  composing  the  firm  of  August  Gast  &  Co.  at 
the  time  the  order  was  given  by  the  defendants.  The  de- 
fendants distinctly  allege,  that  the  individuals  composing 
the  firm  were  imknown  to  them  when  they  gave  the  order. 
This  circiunstance,  construed  in  the  hght  of  the  additional 
allegation  that  the  order  was  simply  a  purchase  of  a  particu- 
lar class  of  goods  (irrespective  of  the  individual  who  was  to 
manufacture  them)  negatives  the  claim  made  upon  thetriaj, 
that  the  defendants  contemplated  when  they  gave  the 
order,  that  they  were  contracting  for  the  skill,  science  or 
other  special  qualification  of  any  particular  member  of  the 
old  firm  of  August  Gast  &  Co.,  so  as  to  make  the  interest 
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of  that  particular  member,  in  the  order,  non-assignable  to 
A^ust  Gast  and  his  new  associates. 

The  refusal,  hj  the  defendants,  to  accept  the  tender 
made  by  the  plamtiflfs,  was  not  put  upon  the  ground  that 
the  order  given  was  personal  to  the  members  of  the  old  firm 
or  that  the  new  firm  was  incapable  of  executing  it.  This 
objection,  which  is  technical  in  its  character,  was  raised  for 
the  first  time  upon  the  trial  and  is  in  our  judgment 
untenable. 

Upon  the  facts  stated,  the  change  in  the  personnel  of  the 
firm  of  August  Gast  &  Co.  does  not  prevent  the  plaintiffs, 
as  its  successors,  from  completing  the  contract  and  tender- 
ing legal  performance  thereof.  Devlin  v.  TJie  Mayor^  etc.^ 
63  N.  Y.,  8.  These  views  do  not  conflict  with  Kline  v. 
Lord  (Daily  Register,  July  28,  1883),  in  which  it  appeared 
that  one  Famham  took  a  contract,  by  which  he  was  to 
manufacture  fans  for  the  defendant,  and  immediately  as- 
signed it  to  Kline,  who  completed  the  work,  and  sued  as 
assignee  to  recover  the  price.  The  court  held  that  the 
defendants  had  the  right  to  claim  the  personal  services  and 
supervision  of  their  employee,  Mr.  Famham,  in  the  manu- 
facture. On  the  new  trial,  ordered  by  that  decision,  the 
J'ury  found  that  the  defendant  had  notice  of  the  assignment 
rom  Famham  to  KUne,  and  assented  to  it,  and  upon  this 
finding  the  judmient,  which  was  again  in  favor  of  the 
plaintiff,  was  affirmed  by  the  general  terms  of  the  city 
court  and  common  pleas.  The  next  question  presented  by 
the  record  is  whether  the  contract  was  completed  within  a 
reasonable  time.  No  definite  time  was  specified,  according 
to  the  plaintiff's  theory,  although  they  admit  that  some- 
thing was  said  afeout  wanting  the  fans  in  about  three 
weeks.  The  fans  were  gotten  up  and  printed  as  advertise- 
ments of  the  defendant's  business,  and  whether  in  view  of 
the  delivery  of  4970  of  the  fans  on  Jime  2,  1885,  the  tender 
of  6030  fans  on  July  11,  1885,  was  made  within  a  reason- 
able time,  is  a  difficult  one  for  us  to  determine,  as  matter 
of  law,  upon  the  evidence  adduced.  On  June  11,  1885,  the 
defendant  wrote  that  four  out  of  five  of  the  4970  fans 
deUvered  on  June  2  were  imperfect,  and  that  unless  the 
plaintiffs  allowed  the  defendants  twenty-five  per  cent  off  for 
the  imperfections,  they  would  decline  to  receive  the  balance 
of  the  goods.  The  discount  suggested  was  not  allowed  by 
the  plaintiffs,  so  that  if  the  fans  delivered  on  June  2  were 
properly  made  in  conformity  to  the  defendant's  order,  their 
written  notice  that  they  would  not  receive  the  balance  dis- 
pensed with  the  necessity  of  any  further  tender  on  the  part 
of  the  plaintiffs,  and  thus  the  question  whether  the  tender 
made  July  11,  1885,  was  timely  or  not,  became  material. 
The  principle  is,  that  a  party  cannot  defend  on  the  ground 
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of  non-performance,  by  the  other  side,  of  conditions  whose 
performance,  he  has  akeady  notified  them,  would  be 
nugatory. 

if  he  declares  that  he  is  no  longer  bound  by  the  contract 
or  will  not  perform  it,  he  cannot  set  up  subsequent  failure 
of  the  other  party  to  tender  performance.  2  Wharton  on 
Contracts,  i  ^95.  The  true  difficulty  in  the  case  is,  the  de- 
fendants ottered  no  evidence  and  relied  upon  supposed 
infirmities  in  the  plaintiff's  case.  The  plaintiff's  made  out 
3,  prima  facie  case,  sufficient  to  call  upon  the  defendants 
for  some  explanation.  As  the  case  stood  when  the  com- 
plaint was  (Esmissed,  there  was  evidence  enough  to  go  to 
the  iury  on  the  question  of  proper  performance  of  the  con- 
tract, and  whether  tender  of  proper  performance  of  the. 
contract,  and  whether  tender  of  performance  of  the  5030 
fans  was  not  waived  by  the  defendants,  and  if  not,  whether 
in  view  of  all  the  facts,  the  tender  proved  was  not  made  in 
time.  Upon  the  record  as  it  stands,  the  trial  judge  erred 
in  dismissing  the  complaint,  and  the  judgment  entered 
upon  his  direction  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event. 

Nehrbas  and  Hyatt,  JJ.,  concur. 


Robert  G.   Cornell,  Applt,  v.  Daniel  Donovan  et  al.^ 

Kesp'ts. 

(City  Cowrt  cf  New  T&rk,  Oenerdl  Term,  Filed  October  2£,  1886,) 
1.  Counter-claim — Code  Civ.  Pro.,  §501,  bubd.  2  aitd  g  507 — Jttdgment 

AXLOWBD-AS   COUNTER-CLAIM  IN  AN  ACTION  ON  UNDERTAKING. 

One  of  the  defendants  brought  an  action  against  this  plaintiff  and  ob- 
tained an  order  for  liis  arrest,  the  other  defendants  becoming  sureties  on 
the  undertaking  required,  the  order  of  arrest  was  vacated;  subsequently 
judgment  was  obtained  against  this  plaintiff,  who  now  brings  action  for  the 
damages  sustained  by  him  by  reason  of  the  arrest.  Prior  to  the  commence- 
ment of  this  action  each  of  the  defendants  became  possessed  of  a  third 
interest  in  the  Judgment  obtained  in  the  former  action,  and  now  sets  that 
judgment  up  as  a  counter-claim.  He'd,  that  at  common  law  a  judgment  is 
a  cause  of  action  on  contract  of  the  highest  nature  known  to  the  law,  that 
this  cause  of  action  is  within  the  provisions  of  Code  Civ.  Pro.,  §  501,  Sub. 
2  and  §  5 ,7, 

8.  Same— Judgment— Code  Crv.  Pro.,  §  1918. 

The  setting  up  of  this  judgment  as  a  counter-claim  is  not  an  action  upon 
the  judgment  within  the  meaning  of  Code  Civ.  Pro.,  g  1918,  and  the  action 
in  whida  it  is  set  up  is  not  between  the  original  parties  to  the  judgment. 
A  judgment  maj  be  set  up  by  way  of  counter-claim,  although  an  action 
could  not  be  mamtained  thereon. 

Appeal  from  an  interlocutory  judgement  overruling  the 

Slaintiff' s  demurrer  to  this  counter-claim  interposed  by  the 
efendants. 

John  S.  Cornell,  for  pl'tif  and  applt;  Horace  Secor,  Jr.yl 
of  counsel;  Joseph  C.  W'olffy  for  derts  and  resp'ts. 
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Hyatt,  J. — The  defendant  Donovan  brought  an  action  in 
this  court  against  the  plaintiff  Cornell,  and  obtained  an 
order  of  arrest  against  hun,  on  applying  tor  which  Donovan 
as  principal  and  the  other  defendants  as  sureties,  executed 
the  usual  undertaking.  The  order  of  arrest  was  vacated. 
Upon  the  trial  of  the  action,  Donovan  recovered  judgment 
against  Cornell. 

He  assigned  an  undivided  third  interest  to  each  of  the 
defendants  Harrington,  who  were  the  sureties  on  said  un- 
dei'taking,  before  the  commencement  of  this  action. 

This  action  was  brought  to  recover  the  damages,  which 

Slaintiff  claims  he  sustained  by  reason  of  the  arrest.  The 
efendants,  by  their  answer,  among  other  things,  set  up 
the  judgment  as  a  counter-claim;  the  plaintiff  imerposed  a 
demurrer,  which  was  overruled. 

The  only  question  is,  can  the  defendants  coimter-claim 
the  said  jud^nent. 

In  an  action  on  contract  the  Code  of  Civil  Procedure, 
§  501,  subd.  2  and  §  507,  permits  the  defendant  to  set  up 
as  a  counter-claim  any  other  cause  of  action,  legal  or 
equitable,  arising  on  contract  and  existing  at  the  com- 
mencement of  the  action.  This  coimter-claim  existed  and 
waa  owned  by  the  defendants  at  the  commencement  of  the 
action.  Sections  501  and  507  of  the  new  Code  are  identical 
with  section  150  of  the  old  Code,  and  under  that  section 
Buch  counter-claims  wero  allowed.  Boston  Mills  v.  EvU^ 
6  Abb.  N.  S.,  319:  Chamboret  v.  Cagney^  10  id.,  31;  Parsons 
Y.  Sutton,  GO  N.  Y.,  02.  9C. 

The  appellant  concedes  that  at  common  law  a  judgment 
constitutes  a  cause  of  action  on  contract  of  the  highest 
nature  known  to  the  law.  Taylor  v.  Rooty  4  Keyes,  335.  He 
contends,  however,  that  Donovan's  judgment  does  not  con- 
stitute a  cause  of  action  on  contract  against  the  plaintiff 
because  by  statute  (Code,  §  1913)  a  judgment  of  itself  no 
longer  constitutes  a  cause  of  action. 

This  position  cannot  possibly  apply  to  the  coimter-claim 
in  the  case  at  bar,  for  the  reason  that  imder  section  1918  of 
the  Code  of  Civ.  Pro.,  it  is  not  an  action  on  the  judgment 
set  up  as  a  counter-claim  herein,  and  it  is  not  between  the 
original  parties  thereto.  Carpenter  v.  Buttery  29  Hun,  251; 
Freeman  v.  Butchery  15  Abb.  JS^.  C,  431. 

A  judgment  may  be  set  up  by  way  of  counter-claim, 
although  an  action  could  not  be  maintained  thereon.  This 
practice  conforms  with  the  poUcy  of  the  law  which  depre- 
cates multipUcity  of  actions  or  cumulative  remedies.  The 
defendants  are  joint  and  several  owners  of  the  judgment 
set  up  as  a  coimter-claim  herein^  and  the  interests  of  all  the 
parties  can  thus  be  determined  m  this  action. 
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There  is  no  fatal  objection  to  the  mere  form  of  the  inter- 
locutory judgment,  and  the  order  upon  which  it  was  based. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs.      

SiGMUNB  BENDrr,  Resp't,  v.  Alfred  Carr,  App'lt. 

(City  Court,  cf  H^ew  York,  General  Term,  Filed  October  ££,  1886.) 

Checks— Endorsement— Defense. 

A,  draws  his  check  payable  to  the  order  of  B,  for  an  incorrect  amount 
He  discovers  the  error,  and  without  delivering  the  check  to  B,  or  inform- 
ing B,  of  its  existence,  A  to  correct  the  error  authorized  his  bookkeeper 
to  deposit  the  checks  to  his  credit,  and  to  pay  the  correct  amount  due  B. 
The  book-keeper  does  this  after  endorsing  the  payee's  name  thereon. 
Ueld,  that  the  depository  who  subsequently  collected  the  proceeds  cannot 
defend  against  his  depositor  on  the  ground  that  perchance  B,  may  some- 
time or  other  claim  the  money  on  the  theory  that  his  endorsement  waa 
forged. 

Appeal  from  judgment  entered  on  verdict  directed  by 
the  trial  judge. 

A.  B  Carringtoriy  for  app'lt;  Horwitz  &  Hershfield,  for 
resp't. 

McAdam,  C.  J. — The  plaintiff  conducts  business  under  the 
name  of  the  Liberty  Printing  Co.,  and  Otto  Alexander  is 
his  cashier  and  book-keeper,  in  the  ordinary  course  of  his 
duties  Alexander  filled  up  three  blank  checks  and  took  them 
to  the  plaintiff  who  signed  them.  They  were  payable  to 
the  order  of  three  different  payees,  one  to  Henry  Luiden- 
myer,  one  to  J.  E  Luidenmyer  and  the  other  to  F.  Wesel 
&  Co.  After  the  checks  were  signed  by  the  plaintiff,  Alex- 
ander discovered  errors  in  the  amount,  and  being  imable  to 
find  the  plaintiff  to  correct  them,  he  endorsed  the  names  of 
the  payees  on  the  checks  and  deposited  them  to  his  own 
credit  with  the  defendant,  who  is  a  banker. 

Alexander  then  went  to  the  payees  and  paid  their  respec- 
tive claims. 

The  checks  were  never  delivered  to  the  payees  so  that  no 
title  to  the  checks  or  their  proceeds  ever  vested  in  them. 

The  plaintiff  ratified  the  acts  of  Alexander^  and  took 
from  him  an  assi^ment  of  his  claim  against  the  defendant, 
so  that  the  plaintiff  as  principal  and  assignee  of  his  agent 
Alexander  seeks  to  recover  the  amount  deposited. 

The  defendant  defends  on  the  ground  that  if  he  pays  the 
amount  claimed,  the  payees  of  the  three  checks  may  call 
upon  him  to  make  good  the  amoimt  represented  by  them. 
Tnere  is  no  legal  ground  for  this  fear,  as  the  payees  can 
make  no  such  claim. 

The  proposition  is  practically  reduced  to  this:  A,  draws 
his  check  payable  to  tne  order  of  B,  for  an  incorrect  amoimt. 
He  discovers  his  error  and  without  dehvering  the  check  to 
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B,  or  informing  B,  of  its  existence,  A,  to  correct  the  error 
authorizes  his  book-keeper  to  deposit  the  checks  to  his 
credit,  and  to  pay  the  correct  amoimt  due  B.  The  book- 
keeper does  this  after  endorsing  the  payee's  name  thereon. 
Now,  can  the  depository  who  subsequently  collects  the  pro- 
ceeds decline  to  pay  them  over  because  perchance  B,  may 
sometime  or  other  claim  the  money  on  the  theory  that  his 
endorsement  was  forced?  The  effective  answer  is  this,  that 
B,  never  had  any  title  to  the  check  and  can  have  no  claim 
to  the  proceeds. 

The  checks  were  drawn  by  the  plaintiff,  and  never  had 
any  legal  inception  until  the  defendant  collected  them,  and 
the  proceeds  when  collected  belonged  to  the  plaintiff. 

The  money  collected  was  the  plaintiff's  and  never  ceased 
to  be  his,  and  he  has  adopted  the  pecuhar  metheds 
employed  by  his  cashier  to  realize  upon  them,  the  method 
so  far  as  the  ownership  of  the  fund  is  concerned  gave  no 
title  whatever  to  the  payees  and  divested  the  plamtiff  of 
none  of  his  rights  or  equities.  The  names  of  the  payees 
were  not  fraudulently  used. 

The  checks  were  not  cashed  on  the  credit  of  their  names, 
they  were  merely  deposited  for  collection,  and  no  claim  was 
made  for  the  proceeds  imtil  after  the  defendant  had  col- 
lected the  same.  The  endorsements  created  no  hability  on 
the  payees  and  was  not  intended  to  create  any.  The  method 
employed  was  a  stupid,  unbusiness-like  one,  not  to  be  com- 
mended, but  hardly  rising  to  the  dignity  of  forgery  because 
of  the  total  absence  of  fraudulent  intent,  renal  Code, 
§  509  But  however  this  may  be  it  will  be  time  enough  to 
consider  this  question  seriously  when  the  payees  call  upon 
Mr.  Alexander  to  answer  for  his  indiscretion. 

It  is  enough  for  the  purposes  of  the  present  contention  to 
decide  that  the  payees  never  acquired  any  interest  in  or  title 
to  the  checks  or  their  proceeds,  and  that  the  defendent  as 
the  agent  and  depository  of  Alexander  has  no  right  imder 
the  cu-cumstances  to  withhold  from  the  plaintiff  moneys  to 
which  he  and  no  one  else  is  lawfully  entitled.  Of  course, 
a  party  cannot  base  title  to  a  check  through  a  forged  en- 
dorsement (Canal  Bank  v.  Bank  of  Albany,  1  Hm,  289^ 
and  kindred  cases);  but  the  plaintiff  does  not  claim  title 
through  such  a  source,  for  the  payees  had  no  title  to  con- 
fer, and  the  use  of  their  names  was  upon  the  evidence  a 
mere  form  thoughtlessly  employed  which  divested  them  of 
nothing,  conferred  upon  them  no  rights  and  imposed  upon 
them  no  habihty. 

The  plaintiff  might  have  stricken  out  their  names  as 

Eayees,  and  inserted  instead  the  term  "bearer,"  or  might 
ave  added  ''or  bearer"  after  their  names,  and  thus  ob- 
viated the  formal  use  of  their  names  as  endorsers,  and  for 
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all  the  purposes  of  this  case,  this  may  be  regard 
ing  been  done. 

The  plaintiff  produced  the  checks  upon  the 
offered  to  cancel  or  destroy  them.  He  could  do  nu  x^^^ 
If  the  defendant  wanted  to  raise  a  conflict  as  to  the  facts, 
he  should  have  called  the  payees  and  proved  by  them  that 
they  made  some  claim  to  the  checks  or  their  proceeds,  dis- 
closing the  nature  of  it;  but  the  payees  were  not  called,  and 
there  is  no  evidence  that  they  have  any  claim  or  ever  pre- 
tended to  have  any.  If  the  payees  had  been  interpleaded 
as  defendants,  they  would  have  been  defeated  on  the  evi- 
dence offered,  which  fails  to  show  the  sUghtest  right  of 
action  or  equity  in  them  to  the  checks  or  their  proceeds. 
The  payees  were  not  interpleaded,  indeed,  it  does  not 
appear  that  they  could  have  been,  for  they  never  made 
any  claim  to  the  fund  or  any  part  of  it.     Code,  §  820. 

in  short,  tho  question  is  narrowed  to  whether  the 
plaintiff  shall  be  permitted  to  recover  from  the  defendant 
money  confessedly  the  property  of  the  former,  or  whether 
the  defendant,  who  has  no  title  to  it  whatever,  shall  be 
allowed  to  retain  it  as  his  own,  because  of  the  stupidity  of 
the  plaintiff's  book-keeper  in  departing  from  ordinary 
business  methods  in  attempting  to  correct  errors  in  the 
checks  deposited.  I  know  of  no  principle  of  law  or  justice 
which  deprives  a  man  of  hid  property  on  any  such  ground. 
There  was  no  defense  to  the  action,  and  the  trisQ  judge 
properly  directed  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  claimed,  and  the  judgment  entered  on  the  verdict 
must  be  aflfimed  with  costs. 

Hyatt,  J.,  concurs. . 

Emma  B.   Smtth,  Eesp't  v.  Alexander  C.   Chenoweth, 

App'lt. 

(City  Court  of  New  York,  OenercU  Term,  Filed  October  2S,  1886.) 

COBTB — ^NOT  SUBJECT  OF  BET  OPP — PROPERTY  OP  ATTORNEY. 

The  plaintiff  brought  an  action  setting  up  three  causes  of  action;  a  de- 
murrer was  sustained  as  to  the  thurd  cause  of  action  and  overruied  as  to 
the  other  two;  upon  the  trial  of  these  causes  of  action  iudgment  was  re- 
covered by  the  plaintiff;  the  judgment  sustaining  the  demurrer  as  to  the 
third  cause  of  action  was  affirmed  with  costs  upon  appeal,  and  the  pla'ntilf 
moved  to  set  off  the  defendant's  judgment  against  the  plaintiff's  judgment. 
nUd,  that  costs  are  the  property  of  the  attorney,  and  are  not  the  subject  of 
set  off;  that  the  right  to  set  off  one  judgment  ag»inst  another  is  not  allowed, 
where  the  judgment  to  be  extinguished  is  for  costs  only. 

Appeal  from  an  order  made  herein,  granting  plaintiff's 
motion  to  set  off  judgments. 

J.  C.  Conner^  Jr.y  for  app'lt;  Baphxiel  J.  Moses,  Jr.,  for 
resp't. 
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Hyatt,  J. — The  i)lamtiff  brought  an  action,  setting  up 
three  causes  of  action;  defendant  demurred  to  the  com- 
plaint; as  to  the  first  and  second  causes  of  action,  the  de- 
murrer was  overruled;  as  to  the  third  cause  of  action,  the 
demurrer  was  sustain^  and  then  the  defendant  answered 
the  other  two  causes  of  action;  upon  issue  joined  the  plain- 
tiff recovered  judgment  for  $307.72.  Judgment  for  the 
third  cause  of  action  was  entered  in  favor  of  the  def endant, 
from  which  the  plaintiff  instituted  an  appeal. 

The  appellate  coinrt  affirmed  the  judgment,  with  costs  to 
the  respondent;  the  same  were  taxed  at  $72.06. 

The  plaintiff  then  moved  to  set  off  defendant's  judgment 
against  the  plaintiff's  judgment,  or,  in  other  words,  to 
credit  the  jud^ent  of  $307.72  with  $72.06. 

The  plaintiff,  in  fact,  seeks  to  avoid  the  costs  of  an 
appeal  mstituted  by  her,  and  decided  adversely  to  her,  and 
now  seeks  to  apply  those  costs  upon  an  execution  issued 
upon  other  and  different  causes  of  action  against  the 
defendant. 

The  demurrer  to  the  plaintiff's  third  cause  of  action  was 
sustained  upon  the  groimd  that  such  cause  of  action  did 
not  accrue  to  her  in  ner  individual  capacity.  The  affirm- 
ance of  this  decision  resulted  in  the  judgment  against  her 
for  costs. 

I  understand  the  law  to  be  well  settled  that  costs  are  the 
roperty  of  the  attorney  and  are  not  the  subject  of  set  off, 
hat  *Hhe  right  to  set  off  one  judgment  against  another  is 
not  allowed,  where  the  jnd^oaent  to  be  extinguished  is  for 
costs  only,  and  where  the  effect  would  be  prejudicial  to  the 
attorney  equitably  or  legally  entitled  to  thcija."  Ltnder- 
mariY.  Foote,  5  Civ.  Pro.  Rep.,  note,  154 n. 

An  attorney  has  a  hen  on  a  judgment  recovered  by  him. 
Code  Civ.  Pro.,  section  66.  This  judgment  sought  to  beset 
off  was  for  costs  only  and  solely;  it  belongs  to  the  attorney. 
It  is  well  settled  law  in  this  state  that  it  wiU  be  protected 
and  secured  to  him  against  any  act  by  or  between  the 
parties  themselves  that  would  tend  to  deprive  him  of  it. 

A  judgment  for  costs  such  as  this  one,  cannot  be  made 
the  subject  of  a  set-off  as  between  the  parties  to  the  action, 
in  respect  of  another  judgnent  recovered  on  a  different 
cause  of  action.  Plamtirrs  judgment  is  such  an  one. 
Place  V.  Hayward,  8  Civ.  Pro.  R.,  352;  Perry  v.  Chester y 
53  N.  T.,  243;  Ennis  v.  Curry  and  ano.  32  Hun.,  584. 

It  is  ingeniously  suggested  that  the  plaintiff  could  pay 
the  amount  of  the  judgment  against  her  for  costs  to  the 
sheriff,  and  he  pay  it  to  the  defendant:  that  it  would  then 
be  money  belonging  to  the  judgment  debtor  (the  defiendant), 
and  that  under  section  1410,  Code  of  Civ.  Pro.,  the  same 
sheriff  would  be  required  to  levy  upon  the  same  money  and 
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pay  it  over  to  the  plaintiff  immediately  that  it  is  paid  by 
nim  to  the  defendant. 

The  answer  to  this  proposition  is.  if  the  money  belonged 
to  the  attorney  as  his  costs,  it  could  not,  by  this  device,  be- 
come the  nroperty  of  the  judgment  debtor.  In  this  case, 
however,  the  sheriff  has  not  had  the  opportunity  to  create 
such  a  situation. 

The  cases  of  the  New  Haven  Copper  Company  v.  Brown 
(46  Maine,  418),  and  Prince  v.  Fuuer{M  Maine,  122),  cited 
by  plaintiff's  coimsel  do  not  avail  him,  they  simply  hold 
that  ^'  on  motion  the  court  will  order  a  set-off,  if  other  rights 
do  not  interfere." 

In  this  case  the  judgment  being  for  costs  only,  the  right 
of  the  attorney  eqmtably  or  legally  entitled  to  them,  imques- 
tionably  inteiteres. 

We  are  of  the  opinion  therefore,  that  the  order  should  be 
reversed,  mth  costs. 

McAdam,  C.  J. — I  concur  on  the  authority  of  Tunstall 
V.  Winion  (3l  Hun.,  219),  affirmed  in  96  N.  Y.,  660,  which 
in  effect  overrules  the  decision  in  Hoyt  v.  Godfrey  (11  Daly, 
278)  I  beheve  the  principle  laid  down  by  Judge  Hyatt  to 
be  the  correct  one,  and  to  be  in  accordance  with  the  con- 
trolling authorities  upon  the  subject. 


William   J.    Eobinson,    App'lt,    v.    Arva   S.    Hopkins, 

Eesp't,  et  al, 

{City  Court  of  New  York,  OenercU  Term,  FOed  October  £S,  1886.) 
Befkrees — Repobt  as  to  facts  conclusive. 

A  referee's  report  as  to  facts  is  so  conclusive  as  to  require  the  clearest 
possible  proof  of  error  to  induce  the  general  term  to  overrule  it.  So 
much  dex)ends  u^n  the  appearance  of  the  witnesses,  that  it  is  never 
safe  to  interfere  with  a  finding  on  a  question  of  fact. 

Appeal  from  order  vacating  judgment  for  irregularity. 
C,  A.  Burgess^  for  app'lt. ;  Eugene  Sweeney y  for  resp't. 

McAdam,  C.  J. — The  judgment  entered  by  default  on  the 
18th  of  August,  1886,  was  founded  on  the  assumption  that 
copies  of  the  summons  were  served  upon  the  defendants  on 
Wednesday,  the  11th  day  of  August,  1886.  If  the  service 
was,  as  matter  of  fact,  made  on  that  day,  the  judgment 
was  regularly  entered,  and  the  motion  made  by  the  defend- 
ants to  vacate  it  for  irregularity,  ought  to  have  been  denied. 
The  defendants  contena  that  the  service  was  made  on 
Thursday,  the  12th  day  of  August,  and  on  aflBdavits  prov- 
ing this  f act^  they  moved  to  vacate  the  judgment  for  irr^a- 
laritv,  in  this,  that  it  could  not  have  been  legally  entered 
imtil  the  expiration  of  six  days  thereafter,  to  wit:  on  the 
19th  day  of  August,  1886. 
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The  defendants'  papers  also  alleged,  that  withm  six  days 
after  service  of  the  process,  to  wit:  on  August  18th,  1886, 
notice  of  appearance  and  dem^tnd  for  a  complaint  was  duly 
sei-ved,  and  returned  on  the  theory  that  the  service  was  too 
late.  No  question  of  law  was  raised  for  the  decision  of  the 
coml)  below,  and  the  determination  of  the  motion  depended 
upon  disputed  facts,  for  each  partjr  was,  from  his  stand- 
point and  OTOofs,  correct  in  the  position  they  respectively 
assumed.  The  court  below  ordered  a  reference  for  the  in- 
formation of  the  court,  and  the  referee  took  evidence  and 
reported  the  facts  in  favor  of  the  defendant;  thereby  estab- 
Usning,  as  matter  of  fact,  the  irregularity  complained  of. 
The  court  below  confirmed  the  report  and  granted  the 
defendants'  motion,  and  from  this  oraer  the  present  appeal 
is  taken.  We  are  asked  to  review  the  findings  ot  the 
referee  and  to  reverse  them  as  being  against  evidence. 

In  several  cases  the  report  of  a  referee  as  to  facts,  has 
been  treated  as  so  conclusive  as  to  require  the  clearest 
possible  proof  of  error  to  induce  the  general  term  to  over- 
rule it. 

Thus,  'in  Hoagland  v.  Wright  (7  Bosw.,  394],  it  was  held 
that  the  report  of  a  referee,  like  the  verdict  or  a  juiy,  in  a 
case  of  confiicting  evidence,  is  conclusive  as  to  questions  of 
fact.  In  Howell  v.  Biddlecom  (62  Barb.  131),  it  was  ob- 
served: "So  much  depends  upon  the  appearance  and  con- 
duct of  a  witness,  that  it  is  never  safe  to  interfere  with  a 
finding  on  a  question  of  fact,  unless  it  is  so  flagrantly  im- 
just  as  to  show  partiaUty,  corruption,  or  incompetency  on 
the  peui;  of  the  referee." 

In  Scattergood  v.  Wood  (14.  Him.,  269),  the  report  of  a 
referee  like  the  verdict  of  a  jury,  must  be  deemed  conclusive 
as  to  the  disi)uted  questions  of  fact,  even  though  the  appel- 
late court  might  arrive  at  a  different  conclusion  from  the 
evidence,  if  there  is  some  evidence  to  support  the  finding. 
Later  cases  upon  the  subject  are  to  the  same  purport.  There 
was  evidence  before  the  referee,  sufficient  to  authorize  a 
finding  either  way  on  the  disputed  question  of  fact  involved, 
and  there  is  nothing  in  the  printed  case  which  demonstrates 
that  the  referee  did  not  decide  correctly.  He  saw  the  wit- 
nesses, their  appearance  and  manner  of  testifying.  He 
weighed  the  evidence  with  the  circumstances  and  inherent 
jyrobabilities,  and  no  doubt  decided  the  dispute  conscien- 
tiously, according  to  the  convictions  forced  upon  his  mind 
by  the  proofs  offered. 

The  report  was  properly  confirmed  and  the  order  made, 
followed  as  of  course.  We  find  no  error.  Order  affirmed, 
with  costs. 

Nehrbas  and  Hyatt,  J.  J.  concur. 
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Letitia  Moody,  Applt,  v.  Eobert  J.  Steelb,  Eesp't. 

{City  Court  of  Ife^j  York,  General  Term,  FOed  October  2i,  1886,) 

COUNTBB-CLAIM — REQUIREMENTS  AS  TO — CODE  PrO.,  §  150 — Ck>DB  ClT.  PbO., 

8501. 

A  counter-claim  to  be  available  must  belong  to  the  defendant  at  the  time 
of  the  commencement  of  the  aCiion. 

Appeal  from  interlocutory  judgment  entered  on  order 
overruling  the  plaintiflf's  demurrer  to  counter-claim  pleaded 
by  the  defendant. 

C.  FinCy  for  applt;  J.  R.  Cooke j  for  resp't. 

McAdam,  C.  J. — The  court  below  properly  held  that 
tmder  the  former  Code  ^§  150)^  a  coimter-claim  to  be  avail- 
able to  a  defendant  must  have  belonged  to  him  at  the  com- 
mencement of  the  action,  but  erred  m  holding  that  imder 
the  present  Code  of  Civil  Procedin^  (§  501)  no  such  require- 
ment exists.  Subdivision  2  of  that  section,  following  the 
language  of  section  150  of  the  old  Code,  provides  that  the 
counter-claim  pleaded  must  be  one  ^^  existing  at  the  com- 
mencement of  the  action,"  which  means  that  it  must  be  a 
counter-cl^m  held  and  owned  by  the  defendant  at  that 
time.  To  permit  a  claim  existing  before,  but  acquired 
after  the  action  had  been  commenced,  to  be  interposed  as  a 
counter-claim,  would  be  a  departure  from  the  rule  by  which 
actions  are  to  be  determined  according  to  the  rights  of  the 
parties  as  they  existed  at  the  time  when  they  are  com- 
menced. It  would  also  encoiu^e  barratry,  a  practice 
which  receives  no  encouragement  from  the  courts.  The 
law  never  intended  to  permit  a  defendant,  after  an  action 
has  heen  commenced  against  him,  to  buy  up  for  purposes 
of  litigation  and  defense,  doubtful  or  other  claims  against 
the  plaintiff,  and  then  interpose  them  to  defeat,  in  whole  or 
in  part,  a  demand  against  which  the  defendant  had  no 
defense  at  the  the  time  the  suit  was  brought.  The  statute 
in  r^ard  to  coimter-claims  was  intended  as  a  shield  to  pro- 
tect defendants  from  being  required  to  pay  more  than  the 
amount  actually  owing  by  them  over  ana  above  aU  counter- 
claims existing  at  the  time  suit  was  brought,  without  com- 
pelling them  to  institute  cross  actions  for  the  recovery  of 
their  cross  demands.  It  was  also  intended  to  prevent  mid- 
tiphcity  of  suits,  and  to  prevent,  not  encourage,  litigation. 
The  cases  susustain  these  propositions.  Rice  v.  G"  Connor ^ 
10  Abb.  Pr.,  362;  Weissner  v.  Ocumpaughy  11  N.  T.,  113; 
Chambers  v.  Lewis,  11  Abb.  Pr.,  210;  Van  Valen  v.  Lap- 
ham,  13  How.  Pr.,  240;  Chamhorst  v.  Cagney,  32  N.  Y. 
Sup.  Ct.  Eep.,  382.     The  objection  in  the  present  instance 
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appeared  on  the  face  of  the  answer,  and  was  properly- 
presented  by  demurrer. 

It  follows,  therefore,  that  the  interlocutory  judgment  for 
the  defendent  and  the  order  directing  its  entry  must  be 
reversed,  and  judgment  ordered  for  tne  plaintiff  on  the 
demurrer,  with  costs. 

Hyatt,  J.,  concurs. ^__ 

L.  Edgar  Aaron,  App'lt,  v.  John  Poster,  Kesp't. 

(Citi/  Court  of  New  York,  Oenerdl  Totn,  Filed  October  2i,  1886,) 
1.  Recoveuy  under  50  dollars— Question  op  title  to  land. 

Where  a  plaintiff  unnecessarily  sets  out  in  his  complaint  title  to  real 
property,  no  proof  of  title  is  needed,  and  if  the  recovery  is  for  less  than 
fifty  dollars  the  defendant  and  not  the  plaintiff  is  entitled  to  costs. 

Appeal  from  order  of  special  term  affirming  clerk's  tax- 
ation of  costs. 
Leo.  C.  DessaVj  for  app'lt;  Wm.  Forster,  for  resp't. 

McAdam,  C.  J. — The  plaintiff,  as  assignee  of  the  land- 
lord, sued  the  defendant  for  breach  of  the  covenants  of  an 
indenture  of  lease,  wherein  the  defendant  agreed  '*  to  keep 
and  maintain  the  plate  glass  in  the  windows  m  proper  order 
and  repair."  The  breach  charged  is  that  the  defendant 
caused  or  permitted  *' three  panes  of  the  plate  glass  to 
become  broken  and  out  of  order,"  to  the  plaintiff's  damage 
sixty  dollars.  The  jury  awarded  the  plaintiff  a  verdict  for 
thirty -nine  dollars,  on  which  the  plaintiff  undertook  to  tax 
a  bill  of  costs.  The  clerk  declined  to  tax  the  bill,  because 
the  verdict  was  less  than  fifty  dollars,  and  from  an  order  of 
the  special  tei-ra,  sustaining  the  ruling  of  the  clerk,  the 
present  appeal  is  taken. 

The  plaintiff  alleged  in  his  complaint,  in  addition  to  the 
case,  title  to  the  premises,  but  tnis  was  unnecessary  and 
because  the  defendant  took  issue  on  this  immaterial  allega- 
tion, the  plaintiff  claims  that  the  title  to  land  came  in  ques- 
tion, and  that  he  was  therefore  entitled  to  costs,  without 
regard  to  the  amount  of  the  recovery.  This  claim  is  with- 
out force.  The  trial  judge  did  not  certify  that  the  title  to 
land  came  in  (juestion  on  the  trial,  nor  did  the  question 
legitimately  arise  upon  the  pleadings  within  the  meaning 
of  the  Code  (sec.  3228,  subd.  1).  The  plaintiff  having  sued 
for  breach  of  covenant  was  entitled  to  recover,  if  at  all, 
independently  of  the  question  of  ownership  or  title  to  tiie 
land.  The  question  of  title  cannot  be  said  to  come  m  Ques- 
tion, imless  the  plaintiff  in  order  to  recover,  is  bound  Tboth 
to  allege  and  (if  denied)  prove  title  on  the  trial.  Mutter  v. 
Bayard,  15  Abb.  Pr.,  449;  Rathbonev.  McConnell,  20  Barb., 
311;  aff'd  21  N.  T.,  466;  Learn  v.  Ca/rrier,  15  Hun,  184; 
aff'd  76  N.  T.,  625. 
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It  follows  therefore  that  the  order  appealed  from  was 
properly  made  and  must  be  affirmed  witn  cost^ 
Nehrbas,  J.  concurs. 

Ferdinand   Rantenberg,  Resp't,  v.  Charles   Barsotti, 

App'lt. 

{City  Court  ofli.to  York,  General  Term,  Filed  October  $2, 1886.) 

Laitdloud  and  tenant— Action  by  one  tenant  against  anothbb  for 
damages  prom  overflow — ^explanation  as  to  overflow  must  be 
made  by  dependant. 

Where  an  ovei-flow  occurs  upon  an  uppper  floor  which  mjures  the 
tenant  occupying  the  floors  underneatli,  and  tbe  plaintiflf  has  made  out  a 
prima  facie  case,  it  is  for  the  defendant  to  explain  how  the  overflow 
occurred.  The  defendant  is  supposed  to  know  more  about  the  manage- 
ment of  hfs  own  premises  than  the  plaintiff,  and  is,  therefore,  presumed 
to  be  liable  to  afford  a  better  explanation  of  the  causes  which  led  to  the 
overflow  than  tlie  tenant  in  the  floors  below. 

Appeal  from  judgment  entered  on  verdict  of  a  jury  in 
favor  of  the  plaintiff. 

F.  H,  Wuson,  for  deft  and  app'lt;  Chas.  A.  Binder, 
for  plt'ff  and  resp't. 

McAdam,  C.  J. — The  plaintiff  occupied  the  store  and 
basement  floors  of  the  biulding  known  as  No  358  Bowery, 
in  this  city.  The  defendant  occupied  all  the  floors  of  the 
building  over  the  plaintiff's  store.  On  the  evening  of  Sep- 
tember 22,  1885,  an  overflow  occurred  in  the  water-closet 
on  the  second  floor  of  the  building  controlled  by  the  de- 
fendant, and  damaged  the  plaintiff's  property  in  the  floors 
below.  How  the  overflow  occurred  it  is  difficult  to  tell, 
except  that  from  some  agency  or  other  the  pipes  were 
found  to  be  clogged  up  with  accumulated  substances  and 
would  not  carry  away  the  water  from  the  closet,  wliich,  in 
consequence,  overflowed  and  *did  the  damage  complained  of. 
Who  did  the  clogging  was  not  proved,  and  is  a  matter 
about  which  intelligent  minds  might  differ.  It  was,  there- 
fore, a  question  of  fact  for  the  jury  to  determine,  and  their 
finding  upon  it  against  the  defendant  must  be  accepted  as 
conclusive.  The  clogging  must  have  been  done  on  the 
defendant's  floor,  which,  being  under  his  management  and 
control,  the  circumstances  showing  how  it  occurred,  and  by 
whom,  was  upon  him  to  explain.  The  explanation  could 
not  come  from  the  plaintiff,  for  he  is  not  supposed  to  know 
anything  about  the  management  of  the  defendant's  prem- 
ises. There  was  no  fault  found  with  the  j)laintiflPs  proofs, 
and  no  motion  made  to  dismiss  the  complaint  at  any  stage 
of  the  trial.  The  case  was  submitted  to  the  jury  by  the 
trial  judge  vmder  instructions  as  favorable  to  the  def endaiit 
as  he  could  expect  or  require. 
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The  trial  judge  chai;ged  the  jury  in  these  words:  '^  If  you 
find  that  the  main  pipe  in  the  sub-cellar  was  stopped  up 
beyond  the  traps,  with  sawdust,  sticks,  wood,  or  any  other 
material,  unless  you  can  say  absolutely  that  they  came 
from  the  premises  of  the  defendant  through  carelessness  or 
neghgence  of  his  servants  or  lodgei-s,  and  that  the  obstruc- 
tions were  allowed  to  remain  tnere  with  the  defendant's 
knowledge,  or  that  of  his  servants,  the  plaintiff  cannot 
recover.''     There  was  no  exception  to  these  instructions. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$100.    It  is  moderate  in  amoimt,  according  to  the  proofs. 

The  case  was  fairly  tried  on  conflicting  proofs,  which 
sufficiently  sustain  the  verdict. 

It  follows,  therefore,  that  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

Nehrbas  and  Hyatt,  JJ.,  concur. 


Joseph  L.  Spofford,  Resp't,  v.  Davtd  N.  Rowan,  Applt. 

(City  Court  of  New  York,  Omeral  Term^  Filed  Oct.  t6,  1886.) 

1.  Sbt-off— Of  joint  debt  against  a  sbparatb  debt  not  allowed. 

Courts  of  equity,  following  the  law,  will  not  allow  a  set-off  of  a  joint 
debt  against  a  separate  debt,  or  conversely,  of  a  separate  debt  against  a 
joint  debt. 

2.  Same— Exceptional  rule— When  applies. 

The  exceptional  rule  which  permits  a  defendant  on  equitable  principles 
to  off- set  a  joint  demand,  existing  against  a  firm,  to  a  suit  brought  by  an 
individual  member  thereof  on  a  separate  demand  held  and  sued  by  him, 
applies  only  where  all  the  members  of  the  firm  are  insolvent,  so  that  he  is 
remediless  at  law,  unless  allowed  to  plead  the  set-off  in  defence  of  sudi 
action  The  rule  is  founded  on  necessity  and  is  not  one  of  convenience 
only. 

Appeal  from  judgment  entered  upon  a  verdict  of  the 
jury  in  favor  of  the  plaintiff,  and  from  an  order  denying  a 
a  motion  for  a  new  trial. 

George  W.  Wingatey  for  app'lt;  E.  P.  Johnson^  for 
resp't. 

McAdam,  C.  J. — This  action  was  brought  by  the  plaintiff 
to  recover  $1,000  alleged  to  have  been  loaned  to  the  defend- 
ant, and  for  which  the  latter  gave  a  post-dated  check  to  the 
plaintiff's  order.  The  defen^nt  claimed  that  the  allied 
loan  was  in  fact  a  payment  on  accoimt  of  certain  transac- 
tions, which  the  plaintiff's  firm  and  his  father's  estate  had 
with  the  defendant  in  regard  to  certain  Texas  lands. 

He  also  claimed  that  the  check  was  without  considera- 
tion, was  a  mere  memorandum  made  to  fadhtate  the 
plaintiff  in  getting  contribution  from  others  interested  in 
the  Texas  scheme. 

The  question  whether  the  theory  presented  by  the  plain- 
tiff or  that  offered  by  the  defendant  in  respect  to  the  |l,000 
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was  correct,  was  intelligently  submitted  to  the  jury  under 
proper  instructions,  and  unless  some  error  was  committed 
m  reference  to  the  defendant's  coimter-claims,  the  judg- 
ment entered  on  the  verdict  of  the  jiuy  must  be  affirmed. 

The  alleged  coimter-claims  in  favor  of  the  defendant,  if 
they  exist  and  are  recoverable,  are  against  the  plaintiff  and 
two  others  as  copartners.  They  are  not  therefore  the 
proper  subject  of  coimter-claim.  Code,  §  501;  Mynderse  v. 
Snook,  1  Lan.,  488.  The  rule  is  that  a  joint  debt  cannot  be 
set  off  against  a  separate  debt,  nor  a  separate  debt  against 
a  joint  debt.  This  principle  of  the  law  of  coimter-claims  is 
conceded,  but  the  present  case  is  said  to  present  an  excep- 
tion to  it,  because  the  plaintiff's  copartners  are  insolvent. 
There  is  no  pretense  that  the  plaintiff  is  insolvent,  for  the 
answer  affirmatively  alleges  tliat  the  plaintiff  is  the  onlj 
member  of  the  firm  that  is  solvent,  hence  his  solvencv  is 
not  questioned  by  the  pleading,  which  presents  the  counter- 
claims under  consideration.  Equity  does  not  always  allow 
the  right  of  set-off  and  courts  of  equity,  following  the  law, 
will  not  allow  a  set-off  of  a  joint  debt  against  a  separate 
debt,  or  conversely,  of  a  separate  debt  against  a  joint  debt: 
or,  to  state  the  proposition  more  generally,  they  will  not 
allow  a  set-off  of  debts  accruing  in  different  rights.  Story's 
Eq.,  §  1437;  Waterman  on  Set-off,  428.  But  special  circum- 
stances may  occur,  creating  an  Equity,  which  will  justify 
even  such  an  interposition.  Thus,  in  Smith  v.  Felton  et  at 
(43  N.  Y.,  419)  it  was  held  that  the  amount  of  a  partnership 
aeposit  with  an  insolvent  banker,  wa!s  a  proper  subject  of 
set-off  in  an  action  brought  by  the  assignee  in  trust  for 
creditors  of  such  banker,  on  a  note  held  by  the  banker, 
made  by  one  of  the  partners  and  endorsed  by  the  other  for 
partnership  purposes.  The  banker  had  failed  and  but  for 
the  set-off,  whicn  the  court  allowed  on  equitable  principles, 
the  defendants  would  have  been  obUged  to  pay  the  banter's 
assignee  the  amount  of  the  note,  without  any  chance  of 
collecting  their  counter-claim  from  the  insolvent  banker. 
That  was  an  extreme  case,  and  the  court  extended  its 
equitable  powers  to  prevent  injustice. 

Coffin  V.  McLean  (80  N.  Y.,  560)  was  an  action  by  a  gen- 
eral assignee  for  the  benefit  of  creditors,  and  set-off  was 
allowed  against  the  insolvent  assignor  on  the  same  prin- 
ciple. 

Bdthgate  v.  Hashin  (59  N.  Y.,  533)  merely  holds  that  a 
mortgagor  may  set  up  a  counter-claim  in  an  equitable  action 
to  foreclose  a  mortgage  on  real  estate,  and  can  scarcely  be 
said  to  reach  the  question  now  under  review. 

The  right  of  equitable  set-off  to  the  extent  allowed  in 
Smith  V.  Felton  and  Coffin  v.  McLean,  supra,  was  not 
N.Y.  Rep.,Vol.  ni.        35 
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established  as  one  of  convenience,  but  of  necessity,  founded 
on  the  exigencies  of  the  cases  which  created  equities  which 
called  for  and  justified  the  interpretation  appUed.  There  is 
no  such  necessity  in  this  case,  as  the  plamti£f  is  solvent, 
and  the  counter-claim  if  enforceable,  may  be  prosecuted 
and  collected  according  to  legal  methods  in  an  ordinary 
action  against  the  firm,  in  which  the  joint  rights,  habilities 
and  equities  of  the  firm  on  the  one  hand,  and  the  defendant 
on  the  other,  can  be  more  appropriately  adjusted  and  de- 
termined. Either  this  is  so,  or  it  follows  that  in  any  case 
where  two  members  of  a  finn  fail,  and  the  third  (who  is 
solvent)  prosecutes  an  individual  claim,  the  obligations  of 
the  firm  constitute  a  good  counter-claim,  if  pleaded  by  the 
defendant. 

We  do  not  think  the  courts  intended  to  carry  the  rule  so 
far  as  this.  We  are  aware  that  a  creditor  of  a  partnership 
may  proceed  in  equity  against  the  representatives  of  a  par  - 
ner,  deceased  since  the  debt  accru^,  and  against  the  sur- 
viving partners  jointly^  if  the  complaint  avers  the  latter  to 
be  insolvent.  Haines  v.  Hollister,  64  N.  Y.,  1.  In  a  sense, 
all  the  contracting  parties  are  by  this  procedure  brought 
into  a  court  of  equity  where  their  respective  rights,  liabili- 
ties and  equities  may  be  determined  and  fixed  by  an  ap- 
propriate decree,  without  recourse  to  other  litigation.  This 
18  practical,  as  an  ordinary  action  at  law  against  the  insol- 
vent survivors  would  be  unproductive  in  its  results.  In  the 
present  case,  the  defendant  has  a  complete  remedy  against 
the  firm  at  law,  one  membet*  of  which,  at  least,  is  respon- 
sible, and  the  judgment  which  may  be  recovered  is  there- 
fore collectable  by  legal  methods  without  seeking  equitable 
aid  from  the  court.  These  views  do  not  conflict  with  Da- 
vidson V.  Alfero  (80  N.  Y.,  660),  or  Littlefield  v.  Albany 
Co.  Bank  (97  id.,  581),  for  the  rule  is  declared  in  the  last 
case  to  be,  that  equity  requires  set-off  where,  by  reason  of 
the  insolvency  of  either  debtor,  satisfaction  cannot  be  ob- 
tained, and  this  upon  the  principle  that  it  would  be  neither 
just  nor  equitable  to  require  the  responsible  party  to  dis- 
charge his  obUgation,  and  be  turned  over  to  an  insolvent 
for  a  remedy  on  a  demand  equally  meritorious.  97  N.  Y., 
at  p.  586.  it  is  because  the  law  does  not  give  the  defendant 
in  such  a  case,  an  adequate  remedy,  that  equity  steps  in 
and  gives  it  to  him.  The  equitable  right  attaches  only  in 
cases  where  the  legal  remedy  fails,  and  the  defendabt  ia 

gVen  the  equitable  reUef  because  suostantial  justice  cannot 
>  done  witnout  it.  The  reason  for  the  rule  does  not  apply 
to  a  case  where,  as  in  this  instance,  one  of  the  firm  is  con- 
ceded to  be  solvent,  so  that  the  remedy  against  it  is  sub- 
stantial and  not  mythical.  The  defendant,  therefore, 
needs  no  equitable  reUef ,  as  the  ordinary  remedies  of  the 
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law  are  sufficient  for  all  the  requirements  of  justice.  Under 
section  507  of  the  Code,  a  defendant  may  set  forth  as  many 
defenses  or  counter-claims  as  he  may  have,  whether  l^al 
or  equitable,  but  unless  they  exist  in  favor  of  the  defendant 
and  against  all  the  plaintiif s,  or  a^gainst  the  plaintiff  indi- 
viduafly •  if  there  be  out  one  plaintiif,  the  equitable  counter- 
claim, if  it  be  not  in  some  way  connected  with  the  subject 
of  the  action,  must  be  one  warranted  by  the  extreme  exi- 
gencies of  the  case,  so  as  to  fall  within  the  exceptional  rule 
bid  down  in  Smith  v.  Felton,  and  kindred  cases  before 
dted.  The  counter-claims  pleaded  here  are,  by  the  finding 
of  the  iury,  in  no  way  connected  with  the  subject  of  the 
action,  out  exist,  if  at  all,  independently  of  it,  and  the  exi- 
gencies of  the  case  do  not  require  the  application  of  the 
exceptional  rule  stated,  as  complete  justice  can  be  had  with- 
out it.  A  coimter-claim  is  in  the  nature  of  a  cross-action, 
and  we  apprehend  that  such  an  action  would  not  he  on  the 
allegations  of  the  defendant's  answer.  In  a  cross-action,  all 
the  members  of  the  plaintiff's  firm  would  be  necessary  party 
defendants  (Barbour  on  Parties,  147;  Dicey 's  Parties  to 
Actions,  266),  and  the  alleged  insolvency  of  two  of  the  firm, 
would  not  justify  an  action  against  the  solvent  member 
alone.  Non-joinder  would  be  a  good  plea  in  abatement  to 
such  an  action. 

It  may  be  agreed  that,  in  legal  effect,  the  plaintiff,  by 
reason  of  the  msolvency  of  his  co-partners,  becomes,  for 
the  purposes  of  the  equitable  counter-claim,  practically  the 
sole  debtor  to  the  defendant.  But  the  answer  to  this  is, 
that  the  equitable  rule  in  regard  to  counter-claim  is,  aa 
before  remarked,  not  one  of  convenience  or  utihty  merely, 
but  one  which  equity  raises  where  necessity  requires  it  on 
account  of  the  inadequacy  of  the  rules  of  law  to  4o  effective 
justice  between  the  parties  in  any  other  form.  If  these 
conclusions  are  correct  we  need  not  examine  the  counter- 
claims nor  pass  on  their  sufficiency  in  other  respects;  we 
need  not  consider  the  sufficiency  of  the  proofs  offered  in 
their  support,  and  we  are  also  relieved  from  examining  the 
ruUngs  upon  the  evidence  or  the  exceptions  to  the  judge's 
charge  in  reference  to  the  coimter-claims  pleaded,  for  aU  of 
these  considerations  become  unnecessary  to  the  proper  dis- 
position  of  the  appeal. 

In  conclusion,  we  hold  that  the  defendant  has  not 
pleaded  the  equitable  counter-claims  contemplated  or 
authorized  by  section  507  of  the  Code,  and  the  facts  set  up 
do  not  create  in  his  favor  the  new  equity  required  to  justify 
extending  the  equitable  set-off  allowed  by  tne  courts  under 
peculiar  circumstances  in  the  cases  to  which  we  have 
referred.  "  The  general  rule,"  says  Judge  Story,  in  Oreene 
V.  Darling  (5  Mason's  B.,  201),  ''in  equity,  is  like  that  at 
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law,  that  there  can  be  no  set-oflf  of  joint'  debts  against 
separate  debts  unless  some  new  equity  jusWy  iV^ 

The  new  equity  referred  to  by  Judge  Story  is  wanting 
in  this  case,  and  we  cannot  create  it.  The  objection  to  the 
counter-claims  was  not  waived  by  replying  to  them. 
Smith  V.  Hallj  67  N.  Y.,  48.  The  defendant  may  pursue 
his  legal  remedy  a^inst  the  plaintiflf's  firm  as  the  proceed- 
ings herein  being  inter  alias  cannot  prejudice  his  right  in 
that  regard.  For  these  reasons  the  judfgment  and  order 
appealed  from  must  be  affirmed,  with  costs. 

Nehrbas  and  Hyatt,  JJ.,  concurs. 


WASfflNGTON  E.  Langley  Resp't.  V.  Hamilton  E.  SMirH 

App'ft, 

(City  Court,  of  Neva  York,  G&Mral  Term,  Filed  October  22,  1886,) 

Bytoencr— When  city  directory  wot  admibsiblb. 

It  is  error  to  admit  a  city  directory  as  proof  of  a  defendants  place  of 
business  or  residence,  unless  the  publication  is  verified  by  oral  evidence 
showing  the  sources  from  which  the  publisher  obtained  their  information 
so  as  to  show  its  value  and  reliability 

Appeal  from  judgment,  entered  on  verdict  in  favor  of 
plaintiff. 
Hamilton  Odell,  for  app'lt. ;  James  White,  for  resp't. 

McAdam,  C.  J. — ^The  case  discloses  two  errors  by  the  trial 
judge,  one  in  charging  the  jurv  that  a  renewed  promise  or 
acknowledgment  would  take  the  case  out  of  the  statute  of 
limitation,  there  being  no  written  promise  or  acknowledg- 
ment (Code,  §  395),  and  the  other  in  admitting  the  city 
directory  as  proof  of  the  defendant's  place  of  business  in 
1871  and  1872.  There  is  no  rule  making  a  directory  evi- 
dence per  se.  The  acciuracy  and  reliability  of  such  publica- 
tions depend  entirely  upon  the  soiu-ce  from  which  the  infor- 
mation it  contains  was  obtained.  The  statement  in  the 
directory  was  imverified,  and  no  attempt  was  made  to  show 
by  whose  or  by  what  authority  the  name  and  address  of  the 
defendant  appeared,  or  how,  when,  where,  from  what,  from 
whom  or  by  whom  the  information  was  obtained  so  as  to 
connect  the  defendant  with  the  pubhcation  or  even  charge 
him  with  knowledge  of  it.  Evidence  of  this  sort  must  be 
considered  as  mere  hearsay,  and  as  such  is  of  an  imreliable 
character. 

Matters  alleged  in  historical,  professional,  statistical  or 
scientific  books,  not  of  a  general  and  public  nature,  and 
concerning  only^  individuals  or  local  communities,  when 
relevant  to  an  issue,  must  be  proved  as  other  facts;  that  is 
to  say,  they  must  be  verified  by  oral  evidence  showing  their 
reliability.    Harris  v.  Panama  Co.,  3  Bosw.,  7;  McKinnon 


Digitized  by 


Google 


CityGt.N.Y.]         Vaus  v.  Middlebrook.  2Y7 

V.  Bliss,  21  N.  Y.,  215;  Whelan  v.  Lynch,  60  id.,  496;  Cold- 
wdlY,  National  Bank,  64  Barb.,  333,  Greenl.  Ev.,  sec.  440, 
note;  Downs  v.  N,  Y,  Central  BB.  Co.,  47  id.,  83;  Morris 
V.  Harmer^s  Estate,  7  Peters,  554. 

For  these  errors  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

NEmiBAS,  J.,  concurred. 

James  R.  Vaus,  App'lt,  v.  Eluah  B.  MroDLEBROOK,  Resp't. 

(City  Court  of  New  York,  General  Term,  Filed  October  22,  1886) 

Libel  and  slanbeb — What  words  actionable  per  se. 

The  combiDation  of  words  **  Vaus  is  a  rascal  and  is  not  to  be  trusted;  I 
have  papers  in  my  pocket  on  which  he  could  be  sent  to  State  prison;  he 
gave  me  a  chattel  mortgage  on  some  of  his  property,  and  disposed  of  the 
property  before  paying  the  mortgage,"  is  actionable  per  se. 

The  action  was  brought  to  recover  $2,000  damages  for 
slander  uttered  by  the  defendant  of  and  concerning  the 
plaintiff.  The  words  charged  were  *' Vaus  is  a  rascal  and 
IS  not  to  be  beUeved;  I  have  papers  in  my  pocket  on  which 
he  could  be  sent  to  state  prison;  he  gave  me  a  chattel  mort- 
gage on  some  of  his  propertv,  and  disposed  of  the  property 
before  paying  the  mortgage/'  The  defendant  interposed  an 
answer  upon  the  merits,  and  on  the  trial  moved  to  dismiss 
the  complaint  on  the  ground  that  it  failed  to  set  forth  facts 
constituting  a  cause  of  action,  in  the  absence  of  an  allega- 
tion of  special  damages.  The  motion  was  granted,  and 
from  the  judgment  entered  on  the  dismissal  the  plaintiff 
appeals. 

E.  Fixmany  for  appl't;  B.  S.  Newcomhe,  for  resp't. 

McAdam,  C.  J. — The  combination  of  words  uttered  bj 
the  defendant  concerning  the  plaintiff,  according  to  theur 
natural  import,  charge  the  plaintiff  with  a  criminal  offense, 
to  wit:  witn  selling  and  disposing  of  mortgaged  chattels. 
Laws  1871,  chap.  77,  Penal  Code,  §  571.  The  words  are 
therefore  actionable  per  se,  and  an  allegation  of  special 
damages  was  unnecessary.  That  the  sale  was  made  *'  with 
intent  to  defraud  the  mortgagee  "  is  a  necessary  averment  in 
an  indictment;  but  slander  to  be  actionable  per  se  need  not  be 
charged  in  the  lan^age  of  the  statute,  nor  with  the  par- 
ticularity required  m  an  indictment.  Odger's  on  Slander, 
60.  The  charge  of  selling  mortgaged  property  was  accom- 
panied by  the  declaration  that  the  defendant  nad  papers  in 
his  pocket  on  which  the  plaintiff  could  be  sent  to  prison. 
The  papers  referred  to  were  evidently  the  mortgage,  and 
the  words  used  must  be  construed  together,  as  they  were 
intended  as  but  one  charge,  which,  by  a  fair  interpre- 
tation, amoimts  to  a  criminal  offense  under  the  statute. 
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The  words  can  hardly  bear  an  innocent  construction,  for 
people  are  sent  to  state  prison  for  crime.  But  assuniingy 
as  we  do,  that  the  words  are  capable  of  two  constructions, 
one  imputing  crime  and  the  other  not,  it  is  for  the  jury  to 
determine  in  what  sense  the  words  were  uttered  and  imder- 
stood.  Hayes  v.  BaU,  72  N.  Y.,  418;  McGibben  v.  Young, 
20  Weekly  Dig.,  12;  Quinn  v.  O'Gara,  2  E.  D,  Smith,  388. 
Thus,  whether  or  not  defendant  used  the  word  *' thief,"  as 
imputing  a  felony:  hddy  properly  submitted  to  the  jury  to 
determine  the  sense  in  which  the  word  was  uttered,  jkid- 
dleton  V.  WalteVy  1  Weekly  Dig.,  407;  aff'd  67  N.  Y.,  584. 
This  is  upon  the  familiar  rule  that  where  statements  are 
made  which  bear  two  constructions,  and  in  respect  to  which 
intelligent  persons  may  honestly  differ,  the  case  must  go 
to  the  jury  to  determine  which  construction  was  intended 
and  understood  by  the  paiiies,  to  the  end  that  the  proper 
interpretation  may  prevail  in  determining  the  question 
whetner  a  cause  of  action  exists  or  not.  The  trial  judge 
should  have  permitted  the  plaintiff  to  enter  upon  his  proow, 
and  should,  if  necessaiy,  have  sent  the  case  to  the  jury  to 
determine  whether  the  defendant  intended  to  impute  crime 
to  the  plaintiff,  or  whether  the  words  were  used  and  under- 
stood by  those  present  merely  as  general  terms  of  abuse 
ind  without  imputing  anything  criminal.  Odgers  on  Slan- 
der, 60;  Hayes  v.  Bally  supra,  and  other  cases  cited.  He 
erred  in  dismissing  the  complaint,  and  in  refusing  to  hear 
the  plaintiff's  evidence.  For  this  error  the  judgment  must 
be  reversed  ^  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 
Nehbras  and  Hyatt,  JJ.,  concurred. 


Barnard  Dreyfuss,  App'lt  v.  Meyer  Foster,   Edward 
HiLSON  and  Max  Hjlson,  Resp'ts. 

(City  Co%trt  of  New  York,  General  Term,  Filed  Notember  11,  1886.) 

Counter-claim — Contract — Denial,  op  performance. 

A  counter-claim  for  damages,  in  an  action  for  goods  delivered  under  an 
agreement  for  their  manufacture,  because  they  were  not  in  accordance  with 
the  contract,  cannot  be  upheld  in  the  absence  of  any  allegation  of  fraud  or 
latent  de''ect,  and  when  there  was  no  express  warranty  of  the  quality  of  the 
Uiing  sold. 

Appeal  from  an  order  overruling  plaintiffs  demurrer  to 
defendant's  counter-claim,  and  from  the  interlocutory  judg- 
ment, entered  upon  such  order. 

Frankenheimer  v.  Bosanblait  for  app'lt;  Joseph  E.  New- 
burger  for  resp'ts. 

Hyatt,  J. — The  plaintiff  sued  to  recover  damagea^for  an 
alleged  breach  of  a  written  contract,  by  which  he  agreed 
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to  make  and  deliver  to  the  defendants  certain  busts  of 
Eobert  E.  Lee. 

He  delivered  a  part  of  the  agreed  niunber  and  offered  to 
deliver  the  remainder;  the  defendants  refused  to  take  them 
and  for  such  refusal  this  action  was  brought  for  damages. 

The  defence  was  a  denial  of  performance  on  the  plaintiff's 
part.  The  answer  also  purported  to  set  up  a  counter-claim 
for  damages,  to  which  the  plaintiff  demurred  as  being  in- 
sufficient m  law  upon  its  face. 

The  counter-claim  as  pleaded  was  in  effect,   that  the 

{>laintiff  having  agreed  to  make  for  the  defendants  one 
housand  busts  of  General  Lee,  of  which  the  model  was  to 
be  approved  hj  the  defendants,  first  submitted,  a  model 
bust  ^vhich  was  approved  by  the  defendants,  and  then 
delivered  under  the  contract  four  hundred  and  thirty-six 
busts,  which  the  defendants  accepted  and  paid  for.  That 
the  defemiants  beinff  cigar  manufactin^rs,  doing  a  large 
business  in  the  south,  in  accordance  with  a  cusiom,  dis- 
tributed some  of  these  busts  among  their  customers  as  an 
advertisement,  who  returned  the  same  as  being  a  poor 
likeness  of  General  Lee,  and  thereupon  the  defendants 
notified  the  plaintiff  thereof,  claiming  that  the  busts  so 
deUvered  were  not  a  good  copy  of  the  sample  furnished  to 
them,  and  were  done  in  a  poor  manner,  and  that  in  conse- 
quence they  suffered  damages  from  the  cancellation  of 
orders  based  upon  the  expectation  of  receiving  a  good  bust 
of  General  Lee  as  a  memento  or  advertisement  of  their 
goods. 

It  is  not  alleged  that  there  was  any  fraud  or  latent 
defect  in  the  busts  as  delivered  which  prevented  the  de- 
fendants from  discovering  that  they  were  not  like  the 
model  before  they  accepted,  paid  for  and  distributed  them. 

It  is  not  alleged  that  the  defendants  ever  offered  to  return 
the  busts  to  the  plaintiff,  even  after  they  learned  that  they 
were  not  like  the  model  shown  them. 

It  is  well  settled  law  that  '*in  the  absence  of  fraud  or 
latent  defect,  an  acceptance  of  the  article  sold  upon  an 
executory  contract  after  an  opportunity  to  examine  it,  is  a 
consent  and  agreement  that  the  quahty  is  satisfactory,  and 
as  conforming  to  the  contract,  and  bars  aU  claim  for  com- 
pensation for  any  defects  that  may  exist  in  the  article.  The 
party  cannot,  under  such  circumstances,  retain  the  prop- 
erty and  afterwards  sue  or  counter-claim  for  damages 
imder  pretence  that  it  was  not  of  the  character  and  quahtj 
or  description  called  for  by  the  agreement."  Gaylora  Mfg. 
Co,  V.  Anen,  63  N.  Y.,  515;  Beed  v  Bandall,  29  id.,  358; 
McCormackY.  Sarson.  45  id.,  265;  Dutchess  Co.  v.  Harding, 
49  id.,  321*. 
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.  In  the  case  at  bar  the  defendants  were  bound  to  return, 
or  offer  to  return,  the  busts. 

The  case  of  Briggs  v.  Hilton  (99  N.  Y.,  517),  rehed  upon 
the  defendants'  counsel  upon  the  point  that  the  right  to 
counter-claim  damages  survives  an  acceptance  of  the 
article,  is  distinguishable  from  the  case  at  the  bar,  there 
was  an  express  warranty  of  the  quality  of  the  thing  sold, 
or  testimony  which  authorized  the  finding  of  a  warranty. 
In  this  case  there  was  no  warranty,  and  none  was  pleaded. 
There  was  simply  a  contract  to  make  a  nimaber  of  statuettes 
of  which  the  model  should  be  approved  by  the  defendants. 
That  the  statuettes  as  dehvered  should  correspond  to  the 
model,  and  should  be  in  a  workmanhke  manner,  was  a 
part  of  the  contract,  and  not  a  special  warranty  or  agree- 
ment collateral  to  it,  and,  in  the  absence  of  fraud  or  arti- 
fice in  inducing  an  acceptance  of  the  article,  did  not  survive 
an  acceptance  of  the  busts.  Oaylord  Mfg.  Co.  v.  Aliens  53 
N.  Y.,  515;  ReedY.  Randall,  29  id.,  358. 

The  allegation  in  the  counter-claim  that  the  statuettes 
furnished  to  the  defendants  were  not  a  good  Hkeness  of 
Greneral  Lee,  and  that  they  were  returned  by  defendants* 
customers  on  this  account,  is  irrelevant.  The  contract  did 
not  require  the  statuettes  to  be  good  likenesses  of  General 
Lee,  and  did  not  requu-e  that  the  same  should  satisfy  de- 
fendants' customers.  It  was  stipulated  in  the  contract  that 
the  sample  or  model  bust  was  to  be  subject  to  the  defend- 
ants' approval  or  rejection.  The  answer  admits  that  the 
defendants  approved  the  sample  bust  submitted  to  them, 
and  thereafter  accepted  and  paid  for  436  busts  delivered  to 
them  by  the  plaintiff  under  the  contract. 

The  allegation  in  the  counter-claim  that  the  defendants 
notified  the  plaintiff  that  they  refused  to  accept  the  balance 
of  the  statuettes  as  not  made  in  a  workmanhke  manner, 
not  being  a  bust  of  Greneral  Lee,  and  not  in  accordance 
with  the  contract,  is  no  material  part  of  the  counter-claim. 
It  may  constitute  a  defense  to  this  action  for  the  price  of 
the  busts  thus  refused,  but  it  can  afford  the  defendants  no 
basis  for  the  affirmative  rehef  which  they  demand  in  their 
counter-claim. 

The  damages  asked  for  by  the  defendants  can  spring  only 
from  the  defects  of  the  busts  actually  delivered  and  paid 
for,  but  not  from  the  busts  which  the  defendants  refused 
to  accept. 

The  counter-claim  is  defective  as  to  form  and  substance; 
the  demurrer  to  the  same  should  have  been  sustained,  and 
the  order  overruhng  the  same,  and  the  interlocutory  judg- 
ment entered  thereon  should  be  reversed,  with  costs. 
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John  A.  Grow  v.  Erastus  Wiman. 

{City  Court  of  Nm  York,  Special  Term,  Filed  Not.  10, 1886,) 

1.  Hemoval  op  cause  to  United  States  cmcurr  court— Bond,  etc. 

The  bond,  on  removal  of  a  cause  to  the  United  States  chrcuit  court, 
should  be  made  to  the  plaintiff  in  the  action,  and  not  to  the  people. 

2.  Same— Technical  objections  to  bond. 

The  State  court  cannot  arbitrarily  refuse  to  receive  bonds  on  removal  on 
technical  objections  thereto,  without  affording  the  applicant  an  opportunity 
of  correcting  the  error. 

8.    Same— IrreguiiABLy  when  waived. 

Where  the  bond  is  irregular  in  form,  and  the  plaintiff  after  the  removal, 
receives  a  plea  fiom  the  defendant  entitled  in  the  United  States  circuit 
court,  and  admits  due  service  thereof,  he  waives  the  irregularity. 

The  defendant  filed  a  petition  and  bond  to  remove  the 
cause  to  the  United  States  circuit  court.  The  bond  was 
made  to  the  ^'  P^^l®  of  the  State  of  New  York,"  and  not 
to  the  plaintiff.  The  plaintiff  treated  the  removal  as  inef- 
fective, and  entered  judgment  in  the  state  court  as  by  de- 
fault. The  defendant  thereupon  moved  to  vacate  the 
judgment  as  irregular  and  void.  The  other  facts  appear  in 
the  opinion. 

Stewart  cfe*  Boardman,  for  motion:  John  A.  Orow, 
opposed. 

McAdam,  C.  J. — ^At  the  time  the  action  was  commenced, 
the  plaintiff  was  a  citizen  of  the  state  of  New  York,  and  the 
defendant,  an  alien.  The  claim  exceeded  $500  in  amount, 
and  the  defendant,  before  the  time  for  pleading  had  expired^ 
filed  in  the  office  of  the  clerk  of  this  court  a  petition  and 
bond  for  the  removal  of  the  action  into  the  circuit  court  of 
the  United  States.  The  act  of  congress  provides,  that  in 
order  to  effect  such  removal,  the  petitioner  in  the  case  must 
at  the  time  of  filing  his  i)etition  therefor,  offer  in  the  state 
court  ^^good  and  sufficient  surety"  for  the  petitioner's 
"entering  in  the  circuit  court,  on  the  first  day  of  its  next 
session,  copies  of  the  process,  etc.,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  circuit  court,  if  said  court 
shall  hold  that  such  wnt  was  wrongfully  or  improperly  re- 
moved thereto."  Dillon  on  Rem.  of  Causes,  (j5.  The  sure- 
ties are  conceded  to  be  good  and  sufficient,  but  the  bond 
filed  on  the  removal  is  made  to  ^*  the  people  of  the  State  of 
New  York,"  and  not,  as  it  should  have  been,  to  the  plaintiff 
in  the  action.  See  form  in  Wait's  Pr.,  274;  Dillon  on 
Rem.,  83.  The  bond  is  given  exclusively  for  the  benefit  of 
the  plaintiff,  and  his  name  should  have  been  inserted  therein 
as  oDUgee.  The  bond  filed,  being  to  the  people  of  the  state, 
the  people  are  made  trustees  of  an  express  trust,  and  any 
N.  Y.  Rep.,  Vol.  HI.        36 
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action  thereon  must  be  broi^ht  in  their  name  {Annett  v. 
Kerr,  2  Robt.,  556;  28  How.  P.,  324;  People  v.  Norton,  9  N. 
Y.,  176;  Bos  v.  Seaman,  2  Code  R.,  1;  People  v.  Jbtmsewd, 
37  Barb.,  520;  People  y.  Laws.  3  Abb.  Pr.,  450;  4  id.,  292), 
although  the  party  interested  may  be  joined  as  relator. 
People  V.  Laws,  4  Abb.  P.,  292.  The  defendant  had  no 
right  to  appoint  a  trustee  for  the  plaintiff,  without  his  con- 
sent, nor  to  impose  on  him  the  circumlocutory  duty  of  pur- 
suing a  remedy,  through  the  medimn  of  another  having  no 
interest  or  concern  whatever  in  the  transaction  to  which  the 
bond  relates. 

The  act  of  congress  does  not  designate  who  is  to  be  the 
obUgee  of  the  bond,  but  this  was  unnecessary,  as  tiie  intent 
is  transparent  that  the  plaintiff,  the  only  person  in  interest, 
should  be  named  therein.  I  am  aware  that  the  stat^  courts 
have  not  power  upon  technicahties  to  deprive  the  federal 
courts  of  jurisdiction  conferred  by  the  constitution  and  laws 
of  the  United  States,  and  that  they  cannot  arbitrarily  refuse 
to  receive  bonds  without  giving  the  party  an  opportunity  to 
correct  tiie  same  in  anv  respect  necessary  to  make  t^em 
flufScient.  Taylor  v.  Snew,  54  N.  Y.,  75;  Mix  v.  Andes 
Ins.  Co.,  74  id.,  53.  But  this  bond  was  never  presented  to 
the  court,  and  it  had  no  opportunity  of  poinnng  out  the 
defect  before.  The  defendant  attempted  to  avail  himself  of 
the  act  of  congress  under  which  the  case  is  considered  re- 
moved by  the  mere  act  of  filing  the  petition  and  bond, 
without  any  action  on  the  part  of  the  state  court  and  a 
removal  can  only  be  accomplished  in  this  way  by  comply- 
ing with  all  the  prerequisite  statutory  requirements.  The 
state  court  has  power  to  determine  the  sufficiency  of  the 
sureties  (Bump  on  Fed.  Pro.,  202)  and  consequently  must 
decide  whether  the  form  of  the  obligation  is  sufficient  to 
charge  them  under  the  act,  {Mix  v.  Andes  Ins.  Co.,  svpra) 
and  mis  motion  has  given  the  court  the  first  opportunity  of 
passing  on  that  question.  It  seems,  however,  that  aftcjr 
the  attempted  removal  of  the  cause,  the  defendant  inter- 
posed a  demurrer  to  the  complaint,  entitled  in  the  '*  United 
States  circuit  court,"  which  plea  the  plaintiff  accepted,  by 
admitting  due  service  thereof.  The  acceptance  of  this  plea, 
cured  the  irregularity  in  the  bond,  and  made  the  jurisdic- 
tion of  the  United  States  circuit  court  complete.  That 
court  had  jurisdiction  of  the  subiect  matter,  and  the  ac- 
ceptance of  the  plea  gave  it  jurisdiction  over  the  parties. 
McCormich  v.  Penn.  Cent  R.  R.  Co.,  49  N  Y.,  303;  Cooley 
on  Const.  Lim,,  3rd  Ed.,  505.  This  court  in  consequence 
has  lost  all  iurisdiction  over  the  action,  excepting  the  power 
to  cancel  the  judgment  improperly  entered  in  this  coxut 
after  such  removal.  But  for  the  admission  given  by  the 
plaintiff  and  the  consent  which  it  impUes,  I  would  have 
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denied  the  motion  to  set  the  judgment  aside  for  irre^arity. 
but  would  have  opened  it  on  terms,  one  of  which  wouid 
have  been  the  amendment  of  the  bond  nunc  pro  tunc,  to 
the  end  that  the  plaintiff  mi^ht  have  the  form  of  security, 
contemplated  by  the  act  authorizing  the  removal  of  causes 
to  the  United  Stiates  circuit  court.  Under  the  circumstances 
however  the  motion  to  set  aside  the  judgment  will  be 
granted,  but  without  cost3. 

A  motion  was  subsequently  made  in  the  United  States  court  to  remand  the 
cause  to  the  state  court.  Judge  Wallace  denied  the  motion  on  substantiallj 
the  same  grounds  stated  in  the  foregoing  opinion. — [Ed. 


Jacob  Freeman  et  cU.  v.   John  Kolarek. 

(City  CouH  cfNew  York,  Trial  T&rm,  Filed  September,  1886.) 

1.  Abrest — Fraudulent   representations   made   in   foreign   state — 
Party  mat  be  arrested  herb. 

A  defendant  m:;y  be  arrested  here  for  fraudulent  representations  made 
in  the  purchase  of  property  in  a  foreign  state  or  country. 

S.  Same — Lex  loci— Lex  fori. 

The  lex  ton  may  determine  the  binding  form  of  contracts,  but  the  rem- 
edies  for  their  enforcement  and  the  pumshment  of  fraud  by  civil  action 
are  governed  by  the  lezfori. 

Motion  for  new  trial  on  judge's  minutes. 

H.  Stiefel,  for  motion;  Henry  Wehhy  opposed. 

McAdam,  C.  J. — A  defendant  may  be  arrested  in  a  civil 
action  here  for  fraudulent  representations  made  in  the  pur- 
chase of  property  in  a  foreign  state  or  country,  even  m  a 
case  where  the  defendant  could  not  have  been  arrested  for 
such  acts  in  that  state  or  country;  and  the  converse  of  this 
last  proposition  is  true;  that  if  a  fraudulent  debtor  flees  to 
and  is  prosecuted  in  a  state  where  the  right  to  arrest  for  the 
wrong  in  a  civil  action  does  not  exist,  the  fact  that  he 
might  have  been  arrested  civilly  in  the  forum  where  the 
fraud  was  committed  does  not  confer  upon  the  courts  of 
the  state  into  which  he  flies,  the  remedies  furnished  by  the 
laws  of  a  foreign  state  or  country  in  which  the  wrong  was 
consummated.  Each  state  may  in  civil  actions  punish 
frauds  in  its  own  way.  The  lex  loci  may  determine  the 
binding  force  of  contracts  made  in  foreign  states  or  coun- 
tries, but  the  remedies  for  their  enforcement,  and  the  pun- 
ishment of  fraud  by  civil  action,  are  governed  by  the  lex 
fori.  Fraudulent  debtors  are  not  favored  by  the  courts, 
and  there  is  no  logical  or  le^al  reason  why  a  person  who 
commits  a  fraud  m  a  neighboring  state  and  seeks  refuge 
here  should  have  any  special  immunity  because-  he  did  his 
cheating  there  instead  of  here.  A  man  who  wfll  cheat  his 
neighbors  in  one  state  will  not  miss  his  opportunity  of 
repeating  the  offense  simply  because  located  in  another. 
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The  courts  of  this  state  have  jurisdiction  of  an  action  for 
fraud  committed  in  another  state  {City  Bank  v.  Lumleyy  28 
How.  Pr.,  397),  whether  the  property  or  its  proceeds  are 
brought  within  this  state  or  not,  and  when  jurisdiction  once 
attaxmes  over  the  subject  matter  and  parties,  the  procedure 
is  the  same  whether  the  fraud  was  perpetrated  here  or  else- 
where. See  Johnson  Y.  Whitman,  (10  Abb.  Pr.,  N.  S.,  Ill); 
Broum  v.  Ashbourgh,  (40  How.  Pr.,  226);  De  Witt  v. 
BuchanaHy  (54  Barb.,  31).  Fraudulent  debtors  from  abroad 
will  find  no  asylum  here.  They  come  subject  to  the  right 
of  creditors  under  our  laws,  and  will,  in  civil  proceeding 
to  redress  wrongs,  be  treated  in  the  same  manner  as  resi- 
dent frauds  when  the  machinery  of  law  is  put  in  motion 
against  them.  With  the  crindnal  asnect  of  the  case  we  have 
nothing  to  do.  Crimes  are  punishea  criminally  in  the  forum 
where  the  offense  is  committed,  because  crime  is  an  offense 
against  the  people  of  the  state  whose  laws  have  been  vio- 
lated. This  is  a  civil  proceeding  brought  by  the  injured 
party  against  the  wrongdoer.  The  action  is  transitory  in  its 
nature,  and  may  be  brought  in  any  forum  in  which  the 
guilty  party  may  be  found.  The  motion  to  dismiss  the 
complaint  was  prop|erly  denied.  The  evidence  sustains  the 
verdict  which  the  jury  rendered  in  favor  of  the  plaintiffs, 
and  the  motion  for  a  new  trial  must  be  denied. 


Walter  E.  Benjamin,  judgment  creditor,  v.  Nathaniel 
Myers,  judgment  debtor. 

{City  CouH  of  New  York,  Special  Tstm,  Filed  October  7, 1886  ) 

1.  Supplementary  pboceedinob — Order  kxtbnding  reciyership— Mutr 

BE  ON  notice  to    JUDGMENT    DEBTOR — CODB    ClV.    PrO  ,   |§  2464-2466. 

Where  the  examination  of  a  judgment  debtor  in  proceedings  supple- 
mentary to  execution  vis&  taken  and  closed,  and  three  days  thereafter  an 
order  was  entered  extending  a  receivership,  without  notice  to  the  judgment 
debtor  Held,  that  such  order  was  unauthorized,  and  that  the  same 
reason  for  giving  notice  to  the  judgment  debtor,  on  the  appointment  of  a 
receiver,  applies  with  equal  force  to  an  application  extendmg  a  receiver- 
ship. 

2.  Same— When  wttness  mat  be  examined  on  bubpocka. 

A  witness  cannot  be  examined  on  subpoena  in  supplementary  proceed- 
ings until  the  institution  of  such  proceedings  by  the  service  upon  the  judg- 
ment debtor  of  an  order  for  his  examination,  and  the  court  has  no  power 
to  dispense  with  such  service. 

ft.  Same— When  order  directino  judgment  debtor  to  transfer  prof^ 

ERTY  to  RBCEIYER  UNAUTHORIZED  AND  VOID. 

An  order  directing  a  judgment  debtor  to  transfer  property  to  a  receiver^ 
based  upon  the  examination  of  a  witness  taken  without  notice  to  the  Judg- 
menl  debtor,  and  before  the  return  day  of  the  ordei  for  the  judgment 
debtors  examination,  is  unauthorized  and  void 

Motion  made  by  the  judgment  creditor  to  punish  the 
judgment  debtor  tor  contempt  for  failing  to  deliver  to  the 
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receiver  certain  shares  of  stock  as  directed  by  an  order  of 
the  court  made  on  September  10,  1886,  and  a  counter-claim 
made  on  behalf  of  the  judgment  debtor  to  set  aside  the 
order  of  October  17,  1884,  extending  the  receivership  of 
E.  A.  Tuttle  to  the  judgment  in  this  action,  and  also  said 
order  of  September  10,  1886.  As  these  two  motions  involve 
the  same  question,  th^  are  considered  together. 

Amoiujc,  Bitch  &  Woodford,  for  jud^ent  creditors;  A. 
J,  Dittenhoefer  and  David  Oerber,  tor  judgment  debtor. 

Hall,  J. — The  defendant  was  examined  in  supplemen- 
tary proceedings  in  the  action  in  October,  1884,  and  his 
examination  was  completed  and  sworn  to  on  the  14th  of 
that  month,  and  no  adjournment  of  the  proceedings  was 
taken  for  any  purpose,  and  no  motion  for  a  receiver  was 
made  at  that  time,  nor  did  it  appear  upon  such  examina- 
tion or  from  any  proceeding  before  the  court  at  that  time 
that  a  receiver  of  the  judgment  debtor's  property  had  been 
appointed  under  any  other  judgment  or  in  any  other  pro- 
ceeding. 

On  the  17th  of  October,  1884,  an  affidavit  was  presented 
to  the  judge  before  whom  the  proceeding  had  been  pending 
showing  mat  a  receiver  had  been  appointed  in  another 
proceedmg,  and  thereupon,  without  any  notice  to  the 
judgment  debtor  and  without  any  continuation  of  the  pro- 
ceeding, an  order  was  made  extending  the  receivership  of 
E.  A.  Tuttle  to  the  judgment  herein,  and  awarding  thui^y 
dollars  costs  to  the  judgment  debtor.  No  opportunity  was 
given  to  the  judgment  debtor  to  be  heard  as  to  the  fact 
whether  the  examination  had  disclosed  property  or  upon 
the  question  of  costs. 

If  the  order  had  been  to  appoint  a  receiver  instead  of  ex- 
tending a  receivership  there  can  be  no  question  but  it  would 
have  been  void.  Section  2464  of  the  Code  expressly  pro- 
vides that  notice  must  be  given  to  the  debtor  unless  dis- 
pensed with  by  the  justice  for  cause,  or  unless  the  motion 
18  made  upon  the  return  of  the  order,  or  upon  the  con- 
clusion of  the  examination.  Section  2466  provides  that 
w^hen  a  receiver  h^s  been  appointed  in  another  proceeding, 
the  judge,  instead  of  making  an  order  as  prescribed  in  sec- 
tion 2464,  must  make  an  order  extending  the  receivership. 

I  find  nothing  in  section  2466  dispensing  with  notice  xo 
the  debtor,  and  the  same  reason  for  giving  notice  under 
section  2464  would  apply  with  equal  force  to  section  2466. 

K  no  property  has  been  discovered  there  should  be  no 
receiver  appointed,  and  at  least  the  debtor  should  have  an 
opportunity  of  contesting  the  question  of  the  allowance  of 
costs,  as  it  might  be  made  to  appear  that  he  had  been  sub- 
jected to  frequent  and  annoying  examinations  without  dis- 
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covering  property,  in  which  case  the  coxut  or  judge  should 
not  allow  costs. 

I  am  therefore  of  opinion  that  the  order  of  October  17, 
1884,  extending  the  receivership  to  this  proceeding  was  un- 
authorized. 

But  these  motions  can  be  disposed  of  upon  other  efoimds 
even  if  the  order  extending  the  receiversnip  was  vsOid  and 
in  force. 

On  the  8th  day  of  September,  1886,  a  new  proceeding  was 
instituted  for  the  examination  of  the  iudgment  debtor  upon 
the  ground  that  he  had  subsequently  to  the  previous  exami- 
nation acquired  property.  An  order  for  tne  examinatioki 
was  made  on  that  day,  i-etumable  on  the  9th  day  of  Sep- 
tember, 1886,  and  the  retiun  day  was  afterwards  altered  to 
the  14th. 

This  order  was  not  served  upon  the  judgment  debtor,  but 
a  subpoena  in  the  proceeding  was  issued  to  Washington  E. 
Hall,  returnable  on  September  9th,  and  was  served  upon 
him,  and  he  was  examined  on  the  9th.  No  order  had  been 
made  up  to  this  time  dispensing  with  service  of  the  order 
for  examination  upon  the  debtor,  but  on  the  10th  of  Sep- 
tember an  order  was  entered  at  special  term  without  notice 
to  the  debtor,  directing  him  to  transfer  certaia  property  to 
ihe  receiver.  This  order  contains  a  direction  waivmg  ser- 
vice P^ hereof^']  of  the  notice  of  motion  to  direct  the 
transfer. 

The  old  proceedmg  having  been  closed,  no  new  proceeding 
could  be  taken  without  service  of  a  new  order  upon  the 
debtor,  no  more  than  a  new  action  could  be  commenced 
without  serving  a  summons,  and  even  though  it  be  claimed 
that  service  of  the  order  for  examination  was  waived  by 
the  direction  contained  in  the  order  of  September  10th,  that 
latter  order  was  not  made  imtil  the  proceedings  had  been 
had  and  the  witness  examined  in  the  alleged  new  proceed- 
ing; but  as  a  matter  of  fact  no  proceeding  was  pending 
when  the  witness  was  examined,  and  the  order  of  Septem- 
ber 10th  was  made  four  days  before  the  final  return  oay  of 
the  order  for  defendant's  examination. 

But  the  judge  had  no  power  to  dispense  with  service  of 
tiie  order  for  examination.  Section  2452  of  the  Code  pro- 
vides the  mode  of  service  of  the  order,  and  I  fail  to  find 
any  provision  for  a  different  mode  of  service  or  for  dispen- 
sing with  service. 

Tnerefore,  I  am  firmly  of  the  opinion  that  there  was  no 
special  proceeding  pending  and  that  the  order  of  September 
10th  was  unauthorized  and  void. 

Even  if  the  order  was  regularly  made  in  a  special  pro- 
ceeding, no  proceeding  to  punish  for  contempt  could  be 
based  upon  it  aa  it  is  not  made  by  a  judge  as  provided  by 
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section  2447,  but  it  is  a  special  term  order  and  entered  as 
such. 

The  order  of  October  17th,  1884,  extended  the  receiver- 
ship, must  be  set  aside  and  also  the  order  of  September  10th, 
1886,  directing  the  transfer  to  the  receiver,  and  the  motion 
to  punish  the  judgment  debtor  for  contempt  must  be  denied; 
defendant  may  have  ten  dollars  costs  of  one  motion  to  be 
deducted  from  the  judgment. 


The  Columbian  Instttute  v.  Michael  Cregan. 

{City  Court  of  New  York,  Special  Term,  Filed  October  9,  1886.) 
SdfpijEkentart  FRocEEDiKas — Onlt  property  which  jtjdoment  debtor 

HAD  WHEN  INSTITUTED,  CAN  BE  REACHED — FUTURB  EARNINGS  CANNOT  Btt 

REACHED— Code  Civ.  Pro.,  §§  2447,  2448. 

Supplementary  proceedings  onlv  operate  on  the  property  which  the 
judgment  debtor  had  at  the  time  they  were  instituted.  In  order  to  entitle 
a  creditor  to  an  order  directing  a  debtor  to  deliver  over  property  or  pjay 
money,  it  must  afflrmativelj^  appear  that  the  debtor  is  able  to  comply  witti 
the  command  of  the  order  if  granted.  No  court  has  power  to  anticipate 
the  earnings  of  a  debtor,  or  to  direct  him  to  appropriate  future  earnings  to 
the  payment  of  a  Judgment.  This  is  particularly  so  with  regard  to 
pubhc  officers  on  grounds  of  public  policy. 

The  defendant  was  examined  mider  an  order  in  supple- 
mentary proceedings  granted  herein  on  the  8th  day  of 
March,  1886,  and  the  plaintiff  now  moves  for  an  order 
directing  the  defendant  to  pay  the  judgment  out  of  an 
installment  of  salary  due  him  October  1,  1886,  as  clerk  of 
the  sixth  district  court,  or  (2)  for  an  order  appointing  a 
receiver  and  directing  the  defendant  to  pay  said  judgment 
in  installments  from  his  salary  as  he  receives  it,  until  the 
jui^ment  is  paid. 

H,  R.  Bahne  and  G.  M.  Bakery  for  motion;  W.  Arm- 
strong and  G.  P.  Harris^  opposed. 

McAdam,  Ch.  J. — These  proceedings  are  statutory  and 
operate  on  property  which  the  debtor  has  at  the  time  the 
order  is  obtained  {Potter  v.  LoWy  16  How.  Pr.,  549;  and 
cases  cited  imder  §  2447  of  Bliss'  Code),  and  do  not  affect 
property  acquired  afterwards  {Merriam  v.  Hilly  1  Weekly 
Dig.,  260,  and  cases  cited),  and  the  receiver  becomes  vested 
from  the  time  of  his  appointment  (Code,  §  2468),  with  the 
property  which  the  debtor  had  at  the  time  the  proceedings 
were  commenced  {Dvbois  v.  CasstdVy  76  N.  Y.,  302),  but 
gets  no  title  to  property  which  the  debtor  acquires  subse- 
quently. Thorn  v.  FeUowSy  5  Weekly  Dig.,  473;  Graff  y. 
Bounty  25  How.  Pr.,  470.  The  application  of  these  rules 
'  to  the  present  motion  makes  it  clear  that  the  question  to  be 
decided  is  whether  the  defendant  had  any  specific  property 
in  his  possession  when  the  proceedings  were  commenced., 
that  he  is  now  able  to  deliver  over,  for  the  order  appKed  for 
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can  be  made  only  where  the  defendant  is  able  to  comply 
with  its  command  if  granted.  Code,  section  2447;  Peters 
V.  Kerr  J  22  How.  Pr.,  3;  West  Side  Bank  v.  Pugsley^  47  N, 
Y.,  368. 

To  make  the  order  without  proof  of  abihty  to  comply 
would  in  effect  be  reviving  in  another  form  imprisonment 
for  debt,  which  has  long  since  been  abohshed.  The  defend- 
ant had  no  property  when  the  proceedings  were  commenced, 
and  this  fact  is  an  unanswerable  objection  to  the  applica- 
tion to  require  him  to  pay  over.  To  direct  a  debtor  to 
deUver  over  when  he  has  nothing  to  pay  or  dehver  over  is 
practically  telling  the  defendant  judicially  that  he  must 
either  raise  the  money  and  pay  the  debt  represented  by  the 

J'udgment  or  go  to  jaU  and  remain  there  until  some  friendly 
land  discharges  the  obligation  for  him.  Imprisonment  for 
debt  in  all  its  rigor  meant  nothing  more. 

The  branch  of  the  motion  which  seeks  to  compel  the  de- 
fendant to  set  apart  a  portion  of  his  salary  each  month  as  it 
becomes  due,  and  app^  it  to  the  judgment  imtil  it  is  paid, 
cannot  be  granted.  Iso  court  has  power  to  make  such  a 
decree  in  supplementary  proceedings.  The  statute  limits 
the  power  of  the  court  m  such  proceedings  to  existing 
rights  and  things  in  esse  at  the  time  they  are  instituted, 
and  does  not  permit  it  to  anticipate  upon  what  the  defend- 
ant ought  to  be  able  to  pay  or  do  in  the  future.  Such  a 
grant  of  power  might  be  beneficial  to  debtors  as  well  as 
creditors.  It  might  teach  the  former  the  advantages  of 
economy  and  at  the  same  time  insure  creditors  the  payment 
of  their  demands.  But  the  legislature  has  withheld  ttiis 
power  from  the  courts,  and  they  cannot  exercise  it  until 
the  authority  is  conferred. 

Salaries  to  become  due  to  employees  cannot  be  reached  in 
any  case.  Woodman  v.  Gooaenough.  18  Abb.  Pr.,  265; 
Oerregani  v.  Wheelwright,  3  Abb.  [N.  S.],  264;  Pottery. 
Low,  16  How.  Pr.,  549;  CatonY.  Southwell,  13  Barb.,  335; 
First  National  Bank  v.  Beardsley,  8  Weekly  Dig.,  7.  This 
is  particularlv  so  with  regard  to  public  officers,  who  cannot 
by  any  act  of  theirs  assign  or  incimiber  the  future  salary 
of  their  office,  nor  can  the  court  incumber  or  assign  it  for 
them.  The  reason  is  founded  on  a  rule  of  pubhc  pohcy 
which  forbids  such  acts.  Bliss  v.  Lawrence,  58  N.  Y.,  442. 
The  court  in  that  case  forcibly  said:  "  The  pubhc  service  is 

Srotected  by  protecting  those  engaged  in  performing  i)ubhc 
uties;  and  this,  not  upon  the  ground  of  their  private  inter- 
est, but  upon  that  of  the  necessity  of  securing  the  efficiency 
of  the  pubhc  service,  by  seeing  to  it  that  the  funds  provided  * 
for  its  maintenance  should  be  received  by  those  who  are  to 
perform  the  work  at  such  periods  as  the  law  has  provided 
tor  their  payment.'^ 
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These  views  render  it  unnecessary  to  consider  any  of  the 
other  suggestions  made  upon  the  argument. 

If  the  pkintiflf  insists  upon  the  appointment  of  a  receiver 
of  the  few  effects  belonging  to  the  defendant,  it  may  have 
that  reUef .  In  other  regards,  the  several  applications  wiU 
be  denied,  but  without  costs. 

Samuel  F.  Myers  et  al,  v.  Barnett  Shupeck. 

{City  Court,  of  NeiD  York,  Special  Term,  Filed  October  18,  1886.) 

Replevin — Goods  sold  on  memorandum — Arres'T — Code  op  civil  proced- 
ure, §  550  SUB.  1. 

Defendant  obtained  goods  for  examination,  with  the  liberty  of  purchas- 
ing them  upon  certain  conditions  which  remain  unperformed.  The  con- 
tract provided  that  the  plaintiffs  did  not  part  with  their  title  to  tlie  goods, 
and  that  they  were  to  remain  their  property  subject  to  their  order.  De- 
fendant, without  authority,  subsequently  disposed  of  the  goods,  so  that  the 
plaintiffs  could  not  find  or  retake  ihem.  Held,  that  the  plaintiffs  were  the 
owners  of  the  propertv  and  had  the  right  to  maintain  an  action  for  the  re- 
covery of  possession  thereof,  notwithstanding  the  sale  of  the  same  by  the 
defendant,  and  that  the  defendant  was  liable  to  arrest  under  section  550. 
subd.  1  of  the  Code.  • 

The  action  is  in  replevin  to  recover  the  possession  of  cer- 
tain goods  entrusted  to  the  defendant  on  what  is  known  in 
the  trade  as  '^  memorandum,"  and  the  present  motion  is  to 
vacate  an  order  of  arrest  in  said  action,  on  the  ground  of 
the  insufficiency  of  the  papers  on  which  it  was  granted. 

H,  Joseph^  for  motion;  George  C  Comstock,  opposed. 

McAdam,  C;  J. — The  defendant  obtained  possession  of 
the  goods  for  examination,  with  the  hberty  of  purchasing 
them  upon  certain  conditions  which  remain  unperformed. 
The  contract  expressly  provides  that  the  plaintiffs  do  not 
part  with  their  title  to  tne  goods;  that  they  are  to  remain 
their  property  and  subject  to  their  order  until  sold  to  the 
defendant.  Such  a  contract  neither  vested  the  defendant 
with  a  present  title  to  the  property,  nor  with  any  power  of 
disposition  or  sale  thereof.  Bathbum  v.  Waters,  1  City 
Ct.  Eep.,  36;  Flower  v.  O'Brien,  TO  N.  T.,  465;  Ballard  v. 
Burgeit,  40  id.,  314;  Austin  v.  Dye,  46  id.,  500;  Bean  v. 
Edge,  84  id.,  510;  Weyraan  v.  The  People,  4  Hun,  511.  The 
affidavit  of  Goldsmith,  the  plaintiffs^  agent,  states  that 
he  called  on  the  defendant  before  suit  brought,  and  on 
behalf  of  his  employers  demanded  the  return  of  the  prop- 
erty; that  defendant  said  he  did  not  have  it,  and  could  not 
return  it.  Goldsmith  asked  what  right  the  defendant  had 
to  dispose  of  the  goods  without  the  plaintiff's  consent,  and 
the  defendant  rephed  that  he  had  no  right  to  do  so,  hut 
was  hard  up  for  money  and  ran  the  risk,  or  words  to  that 
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This  condition  of  things  gave  the  plaintiflfs,  as  aggrieved 
parties,  an  election  of  remedies.  (1)  They  had  the  nght  to 
waive  the  tort  and  treat  the  transaction  as  a  sale  to  the 
defendant,  by  suing  for  goods  sold  and  deUvered  (2)  or  to 
sue  in  trover  for  the  conversion  of  the  goods,  or  (3)  to 
maintain  replevin  for  the  possession  of  the  property,  not- 
withstanding the  defendant  had  parted  with  possession  of 
the  goods  and  was  therefore  incapable  of  dehvering  them. 
Nichols  V.  Michael,  23  N.  Y.,  269;  Bamett  v.  Selling,  70 
N.  Y.,  492.  The  plaintiffs  elected  to  pursue  the  latter 
remedy,  and  have  brought  suit  for  the  claim  and  deUvery 
of  the  property,  and  the  facts  stated  being  the  case  within 
subdivision  one  of  section  550  of  the  Code,  which  authorizes 
an  arrest  of  the  defendant  in  such  an  action.  The  phrase- 
ology of  the  subdivision  is  that  the  disposition  of  property 
must  have  been  made  '*so  that  it  cannot  be  found  or  taken 
by  the  sheriff,  and  with  intent  that  it  shall  not  be  so  found 
or  taken,  or  to  deprive  the  plaintiff  of  the  benefit  thereof.'* 

To  authorize  an  order  of  arrest,  therefore,  there  must  be 
•  a  concealment,  removal  or  disposal  of  the  property  or  some 
part  thereof,  with  intent  either  to  defeat  the  process  of  the 
court  or  to  deprive  the  plaintiff  of  the  benefit  thereof.  An 
intent  to  put  the  property  beyond  the  reach  of  the  owner, 
by  selUng  it  to  a  bona  fide  pin-chaser,  when  such  a  transac- 
tion would  avail  for  the  purpose,  or  by  so  changing  its  form 
that  it  could  not  be  iaentified,  or  by  conceahng  it,  will 
authorize  the  order,  although  the  frauaulent  actor  may  not 
contemplate  an  action  at  law  to  recover  the  specific  property. 
Barneit  v.  Selling,  70  N.  Y.,  495.  Whether  the  property 
was  disposed  of  with  the  premeditated  design  that  it  should 
not  be  found  or  taken  by  the  sheriff,  is  of  httle  importance, 
so  lonff  as  the  natural  consequence  of  the  defendant's  un- 
lawful act  is  to  prevent  the  property  from  being  so  found 
or  taken,  for  what  follows  as  a  necessary  sequence  of  an 
act  is  supposed  to  have  been  within  the  contemplation  of 
the  party  at  the  time  of  doing  it. 

W  hen  the  defendant  put  tne  plaintiffs'  property  beyond 
their  reach,  the  intent  *Ho  deprive  the  owner  of  the  benefit 
thereof,"  contemplated  by  the  act,  was  established  {Bamett 
V.  Selling,  supra);  and  in  view  of  the  fact  that  the  plaintiffs 
have  not  been  able,  and  are  now  unable,  to  find  their 
property  so  as  to  take  it  in  their  replevin  proceedings,  the 
mtent  to  evade  "the  process  of  the  court,  and  to  depnve  the 
plaintiffs  of  the  remedy  incidental  to  their  action,  is  suflS- 
ciently  proved. 

For  these  reasons  the  motion  to  vacate  the  order  of  arrest 
must  be  denied,  but  with  Uberty  to  renew  on  affidavits. 
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Diamond  v.  Knoepfel  et  cU.    , 

{City  Ckmrt  ofNeu>  Y(yi%  Special  Term,  Filed  October  SO,  1886.) 

Contempt — ^Fraxtdulent  surety — When    may  be  punished. 

Courts  cannot  pennit  the  course  of  justice  to  be  stayed  or  prevented  by- 
fictitious  or  frauoulent  bail,  and  where  an  imposition  lias  been  successf ullj 
practiced  by  an  incompetent  and  worthlei?s  surety  appearing  in  opem 
court  and  insisting  on  his  sufficiency  under  oath,  the  iraudulent  surety 
will  be  punished  by  a  fine  to  the  end  that  the  loss  occasioned  be  madle 
good  if  possible. 

McAdam,  Co  J. — Gonzales  Poev  and  another  person 
became  sureties  upon  an  imdertafcing  on  appeal.  Each 
surety  swore  that  he  was  worth  $1,600  over  and  above  all 
his  debts  and  liabiUties,  and  exclusive  of  property  exempt 
by  law  from  execution.  The  sureties  were  excepted  to, 
and  on  the  justification  Poey  testified  that  his  total  in- 
debtedness did  not  exceed  $300.  This  was  on  May  23, 
1885.  The  judgment  appealed  from 'has  been  affirmed, 
execution  has  been  issued  thereon  and  returned  unsatisfied. 
Judgment  was  recovered  against  the  sureties,  and  an 
execution  thereon  has  been  issued  and  returned  imsatisfied. 
Poey's  co-security  has  failed  and  is  now  insolvent. 

In  December,  1885,  Poey  executed  a  chattel  mortgage  to 
a  relative,  to  secure  the  payment  of  $1,000  on  demand,  and 
on  an  examination  had  Poey  testified  imder  oath  that  this 
$1,000  was  owing  prior  to  and  at  the  time  he  justified  as  a 
surety  on  the  appeal  bond  herein.  Poey  was  an  incompe- 
tent and  worthless  surety,  and  his  conduct  in  appearing  in 
open  court  and  insisting  on  his  sufficiency  imder  oath,  was 
a  fraudulent  imposition  on  the  court,  to  the  prejudice  of 
the  plaintiff,  and  presents  a  case  of  gross  contempt.  HiU 
v.  JjEplatinier,  5  Daly,  534;  Eagan  v.  Lynch^  3  Civ.  Pro. 
E.,  236;  Nathans  v.  Hope^  5  id.,  401. 

Courts  cannot  permit  the  course  of  justice  to  be  stayed 
or  prevented  by  fictitious  or  fraudulent  bail,  and  where  an 
imposition  has  been  successfully  practiced,  the  court  owes 
it  to  the  iniured  party  and  to  the  due  administration,  of 
justice  that  its  digmty  be  asserted  and  the  fraudulent 
surety  punished  by  fine,  to  the  end  that  the  loss  occasioned 
be  made  good  if  possible.  The  excuse  offered  by  the  surety 
does  not  justify  or  mitigate  the  wrong  committed,  and 
merely  shows  an  indifference  and  inattention  not  at  all 
creditable  to  an  intelligent  man.  The  surety  will,  there- 
fore, be  fined  the  amoimt  of  the  judgment,  $727.17  (less 
fifty  dollars  paid  on  account),  this  being  the  actual  loss  and 
injury  caused  by  him  (Code,  §  2284),  and  the  surety  will  be 
imprisoned  for  three  months  unless  he  sooner  pays  the 
amount  of  said  fine,  or  be  otherwise  discharged.  Code, 
8  2285. 
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Henry  Steinhart  v.  Michael  Farrell. 

{City  Court  of  New  York,  Special  Term,  Filed  October  2S,  1886.) 

SlTPPLEMENTARY  PROCEEDINGS—GAMBLING— JXJDGMENT  DEBTOR  MAT  BE  RB- 
QUIRED  TO  STATE   WHEN  AND  WHERE  HE  LOST  MONET  BY  GAMBLING,  AND 

NAMES  OP  WINNERS— Privileged  witnesses— Code  Civ.  Pro,,  §  2460. 

A  judgment  debtor  who  loses  money  at  gambling  or  other  games  of 
chance  may,  on  supplementary  proceedings,  be  required  to  state  when  and 
where  he  lo«t  his  money,  wiUi  the  names  of  the  winners,  so  that  the 
receiver  to  be  appointed  may  sue  for  and  recover  the  same  back  for  the 
benefit  of  judgment  creditors.  The  privUege  of  witnesses  in  such  case  is 
removed  by  section  2460  of  Code  Civ.  Pro.,  and  the  protecUon  of  the  law 
takes  Its  place.  ^  «•« 

The  defendant,  in  the  course  of  his  examination  on  sup- 
plementary proceedings  testified  that  he  lost  $400  of  his 
money  in  gambling  houses  and  in  betting  on  horse  races. 
The  plaintiflf  thereupon  inquired  where  and  with  whom  he 
iosu  his  money.  Thb  plaintiff's  coimsel  states  that  the  pur- 
pose of  the  question  is  to  ascertain  the  places  where  the 
paoney  was  lost,  and  the  names  of  the  winners,  to  the  end 
that  the  receiver  to  be  appointed  herein  may  sue  for  and  re- 
cover the  money  for  the  benefit  of  the  defendant's  creditors. 
The  defendant  decHnes  to  give  the  information,  on  the 
ground  that  his  answers  to  the  questions  mav  tend  to  crimi- 
jiate  him  by  fUmishing  evidence  on  which  he  might  be 
qriminally  prosecuted.  The  plaintiff's  counsel  moves  that 
the  witness  be  directed  to  answer  the  Questions. 

J.  A.  Englehart,  for  motion;  J.  Koenler,  opposed. 

McAdam,  C.  J.— Gambling  is  forbidden  (3  R.  S.,  6th  ed., 
918;  Penal  Code,  §§  336,  341),  and  is  a  crime  within  the 
meaning  of  that  term  as  defined  by  the  Penal  Code,  §  3. 
As  a  rule,  a  witness  cannot  be  required  to  give  any  answer 
which  may  expose  him  to  punishment  for  crime  or  which 
may  even  add  a  link  to  a  chain  of  testimony  tending  to  such 
a  result.  1  R,  S.,  6th  ed,,  3Y6;  §  13,  Code  Civ.  Pro..  837; 
Henry  v.  Bank  of  Salina,  1  N.  Y.,  83;  People  v.  Mather,  4 
Wend.  230.  To  give  the  winners  is  practically  giving  the 
names  of  witnesses,  who  might  testify  to  the  defendant's 
^ilt,  and  a  witness  is  not  ordinarily  required  to  give  such 
information.  Upon  criminal  investigations  or  preceedings 
of  offenses  against  the  gambUng  act,  witnesses  are  not  ex- 
cused from  answering  on  the  ground  of  privilege  or  fear  of 
crimination,  but  their  testimony  is  not  to  oe  received  in  any 
criminal  proceeding  instituted  against  them.  Penal  Code. 
§  342.  In  the  interest  of  justice  the  privilege  is  removed 
and  in  its  place  the  witness  is  accorded  the  protection  of  the 
law. 

The  inquiry  is,  therefore,  reduced  to  the  question  whether 
the  provisions  of  the  Code  in  re^rd  to  examinations  in 
supplementary  proceedings,   in  hke  manner  remove  the 
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privilege  of  the  witness,  hj  substituting  in  its  place  similar 
protection.  The  Code  of  Civil  Procedure  (section  2460)  pro- 
vides ''  that  a  party  or  a  witness  *  *  *  is  not  excused 
from  answering  a  question,  on  the  ground  that  his  examina- 
tion will  tend  to  convict  him  of  the  commission  of  a  fraud, 
or  to  prove  that  he  has  been  a  party  or  privy  to,  or  know- 
ing 01,  a  conveyance,  assignment,  transfer  or  other  disposi- 
tion of  property  for  any  purpose  *  *  *  but  an  answer 
cannot  be  used,  as  evidence  against  the  person  so  answer- 
ing in  any  criminal  action  or  proceeding.  This  enactment 
is  an  innovation  upon  the  ordinary  rule  of  evidence  and 
was  intended  to  give  a  more  full  examination  than  could  be 
attained  without  it,  and  as  far  as  it  extends,  must  be 
enforced. 

Fraud  is  one  crime,  gambUng  another;  and  a  special  rale 
of  evidence  appUcable  to  the  one  cannot  by  mere  inference 
be  made  to  apply  to  the  other.  But  the  Code  provision  just 
cited  is  not  only  aimed  at  fraud,  but  apphes  equally  to  all 
transfers  or  other  disposition  of  property  for  any  purpose,  • 
and  as  to  such  transfers  or  disposition,  the  privilege  ot  the 
witness  is  removed,  and  the  protection  of  the  statute  ex- 
tended in  Ueu  of  it.  A  debtor  who  loses  money  by  games 
of  chance  has  made  an  illegal  disposition  of  so  much  of  his 
property,  to  the  injury,  if  not  in  fraud,  of  creditors,  and 
they  are  entitled  to  a  searching  examination  as  to  its  where- 
abouts, notwithstanding  the  tact  that  crime  is  revealed  as 
an  incident  of  the  inquiry  as  the  means  of  the  wrongful 
disposition. 

Liaws  are  intended  to  protect  creditors  and  society  gener- 
ally, and  in  its  effort  to  do  this  may,  under  proper  condi- 
tions, expose  and  punish  frauds  and  lay  crime  bare,  how- 
ever unpleasant  the  expostwe  may  be  to  those  affected  by 
it.  The  ri^ht  of  action  for  money  lost  at  gaming  is  not  a 
personal  privilege  of  the  loser,  but  is  assignable  and  passes 
to  a  receiver  in  supplementiary  proceeding.  Meech  v. 
Stoner,  19  N.  Y.,  26.  The  proposed  inquiry  in  view  of  the 
Code  provision  aforesaid  (sec.  2460)  does  not  violate  the  ele- 
mentary rule  as  to  privileged  questions,  and  the  apphcation 
to  compel  the  witness  to  answer  will  therefore  be  granted. 

Patrick  Mohar,  Eesp't,  v.  David  H.  Simmons,  App'lt. 

(Supreme  Couj  t.  General  Term,  Third  Depa/rtm^ni,  Filed  September,  1886,} 

KaUCIOUS  PKOBECUnON. 

WTiere  in  an  action  for  malicious  prosecution  the  evidence  shows  a  state  of 
facts  which  led  the  defendant  to  believe  (though  mistakenly)  the  guilt  of 
the  plaintiflf,  and  not  such  a  one  as  to  render  him  chargeable  with  reaching 
an  erroneous  conclusion  because  of  a  failure  to  exercise  ordinary  prudence 
and  discretion,  a  verdict  rendered  m  favor  of  the  plaintiff  on  the  ground 
that  there  was  not  sufficient  evidence  to  show  probable  cause,  should  be 
set  aside. 
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L.  R.  Beckleyy  for  resp't;  King  &  Rhodes j  for  app'lt. 

Landon,  J. — We  think  the  trial  court  should  have  granted 
the  motion  to  set  aside  the  verdict  of  the  jury  upon  the 
ground  that  the  evidence  was  insuflficient  to  show  the  want 
of  Drobable  cause. 

Our  examination  leads  to  the  conclusion  that  the  defen- 
dant in  instituting  the  prosecution  of  the  plaintiff  for  per- 
iiiry,  acted  upon  such  a  state  of  apparent  facts  as  did  fead 
him  (mistakenly  no  doubt)  to  believe  that  the  plaintiff  was 
guilty,  and  we  are  not  able  to  see  that  the  defendant  is 
diargeable  with  reaching  an  erroneous  conclusion  because 
of  a  failure  to  exercise  ordinary  prudence  and  discretion. 
The  verdict  seems  to  be  contrary  to  the  evidence,  and  in  the 
interest  of  justice  we  exercise  our  discretion  and  set  it  aside 
and  reverse  the  judgment  entered  upon  it.  We  do  not  say 
that  the  verdict  is  wholly  unsupported  by  any  evidence,  or 
that  the  trial  iudge  should  have  directed  a  verdict  or  non- 
suit. No  doubt  the  case  was  one  for  the  jury  to  pass  upon, 
and  by  granting  a  new  trial  we  do  not  hold  otherwise,  but 
we  think  justice  miscarried  and  that  a  new  trial  should  be 
^^nted. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to 
abide  the  event. 

Bookes,  p.  J.  concurs;  Parker,  J.  dissents. 


Matter  of  the  Estate  of  Roger  D.  Wing. 

(Supreme  Court,  GeriercU  Term,  Third  Department,  Filed  September,  1886.) 
Executors  and  administrators — Discovery  op  property  wrongfully 

WITHHELD  FROM  ADMINISTRATOR — CODE  ClV.  PrO.,  §§  2606-2710— SUR- 
ROGATE HAS  JURISDICTION  TO  DETERMINE  QUESTION  OF  POSSESSION,  BUT 
NOT  OF  TITLE. 

The  appellant,  an  administrator,  presented  a  petition  to  the  surrogate, 
under  Code  Civil  Procedure,  section  2706,  reciting  that  the  respondent  bad 
in  his  possession  certain  bonds  and  notes  which  were  the  property  of  the 
deceased,  which  he  ought  to  deliver  to  the  administrator,  but  refused  to 
do  so.  Code  Civil  Procedure,  section  2710,  provides  that  if  the  person  cited 
shall  answer  "that  he  is  the  owner  of  said  property,  or  is  entitled  to  the 
possession  thereof  by  virtue  of  any  lien  thereon  or  special  property  therein, 
the  surrogate  shall  dismiss  the  proceedings  as  to  such  property.  The  re- 
spondent answered  that  the  property  in  question  was  placed  m  his  hands 
by  the  deceased  under  an  agreement  that  he  shoula  hold  the  same  as 
security  for  such  advances  as  he  should  make  to  the  deceased,  at  the  same 
time  agreeing  to  make  such  advances;  that  he  made  them  and  they  were 
never  repaid;  tliat  according  to  the  agreement  he  disposed  of  the  property 
during  the  life-time  of  the  deceased  and  applied  the  proceeds  to  his  reim- 
bursement and  that  he  had  none  of  the  property  in  his  possession.  The 
surrogate  thereupon  dismissed  the  proceeding.  Upon  appeal  it  was  ?ield, 
that  if  the  respondent's  right  to  dismissal  rested  upon  the  statute  solely, 
the  objection  that  his  answer  did  not  conform  to  its  requirements  would 
have  great  force,  but  that  the  amendment  to  Code  Civil  Procedure,  section 
2710  was  an  attempt  to  codify  the  conditions  under  which  the  party  who 
denies  or  avoids  the  claim  of  right  and  title  in  the  administrator  may  assert 
his  constitutional  right  to  trial  by  jury.    That  the  surrogate  had  the  juris- 
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diction  to  determine,  the  question  of  possession,  but  not  the  question  of 
title.  Held,  by  Pabkbb,  J.,  dissenting,  that  the  surrogate  erred  in  treat- 
ing the  answer  as  true,  or  as  if  it  were  proof  of  the  matters  which  were 
therein  alleged  to  be  facts. 

Theo.  N.  Melville,  for  petitioner;  Hughes  &  Northrup. 
for  Charles  H.  BuU. 

Landon,  J. — The  administrator  presented  his  petition  to 
the  surrogate  under  section  2706,  Code  Civ.  Pro.  The  peti- 
tion recited  that  the  respondent  had  in  his  possession 
certain  bonds  and  notes  which  were  of  the  property  of  the 
deceased,  which  he  ou^ht  to  dehver  to  the  administrator, 
but  refused  to  do  so.  The  respondent  appeared  in  obedience 
to  the  citation  issued  by  the  surrogate  and  answered.  Sec- 
tion 2710'  provides,  that  if  the  pgrson  cited  shall  answer, 
**that  he  is  the  owner  of  said  property,  or  is  entitled  to  the 
possession  thereof  by  virtue  or  any  hen  thereon,  or  special 
property  therein,  the  surrogate  shall  dismiss  the  proceedings 
as  to  such  proi)erty."  The  respondent  did  not  answer  m 
this  form,  but  his  answer  recited  that  the  property  in  ques- 
tion was  placed  in  his  hands  by  the  said  Roger  D.  Wing, 
deceased,  under  an  agreement  between  said  Wing  and  him- 
self, that  deponent  should  hold  the  same  as  security  for 
such  advances  as  deponent  should  make  to  him;  that  the 
deponent  at  the  same  time  agreed  to  make  such  advances, 
that  he  did  make  them,  that  Wing  never  repaid  him;  that 
deponent,  as  bv  the  agreement  it  was  provided  he  might, 
disposed  of  the  property  in  the  lifetime  of  Wing  and 
apphed  the  whole  of  the  proceeds  to  his  reimbursement, 
and  that  he  has  none  of  the  property  in  his  possession. 

The  surrogate  thereupon  dismissed  the  proceeding. 

If  the  respondent's  right  to  such  dismissal  rested  solely 
upon  the  statute,  the  appellant's  objection  that  he  did  not 
by  his  answer  conform  to  its  requirements,  would  have 
great  force.  But  the  amendment  to  section  2710,  Code  Civ. 
Pro.,  made  in  1881,  is  obviously  an  attempt  to  codify,  so 
far  as  they  could  be  foreseen,  the  conditions  under  which  a 

8 arty,  who  denies  or  avoids  the  claim  of  right  and  title  in 
tie  administrator,  may  assert  his  constitutional  right  to  a 
trial  by  jury.  This  court,  in  the  Matter  of  Beebe,  20  Hun, 
462,  affirmed  that  right  in  a  proceeding  similar  to  this, 
instituted  imder  chap.  394,  Laws  of  1870,  the  provisions  of 
which  act  are  embodied,  with  some  modifications,  in  the 
Code  Civ.  Pro. 

Mr.  Throop  in  his  note  to  section  2712,  remarks  that  **  care 
has  been  taken  to  confine  the  decree  to  a  determination  of 
the  possession."  In  matter  of  Curry  (25  Hun,  321),  the 
party  proceeded  against  by  the  administrators  did  not 
answer  at  all,  but  objected  to  the  jurisdiction  of  the  surro- 
gate.   The  general  term  held  that  the  surrogate  had  the 
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right  to  determine  the  mere  question  of  possession,  and 
that  the  statute  went  no  further.  The  court  said  that  it 
did  not  mean  to  suggest  any  doubt  of  the  soundness  of  the 
case  in  20  Hun.  l^e  adjudications,  therefore,  are  to  the 
effect  that  the  surrogate  has  jurisdiction  to  determine  the 
question,  but  not  the  question  of  title.  If  the  respondent 
had  the  possession  and  claimed  no  right  to  withhold  it  from 
the  adnunistrator,  a  mere  depositary  v/ithout  lien,  the  sur- 
rogate ought  to  have  jurisdiction  to  compel  its  surrender. 
But  here  he  asserts  that  he  had  possession  with  the  right  of 
disposition,  which  right  he  exercised.  If  the  siurogate  can 
only  determine  the  respondent's  possession,  and  thereupon 
may  make  a  decree  for  the  sm  render  of  the  property  to  the 
administrator,  in  case  no  sufficient  right  to  withnold  the 
•possession  is  asserted  by  the  respondent,  it  is  manifest  that 
under  the  answer  here  interposed  the  smrogate  has  no  juris- 
diction of  the  issues  necessary  to  be  decided  in  order  to  de- 
cide whether  the  respondent  shculd  sun*ender  the  property. 

Possibly  it  might  be  shown  that  the  respondent  had 
present  possession,  but  there  would  remain  to  be  ascertained 
whether  he  had  the  lien;  if  so,  then  the  amoiuit  of  his  ad- 
vances; and  then  upon  what  terms  he  should  sun*ender  the 
property. 

Tne  order  should  be  affirmed  with  costs  and  disbursements. 

BocKES,  P.  J.,  concurs. 

Parker,  J. — I  dissent.  It  is  conceded  that  the  respon- 
dent did  not  answer  in  the  form  provided  by  section  2710  of 
the  Code  of  Civil  Procedm-e.  Therefore  the  surrogate  was 
not  ousted  of  jurisdiction  by  virtue  of  the  provisions  of  that 
section. 

There  is  no  other  section  of  the  Code  or  statutory  provis- 
ion applicable  to  the  answer  in  question.  The  siUTOgate^ 
therefore,  was  boimd  to  pennit  the  examination  to  go  on. 

If  the  testimony  elicited  should  have  demonstrated  that 
the  title  of  the  property  was  involved,  he  would  not  have 
had  jurisdiction  to  make  a  decree  affecting  it,  but  xmtil  that 
fact  was  shown  by  evidence  he  had  jurisdiction  to  proceed 
with  the  examination.  The  error  of  the  surrogate  consisted 
in  treating  the  answer  as  true,  ovy  as  if  it  wei^e  proof  ^ 
those  matters  which  were  therein  alleged  to  he  facts.  He 
had  no  power  to  treat  it  as  true,  and  for  the  pui-poses  of 
that  proceeding  it  furnished  no  proof,  nor  was  it  evidence 
for  any  purpose. 

The  order  should  be  reversed  with  ten  dollars  costs  and 
printing  disbursements. 
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Matter  of  the  judicial  settlement  of  the  accounts  of  Marga- 
ret Krauz  as  Admr'x. 

{Supreme  Court,  OenercU  Term,  Third  Department,  Filed  September,  1886,) 

1.  Surrogate — Power  to  grant  new  trial  or  rehearing — CJodb  Civ. 

Pro.,  §  2^81,  bubd.  6. 

By  the  Code  of  Civil  Procedure,  §  2481,  subd.  6,  the  surrogate  has. 
power  to  grant  a  new  trial  or  new  hearing  for  fraud  or  newly  discovered 
evidence,  or  other  sufficient  cause,  but  by  the  same  subdivision  he  is  confined 
in  the  exercise  of  this  ix)wer  to  like  cases  and  manner  as  a  court  of 
record 'and  of  general  jurisdiction. 

2.  Same — Reference — Order  for  further  reference   and  new   re- 

port. 

Where  a  matter  has  been  duly  and  regularly  referred  by  the  surrogate 
to  a  referee  to  hear  and  determme,  and  full  time  allowed  to  the  parties  to 
present  all  material  evidence,  no  fraud,  clerical  error  or  newly  discovered 
evidence  sufficient  for  a  court  of  record  to  grant  a  new  trial  upon  has  been 
alleged,  an  order  for  further  reference  will  not  be  sustained  upon  appeal. 

John  T.  McDonoughy  for  app'lt;  Van  Alstyne  &  Hevenor, 
for  resp'ts. 

Landon,  J. — Power  is  conferred  upon  the  surrogate  by 
section  2481  of  the  Code,  subd.  6,  ^Ho  open,  vacate,  modify, 
or  set  aside,  or  to  enter  as  of  a  former  time  a  decree  or 
OFder  of  this  court,  or  to  grant  a  new  trial  or  a  new  hearing 
for  fraud,  newly  discovered  evidence,  clerical  error,  or  other 
sufficient  cause."  But  these  powers,  the  same  subdivision 
further  provides,  ^'must  be  exercised  only  in  a  Hke  case^ 
and  in  the  same  manner  as  a  court  of  record  and  of  general 
jurisdiction  exercises  the  same  powers.'' 

We  do  not  think  the  case  made  by  the  administratrix, 
upon  which  the  surrogate  sent  this  matter  back  to  the 
referee  for  a  further  hearing  and  a  new  report,  justified 
svich  an  order.  This  matter  was  duly  and  regularly  referred 
bjr  the  surrogate  to  the  referee  to  hear  and  determine,  a 
trial  was  had  in  which  the  administratrix  had  full  time  and 
opportunity  to  present  all  the  evidence  she  deemed  mate- 
rial; no  fraud,  or  clerical  error  is  alleged,  no  such  statement 
of  newly  discovered  evidence  is  made  as  courts  of  record 
deem  sufficient  to  grant  a  new  trial  upon,  and  no  other  suf- 
ficient cause  is  stated.  Our  examination  of  the  proceed- 
ing's leads  to  the  conviction  that  the  referee  considered  the 
claims  of  the  administratrix  for  credits  quite  favorably  to 
her.  He  evidently  was  impressed  with  the  fact  that  there 
were  some  expenoitures  by  her  which  she  was  unable  prop- 
erly to  prove,  and  he  therefore  could  not  allow;  but  he  did 
make  qmte  liberal  allowances  for  *' board,  washing,  mend- 
ing,'* etc.,  which  possibly  would  have  been  less,  if  the 
vouchers  had  been  complete  for  all  the  other  expenditures. 
N.Y.  Eep.,  Vol.  HI.        38 
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We  are  of  the  opinion  that  the  surrogate  ought  not  to 
favor  delay  and  increased  expense  by  reopening  a  case  once 
regularly  tried,  unless  the  appUcant  makes  such  a  case  as 
the  Code  prescribes;  and  the  same  strictness  in  this  respect 
should  be  observed  as  in  the  supreme  court. 

Order  reversed  with  ten  dollars  costs  and  printing  dis- 
bursements. 

Learned,  P.  J.,  and  Bockes,  J.,  concur. 

The  First  National  Bank  of  West  Troy  Resp't,  v.  Mar- 
garet Levy  as  Exr'x,  App'lt. 

(Supreme  Court,  OenercU  Term,  Third  Department,  Filed  September,  1886,) 
Practice — Costs — Referee's  report — 'EqjiiTY  action. 

The  report  of  a  referee  was  sufficiently  full  to  pe*  mit  the  entry  of  judg- 
ment thereon  determining  the  issues  of  the  case.  The  report  not  awarding 
costs  none  could  be  adjudged  in  favor  of  or  against  either  party.  The 
referee  made  a  certificate  however  that  he  intended  to  award  costs  to  the 
plaintiff,  but  by  inadvertence  omitted  to  do  so.  Held,  that  the  practice  of 
sending  a  report  back  to  the  referee  to  supply  alleged  omissions  ought  not 
to  be  encouraged,  and  if  allowed  in  any  case  it  should  be  only  for  some 
technical  or  clerical  omission  and  not  to  reinvest  him  with  juaidal  func- 
tions touching  the  case. 

Appeal  from  an  order  sending  the  case  back  to  the 
referee,  for  him  to  pass  upon  the  question  of  costs. 

Smith,  Fursman  &  Cowen,  for  plt'flf's  resp't.;  Moak  & 
Buchanan,  for  def 't's  appl't. 

Landon,  J. — The  report  of  the  referee  is  sufficiently  full 
to  permit  judgment  to  be  entered  thereon,  determining  the 
issues  in  the  case.  The  action  was  in  equity  and  as  the 
referee  did  not  award  or  deny  costs,  no  costs  can  be  adjudged 
in  favor  of  or  against  either  party.  The  referee  has  made  a 
certificate  in  which  he  states  tnat  he  intended  to  award 
costs  to  plaintiflf,  but  by  inadvertence  omitted  to  do  so. 
We  think  the  practice  of  sending  a  report  back  to  the 
referee  to  supply  alleged  omissions  ought  not  to  be  encour- 
aged, and  if  allowed  m  any  case,  it  should  be  only  to  supply 
some  mere  technical  or  clerical  omission;  not  to  reinvest 
that  oflBcer  with  judicial  functions,  touching  the  case  there- 
tofore submitted  for  his  decision.  The  necessity  and  pro- 
Eriety  of  such  action  should  be  clear.  We  refused  to  send 
ack  the  report  in  Gardner  v.  Schtvab,  (34  Hun.,  682). 
Here  the  plaintiff  did  not  submit  a  request  for  an  award  of 
costs.  If  this  had  been  done  possibly  the  defendant  would 
have  presented  objections  to  the  award  proper  for  the  con- 
sideration of  the  referee.  In  view  of  the  certificate  of  the 
referee,  if  these  objections  should  now  be  presented,  it  is 
difficult  to  see  that  they  would  be  considered  at  their  proper 
force. 

Order  reversed  with  ten  dollars  costs  and  printing  dis- 
bursements, and  motion  denied  with  ten  dollars  costs. 
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Charles   W.    Wales  v.    Richard   Stout  and   George 

H.  Stout. 

{Supreme  Court,  General  Term,  Third  Department,  Filed  September,  1886.) 

CoNTKACT— Specific  performakce — Condition  precedent. 

Two  actions  being  brought  against  executors  of  an  estate  to  compel  an 
accounting  and  for  the  determination  of  the  share  of  the  plaintiffs  as  ben- 
eficiaries under  the  will,  the  defendants  in  the  present  action  agreed  to 
execute  a  bond  for  the  payment  of  the  shares  of  the  beneficiaries  upon  the 
discontinuance  of  the  action,  and  upon  the  investment  of  a  sum  of  money 
by  the  executors,  to  indemnify  them  for  their  liability  thus  assumed.  The 
action  being  discontinued,  this  action  was  broucht  to  compel  a  specific  per- 
formance ot  the  contract  and  judgment  obtained  decreeing  the  execution  of 
the  bond.  Upon  appeal  it  was  neld  that  the  investment  by  the  executors 
was  a  condition  precedent  to  the  execution  of  the  bond,  and  that  a  judg- 
ment decreeing  the  execution  of  the  bond  and  not  directing  the  investment 
by  the  executors  was  erroneous. 

L.  Laflin  Kellogg,  for  def'ts  and  app'ts'  Stout;  Lewis  E. 
Carry  for  pFtff  and  resp't;  T.  F.  Bushy  for  Wales. 

Ljcndon,  J.-— I  think  this  judgment  must  be  reversed 
upon  the  facts.  The  evidence  required  the  fact  to  be  found, 
that  as  a  condition  precedent  to  the  defendants  Stout  giving 
their  bond  for  $4,000  to  the  executors  of  the  estate  of  Gideon 
Wales  for  the  benefit  of  the  plaintiff  ancf othei-s,  the  execu- 
tors were  to  invest  said  sum  of  $4,000  with  the  defendants. 
Such  investment  has  not  been  made.  This  judgment 
directs  the  defendants  Stout  to  execute  the  bond,  but  does 
not  direct  the  executors  to  make  the  investment  of  $4,000, 
which  was  to  be  the  consideration  thereof. 

This  action  was  brought  to  enforce  the  specific  perform- 
ance of  a  contract  made  by  the  defendants  Stout,  to  induce 
the  settlement  of  two  actions,  and  by  the  aid  of  which,  or 
in  considerationof  which,  they  were  consoUdated  and  settled, 
and  a  decree  entered  therein.  The  Stouts  were  not  parties 
to  either  action.  The  actions  thus  settled  were  brought, 
one  by  this  plaintiff,  and  the  other  by  his  father,  Henry 
Wales,  against  the  executors  of  the  last  will  and  testament 
of  Gideon  Wales,  deceased,  and  others,  both  having  for 
their  purpose  an  accoimting  by  such  executors,  to  the  end 
that  the  amount  of  one-tenth  of  said  estate,  as  to  which 
both  plaintiffs  were  beneficiaries  imder  the  will,  might  be 
ascertained,  and  be  then  set  apart  for  the  benefit  of  said 

Slaintiffs,  as  by  the  will  directed.  The  executors  had  not 
one  their  duty,  but  were  using  the  estate  in  continuing 
the  tanning  business  in  much  the  same  manner  as  Gideon 
Wales  in  his  lifetime  had  done.  The  defendants  Stout  were 
the  patrons  of  Gideon  Wales  in  his  lifetime  and  of  these 
executors  afterwards,  and  were  large  creditors  of  both,  and 
they  were  doubtful  as  to  getting  their  full  pay,  and  their 
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interests  seemed  to  require  the  continuance  of  the  business 
which  would  be  broken  up  by  these  two  suits  for  an  ac- 
counting. They  actively  promoted  the  settlement  upon 
which  the  decree  was  entered,  fixing  the  one-tenth  interest 
of  the  plaintiffs  at  $4,000  and  they  agreed  to  give  the  bond 
mentioned  in  the  decree.  The  question  of  fact  is,  did  they 
agree  to  give  such  bond,  without  receiving  from  the  execu- 
tors or  otners  the  $4,000,  or  anything  representing  it.  The 
referee  found  that  they  did,  and  therein  I  think  erred. 

The  documentary  evidence  seems  to  be  conclusive. 

First.  The  parties  to  the  two  actions  entered  into  a  stipu- 
lation in  which  the  terms  of  the  settlement  are  stated. 
This  stipulation  recites;  ''That  one- tenth  part  of  the  estate 
of  Gideon  Wales,  deceased,  be  and  the  same  is  hereby  esti- 
mated at  the  sum  of  $4,000,  and  that  a  decree  be  entered 
that  the  said  sum  be  invested  for  the  benefit  of  the  said 
Charles  W.  Wales,  Henry  R.  Wales  and  Jane  Wales,  in 
pursuance  of  the  terms  of  the  will  of  the  said  Gideon 
Wales  (reciting  same),  *  *  That  the  said  sum  be  in- 
vested with  W.  &  R.  Stout  &  Brother,  and  that  they  exe- 
cute a  bond  for  the  payment  thereof  "  (reciting  terms). 

Second.  The  decree  entered  thereon  adjudged  that 
*' $4,000  is  the  one-tenth  part  of  the  estate,"  etc.;  that  "the 
defendants  Reuben  H.  Wales,  Blake  G.  Wales  and  Char- 
lotte G.  Wales  as  executors  and  executrix  of  the  last  will 
and  testament  of  Gideon  Wales,  deceased,  set  apart  and 
invest  said  sum  of  $4,000  for  the  uses  and  purposes  speci- 
fied in  said  wiU.  *  *  *  That  said  sum  of  $4,000  be 
invested  by  said  executors  and  executrix  with  the  firm  of 
W.  &  R.  Stout  &  Brother,  and  that  they  take  from  said 
firm  as  the  evidence  of  said  investment,  and  as  seciu-ity 
for  the  payment  thereof,  and  of  the  interest  thereon,  the 
personal  bond  of  the  members  of  said  firm,"  etc.  **And 
it  is  further  adjudged  that  the  setting  apart  and  investment 
of  the  sum  of  money  (meaning  the  $4,000)  *  *  *  be 
and  hereby  is  accepted  as  and  in  Ueu  of  a  full  and  formal 
accounting  of  said  executors  as  demanded  in  the  complaint 
herein." 

The  complaint  as  originally  filed  claimed  an  enforcement 
of  this  decree,  by  requiring,  first,  the  investment  of  the 
$4,000  by  the  executors,  and  second,  by  the  defendants 
Stout  giving  them  their  bond  therefor.  Other  evidence 
confirms  this  view,  but  the  whole  theory  of  the  plaintiffs* 
case  is  that  the  Stouts  agreed  to  give  the  bond  specified  in 
the  stipulation  and  the  decree,  and  that  they  did  not  agree 
to  give  any  other.  That  bond  was  to  be  given  upon  the 
investment  with  them  by  the  executors  or  otherwise  of  the 
sum  of  $4,000.  That  investment  has  not  been  made.  The 
effort  to  compel  the  executors  to  make  it  has  been  aban- 
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doned,  but  the  bond  is  nevertheless  exacted  and  its  execu- 
•  tion  and  delivery  decreed.  ^ 

I  have  examined  the  able  and  ingenious  argument  of  the 
plaintiff's  counsel,  and  the  elaborate  opinion  of  the  learned 
referee,  and  with  the  more,  care  because  this  finding  is  at 
apparent  variance  with  the  requirements  of  the  documen- 
tary evidence.  They  in  no  way  eliminate  from  the  stipula- 
tion and  decree,  the  fact  that  the  Stouts  were  to  give  the 
bond  upon  the  $4,000  being  invested  with  them. 

Much  stress  is  placed  upon  oral  testimony  to  the  effect 
that  the  Stouts  in  negotiating  the  settlement  offered  to  give 
this  bond,  and  did  not  always  mention  the  fact  that  the  in- 
vestment was  to  be  made  with  or  secured  by  the  executors 
to  them.  But  the  oral  testimony  standing  alone  leads  to 
the  conclusions  that  the  Stouts  before  they  should  rive 
their  bond  expected  some  indemnity.  It  is  plain  that  all 
the  participants  in  the  settlement  expected  that  the  execu- 
tors would  protect  the  Stouts. 

There  are  other  important  questions  in  the  case,  but  as 
this  question  of  fact  is  vital,  they  need  not  be  discussed. 

Judgment  reversed,  complaint  dismissed  with  costs  of 
appeaL 

BocKES,  P.  J.,  Peckham,  J.,  concur. 


The  Gilbert  Car  MANtJFAcruRiNa  Company,  respt,  v. 
William  D  .  Mann,  app'lt. 

{Supreme  Court,  General  Term,  Third  I>epartment,  Filed  September,  1886.) 

Contract— Extension  of  time  undeb— Warranty. 

Where  the  plaintiffs  contracted  to  construct  the  defendant  cars  of  a  speci- 
fied pattern  and  quHlitv  at  a  date  fixed  by  the  terms  of  the  contract  warrant- 
ing them  to  be  of  the  tind  and  quality  agreed  upon,  the  evidence  upon  the 
trml  showing  that  certain  defects  in  the  construction  were  attributable  to 
the  fault  of  the  defendant,  and  that  the  time  for  the  completion  of  the  cars 
had  been  extended,  it  was  held,  that  in  cases  ol  express  warranty  in  execu- 
tory as  well  as  executed  sales,  the  vei:dee  may  rely  upon  the  breach  of 
warranty  without  offering  to  rescind  the  sale  or  retur  i  the  property  or  even 

giving  prompt  notice  of  the  defect.  That  the  warranty  did  not  cover  those 
efects  apparent  to  the  de'endant  when  he  accepted  the  cars,  and  that  upon 
completion  of  the  cars  witliin  the  extended  time,  the  plaintiff  was  entitled 
to  the  compensation  agreed  upon. 

Warren,  Patterson  &  Ckmbelly  for  Ees'pt;  C  C.  cfc  S. 
F,  Prentis,  for  App'lt. 

Landon,  J. — The  judgment  entered  upon  the  repoit  of 
the  referee  should  be  affirmed  as  entirely  warranted  by  the 
evidence,  unless  the  defendant's  claim  for  damages  for 
breach  of  the  contract  was  improperly  disallowed. 

On  the  14th  of  April,  1883,  the  parties,  after  considerable 
preliminary  conference,  concluded  a  contract  made  in 
three  letters,  consisting  of  a  proposal  on  the  part  of  the 


Digitized  by 


Google 


New  York  State  Reporter.  [Sup.Ct. 

plaintiff,  and  its  acceptance  by  the  defendant.  The  plain- 
tiff agreed  to  manufacture  for  the  defendant  three  cars,  two 
called  the  Mann  boudoir  cars,  and  one  the  Patti  boudoir 
car.  These  cars  were  to  be  from  designs  of  the  defendant, 
to  be  ''  very  elegant  and  luxurious,  the  best  material  possi- 
ble, and  of  the  most  careful  workmanship."  The  Mann 
cars  were  to  be  completed  and  deUvered  not  later  than 
October  1,  1883,  and  the  Patti  car  not  later  than  November 
20,  1883.  The  defendant  agreed  to  pay  for  them  upon 
delivery  the  plaintiff's  actual  disbursements  incurred  for 
labor  and  material  employed  in  their  construction,  with  an 
addition  of  fifteen  per  cent. 

The  plaintiff  manufactured  and  delivered  the  cars,  but 
not  within  the  time  specified  in  the  contract.  There  was  a 
delay  of  about  fifty-eight  days  upon  the  Maim  cars  and 
thirty -four  days  upon  tne  Patti  car. 

The  defendant  received  the  cars  upon  delivery,  protesting, 
however,  that  he  did  so  without  prejudice  to  bis  rights 
under  tne  contract.  The  contract  pnce  as  found  by  the 
referee,  and  as  shown  by  the  evidence,  amounted  to  $49,- 
252.43,  of  which  the  defendant  paid  $30,000,  upon  the 
delivery  of  the  cars;  for  the  balance,  $19,262.43,  with  in- 
terest, from  December  20,  1883,  the  date  of  the  delivery  of 
the  last  car,  judgment  was  directed  against  the  defendant. 

The  referee  fmds  that  there  were  only  the  most  trivial 
defects  in  the  workmanship  or  material  of  the  cars,  except 
such  as  ma}  have  arisen  from  the  want  of  proper  seasoning 
of  the  amaranth  used  in  their  construction.  The  referee 
also  finds,  that  sometime  during  the  progress  of  the  work, 
the  defendant  decided  that  the  interior  finish  of  the  cars 
should  be  of  this  wood,  that  the  officers  of  the  plaintiff 
were  not  familiar  with  it,  that  it  was  rare  and  expensive, 
and  that  the  defendant,  at  the  request  of  the  plaintiff,  pro- 
cured it;  that  the  delay  in  the  completion  of  the  cars,  and 
the  defects  that  subsequently  developjed  in  their  construc- 
tion and  finish,  were  in  great  part  attributable  to  the  failure 
of  the  defendant  to  obtain  in  due  timp  for  its  proper  pre- 
paration and  seasoning,  the  requisite  supply  of  this  wood. 

We  think  the  evidence  fully  supports  these  findings. 
The  contract  provided  that  the  details  of  the  drawing  of 
the  bodies,  roofs,  trucks,  material,  finish,  etc.,  trimmings 
and  fixtures,  were  all  to  be  approved  by  the  representative 
of  the  defendant,  and  the  work  of  constructing  the  cars 
should,  during  its  progress,  be  subject  to  the  supervision  of 
said  represenfeative,  and  the  cars  '*  should  be  constructed, 
fitted  and  finished  to  his  satisfaction  and  acceptance 
throughout  all  details."  The  defendant,  by  his  letter  of 
April  10,  wrote  that  his  representative  **  will  be  authorized 
to  approve  any  specifications  or  materials  from  time  to 
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time  should  question  arise."  Eugene  D.  Mann,  a  brother 
of  defendant,  was  this  representative.  When  defendant 
concluded  to  use  amaranth,  a  bill  for  the  amoimt  was  pre- 
pared by  the  plaintiff  and  E.  D.  Mann.  This  was  a 
specification  of  the  quantity,  and  its  approval  fell  within 
the  authority  given  E.  D.  Mann  by  the  defendant.     The 

ElaintMf  objected  that  the  quantity  was  not  large  enough^ 
ut  E.  D.  Mann  assumed  to  decide  and  went  to  New  York 
to  prociu'e  it.  On  the  11th  day  of  August  E.  D.  Mann 
wrote  to  plaintiff  that  he  had  found  amaranth  at  Graham's, 
and  foiu*  days  later,  as  foUows:  **I  have  selected  eight 
logs,  apparently  very  fine,  which  wiU  amply  cover  our 
requirements.  They  will  saw  them  at  once,  and  to  the 
sizes  billed."  There  was  a  delay  in  the  deUvery  of  this  lot 
of  amaranth,  and  the  plaintiff  repeatedly  urged  upon  E.  D, 
Mann  the  necessity  of  promptness  in  forwarding  it.  It 
was,  however,  delivered  and  was  of  good  quaUty,  and  no 
fault  is  found  with  it.  But,  as  the  work  progressed,  this 
quantity  was  f  oimd  to  be  too  small.  The  plaintiff  tele- 
graphed the  defendant  to  order  3,000  feet  more.  This  was 
September  29.  This  the  defendant  did,  but  it  had  to  be 
dned,  and  there  was  not  quite  enough  after  all,  and  this 
took  time.  The  defendant  was  urgent  for  the  prompt 
deUvery  of  the  cars.  The  plaintiff  told  him  the  amaranth 
would  have  to  go  in  green,  not  properly  dried.  The 
defendant's  urgency  was  great,  and  this  amaranth  was, 
with  the  knowledge  of  defendant  and  of  his  representative, 

Sut  in  before  it  was  properly  dried.  The  plaintiff  was 
elayed  four  times  waiting  for  the  amaranth,  also  at  other 
times  for  want  of  leather,  pediment,  panels  and  heaters 
which  defendant  was  to  furnish.  When  the  cars  came 
into  use,  and  heaters  were  placed  in  them,  this  green  wood 
shrunk,  twisted  and  cracked. 

There  is  no  evidence  that  the  cars  were  not  made  and 
finished  **to  the  satisfaction  and  acceptance  throughout  all 
details,"  of  defendant's  representative. 

The  defendant,  with  full  knowledge  of  the  delay,  al- 
though wbile  it  lasted,  constantly  protesting  against  it,  and 
with  full  knowledge  of  the  facts  with  respect  to  the  green 
amaranth,  accepted  the  cars.  He  knew  when  he  accepted 
them  all  the  facts  of  the  case.  He  was  exceedingly  anx- 
ious and  willing  to  take  the  cars.  The  Patti  car  was  for 
the  special  use  of  Madam  Patti  in  a  special  journey  to  and 
fro  across  the  continent,  visiting^sixty  different  cities.  De- 
cember 24,  1883,  and  after  the  delivery  of  that  car,  defend- 
ant wrote  the  plaintiff:  '^ Patti  enraptured  with  her  car. 
Her  delight  was  beyond  expression." 

No  doubt  time  was  of  the  original  essence  of  the 
contract.     When  the  plaintiff  failed  to  perform  in  time. 
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the  defendant  urged  on  the  rapid  completion  of  the  cars. 
He  had  his  election  to  insist  upon  it  or  waive  it.  He  was 
bound  to  good  faith.  After  the  time  expired,  he  said  to 
the  plaintin,  in  effect:  ''Ti-ue,  the  time  has  expired,  but  go 
on  and  finish."  The  plaintiff  did  go  on  and  did  finish. 
The  plaintiff  did  this  either  within  the  contract  or  without 
it.  *There  is  no  pretense  that  any  other  contract  was  made. 
There  can  be  no  other  conclusion  than  that  the  cars  were 
finished  at  defendant's  request  under  the  contract,  and 
therefore  that  defendant  extended  the  time  for  that  pur- 
pose. And  so  are  the  authorities.  Smith  v.  Gugerty,  4 
fearb.,  614;  Sinclair  v.  Tallmadgey  35  id.,  602;  Clark  v. 
Dales  J  20  id.,  42;  Flynn  v.  McKemi,  6  Duer,  203;  Gallagher 
V.  Nichols,  16  Abb.  [N.  S.],  337;  Meehan  v.  Williams, 
2  Daly,  367. 

But  it  is  a  sufficient  answer  to  defendant's  conjplaint  of 
delay,  that  he  could  only  recover,  after  acceptance  of  the 
•cars,  the  special  damages  that  were  sufferea  by  him  be- 
cause of  the  delay,  agamst  which  the  contract,  fairly  con- 
strued, protected  him.  Some  time  was  lost,  it  is  true,  but 
he  gave  no  evidence  tending  to  show  that  he  lost  any  con- 
tracts or  profits  in  consequence.  The  use  of  the  cars  was 
delayed,  but  the  fact  that  ne  entered  upon  his  engagements 
later  than  he  desired  is  not  proof  that  his  profits  from  them 
were  less  or  that  any  were  lost.  The  remedy  of  the  de- 
fendant for  damages  because  of  defects  in  material  or  con- 
struction must  rest  upon  the  plaintiff's  warranty  of  both. 
This  was  an  executory  contract  with  warranty.  It  seems 
now  to  be  settled  that  in  case  of  express  waiTanty  in  ex- 
ecutory as  well  as  in  executed  sales,  the  vendee  may  rely 
upon  the  breach  of  warranty  without  offering  to  rescind 
the  sale,  or  to  return  the  property,  or  even  giving  prompt 
notice  of  the  defect.  Day  v.  Pool,  52  N.  Y.,  416;  Parks  r. 
Morris  Ax.  Co.^  54  id.,  586:  Brigg  v.  Hilton,  09  id.,  517; 
Marshuetz  v.  McGreevy,  23  Him,  408.  But  such  warranty 
does  not  extend  to  such  defects  as  defendant  knew  to  exist 
when  he  accepted  the  cars.  Cases  supra^  Brown  v.  Bur- 
hans,  4  Hun,  227;  Bennett  v.  Buchan,  76  N.  Y.,  386. 

The  defendant  and  his  representative  knew  that  the  green 
amaranth  had  been  used.  The  defendant  knew  the  conse- 
quences to  be  expected  from  its  use.  In  his  letter  to  plain- 
tiff of  August  23,  1883,  referring  to  the  amaranth  th^ 
ordered,  he  wrote:  '^The  stuff  wifl  need  a  lot  of  drying,  as 
my  experience  teaches  me  the  necessity  in  my  style  of  cars 
*  *  *  to  have  wood  absolutely  seasoned."  He  was  in 
part  responsible  for  the  delays  experienced  with  respect  to 
this  wood.  He  was  cautioned  by  the  plaintiff  that  haste 
in  completing  the  cars  was  at  the  risk  of  using  this  wood 
imperfectly  seasoned,  but  he  insisted  upon  haste,  and  thus 
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invited,  the  riik.  We  do  not  think  the  warranty  covered 
this  risk. 

The  other  defects  as  to  which  damages  are  claimed  are 
found  by  the  referee  to  be  trivial.  The  evidence  justiiies 
this  finding.  With  the  exception  of  the  consequences  re- 
sulting from  the  imseasoned  amaranth,  the  plaintiff  seems 
to  have  comphed  with  the  terms  of  the  contract,  except 
as  to  items  so  unimportant  and  easily  and  inexpensively 
remedied  as  not  to  justify  the  finding  of  a  substantial 
departure  or  failure.  Other  exceptions  ai«  urged  by  the 
deiendant.  The  view  above  taken  results  in  overruling 
most  of  them.  We  find  none  that  calls  for  a  reversal  of 
the  judgment. 

Judgment  aflfirmed,  with  costs. 

BocKES,  P.  J.,  and  Parker,  J.,  concur. 


Smith,  Eeceiver,  etc.,  Resp't,  v.  Bellows,  et  cU.,  Appl't. 

{Supreme  Court,  General  Term,  Thir^  Department,  Filed  DeceTiiber  i,  1886,) 

1.  AsaiaioaeiTT  for  benefit  of  cbeditobs— Clerical  error. 

* 

When  the  other  parts  of  a  general  assignment  for  benefit  of  creditors 
show  that  a  clause  directing  the  assignors  to  "  takj  possessiofi/'  etc..  of  the 
assigned  property  is  a  clerical  error,  such  clause  will  not  vitiate  the 
assignment. 

d.  Same— No  reformation  necessary. 

It  is  not  necessary  to  reform  the  instrument;  effect  will  be  given  to  its 
apparent  meaning  without  reformation.  « 

3.  Same— Rights  of  judgment  creditor. 

A  judgment  creditor  cannot  put  any  different  meaning  upon  the  language 
used  than  the  assignors  could  have  done.    His  rights  are  the  same. 

Appeal  from  a  judgment  rendered  upon  the  trial  at  cir- 
cuit, declaring  a  general  assignment  for  benefit  of  creditors 
to  be  fraudulent  and  void  upon  its  face. 

Frank  S.  Blacky  for  Applt;  T.  B.  Wellington^  tor  Resp't. 

By  the  Court:— This  is  an  action  brought  by  a  receiver 
in  proceedings  supplementary  to  set  aside  a  voluntary  as- 
Bignment  for  the  benefit  of  creditors  as  fraudulent. 

On  the  cause  coming  on  for  trial,  after  the  assignment 
had  been  put  in  evidence  and  some  testimony  had  been 
given  by  the  plaintiff,  this  testimony  -was  with  his  consent 
stricken  out,  and  the  case  rested  upon  the  assignment  itself. 

The  Court  took  the  case  from  tne  jury  and  held  that  on 
its  face  the  assignment  was  fraudulent  and  void. 

The  assignment  was  an  indenture  made  between  Willis 
H.  BeUows  and  another,  of  the  first  part,  and  George  H. 
Morrison  of  the  second  part.  It  conveys  all  the  property  of 
N.Y.  Rep.,Vol.  m.        89 
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the  ^*  parties"  of  the  first  part,  to  the  "party"  of  the  sec- 
ond part,  in  trust,  etc.    It  then  proceeds  as  follows: 

''First.  The  party  of  the  first  part  shall  forthwith  take 
possession  of  all  and  singular,"  etc.,  **  and  shall  sell  and  dis- 
pose," etc. 

•  '^Second.  With,  and  out  of  the  proceeds  of  such  sales," 
etc.,  **  the  party  of  the  second  part  is  directed  to  pay  and 
retain  aU  reasonable  costs,"  etc. 

The  alleged  fraudulent  part  of  the  contract  is  that  in  first 
item,  ** party  of  the  first  part."  No  one  can  read  the  as- 
signment and  hesitate  to  see  that  this  was  a  clerical  error* 
Many  of  the  following  items  (there  are  seventeen  in  alh, 
show  this.  The  second  above  quoted  is  one  of  them.  &^ 
are  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  twelfth, 
thirteenth,  fourteenth,  fifteenth;  in  each  of  which  the 
words  ''party  of  the  second  part "  are  used  in  a  way  incon- 
sistent with  any  other  view  than  that  there  was  a  clerical 
error  in  item  first. 

Another  circumstance  may  be  noted.  Whenever  in  other 
places  (about  eight  in  number),  the  assignors  are  mentioned,, 
they  are  calle^  ''parties  of  the  first  part,"  not  party.  Thi& 
is  a  further  indication,  if  one  was  needed,  that  the  words 
in  item  first  was  a  clerical  error  for  "party  of  the  second 
part." 

This  is  not  a  case  where  it  is  necessarv  to  reform  the 
instrument.  That  remedy  is  needed  when  the  real  and  true 
interest  of  the  parties  can  not  be  discovered  from  the  instru- 
ment itself.  Here  no  extraneous  evidence  is  needed.  The 
true  meaning  and  intent  can  not  be  doubted,  and  such 
meaning  and  intent  must  not  fail  on  account  of  a  mere 
clerical  error  manifest  to  any  reader.  We  do  not  think  it 
necessary  to  cite  authorities  on  this  point.  Manv  of  them 
are  referred  to  in  Fairchild  v.  Linen  (42  N.  Y.  buper.  Ct», 
265),  and  others  stiU  are  set  forth  in  the  brief  of  the  appel- 
lant's counsel. 

It  can  hardly  be  doubted  that  if  the  assignors  had  attempt- 
ed to  take  possession  imder  this  first  item,  the  assignee 
could  have  successfully  prevented  such  an  attempt.  If. 
then,  as  between  the  assignors  and  assignee  this  clerical 
error  would  have  been  disregarded,  it  can  not  avail  this 
plaintiff.  He  cannot  claim  a  different  construction  of  the 
words  of  the  instrument  from  that  which  it  would  have 
had  between  the  parties. 

We  think  the  ludgment  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Opinion  by  Learned,  P,  J.;  Bockes  and  Landon,  JJ., 
concur. 
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In  the  Matter  of  the  Petition  of  the  Female  Academy  ot 
THE  Sacred  Heart,  to  Vacate  an  Assessment. 

{Supreme  Court,  Qeneral  Term,  First  Department,  Filed  October  IS,  1886.) 

Taxes  aito  assessbiients— When  assessment  fob  constructing  sewers  von> 
— New  York. (City  of,). 

The  construction  of  sewers  in  a  city  street  is  an  independent  work  under* 
the  charter.  Building  basins  and  drains  for  the  protection  of  the  roadway 
during  the  progress  of  grading  and  paving  the  street,  is  not  part  of  the 
work  of  sewering.  An  assessment  upon  adjacent  property  of  the  cost  ot 
constructing  sewers  by  "  day's  work/  after  the  charter  of  1878  went  intb 
effect,  is  void. 

Appeal  by  the  mayor,  etc.,  from  an  order  vacating  an 
assessment,  for  the  expenses  of  constructing  a  sewer  m  a 
portion  of  St.  Nicholas  avenue,  in  the  city  of  New  York. 

O.  L.  Sterling,  for  Appl't ;  James  A.  Deering,  for  Eesp'fc 

Daniem,  J. — The  sewer  for  the  cost  of  which  the  assess- 
ment was  made,  was  constructed  in  St.  Nicholas  avenue* 
between  One  hundred  and  twenty-fourth  and  One  hundr^ 
and  thirty-second  streets,  and  the  petitioner's  property  upon 
the  avenue  was  assessed  for  a  portion  of  the  expenses  of  the 
sewer.  The  work  of  constructing  the  sewer  and  furnishing 
and  supplying  materials  for  it,  was  not  done  by  contract,  but 
by  days^  work,  and  the  material  was  supplied  by  orders  or 
requisitions  made  for  that  purpose.  And  because  of  the 
onnssion  to  let  and  construct  the  sewer  by  contract,  as  that 
had  been  provided  for  by  section  91  of  chapter  335  of  the 
Laws  of  1873,  the  petitioners  denied  the  Uability  of  their 
property  to  be  assessed  for  any  part  of  the  expenses.  In 
answer  to  this  objection  it  was  insisted  on  behalf  of  the  city, 
that  the  work  was  in  pro^ss  at  the  time  when  the  act 
of  1873  went  into  eflfect,  wmch  was  for  all  general  purpr^ses, 
the  30th  of  April,  1873.  And  by  this  section  requiring  work 
to  be  done,  or  supplies  to  be  furnished  by  contract,  exceed- 
ing in  amount  the  sum  of  one  thousand  dollars,  an  excep- 
tion was  made  from  its  operation  and  effect,  of  such  works 
as  were  at  the  time  of  its  enactment  in  progress,  and  which 
were  authorized  to  be  done,  otherwise  than  by  contract  by 
a  law  or  ordinance  of  the  city.  To  establish  the  fact  tha^ 
the  work  was  in  progress  at  the  time  when  this  sec- 
tion of  the  act  went  into  eflfect,  proof  was  given  that  basins 
had  previously  been  constructed  in  a  portion  of  the  avenue, 
whicn  were  desired  to  be  connected  with  the  sewer  when 
that  should  be  laid.  These  basins  were  built  between  the 
16th  of  June,  1872,  and  the  30th  of  April,  1873.  When 
they  were  built  the  work  of  regulating,  grading,  curbing 
and  flagging  the  avenues  was  in  progress,  and  the  object  ot 
building  them  at  that  time  was  to  receive  and  carry  away 
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the  water  flowing  upon  the  avenue,  as  it  might  be  caused 
by  the  rain  fall,  and  the  cost  of  their  construction  was  de- 
frayed as  a  part  of  the  expenditure  of  the  work  upon  the 
avenue.  An  account  was  kept  in  the  books  of  the  proper 
department,  of  the  expenditures  made  for  their  construction 
which  was  charged  as  the  expenditure  of  moneys  for  build- 
ing sewers,  but  the  sewer  in  question  was  not  connected 
with  either  of  these  basins,  nor  upon  that  part  of 
the  avenue  where  the  basins  were  located.  And  the  con- 
struction of  the  sewer  was  not  commenced  until  some  time 
in  the  quarter  preceding  the  3()th  of  September,  1875,  and 
it  was  completed  during  the  quarter  ending  on  the  1st  of 
March,  1876.  The  particular  plan  under  which  the  sewer 
was  constructed  was  prepared  in  the  month  of  January,  1874, 
cmd  on  the  twenty-ninth  of  that  month  was  approved  by  the 
commissioner  of  public  works.  And  in  laying  it  a  distinct 
and  separate  account  was  kept  with  the  work  in  the  books 
of  the  department  of  public  works.  This  sewer  extended 
to  132nd  street,  which  was  the  highest  j)oint,  and  the  line 
of  the  avenue,  by  which  it  was  divided  mto  two  sewer  dis- 
tricts, one  part  flowing  to  the  south,  and  the  other  part  to 
the  north,  and  the  assessment,  which  is  the  subject  of  com- 
plaint, was  made  for  the  cost  and  expense  of  constructing 
and  laying  this  sewer.. 

From  these  facts  it  is  very  clear  that  the  work  of  con- 
structing and  laying  the  sewer  was  entirely  separate  and 
distinct  from  that  of  the  improvement  of  the  street  and  tfie 
construction  of  the  basins.  At  the  time  when  this  section 
of  the  act  of  1873  went  into  effect,  no  step  had  be^i  taken 
otherwise  than  the  adoption  of  general  plans  for  the  sew- 
erage of  the  district  towards  laying  this  sewer,  but  the 
WO&  was  directed  to  be  comraencea  and  carried  to  com- 

{detion  after  this  provision  of  the  statute  went  into  effect, 
t  was  a  work  which  could  have  been  laid  and  performed 
bv  contract.  There  was  not  the  sUghtest  difficulty  or 
obstacle  standing  in  the  way  preventing  that*  from  iJeing 
done  at  the  time  the  work  was  undertaken.  And  under 
this  provision  of  the  statute,  and  the  construction  given  to 
it,  in  Matter  of  Weil  (83  N.  Y.,  543),  and  Matter  ofBlodgett 
(91  id.,  117),  that  course  should  have  been  taken.  Pew 
cases  can  arise  more  thoroughly  exemplifying  by  the 
enhanced  cost  of  the  work,  the  necessity  of  enforcing  and 
applying  this  provision  of  the  law.  If  it  had  been  com- 
plied with,  the  cost  of  the  work  would  have  been  slight  in 
proportion  to  the  expenditures  charged  for  performing  it  as 
it  was  done.  The  increased  expenditure  clearly  illustrates 
tiie  necessity  of  such  legislation.  It  was  no  less  than  an 
Abuse  of  authority  to  charge  the  sum  for  the  performance 
of  this  work  which  has  been  included  in  this  assessment. 
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The  object  of  the  law  was  to  protect  the  owners  of  property 
from  imposition  and  spoliation  of  this  description,  and  it 
should  be  hberally  carried  into  effect  to  accompUsh  that 
result.  The  order  appealed  from  was  entirely  proper,  and 
it  should  be  affirmed,  with  costs. 

The  order  made  in  the  matter  of  the  petition  of  the 
United  States  Trust  Company  reheved  the  petitioner's 
property  from  an  assessment  for  the  cost  of  constructing  a 
sewer  in  St.  Nicholas  avenue,  between  132nd  and  155th 
streets,  and  the  facts  relating  to  the  case  as  it  was  presented 
bj  the  proof  are  similar  to  those  which  have  just  been  con- 
sidered. The  plan  for  its  construction  was  approved  by. 
the  commissioner  of  pubUc  works  on  the  29th  of  January, 
1874,  and  the  work  was  commenced  by  the  defendant  on 
the  eighth  of  the  following  month  or  April,  and  it  was 
completed  previous  to  the  31st  day  of  December,  1875.  This 
was  not  done  by  contract,  but  by  days'  work,  and  for  the 
reasons  assigned  in  the  other  case,  the  order  from  which 
this  appeal  has  been  taken  should  also  be  affirmed  with  the 
usual  costs  and  disbursements. 

Macomber  and  Brady,  JJ.,  concur. 


John  F.  Betz,  Eesp't,  tz.  Henry  Daily,  jr.  and  Georgk 
W.  Moore,  impleaded,  etc.,  Appl'ts. 

{Su^preme  Court ,  General  Term,  First  Department,  Filed  October  15, 1886.) 

1.  Conspiracy — Damages  —  Partnership  —  When  cause  op  action  fou 

CONSPIRACY  complete— Measure  of  damages. 

Where  in  an  action  by  one  partner  against  his  co-partner  and  strangers  to 
the  firm,  for  fraudulently  conspiring  to  make  and  negotiate  notes  m  the 
partnership  name,  with  intent  to  compel  the  plaintifiF  to  pay  them,  the  notei^ 
had  not  been  paid  when  the  suit  was  commeoced,  but  were  paid  by  the 
plaintiff  before  trial.  Held,  that  tlie  cause  of  action  was  complete  when 
the  wrong  was  done,  and  before  the  notes  were  paid,  and  that  the  measure 
of  damages  was  the  amount  of  fraudulent  notes  and  interest. 

2.  Same — Charge  to  jury  that  no  verdict  could  be  rendered  for 

PLAnrriFF  unless  two,  at  least,  conspired — Not  error  ENTrruNe 

DEFENDANT  TO  REVERSAL  OF  JUDGMENT. 

The  trial  judge  charged  the  jury  that  the  action  being  for  conspiracy,  no 
verdict  could  be  rendered  for  the  plaintiff  unless  two,  at  least,  conspired 
tc^ther  and  had  carried  out  the  conspiracy.  This  was  excepted  to.  On 
appear,  Tield,  that  the  plaintiff  had  the  right  to  recover  against  the  defend- 
ant who  practiced  the  fraud,  even  though  he  failed  to  prove  the  conspiracy; 
but  that  the  defendant  could  not  compfiin  of  the  plaintiffs  jfailure  to  avail 
himself  of  that  right,  and  that  the  charge  was  more  favorable  to  them  than 
they  were  entitlea  to,  and  not,  therefore,  an  error  entitling  them  to  reverse 
the  judgment 

t.  Same— EviDENCB, 

Held,  further,  that  the  Judgment-roll  in  an  action  for  an  accounting  be- 
tween the  partners,  to  which  the  defendants.  Daily  and  Moore,  were  not 
parties,  was  properly  received  to  establish  the  fact  that  the  defrauding" 
partner  had  no  interest  in  the  firm  when  he  committed  the  fraud.  ' 
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Appeal  by  the  defendants,  Henry  Daily,  Jr.  and  George 
W,  Moore,  from  a  judgment  rendered  against  them  and 
one  Bauer,  in  favor  of  the  plaintiff  by  a  jury,  and  also  from 
an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes. 

S.  W.  Fullerton^  for  app'lt;  Samuel  Untermyery  for  resp'ts. 

Macomber,  J. — At  the  trial  the  complaint  was  dismissed 
as  to  the  defendant  LitteU,  but  the  case  proceeded  to  a  ver- 
dict against  the  other  defendants. 

The  action  is  for  fraud  and  conspiracy.  The  plaintiff  and 
the  defendant  Bauer  were  co-partners  m  business  under  the 
firm  name  of  Bauer  &  Betz,  from  February,  1878,  to  January, 
1883,  these  persons  succeeding  a  ^ior  co-p^nership,  which 
was  bcRun  a  few  years  earlier.  The  new  firm  was  mdebted 
to  the  j^aintiff  in  the  year  1882,  for  a  considerable  sum  of 
money,  which  upon  an  accounting  had  after  the  b^;inning 
of  this  action,  was  shown  to  be  $13,300  over  and  above  afl 
claims  which  the  co-partnership  of  Bauer  &  Betz  had 
against  him. 

The  firm  was  also  indebted  to  a  brother  of  the  plaintiff, 
John  J.  Betz,  in  the  sum  of  $30,000  at  the  same  time.  The 
defendant  Bauer  was  authorized  to  make  a  promissory  note 
for  payment  in  part  of  his  indebtedness  to  John  J.  6auer, 
but  he  possessed  no  general  authoVity  of  the  firm  or  Betz  to 
execute  in  the  fiim  name  any  commercial  paper  whatever. 
In  November,  1882,  Bauer  applied  to  the  firm  of  Moser  & 
Heidemer,  for  a  loan  of  $10,000,  representing  to  that  firm 
that  he  desu'ed  to  use  the  money  to  pay  an  installment  upon 
John  J.  Betz's  note.  The  note  was  accordingly  discounted 
by  that  firm  and  the  proceeds  were  paid  over  to  Bauer. 
Tnis  monev  never  found  its  way  into  the  hands  of  the  firm 
of  Bauer  &  Betz,  on  the  contrary  the  portion  represented 
by  a  check  of  Moser  &  Heidemer  in  the  sum  of  $8,176.44 
was  handed  to  the  defendant  Daily,  who  was  at  that  time 
Bauer's  counsel,  and  who  was  to  some  extent  acquainted 
with  the  financial  condition  of  the  firm  of  Bauer  &  Betz. 
About  the  same  time  the  defendant  Bauer  also  obtained  a 
check  of  Moser  in  the  sum  of  $5,005,  upon  a  note  which 
he  (Bauer)  had  made  in  the  name  of  the  firm,  and  Moser  at 
the  same  time  gave  Bauer  the  promissoiy  note 'of  Mr. 
Yungling  for  $5,273.18  for  this  check  and  Yungling 
under  Bauer's  direction,  gave  Moser  three  notes  ex- 
ecuted by  Bauer  in  the  firm  name  of  Bauer  &  Betz,  one 
for  $2,743.50,  another  for  $5,006,  and  another  for  $2,- 
350.75.  The  several  sums  of  money  were  deposited  by 
Bauer  in  the  Nassau  Bank,  and  coiistituted  the  omy  moneys 
of  that  firm  then  in  bank.  None  of  these  moneys  were 
used  to  pay  any  portion  of  the  John  J.  Betz  note.     The 
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sums  so  deposited  in  bank,  namely,  $12,030.96,  were  drawn 
out  by  £wo  checks  si^ed  by  Bauer  in  the  name  of  the  firm, 
one  to  the  order  ot  the  defendant  Littell,  in  the  sum  of 
$5,256.50,  and  the  other  to  the  order  of  the  defendant 
Greorge  W.  Moore,  in  the  sum  of  $6,818.  These  checks 
were  severally  endorsed  bjr  the  payees  thereof.  Other  notes 
were  made  also  by  Bauer  in  the  firm  name,  two  of  which 
the  defendant  Moore  procured  to  be  discounted.  There 
were,  in  fact,  so  made,  notes  amounting  in  all  to  the  sum 
of  $92,000,  but  only  the  sum  of  $46,500  thereof  was  actu- 
ally negotiated  to  different  parties.  A  large  portion  of  the 
proceeds  of  the  notes  was  used  to  buy  government  bonds, 
all  of  which  bonds  were  placed  in  the  hands  of  the  defend- 
ant Daily,  where  they  now  are.  The  charge  of  fraud  and 
conspiracy  is  that  the  defendants  combined  so  to  make  a 
large  number  of  notes  in  the  name  of  the  firm,  the  validity 
of  which  the  plaintiff  himself  could  not  successfully  con- 
test, and  by  means  of  such  fraudulent  notes  to  compel  the 
plaintiff  to  buy  Bauer  off  and  pay  him  a  large  sum  of 
money,  about  $60,000,  for  which  sum  they  intended  to  offer 
to  siurender  the  notes,  thus  coercing  the  plaintiff  into  a 
large  payment  of  money  to  his  copartner. 

The  charge  is,  and  there  is  evidence  to  sustain  it,  which 
the  jury  has  pronounced  to  be  reliable,  that  both  the  de- 
fendants, Daily  and  Moore,  took  an  active  and  personal 
interest,  in  advising  and  helping  by  their  acts,  the  defendant 
Bauer  in  making  and  negotiating  the  fraudulent  notes. 
Indeed,  the  defendant  Bauer  himself  testified  that  the 
method  chosen  thus  to  coerce  the  plaintiff  into  a  settlement 
was  suggested  by  the  defendant  Daily  to  him.  This  scheme 
was  earned  out  by  these  persons,  as  the  evidence  discloses, 
substantially  to  the  letter,  as  they  had  planned  it.  After 
throwing  upon  the  market  half  the  notes  that  had  been 
made,  Bauer,  as  it  is  claimed,  under  the  direction  of  Daily, 
fled  the  state  and  kept  himself  secreted  for  some  time,  hv- 
ing  and  communicatmg  with  Daily  and  Moore  under  an 
assumed  name.  Before  the  trial  of  this  action  all-  of  the 
notes  that  had  been  negotiated  had  matured  and  had  been 
paid  by  the  plaintiff.  The  recovery  in  his  favor  is  for  the 
whole  amount  of  such  payments,  with  interest  thereon. 
As  the  jury  have  found  the  facts  to  exist  in  this  case,  this 
was  beyond  question  the  correct  measure  of  damages.     The 

Elaintiff  was  not  injured  to  the  amount  of  moneys  which 
e  had  paid  out  in  taking  up  these  fraudulent  notes  at  the 
time  of  beginning  the  action;  the  injury  to  him  was  done 
when  the  notes  were  first  negotiated. 

The  jury,  by  the  verdict,  have  estabUshed  the  fact  that 
the  fraud  consisted  of  an  illegal  attempt  to  cheat  and  de- 
fraud Betz  out  of  the  sum  of  $60,000.     In  Thayer  v.  Manly, 
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(Y3  N.  Y.  305),  the  court  says:  "One  of  the  notes  was  past 
due,  (that  is,  at  th^  time  of  the  trial,  but  none  of  them 
were  due  when  the  action  was*  commenced.)  Two  others 
had  not  arrived  at  maturity  at  the  time  of  the  trial,  and  all 
of  them  were  then  in  the  defendant's  possession.  The 
judge  on  that  trial  charged  that  the  plaintiff  was  entitled 
to  recover  an  amount  equal  to  the  face  of  the  three  notes^ 
and  a  recovery  was  had  accordingly.  We  think  there  was 
no  error  in  the  charge.  The  plaintiff,  thus  being  liable  to 
the  risk  or  being  obEged  to  pay  the  notes  when  the  action 
was  brought,  he  was  entitled  to  recover  the  actual  damage 
which  might  accrue  to  him  by  reason  of  any  transfer  of  the 
same,  and  that  right  is  not  impaired  by  the  fact  that  one  or 
more  of  the  notes  might  become  due  at  the  time  of  a  future 
trial.  The  cause  or  action  existed  when  the  suit  was 
brought,  and  cannot  thus  be  impaired  or  frittered  away." 

Under  this  authority  the  jury;  was  iustified  upon  the  evi- 
dence to  render  a  verdict  against  the  defendants  for  the 
whole  sum  paid. 

In  examining  the  testimony  in  the  case,  it  is  seen  that 
the  evidence  given  by  the  defendant  Bauer  was  full  of  ap- 
parent contradictions  of  his  previous  acts  and  declarations 
and  statements  in  writing,  some  of  which  were  made  imder 
oath.  But  testimony  was  adduced  to  show  that  such  pre- 
vious declarations  and  acts  had  been  procured  to  be  done^ 
in  part  at  least,  by  the  defendant  himself.  The  trial  court 
most  carefully  instructed  the  jury  that  the  testimony  of 
Bauer,  xmder  the  circmnstances,  snould  be  scrutinized  with 
care,  and  should  be  regarded  with  suspicion.  The  jury  was 
carefully  instructed  on  this  point.  They  have  seen  fit, 
however,  to  decide,  as  a  matter  of  fact  that  the  story  as 
told  by  Bauer,  the  man  himself  who  most  profited  by  the 
conspiracy,  was  consistent  with  the  facts  and  circumstances 
in  the  case  which  lay  outside  of  the  testimony  of  any  of  the 
parties  to  it,  and  which  was  in  a  large  measure  uncontra- 
dicted. The  testimony  of  the  defendants  Daily  and  Moore,, 
if  believed  by  the  jury  to  be  true,  go  far  to  exculpate  them 
from  any  intentional  wrong  and  of  any  purpose  whatever 
to  injure  the  plaintiff.  Indeed,  the  trial  court  instracted 
the  jury,  in  substance,  that  if  Daily  and  Moore  acted  in 

food  faith  and  did  no  more  than  Daily  had  honestly  advised 
is  cUent  Bauer  that  he  could  do,  there  could  be  no  re- 
covery against  them.  This  surely  is  as  far  as  the  court 
can,  under  the  circumstances,  be  expected  to  go. 

There  would,  therefore,  be  no  serious  question  as  to  the 
duty  of  the  court  to  affirm  the  judgment  if  the  verdict  was 
arrived  at  upon  a  conflict  of  evidence,  except  for  the  al- 
leged error  in  the  charge  of  the  learned  judge  upon  another 
siiDJect.     The  jury  was  instructed  that  inasmuch  as  the 
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action  was  for  a  conspiracy,  they  could  render  no  verdict 
unless  they  found  that  two  at  least  of  the  defendants  had 
combined  and  conspired  together,  and  had  carried  out  the 
conspiracy.  He  said:  y  However  guilty  you  may  find  the 
defendant  Bauer  in  this  case',  unless  you  mid  there  was  this 
fraudulent  intent  and  guilty  knowledge  on  the  part  of 
either  Daily  or  Moore,  a  general  verdict  will  have  to  be  ren- 
dered in  favor  of  the  defendants  because  one  man  cannot 
conspire  with  himself."  It  has  been  frequently  held  that  in 
a  case  of  conspiracy,  the  evidence  of  tne  conspriacy  fail- 
ing, the  court  would  permit  the  plaintiff,  if  the  case  war- 
ranted it,  to  recover  against  one  defendant  for  the  deceit  or 
fraud.  See  Jones  v.  Baker ^  7  Cow.,  444;  Qaffneyv,  Colvilly 
6  Hill,  573. 

The  learned  judge,  in  his  opinion  upon  a  motion  for  a 
new  trial,  construes  this  portion  of  his  charge  as  being  in 
reality  more  favorable  to  the  defendants  than  they  were 
entitled  to,  and  on  the  whole  we  are  inclined  to  adopt  this 
view.  There  was  evidence  in  the  case  which,  if  the  jury 
beUeved  it  was  sufficient  for  them  to  hold  any  one  of  the 
defendants  for  the  fraud  and  deceit  practiced  upon  the 
plaintiff,  and  in  reaUty  there  was  no  question  made,  hut  that 
the  defendant  Bauer  was  so  hable,  because  he  in  his  testi- 
mony confessed  to  it.  The  argument  of  the  defendant's 
counsel,  like  the  first  impression  derived  from  this  portion 
of  the  charge,  would  naturally  be,  that  the  defendants 
Daily  and  Moore  might  possibly  complain  of  it  because  as 
judgment  must  ^o  against  Bauer  in  any  event,  it  tended  to 
coerce  the  jury  into  rendering  a  verdict  against  them  as 
weU,  while  in  truth  and  in  fact,  as  it  might  be  contended, 
the  jury  might  have  acquitted  them  of  any  intentional 
wrong.  But  such  argument  does  the  whole  charge,  taken 
together,  obvious  injustice.  By  this  portion  of  it,  the  jury 
were  compelled  to  find  as  a  fact  the  existence  of  the  con- 
spiracy, and  if  they  f oimd  its  existence  and  also  found  that 
the  fraudulent  intent  and  guilty  knowledge  existed  also  in 
the  hearts  and  minds  of  Dgdly  and  Moore,  a  recovery  could 
be  had  against  the  three  defendants.  It  is  seen,  therefore, 
in  reaUty  the  charge  was  more  favorable  to  each  individual 
defendant  than  the  court  was  required  to  make  under  the 
circumstances.  We  cannot  assume  that  the  jury  did  not 
act  upon  what  they  deemed  credible  evidence  in  holding 
the  three  defendants  guilty  of  the  conspiracy.  We  cannot 
assume  that  they  would  permit  themselves  to  render  an 
unjust  verdict  against  two  other  defendants  because  Bauer 
had  confessed  his  offense. 

It  was  not  error  ii^  the  court  to  receive  in  evidence  the 
judgment-roll  in  the  case  of  Bauer  v.  Betz,  It  was  not  re- 
N.  Y.  Eep.,  Vol.  HI.        40 
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ceived  for  any  purpose  except  to  establish  as  between  Betz 
and  Bauer,  the  condition  of  their  partnership  accounts,  and 
it  was  competent  for  that  and  that  alone.  It  was  not  re- 
ceived against  the  defendants  Daily  and  Moore  for  any  pur- 
pose. 

We  have  examined  the  other  exceptions  in  the  case,  and 
we  do  not  find  in  any  of  them  such  error  as  would  justify 
the  court  in  granting  a  new  trial. 

The  judgment  should  be  affirmed  vdth  costs. 

Brady  and  Daniels,  JJ.,  concur. 


Charles  Doll  and  another  Resp'ts.  v.  Whjjam  Noblb 

App'lt. 

{Supreme  Courts  QeneraX  Term,  First  Department,  FOed  October  16, 1886.) 
OoNTRACT — Construction   op— Substantial   perforin ance  all  that  ib 

REQUIRED. 

Where  in  a  contract  for  polishinfi^  wood  work  it  is  provided  that  the 
work  shall  be  done  to  the  entire  satisfaction  of  the  defendant,  the  court  in- 
structed the  iury  that,  **  if  the  work  was  done  in  the  best  workmanlike 
manner,  the  defendant  was  bound  to  be  satisfied,  and  could  not  arb.trarily, 
and  without  reason,  avoid  responsibility  by  saytng  that  he  was  not  satisfied." 
Heidy  no  error,  and  that  a  substantial  penormance  of  the  contract  was  ail 
that  was  required. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a 
jury  at  the  circuit,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

Samuel  Untermeyer,  for  resp'ts;  John  H.  V,  Arnold^  for 
app'lts. 

Macomber,  J. — This  action  is  brought  to  recover  a  bal- 
ance of  $1,000  remaining  impaid  upon  a  contract  for  polish- 
ing and  varnishing  the  woodwork  in  the  houses  of  the  de- 
fendant, and  secondly  to  recover  $833.50,  the  amount 
alleged  to  be  due  the  plaintiflfs  for  extra  material  and  ser- 
vices rendered  by  them  to  the  defendant  in  such  work,  but 
which  were  furnished  and  made  outside  of  the  terms  of  the 
contract.  The  juiy  rendered  a^  verdict  for  both  causes  of 
action  and  rejected  wholly  the  counter-claim  made  by  the 
defendant  for  damages  for  the  non-performance  by  the 
plaintiflfs  of  the  work  contracted  for. 

The  contract  required  the  plaintiflfs  to  complete  the  work 
in  the  best  workmanlike  manner,  under  the  superintendence 
of  the  defendant's  foreman,  William  Picken,  and  the  work 
to  be  done  as  well  as  the  parlor  floor  in  589  Fifth  avenue. 
It  further  required  the  buildings  to  be  completely  finished 
to  the  satisfaction  of  the  owner  or  his  superintendent,  and 
pending  the  expression  of  their  satisfaction,  the  sum  of 
$5,000  was  to  remain  unpaid.  Notwithstanding  this  pro- 
vision, however,  the  defendant,  fi-om  time  to  tmie  paid  tO 
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the  plaintiflfs  of  this  reserved  fund  of  $5,000  the  sum  of 
|i,000,  leaving,  as  before  stated,  only  $1,000  unpaid  upon 
the  whole  contract..  This  is  explained,  however,  by  the  de- 
fendant who  says  that  he  did  it  through  the  great  importu- 
nity of  the  plaintiffs  or  one  of  them,  and  in  order  to  induce 
tl^  {daintifrs  to  proceed  with  the  work  when  they  were 
threatening  to  abandon  it  altogether.  There  is,  therefore, 
nothing  to  be  taken  against  the  defendant  by  reason  of 
advancing  four-fifths  of  this  reserved  fund  which  he  was  not 
obliged  to  pay  imtil  the  final  completion  of  the  work. 

The  evidence  was  conflicting.  We  have  examined  in 
detail  tha  testimonv  given  in  behalf  of  the  plaintiffs,  and 
find,  as  the  result  therefrom,  that  apparently  credible  wit- 
nesses testified  that  the  work, was  done  in  the  best  work- 
manlike manner,  and  that  two  of  the  witnesses  testified 
that  after  the  finishing  of  the  work  as  they  supposed,  they 
asked  the  defendant  if  there  was  anything  more  for  them 
to  do  in  order  to  fully  complete  the  contract,  and  that  the 
defendant  replied  that  there  was  not. 

In  behalf  of  the  defendant,  witnesses  were  called  whose 
testimony,  with  more  or  less  directness,  is  to  the  effect  that 
some  portions  of  the  work  were  improperly  done.  So  much 
for  the  evidence  as  it  relates  to  a  recovery  upon  the  original 
written  contract. 

In  respect  to  the  claim  for  additional  labor,  the  evidence 
w-as  equally  conflicting,  and  yet  we  find  in  it  clear  and  posi- 
tive testimony  upon  which  a  verdict  of  a  ju^  could  safely 
rest  m  favor  of  the  claim  made  therefor. .  The  testimony 
adduced  for  the  defendant  was  to  the  effect  that  a  portion 
of  the  claim  for  extra  services  and  materials  was,  according 
to  the  custom  of  the  trade,  embraced  within  the  written 
<x)ntract.  There  was,  therefore,  a  clear  conflict  of  evidence 
upon  aU  branches  of  the  case  which  rendered  it  necessary 
for  the  court  to  submit  the  case  to  the  jury,  which  was 
done  with  a  full  and  certainly  not  imf air  statement  of  the 
condition  of  the  evidence  for  the  respective  parties.  It  fol- 
lows, therefore,  that  the  judgment  must  be  affirmed  unless 
some  error  was  conamitted  by  the  trial  judge  in  the  con- 
struction which  he  put,  both  in  his  rulings  and  in  his 
charge  to  the  jury,  upon  the  terms  of  the  "written  contract. 
The  only  expression  contained  in  the  contract  which  was 
out  of  tne  ordinary  run  of  agreements  is,  that  the  work 
should  be  done  to  the  entire  satisfaction  of  the  defendant. 
The  court  instructed  the  jury,  as  we  think  properly,  that 
this  term  should  be  construed  in  connection  with  the  other 
portions  of  the  contract,  and  that  if  they  found  that  the 
work  was  done  in  the  best  workmanlike  manner  as  another 

ert  of  the  contract  provided,  the  defendant  was  bound  to 
satisfied  and  could  not  arbitrarily  and  without  reason, 
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avoid  responsibility  by  simply  saying  he  was  not  satisfied 
We  are  of  the  opinion  that  the  learned  trial  judge  adopted 
adopted  the  true  construction  of  this  agreement;  that  no 
error  was  committed,  either  in  his  instructions  to  the  jury 
or  upon  his  rulings  upon  the  evidence,  and  that  conse- 
quently the  judgment  snould  be  afl&rmed,  with  costs. 
Danieia  and  Brady,  JJ.,  concur. 


The  Harlem  BRroGE,  Morisania  and  Fordhah  Railroad^ 
Company  v.  The  Southern  Boulevard  Bahjioad 
Company. 

(Supreme  Court,  General  Term,  First  Department,  Filed  October  il,  1886.) 

Nbw  York  (city  of)- street   railroads — Southern  boulevard— Laws 
1867,  chap.  295— Not  repealed. 

The  provisions  of  the  law  of  1867  for  the  opening  of  the  Southern 
Boulevard,  forbidding,  except  for  the  purposes  or  crowing  the  same,  the 
laying  or  constructing  of  any  railway  or  tramway  on  any  part  thereof,  is 
not  repealed  by  the  general  street  ranroad  act  of  1884,  and  such  boulevard 
is  still  exempt  from  having  laid  upon,  except  to  cross  it,  the  tracks  or 
tramway  of  any  surface  railroad  company. 

Augtisttis  S.  Hutchins  and  Waldo  HutchinSy  for  pl'ff  ; 
Frederick  B.  Covdertj  for- deft. 

Macomber,  J. — This  case  comes  up  upon  an  a^eed  state 
of  facts  and  is  submitted  under  the  provisions  or  the  Code 
of  Civil  Procedure.  The  plaintiff  seeks  to  restrain  the 
defendant  from  laying  or  constructing  its  railway  tracks 
on  the  siuf  ace  of  the  Southern  boulevard,  between  North 
Third  avenue  and  Boston  avenue.  The  Southern  boulevard 
is  a  public  highway,  constructed  in  pursuance  of  the  pro- 
visions of  chapter  290  of  the  Laws  of  1867,  in  the  twenty- 
fourth  section  of  which  act  it  is  declared  that  said  road 
when  constructed,  should  be  kept  and  maintained  for  pub- 
lic use  as  an  avenue  and  boulevard,  and,  except  for  the 
Eurpose  of  crossing  the  same,  no  railway  or  tramway  shall 
e  laid  or  constructed  thereon,  or  on  any  part  thereof,  by 
any  person  or  corporation  whatsoever,  without  a  special 
act  of  the  le^slature  of  this  state  for  that  purpose  first 
had  and  obtamed.  No  special  act  of  the  legislature  has 
been  passed  authorizing  the  construction  by  the  defendant 
of  the  railway  therein  or  in  any  part  of  it.  The  plaintiff, 
which  is  a  domestic  corporation,  organized  in  pursuance  of 
section  7  of  chapter  361  of  the  Laws  of  1863,  was,  by  that 
act,  authorized  to  lay  railway  tracks  and  operate  the  same 
upon  the  Boston  Post  road,  now  North  Third  avenue,  from 
Efarlem  Bridge  to  Fordham.  and  through  various  streets 
and  avenues  m  that  part  of  the  dtj  of  New  York  which 
was  formerly  the  town  of  Morrisania,  and  now  operates 
the  same.     The  defendant  is  a  corporation  organized  under 
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the  provisions  of  chapter  262,  of  the  Laws  of  1884,  for  the 
purpose  of  constructing,  maintaining  and  operating  a  street 
surface  railway  upon  what  is  known  as  the  Southern  boule- 
vard in  the  city  of  New  York,  within  Umits  particularly 
stated,  and  has,  for  that  purpose,  acquired  the  consent  of  a 
majority  in  value  of  the  owners  of  land  along  its  route,  and 
has  also  acquired  the  right  from  the  mimicipal  authorities 
of  the  city  of  New  York  so  to  construct  its  tramway.  The 
plaintiff,  being  the  owner^  and  in  possession  of  lands  on 
said  boulevard,  would  be  mjured  by  the  threatened  action 
of  the  defendant. 

The  general  question  is  whether  or  not  the  act  of  1884, 
chap  252,  did,  by  the  18th  section  thereof,  repeal  the  24th 
section  of  the  act  of  1867.  The  act  of  1884  is  general  in  its 
provisions  and  was  passed  for  the  purpose  of  permitting 
corporations  to  be  formed  for  the  conveyance  of  passengers 
and  freight  on  the  surface  of  the  streets  m  the  various  cities, 
towns  and  villages  of  the  state,  and  declares  (sec.  18)  that 
*'  all  act»and  parts  of  acts,  whether  general  or  special,  in- 
consistent with  this  act,  are  hereby  repealed."  It  is  plain 
that  if  the  act  of  1884  is  inconsistent  with  the  act  of  1867, 
in  any  of  its  provisions,  the  latter  is  by  so  much  necessarily 
rep^ed  by  tne  subse(juent  legislation.  The  act  of  1884  is 
not  only  general  but  it  is  merely  a  permissive  act.  Any 
person,  by  conforming  to  its  provisions,  may  build  railroad 
in  the  various  cities,  towns  and  villages  of  the  state.  It  did 
not,  in  terms,  seek  to  deprive  persons  of  any  rights  which 
they  had  already  acquired,  by  special  legislation,  in  and 
along  any  of  the  streets  of  such  cities,  villages  or  towns.  I 
do  not  find,  in  the  act  of  1884,  anything  inconsistent  with 
the  maintenance  and-  preservation  of  any  exemption  which 
had  theretofore  existed  in  particular  localities,  made  by  the 
l^slature.  As  it  was  competent  for  the  legislature,  in  the 
absence  of  previous  legislation  exempting  this  boulevard, 
to  have  exempted  it  by  some  suitable  expression  in  the  act 
of  1884,  so  I  cannot  see  why  it  should  not  be  deemed  capa- 
ble of  standing,  together  with  the  subsequent  legislation, 
in  the  absence  of  a  direct  and  positive  repeal  thereof. 

It  is  true  that  subsequent  to  the  act  of  1867,  the  people  of 
the  state  prohibited,  by  their  constitution,  any  special  legis- 
lation concerning  local  affairs,  and  the  act  of  1884  was 
passed  in  pursuance  of  the  later  provision  of  the  constitu- 
tion in  that  respect  and  was  necessarily  of  general  appUca- 
tion  throughout  the  state,  but  it  by  no  means  follows  that 
it  was  not  competent  for  the  legislature,  either  in  the  act 
of  1884,  or  by  an  independent  act,  to  repeal  section  24  of 
the  act  of  1867,  otherwise  the  act  of  1867  would  be  unre- 
peaJable  and  not  a  proper  subject  of  future  consideration  by 
the  legislature,  and  it  is  to  that  extent  which  the  defen- 
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dant's  counsel  seeks  to  push  the  case.  But  it  is  idle  to  deny 
the  power  of  the  legislature  to  repeal  the  act  of  1867,  though 
that  act  itself  declared  it  could  hie  only  repealed  by  a  special 
act  passed  for  that  purpose  alone,  and  such  special  legisla- 
tion is  now  prohibited.  One  legislature  has  not  the  power 
to  bind  a  subsequent  legislature  bv  any  provision  which 
would  prohibit  a  new  inquiry  by  the  legislature  into  the 
subiect  matter  and  new  l^islamon  thereon.  Hence  it  is 
that  the  sole  question  is  not  what  the  legislature  could  have 
done  but  what  it  has  done  by  the  act  of  1884,  and  it  is  to 
that  consideration  alone  that  the  facts  in  this  case  seriously 
call  our  attention.  Moreover,  the  subject  matter  of  the 
statutes  is  not  so  nearly  alike  or  germane  as  to  warrant  any 
inference  of  any  intention  on  the  part  of  the  legislature  to 
repeal  the  former,  in  the  absence  of  clear  and  apparent  in- 
consistencies between  them,  and  in  the  absence  of  positive 
words  of  repeal,  of  which  tnere  is  no  evidence  in  this  case. 
The  title  of  a  former  act  is,  **  An  Act  to  authorize  the 
town  of  Morrisania  and  West  Farms  to  widen,  make,  ex- 
tend and  improve  a  highway  in  said  towns  called  the 
"  Southern  Boulevard."  It  was  an  important  and  elaborate 
act  to  enable  the  people  of  these  towns,  voluntarily,  and  in 
a  manner  to  suit  themselves  substantially,  to  substitute  a 
very  commodious  roadway  for  other  roads,  to  be  called  a 
boulevard,  and  in  consideration  of  its  so  being  done  and 
thrown  open  to  the  public  use,  and  for  this  consideration, 
doubtless,  the  clause  was  inserted  prohibiting  any  street 
railway  from  laying  ite  tracks  thereon,  except  to  cross  it. 
To  some  extent,  therefore,  it  seems  to  have  been  a  dele^- 
tion  to  the  inhabitants  of  these  towns  to  make  and  mam^ 
tain  through  private  enterprise  largely,  a  boulevard  or 
spacious  avenue  having  special  attractions,  which  had  been 
obtained  only  through  considerable  expenditure  of  money 
volunterily  undertaken  by  their  citizens.  Why,  therefore, 
should  this  act  be  held  to  be  repealed  by  another  act  which 
confessedly  does  not  refer  to  this  highway  in  terms,  and 
which  is  of  general  application  only,  not  for  the  construc- 
tion of  boulevards  or  avenues,  but  An  Act  to  provide  for 
tiie  construction,  extension,  maintenance  and  cmeration  of 
street  surface  railroads  and  branches  thereof  in  cities, 
towns  and  villages?"  There  is  not  that  imity  of  purpose  in 
the  two  acts  which  would  naturally  be  sought  for  wnere  it 
was  attempted  to  establish  a  repeal  of  the  former  by  the 
latter  by  reason  of  the  inconsistencies  of  the  latter  act  with 
tiie  provisions  of  the  former.  The  word  ^'boulevard"  is 
not  wholly  without  significcmce  in  this  connection,  al- 
though, of  course,  I  do  not  rest  my  judgment  entirely 
upon  that,  or  to  any  considerable  extent  upon  it.  It  is  no- 
ticeable that  it  is  descriptive  of  a  highway  as  being  some- 
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thing  unusual  and  special,  and  which  has  been  attained 
by  some  extraordinary  means,  and  for  the  maintenance  of 
which  there  seems  to  be  pecuUarly  persuasive  considerations, 
though  by  giving  it  the  name  or  boulevard  it  is  not  taken 
out  of  the  category  of  '^ streets,  roads  and  avenues'^ 
mentioned  in  the  act  of  1884;  and  yet  it  has  some  Uttle 
bearing  upon  the  question  imder  consideration,  as  it  serves 
to  emphasize  the  purpose  of  the  i)ersons  at  whose  request, 
doubtless,  the  legislation  was  originally  had. 

Perhaps  as  clear  a  statement  of  the  rule  of  construction 
as  the'  books  contain  was  made  by  Judge  Nelson  in  the 
case  of  Mitchell  v.  Hawley  (15  Wend.,  243),  where  he  says: 
**The  inference  that  the  repealing  clause  refers  to  tnis 
section  of  the  act  is  a  strained  and  forced  inference.  If  the 
legislature  had  intended  to  abolish  special  local  regulations 
incidentally  bearing  upon  the  pubhc  highways  within  a 
particular  district,  they  should  and,  I  think,  would  be 
more  expUcit.  It  was  an  easy  matter  and  would  have 
removed  all  doubt." 

Mr.  Justice  Willis  says,  also,  in  Thorpe  v.  Adams  (6 
C.  P.,  125):  '*  The  good  sense  as  laid  down  by  my  Lord  (re- 
ferring to  BovTLL,  C.  J.)  is  obvious,  because,  if  the  bill  had 
been  brought  into  parliament  to  repeal  the  local  act,  it 
never  wouM  have  been  allowed  to  pass  into  a  law  without 
notice  to  the  parties  whose  interests  were  to  be  affected  by 
it,  to  be  heard  in  opposition  to  it  if  necessary,  whereas  a 
general  provision  in  a  pubhc  act  is  discussed  with  reference 
to  a  general  pohcy  and  without  any  reference  to  private 
rights  with  which  there  is  no  intention  oq  the  part  of  the 
legislature  to  interfere." 

See  also  The  Matter  of  Everqreens  (47  N.  Y.,  220),  where 
it  is  held  that  both  acts  should  be  permitted  to  stand  and 
have  full  effect  unless  there  was  a  necessary  inconsistency 
between  them.  And  McKenney  v.  Edmonstofie  (91  N.  Y.^ 
231),  and  other  cases  which  have  been  referred  to,  such  as 
Harrington  v.  Trustees  of  Rochester  (10  Wend.,  547);  People 
V.  Supervisors  of  Westchester  (73  N.  Y.,  173),  which  were 
cases  where  the  subject-matter  legislated  upon  in  the  acts 
claimed  to  be  conflicting  was  germane  to  the  other,  and 
where  the  provisions  of  the  latter  act  necessarily  repealed 
the  former  statute  because  of  actual  inconsistencies  in  the 
general  subject-matter  covered  by  the  respective  acts. 

It  follows,  therefore,  that  there  is  no  conflict  between 
the  provisions  of  section  24,  chap.  290  of  the  Laws  of  1867, 
and  any  provision  of  chap.  252  of  the  Laws  of  1884,  and 
that  the  said  section  24  of  the  Laws  of  1867  was  not  re- 
pealed by  the  later  act;  and  that  the  southern  boulevaiti 
18  still  exempt  from  having  laid  upon  it,  except  to  cross  it, 
the  tracks  or  tramways  of  any  surface  railroad  company, 
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and  that  consequently  the  defendant  has  not  the  right  to 
carry  into  effect  its  purpose,  and  should  be  restrained  from 
so  doing.     Judmient  should  be  entered  accordingly. 
Daniels  and  Brady,  JJ.,  concur.     ' 


Matter  of  the  petition  of  the  New  York  Elevated  Rail- 
way Company,  In  re  Story.     • 

(Supreme  Court,  General  Term,  First  Department,  Filed  October  15th,  1886,) 

1.   COMMIBSIONERS   TO  APPRAISE  DAMAGES  TO  LAND — APPEAL  VBOM  SECOND 
APPRAISAL  NOT  ALLOWED— MOTION  TO  SET  ASIDE. 

Although  an  appeal  from  the  second  ap^praisal  by  commissioners  (of 
damages  resulting  to  land)  is  expressly  prohibited  by  statute,  the  right  to 
make  a  motion  to  set  aside  the  report  is  recognized;  but  somqjthing  more 
must  be  apparent  than  such  errors  of  law  or  fact  as  are  suflScient,  where 
an  appeal  is  allowable,  to  result  in  a  reversal  and  new  hearing.  There 
must  be  such  an  irregularity,  fraud  or  mistake  in  the  proceedings  of  the 
commissioners  to  warrant  a  proceeding  by  motion  as  would  authorize  the 
court  under  its  established  practice  to  set  aside  a  Judgment  or  verdict  in 
an  action  on  motion. 

18.  Same— When  judgment  set  aside  on  motion. 

A  judgment  would  not  be  set  aside  on  motion  because  the  court  on  the 
trial  committed  an  error  in  excluding  or  admitting  testimony  to  which 
one  of  the  parties  objected,  nor  for  any  ordinary  ruling  in  the  progress  of 
a  trial  to  which  an  objecting  party  must  reserve  his  right  of  review  by  an 
exception.  It  must  appear  on  the  contrary  that  some  of  the  material  pro- 
ceedings of  the  court,  or  referee,  or  Jury  were  fraudulent,  illegal,  or  ins- 
ular. 

Motion  to  set  aside  report  of  commissioners. 
Wm.  B.  Homblomer,  for  petitioners ;  John  E.  Parsons, 
for  Mr.  Story. 

Per  Curiam.— The  report  now  sought  to  be  set  aside  is 
one  made  by  new  commissioners  on  a  second  hearing  and 
appraisal  after  the  reversal  on  ai>peal  of  the  first.  An  ap- 
peal from  such  second  appraisal  is  expressly  prohibited  by 
statute;  but  it  does  not  follow  that  the  petitioner  is  wholly 
remediless,  because  the  right  of  appeal  is  taken  awaj.  The 
right  to  make  a  motion  to  set  aside  the  report  is  distinctly 
recognized  and  annoimced  in  several  cases  cited  by  the 
learned  counsel  for  the  petitioner.  Matter  ofN.  F",  (J.  and 
H.  R.  R.  Co,,  64  N.  Y.,  60;  Matter  of  Prospect  Park  and 
a  L  R.y  24  Hun,  199;  aff'd,  85  N.  Y.,  489. 

The  same  practice  exists  in  analagous  assessments,  not- 
withstanding a  statute  may  declare  them  final  and  con- 
clusive. Matter  of  application  of  Mayor  of  N.  K,  49  N. 
Y.,  150;  Baldwin  v.  Calkins,  10  Wend.,  167. 

But  we  think  that  to  authorize  the  court  to  review,  on 
motion,  a  second  report  from  which  the  statute  has  ex- 
pressly inhibited  an  appeal,  something  more  must  be. 
apparent  than  such  errors  of  law  or  fact  as  are  reviewable 
on  appeal,  and  sufficient  where  an  appeal  is  allowable,  to 
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result  in  a  reversal  and  new  hearing.  If  this  be  not  so  the 
denial,  by  statute,  of  the  right  to  appeal  is  a  simple  brutum 
fvlmen,  and  of  no  practical  value  to  any  one;  for  tne  remedy 
by  motion  could,  in  that  case,  be  invoked  for  every  errone- 
ous ruling  or  finding  in  the  progress  of  the  hearing  and  de- 
termination from  which  substantial  prejudice  to  the  moving 
party  might  be  inferred.  There  must  be  such  an  irregu- 
larity, fraud  or  mistake  in  the  proceedings  of  the  commis- 
sioners to  warrant  a  proceedmg,  by  motion,  as  would 
authorize  the  court  under  its  established  practice  to  set 
aside  a  judgment  or  verdict  in  an  action  or  motion.  But 
there  is  no  practice  which  authorizes  the  setting  aside  of  a 
judgment  on  motion  because  the  court  on  the  tnal  commit- 
ted an  error  in  excluding  or  ad^mitting  testimony  to  which 
one  of  the  parties  objected,  nor  for  any  ordinary  ruling  in 
the  progress  of  a  trial  to  which  an  objecting  party  must  re- 
serve his  right  of  review  by  an  exception.  It  must  appear, 
on  the  contrary  that  some  of  the  material  proceedings  of 
the  court,  or  referee,  or  jury,  were  fraudulent^  ille^  or 
irregular,  in  contradistinction  to  those  possible  or  probable 
errors  which  are  made  in  the  progress  of  a  trial  by  the  de- 
cisions of  a  court  acting  in  entire  good  faith,  but  under 
mistaken  views  of  law  or  fact,  and  which  are  correctable  by 
the  ordinary  process  of  appeal.  In  this  case  we  fail  to  see 
any  such  fraud,  irregularity,  illegality,  or  mistake  as  would 
justify  us  had  they  occurred  in  the  course  of  a  trial  of  an 
action  in  court,  in  setting  aside  a  verdict  on  motion  5  though 
it  is  quite  possible,  if  an  appeal  would  lie  we  might  feel 
boimd  to  set  aside  the  report  because  of  a  mistaken  ruling 
as  to  admissibiUty  of  evidence,  or  the  propriety  of  the  form 
of  a  question  relating  to  damages  allowed  to  be  put  by  the 
commissioners  against  the  objection  of  the  petitioner.  The 
question  obiected  to  was:  ''Q.  In  your  opinion,  does  the 
structure  of  the  railroad,  and  the  passing  of  the  trains  upon 
it,  as  it  is  constructed  and  operated,  diminish  the  value  of 
the  property  hmiting  your  consideration  to  the  effect,  if 
any,  produced  upon  Ught,  air  and  access,  and  excluding 
fi-om  your  consiaeration,  the  effect,  if  any,  produced  by 
noise,  the  vibration  of  the  building,  annoyances  by  smoke, 
ashes,  dust,  steam  or  cinders,  or  by  the  imsightly  appear- 
ance of  the  structure  itself  ?" 

The  counsel  of  the  petioner  objected  "to  so  much  of  the 
question  as  asks  as  to  the  effect  of  the  passing  trains  upon 
tne  light  in  Mr.  Story's  premises." 

The  commissioners   overruled   the  objection,   and    the 

counsel  excepted.    It  is  obvious  that  the  counsel  for  Story 

had  carefully  sifted  the  elements  of  this  question  out  of  the 

disQecta  membra  of  the  various  opinions  heretofore  enim-; 
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dated  by  the  courts  in  the  several  phas^  which  Mr.  Story's 
case  has  assum^. 

It  is  not  necessary  to  say  what  our  opinion  might  be  if 
we  were  called  upon  to  review  the  correctness  of  the  ixiling, 
admitting  this  question,  upon  a  bill  of  exceptions  or  case 
on  appeal  from  a  trial  at  cuxjuit,  for  it  does  not  foDow  that 
if  that  ruling  was  erroneous  it  was  such  a  mistake,  fr^ii 
or  irregularity  as  would  require  the  court  to  set  aside  a 
judgment  on  motion  founded  upon  affidavite.  Such  a 
practice  in  such  a  case  we  think  would  not  be  entertained. 
It  is  urged  by  counsel  for  petitioner  that  this  ruling  intro- 
duced an  element  of  damage  for  the  consideration  of  the 
commissioners  not  allowable  under  the  authorities,  and 
that,  therefore,  the  commissioners  may  have  to  some  ex- 
tent aDowed  damages  upon  an  erroneous  principle.  If  this 
position  be  true,  upon  which,  however,  we  do  not  intend  to 
pass,  the  ruling  would,  on  appeal,  be  a  fatal  one,  because  it 
would  not  appear  but  that  the  commissioners  might  have 
allowed  some  portion  of  the  damages  for  the  effect  of  pass- 
ing trains  upon  the  Ught.  But  in  this  case  that  possibility 
is  not  sufficient  to  justify  setting  aside  the  report.  It  is  not 
manifest  in  the  case  that  any  such  damages  were  in  fact 
allowed.  That  thev  were  is  mere  matter  of  inference  from 
the  allowance  of  tne  question  and  the  answer.  But  the 
inference  may  be  a  wholly  mistaken  one.  The  witnesses 
who  answered  this  question  estimated  the  damages  from 
$17,500  to  $25,000,  or  more.  The  commissioners  allowed 
damages  to  the  amount  of  $7,000.  Now  the  inference  is 
quite  as  strong  that  in  getting  at  the  sum  of  $7,000  they 
eliminated  the  injuries  to  light  by  the  passing  trains,  as  that 
they  included  them,  and  it  cannot  correctly  be  saia  that  it 
appears  beyond  question  that  the  objectionable  damages 
were  included.  But  upon  such  a  motion  as  this  that  fact 
must  clearly  and  affirmatively  appear.  Inferences,  proba- 
bilities and  possibilities  are  not  a  sufficient  basis  for  this 
mode  of  proceeding. 

The  report  of  the  commissioners  states  that  they  did  "as- . 
certain  and  appraise  the  compensation  to  be  made  by  the 
petitioner  herein  to  the  said  Eufus  Story  for  so  much  of 
the  said  privilege,  easements  or  other  interest  in  Front 
street  belonging  to  the  said  Ruf  us  Story  as  is  or  has  been 
taken  by  the  petitioner  at  the  smn  of  $7,000." 

This  would  seem  to  exclude  the  idea  that  anything  except 
what  "is  or  has  been  taken  by  the  petitioner"  was  included 
in  the  $7,000  awarded;  and  although  it  is  highly  probable 
that  the  petitioner  has  been  by  the  result  made  to  pay  some- 
thing for  the  effect  of  the  momentary  "flashes  of  aarkness  " 
whidi  its  passing  trains  cast  into  Mr.  Story's  windows,  yet 
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that  has  not  been  made  to  appear  in  a  form  entitling  the 
petitioner  to  reUef  by  this  motion. 

The  motion  must  oe  denied,  with  ten  dollars  costs  and 
disbursements.  

Matter  of  the  appUcation  of  H.  Mason  Raborg  for  the 
appointment  of  a  tcanporary  guardian  of  Samuel  A. 
Kaborg,  Jr.,  and  Marie  Annita  Raborg,  infants, 
under  the  age  of  f  oiuiieen  years. 

(Supreme  Court,  General  Term,  First  Department,  Filed  October  15, 1886.) 

1.  Guardian— Custody  op  infants— When  taken  from  legal  guardians. 

Where  the  habit  of  intemperance  and.  the  conduct  of  the  father  are 
shown  to  be  such  as  to  render  it  not  only  improper,  but  rash  and  danger- 
ous, to  entrust  him  with  the  care  and  custody  of  his  infant  children,  the 
court  cannot  be  controlled  in  their  disposition  of  said  children  by  their 
inclinations.  The  support,  preservation,  education,  safety  and  the  pnv 
motion  of  correct  couauct  in  the  children  is  the  object  controlling  the 
proceeding  for  the  appointment  of  a  guardian. 

2.  Same — When  such  order  revoked. 

When  the  father  by  continued  maintenance  of  habits  of  strict  sobriety 
can  show  that  no  further  danger  exists  of  a  relapse  on  his  part,  the  court 
will,  on  application,  revoke  the  order  commiiting  the  care  and  custody  of 
his  children  to  another. 

8.  Same— Practice— Affidavits— Weight  of. 

Where  it  is  apparent  that  the  design  and  purpose  of  a  father  was  at  all 
times  to  conceal  whatever  might  be  derogatory,  or  made  the  subject  of 
unfavorable  comment  concerning  himself  or  his  family  from  the  observa- 
tion of  persons  who  were  not  its  immediate  members,  the  affidavits  of 
outsiders  that  they  never  saw  him  drinking  or  intoxica^  adds  but  very 
little  weight  or  support  to  his  own. 

4.  Same — When  case  heard  on  affidavit. 

Where  parties  are  at  liberty  to  present  a  case  on  affidavit  before  a  surro- 
gate, and  elect  to  do  so,  the  surrogate  has  power  to  hear  and  decide  it  on. 
me  affidavits.  An  objection  to  its  being  so  presented  not  made  until  i^ter 
the  hearing  will  be  too  late. 

Appeal  by  Samuel  A.  Eaborg  from  an  order  made  by 
the  smrogate  of  the  coimty  of  Isew  York,  on  or  about  the 
13th  of  March,  1886,  appointing  H.  Mason  Raborg  general 
guardian  of  the  persons  and  property  of  Samuel  A.  Eaborg, 
Jr.,  and  Marie  Annita  Eaboi^,  infants. 

Michael  C.  Chross  and  C.  Elliot  Minor ,  for  applt;  Henry 
Thompson^  for  resp'ts. 

Daniels,  J. — ^The  infants  for  whom  the  respondent  was 
appointed  general  guardian,  were  the  children  of  the  appel- 
liit  by  his  first  wife,  who  died  on  the  14th  of  August, 
1884.  Marie  Annita  was  the  oldest,  and  she  was  bom  on 
the  5th  of  February,  1875.  Samuel  A.,  the  younger, 
was  bom  December  17,  1877.  The  person  who  was  ap- 
pointed their  guardian  is  their  elder  brother,  who  had  at- 
t£dned  the  age  of  twenty-one  years  and  upwards  previous 
to  the  time  of  his  appointment.    The  controversy  before 


Digitized  by 


Google 


824  New  York  State  Reporteb.  [Sup.Ct. 

the  surrogate,  as  it  is  upon  the  appeal,  was  whether  the 
appellant,  the  father  of  the  infants  had  become,  by  reason 
of  nis  habits  of  insobriety,  an  unfit  person  to  have  the  care 
and  custody  of  these  two  infant  children.  It  was  alleged 
in  the  petition  before  the  surrogate  as  a  ground  for  with- 
drawing their  custody  from  the  father,  that  he  claimed  an 
adverse  interest  to  them  in  certain  property,  to  which  they 
appeared  by  the  record  to  be  entitled.  But  that  objection 
to  nim  was  overcome  by  his  proposal  to  release  whatever 
interest  he  might  claim  in  that  manner  for  their  benefit. 
Upon  the  hearing  before  the  siuiogate  the  case  took  a 
much  wider  range,  while  this  alleged  disabihty  on  account 
of  interest  was  not  wholly  overlooked.  For  the  main 
ground  upon  which  it  was  considered  that  the  father  would 
be  not  only  an  improper,  but  a  dargerous  custodian  of 
these  infants,  was  the  mtemperate  habits  which  he  was  al- 
leged to  have  formed  previous  to  the  time  when  the  appli- 
cation was  made.  And  affidavits  of  veiy  many  persons 
were  produced  on  both  sides  of  the  controversy  upon  this 
point,  and  it  was  apparently  upon  the  conviction  that  Ihis 
fact  had  been  established  against  the  appellant,  that  the 
gurrogate  made  the  order  from  which  the  appeal  has  been 
brou^t.  To  support  this  appeal  it  has  been  objected  in 
the  outset,  that  the  case  should  not  have  been  heaid  by  the 
surrogate  upon  afl&davits.  But  as  the  parties  were  at 
liberty  to  present  it  in  that  manner  and  elected  to  do 
so,  the  surrogate  certainly  had  the  power  so  to  hear 
and  decide  it.  If  the  evidence  of  the  various  witheeees 
would  have  been  better  presented,  as  it  probably  would, 
by  subiecting  them  to  a  direct  and  cross-exsmina- 
faon,  either  before  the  surrogate  himself,  or  a  referee 
to  be  appointed  by  him,  that  objection  should  have  been 
presentea  to  him  before  the  hearing  of  the  controversy 
was  commenced.  But  it  was  not.  Neither  does  it  appear 
to  have  been  suggested,  imtil  the  application  for  a  icnear- 
ing  of  the  case  was  made  on  behalf  of  the  appellent,  that  a 
referee  ought  to  have  been  appointed  to  afford  him  an 
opportunity  for  the  cross  examination  of  the  witnesses 
testifying  m  support  of  the  application.  That  was  too  late. 
The  case  nad  then  been  heard  and  decided  by  the  sun  ogate, 
and  all  that  remained  was  to  determine  whether  upon  the 
further  proofs  produced,  the  order  had,  or  had  not,  teen 
properly  directed.  The  surrogate  determined  that  it  had 
been  legally  sustained,  and  therefore  made  it  final  by  the 
order  afterwards  entered.  And  the  case  is  accordingly  to 
be  examined  on  the  appeal  through  the  instrumentahlies 
presented  to  the  surrogate  for  his  consideration  and  decision. 
The  appedlant  intermarried  vnth  Matilda  M.  Mason  on 
ihe  1st  of  September,   1862,  at  Atlanta  in  the  state. of 
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(Jeorgia.  He  was  at  the  time  a  surgeon  in  the  confederate 
army.  His  wife  had  an  elder  sister  residing  with  her,  whom 
it  was  stipulated  should  Uve  as  a  member  of  the  family  of 
herself  and  her  husband,  and  she  did  reside  with  them  until 
the  24th  of  September,  1882,  when  she  died.  After  their 
marriage  and  the  capture  of  the  city  of  Atlanta  by  the 
Union  forces  under  General  Sherman,  these  parties  took  up 
their  residence  in  the  city  of  Savannah,  and  finally  removed 
to  and  settled  in  the  city  of  New  York  in  the  early  part  of 
the  year  1866.  There,  the  appellant  acouired  a  large  and 
lucrative  practice  in  his  profession  as  a  physician,  and  the 
family  continued  to  reside  together  until  about  the  1st  of 
OctolJer,  1882,  when  his  wife  with  the  children,  left  his 
residence  and  proceeded  to  the  state  of  Maryland  where  she 
had  relatives,  and  continued  to  reside  separately  from  him 
in  that  state  until  she  died.  The  averred  cause  of  her 
separation  from  her  husband  was  the  dissipated  habits  he 
had  formed,  and  his  conduct  prompted  by  those  habits 
towards  herself  and  some  of  the  children,  evidently  leading 
her  to  beUeve  that  her  safety,  as  weU  as  that  of  her  children, 
was  only  to  be  secured  in  this  manner.  The  appellant,  in 
his  own  affidavit,  as  well  as  his  letter  to  John  H.  Thomas, 
a  cousin  of  his  wife,  attributes  the  condition  of  his  domestic 
relations  to  the  indifference,  suspicion,  and  aspersions  of  his 
wife,  aggregated  by  the  interference  and  conduct  of  her 
sister,  and  tne  perusal  of  these  papers,  as  weU  as  of  other 
affidavits  in  the  case,  indicates  tne  fact  to  be,  that  his  com- 
plaints in  this  respect  were  not  entirely  groxmdless.  But 
the  concession  of  that  fact  in  his  behalf  falls  far  short  of 
disposing  of  this  conti-oversy.  For  if  the  disagreement  and 
separation  were  engendered,  as  he  states  the  fact  to  have 
been,  between  himself  and  his  wife  and  her  sister,  it  "will 
not  entitle  him  to  the  custody  of  these  two  infant  children, 
if  at  the  time  of  the  hearing  and  determination  before  the 
surrogate,  he  himself  had  acquired  such  habits  as  to  render 
that  unsafe  and  improper  for  them.  It  accordingly  is  not 
necessary  to  determine  critically  which  of  the  parties  may 
have  been  mostly  in  fault  for  the  origin  of  their  family  dis- 
agr^ment.  It  is  sufficient  that  it  had  aiisen  and  produced 
disaflfection  as  well  as  dissatisfaction,  on  his  part.  And  the 
existence  of  that  circumstance  may  very  well  have  contri- 
buted to  the  development  of  habits  rendering  him  an  im- 
proper custodian  for  infant  children.  The  family  life  so  far 
as  it  included  these  differences  was  according  to  his  own 
statement  one  of  concealment.  His  pride  as  a  gentleman 
and  his  deportment  as  a  husband  and  father,  led  him  to  the 
avoidance  of  the  public  exposure  of  the  true  state  of  his 
family  affairs.  But  at  the  same  time  it  is  beyond  contro- 
versy that  this  disagreement  did  exist,  and  that  it  finally 
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resulted  in  inducing  the  separation  of  his  wife  from  him. 
Her  complaints  maJae  to  Mr.  E.  T.  Merrick,  who  was  also 
her  relative,  and  to  John  H.  Thomas,  and  her  answer  in  an 
action  brought  by  himseM  against  her  for  a  divorce  in  the 
territorial  court  of  the  territory  of  Dakota,  discloses  her  con- 
viction to  have  been  deUberately  formed,  that  neither  her- 
self nor  her  children  could  safely  longer  reside  witlf  the 
appellant  as  his  wife  and  their  father.  Her  complaints  were 
founded  upon  his  alleged  habits  of  intemperance,  his  wiKul 
neglect  and  abuse.  And  these  complaints  are  entitled  to 
consideration  and  weight  in  the  disposition  of  the  appeal. 
For  he  himself  in  his  statements  as  to  these  two  persons 
bore  ample  evidence  of  the  good  disposition,  character  and 
amiability  of  his  wife,  prior  to  the  disagreement  finally 
arising  out  of  this  allegea  misconduct.  And  her  character 
in  thsa  respect  has  been  affirmed  by  these  witnesses  as  well 
as  by  Edward  B.  Brady  and  Felix  R.  McManus  who  made 
affidavits  in  the  case.  And  it  has  also  been  conceded  by 
the  appellant,  that  if  it  had  not  been  for  the  interference  of 
her  sister,  that  he  and  his  wife  would  have  been  able  to  live 
comfortably  and  contentedly  together.  There  is  a  proba- 
bility thererore,  arising  out  of  this  part  of  the  case,  that  tiie 
great  change  leading  to  the  rupture  of  the  family,  arose 
primarily  out  of  the  conduct  of  the  husband,  and  not  that 
of  the  wife;  and  it  is  confirmed  by  the  circumstance  that  he 
sought  a  divorce  from  her  by  a  proceeding  in  a  distant  ter- 
ritory, and  married  again  at  the  expiration  of  about  three 
weeks  after  her  decease.  This  view  of  the  case  is  very 
decidedly  maintained  by  the  affidavit  of  the  son,  H.  Mason 
Eaborg,  who  has  been  appointed  the  euardian  of  these  two 
infants.  But  as  he  seriously  disagreed  with  his  father,  and 
has  been  contradicted  directly  by  the  latter  in  the  state- 
ments made  by  him,  his  affidavits  standing  alone  would 
not  justify  the  withdrawal  of  these  infants  from  the  custody 
of  their  father.  But  in  the  material  statements  made  by 
him  he  has  been  sustaimed  by  his  sister  Nannie.  She  was 
the  oldest  daughter  of  the  family,  having  attained  the  age 
of  nineteen  years  at  the  time  when  the  hearing  took  place 
before  the  surrogate.  With  her  the  father  seems  to  )iave 
no  other  ground  of  complaint  than  the  conclusion  she  had 
adopted  concerning  his  conduct.  No  motive  of  resentment 
appears  on  her  part  towards  him,  but  rather  one  of  painful 
regret  in  the  necessity  which  had  arisen  for  the  exposure  of 
the  family  difficidties.  Her  testimony  is  direct  and  positive 
that  his  habits  had  become  dissipated,  that  he  was  intoxi- 
cated in  his  family,  and  offensive  in  his  conduct,  both 
towards  his  wife  and  his  elder  children.  And  she  agrees 
with  her  brother  in  the  statement  that  at  the  time  when 
one  of  the  children  died  in  the  house,  he  was  so  stupidly  in- 
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toxicated  as  to  be  incapable  of  being  made  aware  of  this 
f  araUy  calamity,  and  after  that  when  he  obtained  the  cus- 
tody of  the  two  children  to  accompany  him  to  the  city  of 
New  York,  and  called  upon  her  at  the  hospital  in  the  city 
of  Baltimore,  she  states  that  he  was  in  an  intoxicated  con- 
dition. And  her  statement  as  to  that  fact  is  directly  cor- 
roborated and  sustained  by  Eliza  S.  Thomas,  who  was  with 
her  at  the  time. 

Immediately  prior  to  the  separation  of  himself  and  his 
wife,  at  the  instance  of  the  elder  son,  he  was  taken  to  St. 
Vincent's  Hospital,  in  the  city  of  New  York,  as  a  person 
who  was  then  suffering  from  delirium  tremens.  That  is 
stated  positively  to  have  been  his  condition  by  Edward  B. 
Brady,  a  Catholic  priest  of  the  city  of  New  York,  who 
knew  him  well  and  contributed  to  this  confinement.  And 
this  view  of  his  condition,  at  that  time,  is  also  affirmed  bj 
Lawrence  J.  McNamara,  a  physician  at  the  hospital.  This 
<X)ndition  has  been  denied  by  xhe  appellant  himself,  and  so 
it  has  by  the  witnesses  Michael  Dowd,  who  was  a  nurse 
in  the  hospital,  by  Julia  O.  Eaborg,  his  sister,  and  Sarah 
Praynor,  who  was  employed  as  a  cook  in  his  household. 
But  the  denial  made  of  this  fact  by  these  persons  is  de- 
prived of  much  of  its  weight  and  effect  from  the  circum- 
stance that  they  all  concede  him  to  have  been  in  a  condition 
of  mental  and  bodily  suffering  which  they  attribute  in  their 
iudgment  to  other  causes.  And  while  they  may  sincerely 
have  done  so,  it  is  still  probable  from  the  evidence  of  the 
physician  of  the  hospital,  that  they  were  mistaken.  That 
ne  was  addicted  to  habits  of  intoxication  is  further  main- 
tained by  the  witness  Albert  E.  LeDoux,  who  occupied  a 
?ortion  of  the  dwelling  in  which  the  doctor  had  his  office, 
his  witness  had  frequently  seen  him  entering  and  leaving 
the  building  when  he  appeared  to  be  under  the  influence  of 
liquor,  or  of  some  stimulating  drug.  And  his  evidence, 
together  with  that  which  has  been  mentioned  before,  and 
that  of  John  H.  Thomas,  present  a  very  strong  case  against 
the  appellant,  exhibiting  a  state  of  habit  and  conduct  ren- 
dering mm  an  entirely  improper  person  to  have  the  charge, 
care  and  custody  of  infant  children. 

To  further  meet  this  charge,  the  affidavits  also  of  Selig- 
man  Gutman,  a  patient  of  tne  appellant,  Michael  McDon- 
nell, the  cashier  of  a  commission  dry  goods  house,  Mary  A. 
Fitzgerald,  also  a  patient,  John  Sidley,  a  druggist  at  whose 
store  he  was  a  frequenter,  John  H.  Conway  and  WilKam 
A.  Ewing,  who  were  dispensary  directors  with  him,  Michael 
Bolten,  a  watchman  employed  in  the  vicinity  of  his  dwell- 
ing, Ira  F.  Aldridge,  his  office  boy  and  driver,  William 
Fisher,  a  butcher  with  whom  he  dealt,  Alphonso  F.  Spencer 
a  waiter  at  his  residence,  Ellen  S.  Sharer,  Sarah  Wilson 
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and  Elise  Letzeizer,  nurses  in  the  family,  Maria  Snedden,  a 
domestic,  and  Sarah  Traynor,  a  cook,  were  read  upon  the 
first  and  second  hearings  before  the  surrogate.  But  they 
do  not  overcome  the  weight  and  effect  of  the  evidence  pro- 
duced to  support  the  application.  For  as  before  obseiTed, 
it  was  the  design  and  purpose  of  the  appellant  at  all  times 
to  conceal  whatever  miglit  be  derogatory,  or  made  the 
subject  of  unfavorable  comment,  concerning  himself  or  his 
family,  from  the  observation  of  persons  who  were  not  its 
immediate  members.  And  as  his  conduct  was  governed 
by  this  motive,  the  fact  that  these  persons  neither  of  them 
saw  him  drinking  or  in  an  intoxicated  condition,  adds  very 
little  weight  or  support  to  his  own  statements  concerning 
this  fact. 

This  disposition  to  conceal  the  true  condition  of  his  family 
affairs  extended  so  far  as  to  include  the  commendation  by 
himself  of  the  character  and  conduct  of  his  wife's  sister, 
who  is  now  alleged  to  have  been  the  substantial  cause  of  the 
dis^eement  and  trouble  arising  in  his  household.    His 
conduct  toward  this  woman  has  been  highly  commended 
by  Jennie  Colter,  Maria  Snedden  and  Sarah  Traynor,  while 
at  the  same  time,  from  his  own  affidavit,  a  most  decided 
feeling  of  repulsion  and  repugnance  existed  on  his  rait  for 
her,  as  well  as  on  her  part  for  him.     To  John  H.  1  he  mas 
he  commended  her  in  the  most  exalted  language,  ard  the 
reason  prompting  him  to  this  conduct  and  commendation, 
was  probably  the  desire  to  conceal  from  others  the  tiue 
state  of  what  now  are  alleged  by  him  to  have  teen  his 
family  relations.     From  this  condition  of  his  family  i  ffaiis, 
the  persons  whose  affidavits  have  been  made  in  his  behalf, 
could  make  them  with  truth  and  propriety  en  account  of 
the  circumstance  that  a  simulated  appearance  had  teen 
maintained  and  exhibited  in  the  presence  and  cteeivaticns 
of  these  individuals.     No  great  weight,  therefore,  can  te 
placed  upon  the  evidence  of  these  individuals,  lut  the 
strength  and  cogency  of  the  proof  is  to  be  found  in  the  evi- 
dence of  the  witnesses  sustaining  the  application,  advanced 
as  that  is  by  the  last  expression  of  the  desire  of  his  dyir^ 
wife,  that  the  custody  oi  these  children  should  be  wittneld 
from  him.    And  this  proof  exhibits  the  habits  and  ccrduct 
of  the  appellant  to  be  such  as  to  render  it  not  only  impicper 
but  an  act  of  rashness  and  danger,  to  entrust  him  with  the 
care  and  custody  of  these  two  infant  children.     They  have, 
it  is  true,  decided  affection  for  him  as  their  father,"  ard  im- 
pUcitly  and  confidingly,  are  willing  to  rely  upon  h:m,  tut 
their  ages  respectively  are  such  as  to  render  them  inca  fable 
of  accurately  judging  for  themselves  what  tlieir  own  peed 
and  future  protection  absolutely  require.     They  can   liier- 
ally  know  nothing  of  the  habits  and  conduct  of  their  father 
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beyond  what  has  appeared  in  his  relations  with  them.  And 
the  court  cannot  be,  to  any  sensible  degree  controlled  in 
their  disposition  by  the  expression  of  the  inclination  of 
either  or  both  of  them.  What  is  to  be  considered  and  looked 
at  as  the  object  controUing  the  proceeding,  is  the  support, 
preservation,  education,  safety,  and  the  promotion  of  the 
correct  conduct  of  these  children.  The  point  to  be  deter- 
mined is  how  will  that  best  be  secured,  whether  hj  allowing 
the  father,  with  his  second  wife  having  no  mterest  in 
them,  to  remain  as  their  custodian,  or  confer  that  upon  an- 
other person.  If  his  habits  have  been  such  as  they  appear 
to  have  been  as  to  demoraUze  and  endanger  the  safety  and 
future  condition  of  these  children,  then  he  should  be  de- 
prived of  their  possession  and  control  as  their  natural  cus- 
todian. This  subiect  was  quite  fully  considered  in  Matter 
of  Watson  (10  Abb.,  New  Cases,  215),  where  this  conclusion 
was  deemed  to  be  well  maintained  by  the  decided  authorities. 
And  it  is  sustained  by  Matter  of  Welch  (74  N  Y.,  299),  and 
the  evidence  in  the  case  cannot  be  otherwise  regarded  than 
as  sufficient  to  support  the  conclusion  that  the  f  utiu^  of 
these  children  wouid  be  both  unwise  and  unsafe  under  his 
direction. 

It  would  probably  have  been  preferable  if  a  suitable  per- 
son, wiUing  to  receive  and  care  for  the  children,  could  have 
been  selected  to  commit  their  custody  to,  rather  than  their 
e^der  brother,  whose  age  and  business  have  not  fully  fitted 
him  for  this  position.  Still  as  it  appeared  before  the  surro- 
gate, as  it  now  does  also,  that  he  is  a  person  engaged  in  a 
credible  business  occupation,  in  good  health,  and  free  from 
disreputable  habits,  he  was  the  only  individual  to  whom 
the  care  and  custody  of  these  children  could  legally  be 

given.  Misconduct  has  been  attributed  to  him  by  Maria 
nedden,  Sarah  Traynor  and  Jennie  Colter,  but  the  truth  of 
the  accusations  is  as  positively  contradicted  bv  himself,  and 
by  his  sister  Nannie,  whose  statements  so  far  as  they  are 
contained  in  the  case  seem  to  be  worthy  of  entire  confi- 
dence. No  different  disposition  appeared  to  be  within  the 
power  of  the  surrogate,  and  under  the  circumstances  the 
best  alternative  that  presented  itself  was  to  place  these  chil- 
dren as  well  as  their  property  in  the  care  and  custody  of 
this  elder  brother. 

But  the  order  which  was  made  was  more  stringently  against 
the  appellant  than  the  circumstances  vdll  justify,  for  it  has- 
reserved  no  liberty  to  him  at  any  time  to  visit,  or  see,  these 
children.  In  that  respect  it  should  be  modified,  allowing 
him  as  often  as  twice  a  month,  if  he  should  be  disposed  sa 
to  do,  to  visit  these  children,  but  denying  him  the  privilege 
of  doing  so  while  in  the  least  under  tne  influence  of  Uquor^ 
N.  Y.  Rep.,  Vol.  HI.        42 
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or  any  stimulating  drug.  It  has  been  further  alleged  upon 
his  part  that  since  the  year  1884,  he  has  been  free  irom  the 
use  of  intoxicants  and  other  stimulants.  If  this  statement 
is  the  truth,  or  substantially  true,  and  he  shall  continue  to 
observe  and  maintain  habits  of  strict  sobriety  until  it  can 
be  clearly  seen  that  no  further  danger  exists  of  a  relapse 
on  his  part,  then  the  order  should  be  still  further  modified 
so  as  to  permit  him  when  that  shall  become  an  ascertained 
fact,  to  apply  for  its  revocation,  and  the  conunission  of  the 
oare  and  custody  of  these  infant  children  to  himself.  But 
for  the  present  that  care  and  custody  should  remain  where 
it  lias  been  placed  by  the  order,  and  with  this  modification 
the  order  should  be  affirmed  but  vdthout  costs. 
Macomber  and  Brady,  JJ.,  concur. 


Matter  of  a  Judicial  Settlement  of  the  Accoxmt  of  Christo- 
pher R.  Robert,  Executor,  etc. 

(Supreme  Court,  General  Term,  First  Department,  Filed  October  15,  1886.) 

1.  Will — Construction — Advancement. 

Where  a  testator  directed  that  "  all  money  or  indebtedness  which  shall 
appear  upon  any  inventory  or  ledger  or  books  of  account  kept  by  me, 
*  *  ♦  charged  as  due  to  me  from  any  or  either  of  my  children,  ♦  ♦  ♦ 
and  as  an  outstanding  and  imsettled  account  at  the  time  of  my  decease/' 
shall  be  considered  part  of  my  estate,  *'and  a  discharge  from  sudi  in- 
debtedness by  my  executors  shall  be  deemed  and  taken  as  an  equivalent  to 
an  e  ual  amount  paid  such  ♦  ♦  *  children  on  account  of  *  *  ♦ 
their  share  "  under  my  will.  And  there  appeared  in  said  accounts  the  fol- 
lowing: •*  Advanced  to  Frederick  Robert  (testator's  son)  on  account  of  his 
portion  of  my  estate,  ♦  ♦  ♦  which  is  to  be  charged  on  settlement  of 
my  estate,  «  *  *  $20,000,"  and  "paid  to  J.  H.  8.  for  the  house  and 
lot  ♦  *  *  which  I  have  given  my  daughter,  Mrs.  C,  *  *  *  as 
part  of  her  share  in  my  estate,  $50,000.  I  charge  the  amount  to  her,"  etc 
Held,  that  these  accoimts  upon  the  testator's  books  are  clearly  within  the 
description  in  the  will.  That  in  and  of  themselves  these  entries  do  not 
become  operative  as  an  integral  part  of  the  will  without  proof  of  ths  fact 
of  the  money  having  been  advanced  or  the  indebtedness  having  been 
created. 

^,  Same— Disposition  op  pkopbrtt— Intention  op  testator. 

'ITie  admini-^tration  of  the  law  concerning  testairentary  disposition  of 
property  requires  that  where  the  intention  has  been  lawfully  expressed,  it 
shall  be  carried  into  effect  by  the  courts. 

Appeai^  by  Frederick  Robert  and  Jane  R.  Coming  from 
a  decree  of  the  surrogate  of  the  county  of  New  York,  set- 
tling the  accounts  of  the  executor  of  the  estate  of  Christo- 
pher R.  Robert,  deceased. 

Charles  Francis  Stone,  for  Mrs.  Coming;  John  Clinton 
Oray,  for  Frederick  Robert;  John  M.  Bowers^  for  executor; 
James  S.  Shearman,  for  Robert  College. 

Daniels,  J.— The  testator  died  in  October,  1878,  having 
made  and  executed  his  last  will  and  testament  on  the  12th 
of  the  preceding  month  of  January.     By  this  will  he  dis- 
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posed  of  all  his  estate,  real  and  personal.  By  the  fourth 
paragraph,  or  subdivision  of  the  will,  he  directed  the  resi- 
due and  remainder  of  his  estate  not  previously  disposed  of, 
to  be  divided  into  fifty  equal  parts,  and  gave  twelve  of  such 
parts  to  his  son,  Christopher  K.  Eobert,  Jr. ;  eleven  of  such 

Earts  to  his  son,  Frederick  Robert;  twelve  of  such  parts  to 
is  son,  Howell  W.  Robert;  five  of  such  parts  to  his  daugh- 
ter, Jane  R.  Coming;  and  ten  of  such  parts  to  the  tnistees 
of  Robert  College  of  Constantinople.  The  disposition  of 
these  shares  was  made  subject  to  certain  contingencies 
which  are  not  required  to  oe  noticed,  inasmuch  as  the 
immediate  legatees  are  aU  stiU  surviving,  and  those  con- 
tingencies related  to  the  disposition  of  the  respective  shares 
provided  for  them,  in  case  of  the  decease  of  either  of  the 
testator's  children,  or  of  a  discontinuance  of  the  college 
itself.  In  his  Ufetime,  the  testator  advanced  to  his  son, 
Frederick  Robert,  to  enable  him  to  go  into  business,  the 
simi  of  $20,000,  and  he  purchased  for  his  daughter,  Jane 
E.  Coming,  a  house  and  lot  known  as  No.  8  East  Fortieth 
street,  in  the  city  of  New  York,  for  which  he  paid  nearly 
the  sum  of  $50,000.  This  advance  of  the  $20,000  to  his 
son,  Frederick,  was  made  by  the  testator  on  or  about  the 
13th  of  February,  1864,  and  the  house  and  lot  was  conveyed 
to  Mrs.  Coming  in  the  same  year.  In  the  settlement  of  the 
executor's  accounts,  this  sum  of  $20,000  was  charged  to 
Frederick  Robert,  and  the  smn  of  $50,000  was  charged  to 
Mrs.  Corning.  They  respectively  excepted  to  these  charges, 
and  the  appeals  from  the  decision  of  the  surrogate  present 
the  sole  and  only  points,  whether  these  allowances  or 
credits  to  the  executors  were  legally  made,  and  that  depends 
upon  the  construction  to  b3  given  to  the  sixth  sub-division 
of  the  testator's  will,  which  directed  that 

**  All  moneys  or  indebtedness,  which  shall  appear  upon  any  inventory  or 
ledger  or  boolss  of  account,  kept  by  me,  or  under  my  direction,  charged  as  due 
to  me  from  any  or  either  of  my  said  children,  or  Robert  College,  of  Constanti- 
nople, during  my  lifetime,  and  as  an  outstanding  or  unsettled  account  at  the 
time  cf  my  decease,  whether  with  or  without  security,  shall  be  considered  as 
forming  part  of  my  estate  mentioned  or  referred  to  in  the  fourth  article  of  this 
my  will,  and  a  discharge  from  such  indebtedness  by  my  executors  shall  be 
deemed  and  taken  as  an  equivalent  to  an  equal  amount  paid  such  college, 
child  or  children,  on  account  of  its,  his,  her  or  their  share  and  portion  under 
this  my  will. 

"  And  my  executors  are  hereby  directed  to  deduct  the  amount  of  such  indebt- 
edness from  such  respective  share  or  portion,  but  no  interest  is  to  be  charged 
upon  or  added  to  any  such  indebtedness  except  in  case  a  bond,  note,  or  other 
obligalion  securing  such  indebtedness  be  found  among  my  assets,  upon  which 
said  bond,  note  or  obligation  Interest  has  been  paid  or  charged,  in  which  case 
the  said  indebtednesss  shall  continue  to  be  charged  with  interest. 

**  Any  items  or  charges  which  may  appear  in  any  account  of  my  private,  i)er- 
sonal  or  family  expenses  s  all  not  be  included  or  charged  as  such  indebtedness. 
Nor  shall  any  moneys  which  shall  ap;:ear  on  my  books  charged  to  either  of 
my  said  chiloren  to  a  furniture  or  allowance  account  be  debited  to  such  child 
on  the  settlement  of  my  estate,  but  the  same  is  considered  as  a  gift  made  by 
jne  to  such  child  during  my  lifetime." 
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He  appears  to  have  been  a  person  who  was  more  than 
usually  careful  and  methodical  in  keeping  accounts  of  his 
affairs,  and  those  accoimts  were  in  part  kept  with  his 
children. 

That  appears  to  have  been  done  pursuant  to  an  intention 
existing  m  his  mind  at  the  time  when  these  advancements 
were  made,  to  charge  them  to  these  two  children,  to  be 
finally  deducted  out  of  their  shares  of  his  estate.  Upon 
these  subjects  particular  statements  were  entered  in  the 
books  kept  under  his  control  and  direction.  That  relating 
to  the  moneys  advanced  to  his  son  Frederick  was  in  these 
worfls: 

"Advanced  to  Frederick  Robert,  on  account  of  his  jwrtion  of  my  estate  in 
order  to  enable  him  to  go  into  business,  which  is  to  be  charged  to  hhai  on  settle- 
ment of  my  eslate,  but  no  interest,  $20,000." 

That  relating  to  Mrs.  Coming,  consisted  of  this  state- 
ment: 

"Paid  to  John  H.  Sherwood  for  the  house  and  lot.  No.  8  East  Fortieth 
street,  which  I  have  given  to  my  daughter,  Mrs.  Jane  R.  Corning,  by  deed 
from  the  said  Sherwood,  as  her  separate  property,  and  as  a  part  of  her  share  in 
my  cs*ate,  $50,000.  I  charge  the  amount  to  her,  but  though  counted  as  part 
of  my  assets,  no  interest  is  to  be  charged  thereon." 

These  entries  were  clearly  expressive  of  the  design  of  the 
testator,  that  the  amount  so  advanced  and  charged  upon 
the  final  adjustment  of  his  estate,  should  be  deducted  from 
the  shares  to  be  received,  by  the  persons  against  whom  the 
charges  were  made,  and  the  accoimts  kept  by  or  for  him» 
under  his  directions,  and  in  his  books,  evinced  the  con- 
tinued existence  of  that  intention.  By  the  account  kept 
with  Mrs.  Coming,  which  was  in  the  form  of  a  debtor  and 
credit  account,  she  was  charged  with  this  sum  of  fifty  thou- 
sand dollars,  on  the  6th  of  May,  1864,  and  it  was  continued 
in  the  account  to  the  1st  of  January,  1874,  when  the  final 
balance  was  brought  down  agauist  her,  of  the  sum  of  fifty 
thousand  dollars.  In  a  like  form  the  account  of  his  eon 
Frederick  Robert  was  kept,  who  was  charged  with  the 
twenty  thousand  dollars  on  the  22nd  of  February,  1864. 
This  account  was  continued  by  the  addition  of  other  items 
until  the  1st  of  January,  18T6,  when  the  balance  was 
brought  down  consisting  of  the  sum  of  twenty  thousand 
dollars.  It  also  appeared  that  the  testator  was  in  the  habit 
of  making  yearly  inventories  of  his  estate,  containing  these 
items,  and  specifying  them  as  imavailable  portions  of  his 
estate,  and  in  several  of  the  inventories  these  amounts 
were  mentioned  as  being  due,  the  one  from  Frederick  Rob- 
ert, and  the  other  from  Jane  R.  Coming.  The  last  of  the 
inventories  was  made  in  the  year  1877,  shortly  before  the 
execution  of  the  will.     These  accoimts  and  inventories  cor- 
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respond  with  the  references  contained  in  the  sixth  subdi- 
Tision  of  the  will,  and  to  determine  the  effect  of  that,  are 
required  to  be  read,  with  this  subdivision,  to  ascertain  the 
intention  of  the  t^tator.  Tonnele  v.  HcUl,  4  N.  Y.,  140  ; 
Langdon  v.  Astor^s  Executors^  16  N.  Y.,  9. 

And  that  was  so  considered  and  held  when  this  will  was 
previously  before  the  courts  in  Robert  v.  Coming  (23  Hun, 
299,  and  89  N.  Y.,  225).  To  the  same  effect  is  Lawrence  v. 
Lindsay  (68  N.  Y.,  108).  It  is  true  that  in  and  of  them- 
selves, they  do  not  become  operative  as  an  integral  part  of 
the  will  without  proof  of  the  fact  of  the  moneys  having 
been  advanced  or  the  indebtedness  having  been  created, 
but  in  this  case  that  proof  was  made,  and  it  was  shown  as 
a  matter  of  fact  that  Frederick  Eobert  did  receive  the  sum 
of  $20,000  to  enable  him  to  ^o  into  business,  and  that  he 
went  into  business  with  it  as  his  capital.  It  was  also  shown 
that  the  sum  of  $49,379.28  had  been  advanced  for  the  pur- 
chase of  the  property  conveyed  to  Mrs.  Coming,  and  that 
the  testator  had  charged  her  for  the  property,  which  in 
fact  was  conveyed  to  her,  this  sum  of  $50,000.  The  trans- 
actions referred  to  in  the  accoxmts  and  inventories  were 
not  fictitious  or  arbitrary,  but  were  actual  transactions, 
which  the  testator,  for  the  purposes  of  the  settlement  of 
his  estate,  designated  and  treated  as  an  indebtedness 
from  his  son  Frederick,  and  from  his  daughter  Mrs. 
Coming.  The  references  contained  in  his  accounts,  and 
in  the  mventories  yearlv  made,  by  or  for  him,  and  under 
his  authority,  indicate  this  to  have  been  the  manner  in 
which  he  regarded  these  items  of  advancement.  They 
were  intended  to  be,  as  they  were,  irrevocable,  so  far  as 
the  recipients  of  the  money  and  property  are  to  be  re- 
.^BLrded,  out  at  the  same  time  as  so  much  of  the  estate  of 
the  testator  advanced  to  each  of  these  persons,  for  which 
in  his  judgment,  as  a  merchant  accustomed  to  accounts, 
they  had  become  for  the  purposes  of  the  settlement  of  the 
estate,  indebted  to  it,  and  which  sums  were  to  be  deducted 
from  their  respective  shares  in  its  final  adjustment.  It  is 
true  that  these  charges  are  not  strictly,  or  legally  speaking, 
matters  of  debt  from  the  persons  against  whom  they  were 
made,  but  they  appear  to  have  been  so  within  the  signifi- 
cance of  the  terms  employed  by  the  testator.  He  imder- 
stood  that  to  be  their  effect  manifestly  for  the  reason  that 
they  were  to  be  accounted  for  in  the  settlement  and  di- 
vision of  his  estate,  and  it  was  upon  that  undertaking 
that  the  sixth  paragraph  of  his  will  seems  to  have  been 
framed.  This  understanding  was  definite  and  uniform,  as 
well  as  long  continued  on  his  paxt  It  originated  when  the 
advances  tnemselves  were  made,  and  was  never  swerved 
from,  or  overlooked,  down  to  the  period  of  the  execution 
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of  his  will,  and  the  facts  are  such  as  to  leave  no  well 
grounded  room  for  doubt  but  that  he  intended  in  the  settle- 
ment of  his  estate  that  these  deductions  should  be  made 
from  the  shares  of  the  persons  who  received  the  money 
and  the  property. 

It  has  been  suggested  that  the  preceding  decisions  con- 
struing the  testator's  will,  excluded  the  Uability  of  the 
recipients  of  this  money  and  property  from  this  accounting. 
But  whether  they  were  so  liable,  or  not,  does  not  appear  to 
have  been  a  point  in  controversy  when  those  decisions  were 
made.  These  provisions  of  the  will  were  passingly  consid- 
ered and  they  were  held  generally  to  evince  the  intention, 
that  the  teetator  meant  to  say  that  only  advances  or  actual 
indebtedness,  which  had  taken  the  forms  prescribed,  should 
be  treated  as  advances  to  be  deducted  from  the  shares  or 
portions  of  his  several  legatees  under  the  will.  23  Him., 
305.  And  that  the  sixth  section  was  intended  to  provide 
simply  that  any  actual  indebtedness  found  charged  concur- 
rently therewith  on  the  testator's  books  of  account  should 
go  in  diminution  of  the  payments  to  the  several  legatees  as 
a  part  of  their  shares  respectively.  89  N.  Y.,  242.  But  no 
other  rule  is  required  to  be  observed  to  bring  these  charges 
within  the  operation  and  effect  of  the  sixth  paragraph  of 
the  will.  The  language  of  the  first  part  of  the  paragraph 
itself,  confirms  this  construction.     For  it  requires: 

"All  moneys  or  indebtedness,  which  shall  appear  upon  any  inventory  or  ledger 
or  books  of  account,  kept  by  me,  or  under  my  direction,  charged  as  due  to  me 
from  any  or  either  of  my  said  children,  or  Robert  College  of  Constantinople, 
during  my  life  time,  and  as  an  outstanding  or  unsettled  account  at  the  time  of  my 
decease,  whether  with  or  without  security,  shall  be  considered  as  fcrminf  part 
of  my  estate  mentioned  or  referred  to  in  the  fourth  article  of  this  my  will,  and 
a  discharge  from  such  indebtedness  by  my  executors  shall  be  deemed  and 
taken  as  an  equivalent  to  an  equal  amount  paid  such  college,  child  or  children^ 
on  account  of  its,  his,  her,  or  their  share  and  portion  under  this  my  will." 

The  accounts  upon  the  testator's  books,  and  the  charges 
appearing  upon  his  inventories,  are  clearly  within  tnis 
description.  The  amounts  are  charged  as  due  to  him  from 
these  two  of  his  children,  as  outstanding  accounts  at  the 
time  of  his  decease,  and  correspond  wiui  the  description 
contained  in  this  part  of  the  sixth  paragraph  of  the  will. 
And  that  this  was  his  understanding  appears  further  by  the 
concluding  paragrai)h  of  this  subdivision,  which  was  framed 
to  Umit  and  restrain  the  effect  of  that  portion  which  has 
just  been  cited,  for  by  it  he  exempted  from  its  operation, 
anj  items,  or  charges,  appearing  in  any  account  of  his 
private,  personal  or  familv  expenses,  and  moneys  on  either 
of  his  books  charged  to  either  of  his  children,  to  a  furniture 
or  allowance  account.  Those  were  declared  to  be  consid- 
ered as  gifts  made  by  him  to  such  child,  during  his  lifetime, 
and  consequently  not  to  be  brought  into  the  settlem^it  of 
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his  affairs  by  his  executors.  These  exceptions  are  signifi- 
cant, for  if  it  had  been  the  design  of  the  testator  to  exclude 
the  accounts  against  his  son  i^ederick,  and  his  daughter, 
Mrs.  Coming,  for  the  advancements  which  were  made,  it  is 
but  reasonaole  to  suppose  that  the  intention  would  have 
been  expressed  in  this  part  of  the  will.  And  his  omission  to 
express  that  design  confirms  the  conclusion  as  a  matter  of 
fact,  that  the  advancements  made  were  intended  to  be 
accounted  for  under  the  preceding  directions  contained  in 
this  paragraph. 

There  is  no  ground  for  presuming  that  these  advance- 
ments were  adjusted  by  the  testator  before  the  division  of 
the  residue  and  remainder  of  his  estate  was  made  in  the 
fourth  paragraph,  for  by  the  sixth  paragraph  of  the  will 
the  executore  were  the  persons  who  were  to  discharge  the 
indebtedness,  to  be  deducted  from  the  shares  of  the  persons 
entitled  to  participate  in  the  division  of  the  remainder  of  the 
property.  The  oischargo  from  such  indebtedness  was  di- 
rected to  be  deemed  and  taken  as  an  equivalent  to  an  egual 
amount  to  be  paid,  and  the  direction  was  unequivocallv  given 
for  the  executors  to  deduct  the  amount  of  such  indebtedness 
from  such  respective  share  or  portion.  These  directions  im- 
posed the  obligation  upon  the  executors  to  make  the  deduc- 
tions, and  are  clearly  adverse  to  the  idea  that  the  testator 
himself  had  made  them  in  adjusting  and  declaring  the  dis- 
tribution of  the  different  shares  in  ms  estate. 

It  has  been  urged  that  this  construction  will  disappoint  and 
defeat  the  presumption  arising  from  his  filial  relations  with 
his  children,  which  would  indicate  the  probabiUty  to  be  that 
they  should  all  equally  participate  in  the  enjoyment  of  his 
estate.  But  that  does  not  follow,  and  if  it  did  it  would  be 
no  legal  groimd  for  construing  the  language  employed  by 
him,  differently  from  the  sense  in  which  he  seems  to  have 
intend^  it  should  be  xmderstood.  The  property  conveyed 
to  Mrs.  Coming  advanced  in  value  and  was  ultimately  sold 
for  the  sum  of  $70,000,  and  the  use  which  she  had  of  it, 
and  the  rents  derived  from  its  occupancy,  while  it  was  pos- 
sessed by  tenants,  would  bring  this  sum  to  very  near  a  fifth 
in  value  of  the  testator's  property.  But  if  it  would  not,  it 
could  not  legally  change  the  disposition  which  should  be 
made  of  this  part  of  the  case.  It  may  also  very  well  be 
inferred  from  an  entry  made  in  the  testator's  books,  that 
he  intended  to  reduce  her  share  in  the  estate  below  that  of 
either  of  her  three  brothers.  This  entry  was  made  after 
she  had  abandoned  the  possession  of  the  house  and  lot  con- 
veyed to  her,  which  adjoined  the  premises  occupied  by  the 
testator.  After  that  was  done  sne  went  to  Europe  and 
appears  to  have  taken  up  her  residence  in  Zurich,  and  it 
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was  probably  with  reference  to  that  change  that  the  testa- 
tor caused,  or  made,  the  entry  in  his  books  having  refer- 
ence to  this  fact.  That  entry  indicated  his  disappointment 
and  dissatisfaction  in  these  words  : 

**  Having  failed  bj  the  purchase  of  the  houve.  No.  10  East  Fortieth  street  in 
keeping  my  daughter,  Jane  R.  Corning,  and  her  family  next  door  to  my  own 
residence,  hs  they  went  to  Europe  in  November,  1867,  much  lo  my  disappoint- 
ment, and  as  she  has  recently  sold  the  house  for  $70,000,  I  charge  her  with  this 
amount  lo  make  the  $50,000,  at  which  I  told  her  it  would  appear  on  my 
books  and  form  that  much  of  her  share  in  my  estate,  $620.72/' 

And  it  discloses  a  reason  why  he  may  not  have  considered 
her  as  favorably  entitled  to  his  property  as  he  did  the 
claims,  or  rights  of  his  other  children. 

A  ground  of  dissatisfaction  also  seems  to  have  existed  on 
his  part  with  his  son  Frederick  Eobert.  He  was  desirous 
that  this  son  should  engage  in  business  similar  to  his  own, 
but  his  tastes  and  disposition  were  more  for  mechanical 
courses  of  employment  and  to  perfect  himself  in  them 
while  he  was  in  Europe,  he  states  that  he  spent  ''  a  great 
deal  of  time  there  studying  up  at  the  machine  shops  and 
railroads,  and  all  that,  with  a  special  purpose  in  view  of 
following  that  up  as  a  profession,  as  a  part  of  my  education 
and  training."  whether  the  testator's  dissatisfaction  was 
prudent  or  judicious  it  is  not  necessary  to  consider.  It  is 
sufficient  that  it  appears  to  have  existed,  and  for  that  rea- 
san  to  some  extent,  to  account  for  this  diversity  in  the  dis- 
position of  his  estate.  What  the  court  is  required  to  do  is 
to  determine  the  intention  pervading  the  making  and  exe- 
cution of  his  will,  and  when  that  shall  be  done,  as  these 
Provisions  have  already  been  held  to  be  lawful  they  must 
e  carried  into  effect.  For  in  the  administration  of  the  law 
concerning  testamentary  dispositions  of  property,  it  is 
required    where    the    intention    has   been    lawfully    ex- 

?ressed,  that  it  shall  be  by  ttie  coiuis  carried  into  effect. 
^ytle  V.  Bevertdgey  58  N.  Y.,  592,  598.  Where  it  was 
held  that  "the  intent  is  to  be  gathered  from  the  will,  and 
not  the  subject  of  conjecture,  and  words  which  have 
acquired  a  fixed  legal  meaning  must  be  intended  to  have 
been  used  in  the  sense  which  has  been  impressed  upon 
them,  unless  it  is  apparent  that  they  were  used  by  tha 
testator  in  a  different  sense." 

The  doctrine  that  the  intent  of  a  testator  is  the  guiding 
and  controlling  rule  of  interpretation,  recjuires  not  un- 
f  requently  a  disregard  of  the  usual  technical  meaning  of 
words  and  phrases,  and,  when  necessarv,  such  techmcal 
meaning  must  yield  to  the  evident  intent  of  the  testator." 
Id.,  598;  Phillips  y.  Davies,  92  N.  Y.,  199. 

The  t^tator  has  expressed  his  intention  concerning  the 
moneys  advanced  by  nim  with  reasonable  clearness.    The 
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language  he  has  used  was  intended  to  refer  to  and  include 
these  advancements.  He  regarded  them  each  as  an  in- 
debtedness  due  to  his  estate  outstanding  at  the  time  of  his 
decease,  and  to  be  settled  by  the  executor  by  deducting 
the  amoxmts  from  the  shares  of  the  pjersons  who  were  con- 
sidered by  him  to  be  in  this  manner  indebted.  And  in  the 
settlement  which  has  been  made  and  sanctioned  by  the 
decree  of  the  surrogate,  this  course  was  followed.  The 
deductions  required  were  provided  for,  and,  after  making 
them,  the  shares  so  diminished  have  been  directed  to  be 
paid  over  to  these  two  legatees  respectively.  The  decision 
which  he  made  for  the  reasons  assigned  in  his  opinion,  as 
well  as  those  already  given,  is  deemed  to  be  legally  accurate, 
and  it  should  be  affirmed,  leaving  the  question  of  costs  to 
be  settled  at  the  time  of  the  entry  of  the  order. 
Brady,  J.,  concurs. 


Matter  of  the  petition  of  Vester  Miller  to  vacate  an 
assessment,  etc. 

{Supreme  Court,  General  Term,  First  Department,  FUed  October  15, 1886,) 
1.  Taxes  and  absebbments— New  Yokk  (City  op) — Changing  gbade  of 
STREET — Damages — Compensation  for. 

It  is  inequitable  and  unjust  to  the  owners  of  property  fronting  upon  a 
street  or  avenue,  to  change  its  grade  without  first  compensating  them  for 
the  damage  occasioned  by  the  change. 

ta.  Same— Worth  street— Laws  1874,  chap.  270— Laws  1853,  chap.  63 

Any  damage  to  the  property  on  Worth  street,  New  York  city,  which  was 
caused  by  the  improvement  of  that  street  by  changing  its  grade,  imder 
Laws  1874,  chapter  270,  should  be  allowed  for  to  the  owners  under  Laws 
1853,  chapter  52.  And  it  was  proper  to  include  the  amount  allowed  for 
such  damages  in  the  assessment  for  the  expenses  of  the  improvement. 

Appeal  by  the  mayor,  etc.,  of  the  city  of  New  York,  from 
an  order  reducing  the  assessment  made  for  the  expenses  or 
regulating,  ci^adiug,  cm'bing,  guttering  and  paving  Worth 
street  from  Broadway  to  Chatham  street. 

Albert  L.  Cole,  for  app'lt;  James  A.  Deering,  for  resp*t. 

Danbeus,  J. — The  assessment  was  reauced  by  deducting 
from  the  amount  assessed  upon  the  property  of  the  peti- 
tioner, the  proportionate  part  of  the  damages  allowed  to 
the  owners  of  property  who  were  injured  and  sustained 
damages  by  means  of  the  change  made  in  the  made  of  the 
street.  In  the  assessment  of  the  expenses  of  the  improve- 
ment these  dama^  were  included  as  a  part  of  the  amounts 
to  be  assessed,  and  whether  such  damages  should  be  allowed 
as  part  of  the  cost  or  expense  of  the  improvement  of  the 
street  is  the  point  upon  which  the  disposition  of  the  appeal 
depends.  It  was  conceded  in  the  case  that  so  much  of  the 
street  as  was  located  between  Broadway  and  Baxter  street 
N.Y.  REP.,V0L.in.        43 
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had  been  opened,  regulated,  and  graded,  prior  to  the  year 
1852,  but  from  that  point  to  Chatham  street  the  grade  was 
not  then  fixed,  or  regulated.  And  it  does  not  appear  by  the 
case  tliat  even  for  so  much  of  the  street  as  is  between  Broad- 
way and  Baxter  street,  that  this  was  done  by  the  authority 
of  the  common  council.  The  question,  therefore,  still  re- 
mains whether  for  the  improvement  which  was  made,  the 
damages  sustained  by  the  owners  of  property  injured  by  it, 
couldoe  included  as  a  part  of  the  assessment  to  be  made 
for  the  expenses  of  such  improvement.  This  improvement 
was  made  imder  the  authority  of  chapter  270  of  tne  laws  of 
1874,  which  required  so  much  of  Worth  street  as  extended 
from  Broadway  to  Chatham  street  to  be  improved,  regu- 
lated, graded,  curbed,  guttered,  paved,  flagged  and  sewered 
in  accordance  with  the  grades  made  imder  and  pursuant  to 
the  provisions  of  chapter  570  of  the  laws  of  1871.  Under  the 
authoritv  of  that  act  a  grade  had  been  adopted  for  the  street 
and  by  the  later  act  the  improvement*  directed  to  be  made 
was  conformed  to  that  grade.  But  it  was .  not  expressly 
provided  in  the  act  of  1871,  or  that  of  1874,  that  any  dam- 
ag:es  should  be  allowed  to  the  owners  of  property,  which 
might  be  caused  by  the  improvement.  And  chapter  52  of 
the  laws  of  1852,  providing  for  the  allowance  of  damages 
in  changes  made  in  the  grade  of  streets  was  not  enacted  in 
such  language  as  to  include  this  particular  street.  But  it 
was  limite^  to  such  streets  and  avenues  south  of  Sixty^ 
third  street  as  the  grades  had  been  fixed  and  established  in 
by  the  common  council  at  the  time  of  its  passage,  and  ta 
such  streets  and  avenues  north  of  Sixty-second  street, 
whose  graces  should  afterwards  be  fixed  or  established. 
But  chapter  270  of  the  laws  of  1874  did  declare  and  provide 
that  '^all  acts  and  parts  of  acts  now  in  force  in  relation  to- 
regulating,  grading,  curbing,  guttering,  paving,  flaggings 
and  sewering,  and  otherwise  improving  streets  in  the  city 
of  New  York,  and  the  laying  and  collectmg  the  assessments 
for  said  work,  which  are  not  inconsistent  with  the  provi- 
sions of  this  act  are.hereby  declared  to  be  applicable  to  this 
act,  the  same  as  if  they  were  incorporated  therein." 

It  is  not  entirely  clear  from  this  language  what  all  the 
acts  were  that  the  legislature  intended  to  render  apphcable 
to  this  improvement,  but  as  the  act  of  1852  was  an  act  re- 
lating to  tne  grading  of  streets  in  the  city  of  New  York,  it 
was  very  probably  designed  by  the  legislature,  in  the  use  of 
this  language,  to  apply  it  to  this  improvement.  The 
language  used  was  not  required  for  the  simple  purpose  of 
prescribing  what  grade  should  be  adopted  in  the  improve- 
ment of  the  street,  for  by  section  one  of  tiie  act  of  1874  the 
grade  itself  was  rendered  certain,  and  that  was  that  it 
should  be  the  same  as  had  been  made,  or  directed,  imder 
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the  authority  of  the  act  of  1871.  The  peciifiar  phraseology 
of  the  act  of  1874  was  not  needed  for  the  direction  or  deter- 
mination of  the  grade  to  be  accepted  and  followed,  and  it 
could  not  have  been  employed  for  that  object.  The  legisla- 
tion limited  in  that  manner  would  be  utterly  useless  and 
nugatory,  and  it  is  to  be  inferred,  therefore,  that  the  legis- 
lature intended  to  apply  other  legislation  to  the  grading  of 
the  street,  by  the  language  that  was  used,  besides  and 
beyond  that  contained  in  the  act  of  1871.  And  no  other 
legislation  appears  to  have  been  appUcable  to  this  work,  oi^ 
within  the  intention  of  this  language,  except  that  of  1852. 
That  is  an  act  in  relation  to  the  grades  of  streets  in  the  city 
of  New  York,  and  it  prescribed  the  wholesome  rule  chang- 
ing the  principle  of  the  common  law,  that  when  a  changje 
of  CTade  should  be  made,  the  assessors  appointed  to  estii 
mate  and  assess  the  expense  should  also  estimate  the  loss 
and  damage  which  each  owner  of  land  fronting  on  such 
street  or  avenue  will  sustain  by  reason  of  such  change  to 
such  lands,  or  to  any  improvements  thereon.    And  should 

"Make  a  Just  and  equitable  award  of  the  amount  of  such  loss  or  damage  to 
the  owner,  or  owners  of  such  lands  or  tenements  fronting  on  such  street,  or 
avenue,  and  opposite  thereto,  and  affected  bj  such  change  of  grade,  and  the 
amount  of  such  award  shall  be  included  In  the  expense  of  such  proceeding, 
and  with  sach.  expense  shall  be  assessed,"  etc. 

This  law  was  evidently  enacted  upon  the  idea  that  the 
grades  of  the  streets  and  avenues  of  the  city  of  New  York 
south  of  Sixty-third  street  had  already  been  estabhshed, 
and  that  it  was  inequitable  and  unjust  to  the  owners 
of  property  fronting  upon  the  street  or  avenue  to  change 
sucn  grade  without  compensating  them  for  the.  damages 
occasioned  hj  the  change.  And  while  this  improvement 
was  not  within  the  letter  of  the  act  of  1852,  it  was  within 
the  spirit  of  that  legislation,  and  it  was  properly  made  ap- 
plicable to  the  improvement  by  the  portion  of  the  act  of 
1874,  which  has  already  been  mentioned.  What  the  legis- 
lature designed  was  to  prescribe  a  general  system  of  com- 
pensation by  the  act  of  1852,  and  as  an  act  relating  to.  the 
grading  of  streets,  it  was  by  the  language  of  the  act  of 
1874  made  appUcable  to  this  improvement.  What  was 
said  by  Church,  Ch.  J.,  in  People  v.  Green  (64  N.  Y.,  606), 
is  specially  appUcable  to  the  present  case.  It  was  there 
said,  in  the  course  of  the  opinion,  that  ^^an  examination 
of  the  various  statutes  shows  that  the  poUcv  of  award- 
ing damages  to  owners  of  real  estate  caused  by  a  change 
of  grade  of  streets,  has  been  adopted  and  for  many 
years  established  bv  law  in  the  city  of  New  York,  and 
although  tho  statutory  provisions  respecting  public  im- 
provements have  so  compUcated  the  subject  as  to  render 
it  difficult  of  imderstanding,  it  cannot  lie  suppcMsed  that 
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there  was  an  intent  to  allow  such  damages  to  owners  on  one 
street  and  withhold  them  on  another,  and  before  such  a  re- 
sult is  reached  it  should  be  clearly  demonstrated  that  the 
requirements  of  law  demand  it. "  Id. ,  609.  No  such  demon- 
stration as  this  rule  requires  of  the  intent  to  exclude  this 
improvement  from  the  benefit  of  the  act  of  1852  appears 
in  this  subsequent  legislation.  But  the  intent  is  indicated 
to  render  that  act  applicable  to  this  proceeding  as  one  which 
is  necessarily  included  in  the  language  employed  for  the 
purpose  of  rendering  other  statutes  appUcable  in  the  act  of 
1874. 

The  order  from  which  the  appeal  has  been  taken  should 
be  reversed,  with  ten  dollars  costs  and  also  the  disburse- 
ments, and  an  order  made  denying  the  application  of  tiie 
petitioner. 

Magomber  and  Brady,  JJ.,  concur. 


I     Matter  of  the  Estate  of  Nathaniel  Ghjian,  Deceased. 

(Supreme  Court,  General  Term,  First  Department,  Filed  October  IS,  1886,) 

BZBCUTORS  AKD  ADMINI8TBATOB8 — SSTTLEMEINT  OF  ACCOUNTS— PRACTICE. 

Where  the  accounts  of  an  executor  are  in  the  process  of  settlement,  and 
an  accounting  is  being  had  before  a  referee,  the  surrogate  will  not  for  the 
purpose  of  an  order  as  to  the  custody  of  the  funds  of  the  estate,  require  a 
special  hearing  and  investigation  as  to  matters  which  will  appear  on  the 
settlement  of  the  account,  but  will  accelerate  the  proceedings  lein^  had  for 
such  settlement.  The  fact  that  the  executor  is  m  a  business  which  mar 
endanger  the  safety  of  decedent's  estate,  is  not  sufficient  to  justify  sack 
separate  inquiry. 

Appeals  by  CaroUna  R.  Garczynski  from  an  order  of  the 
teirrogate  of  the  coimty  of  New  York  denying  her  applica- 
tion for  an  order  directing  an  adjudication  of  the  amount 
due  from  George  F.  Gilman  to  the  estate,  and  its  deposit  in 
interest  bearing  securities  in  court,  or  in  a  tiiist  company; 
and  by  the  same  person  and  Charles  B.  GUman,  from  an 
order  of  the  surrogate  denying  a  motion  to  ccmpel  George 
F.  Gilman  to  deposit  $113,811  with  the  surrcgate  or  the 
U.  S.  Trust  Co. 

James  A.  Hvdson  and  Raphael  J.  MoseSy  Jr.^  for  applt; 
Henry  E.  KnoXy  for  resp't. 

Daniels,  J. — The  motion  to  require  George  F.  Gilman, 
who  is  now  the  surviving  and  acting  executor  of  the  estate, 
to  deposit  these  amounts  with  the  trust  company,  proceeded 
upon  the  ground  that  they  could  not  in  safety  be  retained 
by  him.  The  larger  amount  depended  upon  notes  executed 
and  delivered  by  him  to  the  testator  m  his  lifetime  for 
moneys  advanced,  and  were  held  to  be  so  much  of  the 
funds  of  the  estate  in  his  bands,  as  he  was  liable  to  pay 
upon  the  notes,  but  the  extent  of  that  Uability  was  the  sul>- 
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f'ect  of  controversy,  and  could  only  be  definitely  determined 
►y  a  settlement  of  the  executor's  accounts.  That  has  been 
most  unaccoimtably  and  unreasonably  delayed  in  the  case 
of  this  estate,  but  the  prospect  at  the  time  of  the  hearing 
before  the  surrogate  was  that  a  speedy  disposition  could  now 
be  made  of  the  executor's  accounts.  To  a  large  extent  that 
had  previously  been  considered  and  determined,  and 
although  the  executors  had  been  very  indulgently  and 
leniently  dealt  with  in  the  report  which  was  confirmed  by 
a  preceding  surrogate,  that  fact  does  not  change  the 
grounds  or  nature  of  the  appUcation  upon  which  these 
orders  were  made.  Since  then  the  succeeding  transactions 
of  th3  executors  have  also  been  presented  for  settlement  by 
the  surrogate,  and  a  hearing  for  that  purpose  is  in  progress 
before  a  referee,  and  imtu  that  shall  be  determmed,  or 
some  other  inquiry  mav  be  instituted  and  completed,  it  can- 
not definitely  be  held  now  much  of  this  sum,  whether  the 
entire  $113,811,  or  a  lesser  amoimt,  shall  be  paid  over  to  the 
estate  by  this  executor.  There  was  no  propriety  imder  this 
state  of  facts  in  the  surrogate's  requiring  a  special  hearing 
and  investigation  to  be  made  for  this  object.  The  estate 
had  already  been  depleted  by  large  and  unjustifiable  legal 
expenses  and  allowances,  and  the  surrogate  was  required 
in  the  exercise  of  his  authority  to  avoid  any  further  mis- 
fortune of  this  description.  The  remedy  of  the  appUcants 
is  to  secure,  with  all  practicable  rapidity,  the  settlement  of 
the  accounts  of  the  executor,  and  the  entry  of  a  decree 
defining  their  rights,  and  his  KabiUties,  and  at  once  enforc- 
ing that  decree  against  him.  The  credit  of  the  law,  as  well 
as  its  administration,  certainly  requires  as  much  as  that  in 
the  settlement  of  the  affairs  of  this  estate.  For  the  great 
delay  which  has  intervened  in  reaching  that  end  is  a  re- 
proach to  the  administration  of  justice  whict  can  not  be 
excused,  and  should  not  be  tolerated.  And  from  the 
opinion  of  the  present  surrogate,  that  appears  to  have  been 
tne  view  entertained  by  him.  But  while  it  is  clearly 
justified  by  the  facts  in  the  case,  it  cannot  require  a  new 
and  independent  proceeding  to  accomphsh  the  object  the 
api)licanfs  consider  to  be  necessary  for  the  protection  o^ 
their  own  special  interests. 

The  other  order  made  on  the  denial  of  the  application  of 
Caroline  R.  Garczynski  individually  has  no  more  extended 
foundation  for  its  support.  It  is  true  that  she  is  interested 
in  the  estate  as  the  daughter  of  Carohne  B.  Bedington, 
who  was  a  daughter  of  the  testator,  but  that  interest  will 
be  better  secured  and  promoted  by  bringing  about  a  com-- 
plete  and  final  settlement  of  the  affairs  of  the  executor 
than  by  tho  prosecution  through  intricate  legal  proceedings 
of  a  special  application  of  this  description. 
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This  executor  may  be  a  person  of  large  wealth,  as  he  has 
stated  himself  to  be,  but  the  business  in  which  he  is  en- 
gjaged,  according  to  his  own  sworn  evidence,  may  at  any 
time  expose  him  to  losses  endangering  the  future  safety  of' 
this  estate.  And  that  circumstance,  as  well  as  those  which 
have  already  been  mentioned,  forcibly  require  th^  utmost 
acceleration  to  be  given  to  the  proceedings  now  in  progress 
for  the  final  adjustment  of  the  affairs  of  this  estate. 

The  orders  irom  which  the  appeals  have  been  taken 
should  be  affirmed,  but  as  this  eiecutor,  together  with  the 
other  with  whom  he  for  many  years  acted,  has  so  long  and 
persistently  failed  to  discharge  his  obligations  to  this  estate, 
the  affirmance  of  the  order  should  be  without  costs. 

Macomber  and  Brady,  JJ.,  concur. 


Matter  of  the  Estate  of  Nathaniel  Ghjian,  deceased. 

(Supreme  Court,  General  Term,  FVrtt  Department,  Filed  October  IS,  1886,) 

,i.   ExECUTOBS    and    ADMmiSTRATORB  —  PoWER    OF    SUBROQATB    TO    DIRECT 

ASD  CONTROL— 2  Rev.  Stat.,  220,  SecT.  1,  SUBD.  8. 

Power  has  been  given  the  surrogate  by  2  Rev.  Stat.,  220»  sec  1,  sabd.  8, 
to  direct  and  control  the  conduct  of  executors  and  administrators  so  far  as 
necessary  for  the  protection  and  safety  of  the  property  committed  to  their 
hand,  and  to  promote  its  preservation  until  distributed. 

B.  Same — Surrogate— Power  oyer  sECURrnEs. 

Where  securities  of  an  estate  are  not  entirely  safe  or  free  from  risk  while 
they  remain  in  the  possession  of  the  executors,  the  surrogate  has  power  to 
order  them  deposited  in  a  place  of  safety  named  by  hmi  there  to  remain 
\mtil  the  further  order  of  the  surrogate's  court. 

$.  Same — Interest  of  infants  gUFFiciBNT  reason. 

Where  the  rights  and  interests  of  children  in  an  estate  demand  proteo- 
tion,  that  is  sufficient  to  render  it  the  duty  of  the  surrogate  to  make  any 
order  necessary  concerning  the  disposition  and  safety  of  an  estate.  It  b 
his  duty  to  guard  against  Uie  probability  as  well  as  tne  possibility  of  loss. 

Appeal  by  two  executors  from  an  order  made  by  the  sur- 
rogate of  the  county  of  New  York,  du^ecting  a  deposit  of  aJl 
the  United  States  ifonds  and  interest  bearing  notes  together 
with  their  coupons,  belonging  to  the  estate  of  Nathaniel  Gil- 
man,  which  were  in  the  possession,  or  under  the  control  of 
the  executors,  with  the  Union  Trust  Co.,  there  to  remain 
until  the  further  order  of  the  surrogate's  court  of  the  county 
of  New  York,  and  a  motion  made  to  dismiss  such  appeal. 

Henry  E.  Knox,  for  appl't;  James  Hydson,  Latham  O. 
Beed  and  Raphael  J.  Moses,  Jr.,  for  resp'ts. 

Daniem,  J. — ^The  order  from  which  the  appeal  has  been 
taken  was  made  on  the  24th  of  May,  1866,  twenty  years 
prior  to  the  argument  of  this  appeal. 

Because  of  the  delay  in  bringing  the  appeal  to  a  hearing, 
and  for  the  reason  that  other  parties  interested  in  the  es- 
tate had,  under  agreement  made,  received  portions  of  the 
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fund  created  by  the  deposit,  the  motion  was  made  to  dis- 
miss the  appeal  And  without  placing  any  stress  upon  the 
latter  ground,  if  it  shoiild  be  unportant  so  to  direct,  the 
apjjeal  should  be  dismissed  for  this  great  delay  in  its  prose- 
cution. An  explanation  of  it  has  to  a  certain  extent  been 
made,  but  that  explanation  fails  to  excuse  the  delay  to  bring 
the  appeal  to  a  hearing  during  the  long  period  that  has  fol- 
lowed the  service  of  the  petition. 

But  in  the  view  which  has  been  created  by  the  examina- 
tion of  the  case,  it  is  not  considered  important  for  the  pro- 
tection of  the  rights,  or  interests,  of  tne  moving  parties, 
that  a  dismissal  of  the  appeal  should  be  ordered.  The  ex- 
ecutors of  the  estate  to  whom  letters  testamentary  have 
been  issued  by  the  surrogate  of  the  county  of  New  York, 
were  the  only  persons  affected  by  the  order,  and  it  is  these 
executors  who  Drought  the  appeal  now  imder  consideration, 

Thev  claim  the  oraer  to  have  been  unauthorized,  and  also, 
that  the  facts  did  not  iustify  the  surrogate  in  making^it, 
and  thereby  requiring  the  deposit  of  these  securities.  The 
securities  affected  by  the  order  amounted  to  the  smn  of 
about  $210,000,.  and  it  was  made  upon  a  state  of  facts  indi- 
cating to  the  mind  of  the  sun-ogate,  that  these  securities 
were  not  entirely  safe,  or  free  from  risk,  while  they  re- 
mained in  the  possession  of  the  executors.  And  if  he  was 
right  in  deducing  that  conclusion  from  the  facts  which  were 
made  to  appear,  then  it  followed  that  the  order  was  legally 
made  by  rum,  for  by  the  statute  it  was  made  Tiis  duty  to 
direct  and  control  the  conduct  of  the  executors  of  this  es- 
tate. 3  R.  S.  (6th  ed.),  325,  §  1,  subd.  3.  This  direction  has 
been  provided  in  broad  and  unqualified  language,  and  seems 
to  have  been  designed  to  delegate  to  the  surrogate  the 
I)ower  to  direct  and  control  the  conduct  of  executors  and 
administrators,  so  far  as  that  may  appear  to  oecome  neces- 
sary for  the  protection  and  safety  of  the  property  commit- 
ted to  their  hands,  and  to  promote  its  preservation  until  a 
distribution  can  be  made  of  it  among  the  persons  entitled  to 
deceive  it. 

The  surrogate  was  also  empowered  by  subdivision  6  of 
the  same  section,  to  administer  justice  in  all  matters  relat- 
ing to  the  affairs  of  deceased  persons,  and  that  can  only  be 
done  by  such  orders  as  appear  to  be  necessary  for  the  pro- 
tection and  preservation  of  the  estate.  The  authority  of 
the  surrogate  under  this  section  and  more  especially  under 
section  53,  page  99  of  the  statutes,  was  consia^red  in  Wood 
V.  Brown^  (34  N.  T.,  337),  and  it  was  deemed  to  justify  as 
broad  a  construction  as  that  which  has  now  been  sug^sted, 
for  it  was  there  held  that  the  surrogate  might  make  any 
order  he  deemed  necessary  in  relation  to  the  custody  of  the 
notes,  bonds,  mortgages  and  other  securities,  belonging  to 
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the  estate.  And  similar  in  its  effect  was  the  decision  of  the 
chancellor  in  Jenkins  v.  Jenkins,  (1  Paige,  243).  As  to  the 
power  of  the  surrogate  to  make  the  order,  there  accordingly 
seems  to  be  no  reasonable  ground  for  enteiiaining  any  sub- 
stantial doubt. 

The  appUcation  was  made  for  it  upon  the  petition  of 
Isaac  Reoington,  who  was  another  of  the  executors  of  the 
estate,  to  whom  the  letters  testamentary  had  been  issued 
and  Joanna  B.  Gilman,  the  widow  of  the  testator,  Anna  R. 
Gilman,  Chas.  B.  Gilman,  Theophilus  Gilman  and  Frazer 
Gilman,  who  were  children  of  the  testator,  each  entitled  to 
one-tenth  part  of  the  residue  of  his  estate.  This  executor 
by  the  language  of  the  petition  appeared  to  have  intended 
to  represent  the  children  of  his  deceased  wife,  who  was  also 
a  daughter  of  the  testator.  These  children  were  two  in 
number,  jointly  entitled  to  one-tenth  of  the  residue  of  such 
estate.  Theophilus  Gilman  and  Frazer  Gilman  were  minors, 
or  infants,  under  the  age  of  twenty-one  years,  residing 
with  their  mother,  who  by  the  petition  represented  their 
interests  in  the  estate,  for  the  protection  of  tne  court. 

It  is  true,  that  the  allegations  contained  in  the  petition 
were  not  as  broadly  made  as  this,  but  the  statements  pre- 
sented by  the  executor  Redington  concerning  his  two  chil- 
dren, and  by  the  widow  concerning  these  infants,  are  con- 
sistent with  no  other  conclusion,  than  that  they  were 
intended  to  invoke  the  aid  and  assistance  of  the  surrogate, 
for  the  protection  of  the  rights  and  interests  of  these  chil- 
dren and  infants  in  this  estate,  and  that  was  sufficient  to 
render  it  the  duty  of  the  surrogate  to  consider  what  prudence 
and  discretion  required  should  be  ordered  concerning  the  dis- 
position and  safety  of  these  securities.  They  were  securities 
which  could  readily  be  disposed  of,  and  the  estate  de- 
prived of  their  benefit,  by  any  aale  of  them  the  executors 
might  be  inclined  to  make.  In  support  of  the  application, 
it  appeared  that  the  two  executors,  George  F.  Guman  and 
Edward  McClellan,  failed  to  co-operate  with  the  executor 
Redington  in  the  management  of  the  property  and  affairs 
of  the  estate.  A  disagreement  had  ansen  between  them, 
and  he,  as  well  as  the  other  petitioners,  considered  that  the 
estate  committed  to  their  charge  and  custody  was  not  man- 
aged as  the  law  required  that  to  be  done  by  these  acting 
executors.  They  had  delayed  the  making  and  filing  of  an 
inventory  of  the  estate  from  the  time  they  qualified  a» 
executors,  in  May,  1861,  until  the  18th  of  August,  1863,  and 
that  was  then  done,  only  under  the  effect  of  mandatory 
directions  made  for  that  purpose  by  the  surrogate.  After 
further  resistance  upon  their  part,  an  order  was  also  made 
on  the  4th  of  November,  1863,  requiring  the  executors  to 
account,  but  they  failed  to  present  their  accounts  until  the 
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5th  of  Jauuary,  1866,  although  active  proceedings  vO  secure 
this  presentation  were  carriea  on  against  them  in  the  surro- 
gate's court.  A  reference  was  then  made  to  an  auditor  for 
the  examination  of  the  accounts,  and  the  hearing  and  dis- 
position of  objections  taken  to  it.  The  evidence  of  the  two 
executors  .was  taken  before  the  auditor,  and  that  has  been 
made  a  portion  of  the  foundation  of  the  appKcation,  on 
which  the  order  was  made,  from  which  this  appeal  has  been 
taken.  By  that  evidence  it  appears  that  tne  executor, 
Gteorge  F.  Gilman,  who  is  a  son  of  the  testator,  allowed 
the  affairs  of  the  estate  to  be  managed  by  the  other  execu- 
tor, Edward  McClellan.  The  funds  and  property  of  the 
estate  were  large  and  substantially  committed  to  the  cus- 
todv  and  care  of  this  executor,  and  accounts  were  kept 
with  themselves  in  their  joint  names  as  individuals  with 
the  banks  in  which  the  monevs  of  the  estate  were  deposited. 
McClellan  was  engaged  in  business  in  the  city  of  New 
York,  and  was  not  a  person  of  sufl&cient  responsibiUty  to 
be  entrusted  with  this  large  amount  of  property,  in  which 
other  persons  were  entitled  to  share,  as  well  as  his  own 
wife,  under  the  will  of  the  testator.  These  facts  indicate  a 
persistent  indisposition  on  the  part  of  the  two  executors  to 
complv  with  tne  directions  of  the  law  concerning  their 
official  conduct;  and  the  manner  in  which  the  estate  was 
allowed  to  be  controlled  and  managed  indicated  that  there 
mi^ht  be  danger  concerning  its  ultimate  safety  and  preser- 
vation to  the  time  when  the  court  should  direct  its  distri- 
bution among  the  persons  entitled  to  receive  it.  It  was  a. 
measure  of  prudence,  and  no  more  than  reasonable  care, 
therefore,  to  require  these  executors  to  deposit  the  securi- 
ties with  the  trust  companv,  where  they  might  surely 
remain  in  safety  for  the  final  benefit  of  the  persons  entitled 
to  receive  them.  It  is  not  imcommon  that  losses  are  sus- 
tained by  the  estates  of  deceased  persons  by  the  course  of 
conduct  adopted  by  these  two  executors,  and  it  was  the 
dutv  of  the  surrogate  to  guard  against  the  probability,  as 
well  as  the  possibility  of  such  loss.  And  if  more  stringency 
was  observed  in  this  respect  in  the  administration  of  the 
estates  of  deceased  persons  by  the  surrogate's  court,  less 
occasion  would  arise  to  complain  of  irrecoverable  losses  by 
persons  deprived  of  the  benefit  designed  to  be  secured  to 
them  by  tne  disposition  of  the  property  of  their  parents, 
relatives  and  other  friends. 

The  provision  of  the  order  directing  that  the  deposit 
should  DO  for  the  security  of  the  individual  shares,  or  inter- 
ests, of  the  petitioners  has  been  made  the  subject  of  special 
complaint,  but  evidently  without  reason,  for  this  oraer  in 
no  manner  placed  these  securities  beyond  the  control  and 
N.Y  Rep.,  Vol.  HI.        44 
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and  further  direction  of  the  surrogate.  It  was  not  intended 
to  be  adjudged  that  the  petitioners  were  to  be  exclusively 
benefitted  by  these  securities,  but  that  their  interests  in  the 
estate  should  be  protected  by  this  deposit,  and  the  extent  to 
^which  that  protection  would  be  necessary,  or  would  be 
afforded,  would  depend  upon  the  rights  of  the  parties  as 
they  should  afterwards  appear  to  be  upon  the  accounting 
and  settiement  of  the  estate,  and  by  the  decree  to  be  made 
by  the  surrogate.  They  were  still  subject  wholly  to  his 
control  in  this  manner,  and  whatever  justice  may  require 
to  be  directed  concerning  them,  and  whatever  disposition 
the  situation  of  the  estate  may  indicate  should  be  made,  are 
still  subject  entirely  to  the  control  and  disposition  of  the 
surrogate.  This  part  of  the  order,  therefore,  is  not  liable 
to  the  objection  which  has  been  made  against  it.  Its 
primary  purpose  was  the  protection  of  the  petitioners,  but 
without  directing  or  discrinjinating  against  the  interests  of 
either  of  the  other  persons  in  the  estate,  so  far  as  to  pre- 
vent their  rights  to  be  pix)perly  guarded  and  protected  by 
whatever  mimt  afterwards  be  deemed  to  be  proper  for  the 
disposition  or  the  property.  And  this  construction  has,  as 
a  matter  of  fact,  been  followed  and  acted  upon  by  the  sur- 
rogate. The  order  was  not  only  within  the  power  of  the 
surrogate,  but  its  propriety  was  clearly  indicated  bv  the 
facts  as  they  were  made  to  appear,  and  it  should  be 
aflfirmed,  together  with  ten  dollars  costs,  and  also  the  dis- 
bursements, and  the  motion  to  dismiss  the  appeal  should 
be  denied,  without  costs. 
Macomrer  and  Brady,  JJ.,  concur. 


Matter  of  Samuel  Hunt. 

(Supreme  Churt,  General  Term,  First  Department,  Filed  October  15,  XSS6,) 
Executors  aiyd  ADMnaBTRATOBs — When  accountable  fob  lobs  of  bent — 

To  WHAT  EXTENT. 

On  the  accounting  of  an  executor  it  appeared  that  he  had  leased  premises 
belonging  to  the  estate  for  a  term  of  five  years,  at  a  yearly  rental  of  $5,000, 
to  tenants,  who  only  paid  him  $1,000,  ana  through  fraud  and  trickery  these 
tenants  managed  to  keep  the  premises  throughout  the  term  without  paying 
any  more  rent.  It  was  shown  that  they  were  wholly  insolyent,  and  that 
the  only  remedy  of  the  executors  would  have  been  to  dispossess  them  for 
non-payment  of  the  rent.  It  was  also  shown  that  the  full  rental  yahie  of 
the  property  was  about  $8,000.  Eeld,  that  the  executor  should  be  charged 
for  rent  lost  if  there  was  bad  faith  or  willful  negligence  on  his  part.  But 
that  he  should  only  be  charged  under  the  circumstances  such  an  amount 
for  rent  lost  as  he  would  probably  have  realized  by  the  im>mpt  eviction  of 
said  tenants  and  the  leasing  of  the  property  to  another  tenant 

Appeal  from  decree  of  surrogate  on  accounting  of 
trustee. 

Smith  &  Woodward,  for  applt;  B.  Clarence  Dor  sett,  for 
lesp't. 
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Davis,  P.  J. — ^Both  the  surrogate  and  the  referee  held  on 
the  accounting  in  this  case  in  substance  that  the  effect  of 
the  judgment  in  the  action  for  the  construction  of  the  will 
was  not  to  change  the  relation  of  the  appellant  as  trustee 
toward  the  whole  or  any  part  of  the  estate,  but  simply  to  ■ 
determine  the  rights  of  the  surviving  children  in  and  to 
the  shai'es  of  the  deceased  children  in  the  residuary  estate 
when  the  survivors  should  be  entitled  to  come  into  the  full 
enjoyment  of  the  respective  shares  of  such  deceased 
children.  In  this  view  we  think  the  surrogate  and  referee 
were  right,  and  that  the  siuyiving  children  in  respect  of 
the  two-fifths  of  the  residuary  estate  cannot  be  considered 
as  tenants  in  common  until  after  the  decease  of  their 
mother,  for  whose  benefit  primarily  the  property  was  and  is 
held  in  trust  by  the  appellant,  who  seems  to  have  been  sole 
acting  trustee  under  the  will. 

The  only  remaining  question  of  importance  in  the  case  is 
as  to  what  amount  the  appellant  should  have  been  charged 
with  for  the  rents  of  the  property  leased  to  the  Lawless 
brothers  for  the  term  of  nve  years,  for  $5,000  per  year. 
Of  this  rent,  it  seems  that  the  appellant  collected  $1,000 
only  in  cash,  and  that  after  a  considerable  amount  of  rent 
had  fallen  due  he  received  from  the  tenants  an  assignment 
of  a  bond  and  mortgage  of  $6,500,  with  the  amount  of 
which  he  has  been  charged  in  the  accounting.  Subse- 
quently to  the  receipt  of  tms  bond  and  mortgage  one  of  the 
tenants  by  means  of  fraud  and  forgery  obtained  the  sur- 
render of  the  same  to  him  by  the  appellant  under  circum- 
stances that  are  claimed  to  have  been  gross,  and  therefore 
willful  negligence  on  the  pai-t  of  the  appellant.  The  testi- 
mony bearing  upon  this  question  need  not  be  recounted 
here.  It  seems  to  us  sufldcient  to  justify  the  finding  of  the 
learned  referee,  and  the  confirmation  of  the  report  by  the 
surrogate  in  tnat  particular.  So  far,  therefore,  as  relates 
to  thaf  mortgage  and  bond,  the  order  appealed  from  should 
foe  affirmed. 

Of  the  residue  of  the  rent  reserved  by  the  lease,  nothing 
was  ever  in  fact  collected,  but  a  considerable  quantity  of 
real  estate  was  agreed  to  oe  assigned  by  the  tenants  as  col- 
lateral security  for  the  payment  of  the  rent,  on  condition 
that  they  should  remain  in  undisturbed  possession  if 
the  rents  were  duly  paid  to  the  end  of  the  term,  and  be  en- 
titled to  a  renewal  of  the  lease  at  the  expiration  of  the 
term  on  specified  conditions.  Instead,  however,  of  con- 
veying the  real  estate  as  such  security  to  the  appellant 
one  of  the  tenants  perpetrated  another  fi*aud  upon  him  by 
the  substitution  of  an  entirely  different  agreement  making 
the  appellant  the  purchaser  of  the  real  estate,  assuming 
divers  existing  incumbrances  which  were  greater  than  its 
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full  value,  and  making  him  also  covenant  to  pay  $15,000  as 
a  further  consideration,  at  a  prescribed  time.  The  perpe- 
tration of  this  fraud  was  not  discovered  by  the  appellant 
until  he  was  afte wards  called  upon  to  pay  the  $15,000,  and 
•thereupon  he  immediately  commenced  an  action  to  set 
aside  the  substituted  agreement  and  compel  the  execution 
of  the  agreement  sictually  made.  This  action  resulted  in 
the  setting  aside  of  the  fraudulent  agreement,  and  its  refor- 
mation by  reinstating  the  original  agreement.  But  the 
lands  havm^  as  before  stated,  been  incumbered  to  their  full 
value,  nothmg  was  ever  realized  from  that  source;  and 
afterward  an  action  was  commenced  by  the  appellant 
against  the  tenants  to  recover  the  i-ents  and  judgment  ren- 
dered for  the  fuU  amount  and  execution  returned  nulla 
hona.  So  that  in  point  of  fact  nothing  was  ever  realized 
by  the  appellant  for  such  rents  except  as  above  stated. 
The  extraordinary  nature  of  the  transactions  and  the  vic- 
timizing of  the  appellant  by  the  tenant  by  the  plan  men- 
tioned may  perhaps  be  accounted  for,  certainly  to  some 
extent  bynis  greatly  advanced  age,  he  being  as  it  seems, 
ninety-five  years  of  age  at  the  time  of  the  accounting,  and 
upwards  of  eighty-four  at  the  time  of  his  dealing  with  his 
Lawless  tenants.  He  has  been  charged  with  the  full  amount 
of  rent  reserved  in  the  lease,  to  wit:  $5,000  per  year  with 
interest  from  the  several  dates  when  the  rent  fell  due 
by  the  terms  of  the  lease.  It  is  manifest  from  the  facts 
already  stated  that  the  tenants  were  not  only  worthless 
scoimarels,  but  that  they  were  persons  wholly  insolvent 
from  whom  in  all  probabiUty  no  part  of  the  rents  could 
have  been  collected  by  process  of  law.  Their  ultimate  in- 
solvency is  plainly  shown  by  the  recovery  of  tiie  judgment 
and  the  return  of  the  execution  wholly  unsatisfied.  But 
in  the  absence  of  affirmative  proof  that  the  rent  could  have 
been  collected  of  them,  the  fair  inference  from  the  circum- 
stances developed  in  the  case  is  that  all  attempts  to  collect 
it  would  have  been  unavailing.  The  remedy  would  of 
course  have  been,  if  the  trustee  had  properly  managed  the 
estate,  to  have  evicted  the  tenants  for  non-payment  of  the 
rent  which  would  have  put  it  in  his  power  to  have  leased 
the  premises  to  other  tenants  for  such  prices  as  he  could 
have  obtained.  The  evidence  bearing  upon  this  question 
tends  to  show  that  the  full  rental  value  of  the  property 
was  from  $3,000  to  $3,500  a  year;  and  if  the  failure  to 
obtain  or  secure  payment  of  any  rent  from  the  Lawless 
brothers  can  justly  be  attributed  to  the  appellant  as  willful 
n^lect,  yet  it  seems  to  us  apparent  that  he  can  only  be 
justly  chargeable  for  such  amount  of  rent  as  he  would 
probably  have  realized  by  a  degree  of  diligence  that  would 
nave  resulted  in  the  prompt  eviction,  and  the  leasing  of 
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the  property  to  another  tenant.  It  was  under  the  circum- 
stances a  harsh  measure  of  justice,  it  seem  to  us,  to 
charge  him  with  the  $5,000  per  year  reserved  by  the  lease 
of  the  Lawless  brothers,  instead  of  the  amount  of  rent 
which  he  could  probably  have  obtained  under  a  new  lease  to 
a  responsible  tenant.  There  is  no  evidence  in  the  case 
showmg  with  any  satisfactory  clearness  that  if  he  had  re- 
fused the  security  pretended  to  be  offered  and  given  by  the 
tenants  for  the  payment  of  the  rent,  he  could  have  collected 
the  same  either  by  suit  or  otherwise.  The  contrary  is  indi- 
cated by  the  future  transactions  of  the  Lawless  brothers, 
and  it  ought  not  to  be  assumed  under  the  circumstances  of 
this  case  mat  the  large,  and  it  would  appear,  excessive  rent 
they  had  a^eed  to  pay  would  ever  have  been  realized  by 
any  reasonable  diligence  on  the  part  of  the  appellant. 

It  was  error  therefore,  we  think,  to  charge  him  with  the 
full  amount  of  rents  reserved  in  the  lease,  vdth  interest 
from  the  several  dates  when  it  fell  due  by  the  tenns  of  the 
lease.  The  referee  should  have  ascertained  and  deter- 
mined whether  such  amount  could  have  been  collected 
with  reasonable  diligence  from  the  Lawless  brothers,  and 
what  amoimt  could  have  been  produced  by  a  lease  to  a 
responsible  tenant  if  with  reasonable  diligence  the  appel- 
lant had  evicted  them;  and  should  have  charged  the 
appellant  with  that  amount  if  satisfied  that  there  was  bad 
faith  on  his  part  or  any  such  neglect  of  duty  as  amounted 
to  willful  negligence. 

For  the  purpose  of  having  this  error  corrected,  the  order 
of  the  surrogate  must  be  reversed  and  the  proceedings  re- 
manded for  a  further  hearing,  with  costs  of  this  appeal  to 
the  appellant  to  be  credited  to  him  and  applied  upon  the 
amount  adjudged  against  him  on  the  further  accounting. 

Daniels  and  Brady,  JJ.,  concur. 


Olaus  F.  Hince  et  al.,  Besp'ts,  v.  Adolph  Dessar  et  dl., 

App'lts. 

Abraham  Steinan  et  cU.,  Besp'ts,  v.  Adolph  Dessar,  et  al., 

App'lts. 

{Supreme  Court,  Gefneral  Term,  First  DepaHment,  Filed  October  15,  1886.) 

1.  Abrbst— Obdeb  of— Dbfrauding  creditors— Evidence  of  iktehtiow. 
Where,  in  January,  1884,  a  firm,  for  the  purpose  of  extending  its  credit, 
made  a  stateme.t  to  a  mercantile  aeency,  stating  their  assets  at  $490,000. 
and  liabilities  at  $800,000,  and  in  March  following  to  another  firm  stated 
their  assets  at  $521,815,  and  liabilities  at  $859,001.  and  failed  in  September, 
1886.  it  not  appearing  what  had  bee  me  of  the  property,  except  that  the 
individual  members  had  used  a  larce  part  of  the  firm's  property  for  their 
individual  benefit.  Held,  that  the  last  fact  was  a  material  one  to  be  con* 
ddered  on  a  motion  to  set  aside  an  arrest  on  account  of  fraud. 
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2.  Samb — What  facts  conclusively  show  intent  to  defraxtd 

It  also  appearing  that  a  lar^  and  unusual  amount  of  their  stock  in  trade 
was  sold  at  public  auction  dunng  1884.  that  they  had  borrowed  $40,000  and 
confessed  jud^ent  therefor,  by  which  all  the  property  of  the  firm  which 
the  individual  members  had  not  already  ffot  into  their  possession  was 
seized  under  i  xecution  and  there  was  noUiing  left  on  {September  f  rst. 
Held,  that  the  circumstances  showed  a  deliberate  intent  to  defraud  the 
creditors  of  the  firm  and  a  good  CTound  for  an  order  of  arrest  Slt/eriU 
Boper  Air  Engine  Co.  v.  Wm,  B.  llarwood,  80  Hun,  9,  divtinguithed 

8.  Same— Practice — On  motion  to  set  aside  ordbb. 

The  court  will  not  consider  an  application  to  set  aside  an  order  of  an^t 
on  the  ground  of  insufficiency  of  the  papers  on  which  it  was  granted,  and 
as  a  part  of  the  same  motion  an  a{>plication  to  set  aside  the  same  order  on 
new  affidavits.  In  such  case  it  will  only  regard  the  latter  application  and 
allow  answering  affidavits  to  be  submitted. 

Blumensteil  &  Hirsch,  for  resp'ts;  Stem  &  Meyer Sy  for 
app'lts. 

Macomber,  J. — The  facts  in  these  cases  being  substan- 
tially the  same,  the  appeals  which  are  from  orders  denying 
the  defendant's  motion  to  vacate  orders  of  arrest  may  be 
considered  together. 

The  groimd  stated  in  the  order  of  arrest  is  that  the 
defendants,  since  contracting  the  debts  respectively  to  the 
plaintiffs,  and  for  which  the  actions  are  brought,  had  re- 
moved and  disposed  of  their  property  with  intent  to  defraud 
creditors.  The  motions  at  special  term  came  up  upon 
orders  to  show  cause,  and  were  based,  first,  upon  the  sup- 
posed deficiencies  in  the  moving  papers  upon  which  the 
orders  of  arrest  were  granted,  and,  secondly,  upon  affirma- 
tive affidavits  made  in  behalf  of  the  defendants,  which,  as 
it  was  claimed,  controverted  the  allegations  of  the 
plaintiff's  affidavits.  On  the  argument  before  this  coiut. 
and  presumably  at  the  special  term,  the  appellants'  counsel 
has  attempted  to  present  the  case,  nrst,  upon  the  defects  in 
the  original  papers,  and,  secondly,  upon  the  ground  that 
the  affidavits  upon  which  the  motion  to  vacate  the  orders 
of  arrest  are  made,  disprove  the  facts  originally  alleged  by 
the  plaintiffs.  We  know  of  no  practice  that  will  permit 
either  this  court  or  the  special  term  thus  to  consider  a  case 
in  parcels.  It  is  competent  for  the  defendant  to  make  a 
motion  of  this  description  upon  the  original  papers  upon 
which  the  order  of  arrest  was  granted,  which  may  be 
before  the  judge  who  granted  the  order  or  at  a  special 
term,  and  if  before  the  judge  who  granted  it,  it  may  be 
made  with  or  without  notice,  as  the  judge  may  direct. 
This  practice  affords  a  speedy  and  easy  way  of  enabling  a 
iudge  who  may  have  been  deceived  by  the  first  reading  of 
the  papers  to  correct  any  error  which  he  may  have  fallen 
into  by  inadvertance  or  otherwise.  When,  however,  that 
motion  is  made  in  connection  with  affirmative  affidavitfif. 
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the  plaintiffs  have  a  right  to  controvert  the  new  facts  stated 
in  the  defendant's  amdavits,  as  has  been  done  in  these 
cases,  and  has  the  right  to  ask  that  there  should  be  but  a 
single  consideration  and  decision  as  upon  one  motion.  It 
is  not  permissible  to  a  plaintiff  by  this  means  to  attempt  to 
evade  the  payment  of  any  costs  which  might  be  imposed 
upon  the  demal  of  a  motion  to  vacate  an  order  of  arrest 
upon  the  original  papers.  These  cases,  therefore,  must  be 
considered  solely  upon  the  facts  stated  not  only  in  the 
original  papers,  but  in  the  affidavits  made  in  behalf  of  the 
appellants  and  the  opposing  affidavits  in  answer  thereto, 
though  plainly  enough  the  affidavits  upon  which  the  order 
of  arrest  was  granted  were  amply  sufficient,  uncontradicted, 
to  support  such  orders. 

The  defendants,  who  were  copartners  in  business,  bor- 
rowed, on  the  13th  and  14th  of  August,  1884,  of  simdry 
parties,  the  sum  of  $42,000.  From  July  1,  1884,  to 
August  30,  1884,  they  withdrew  from  the  bank  the  sum 
of  $37,496,  and  used  the  moneys  for  other  purposes  than 
the  business  of  the  firm.  A  certain  portion  of  tnis  sum  is 
represented  by  bills  receivable  and  open  accounts  which  the 
partners  severally  took.  The  defendant,  Edward  Wise, 
received  for  his  own  use  the  sum  of  $13,717.94;  the  defend- 
ant, Joseph  Dessar,  drew  in  the  same  time  the  sum  of 
$4,294.35  to  his  own  use;  the  defendant,  Adolph  Dessar, 
the  sum  of  $4,328.49,  and  the  defendant,  David  Dessar,  the 
sum  of  $4,556.20.  In  each  instance  the  money  was  used 
for  the  benefit  of  the  person  who  drew  it.  In  addition  to 
these  sums  there  was  jointly  drawn  out  by  all  of  the  defend- 
ants the  sum  of  $10,600  within  the  same  period.  This 
money  also  appears  to  have  been,  after  it  was  drawn,  divi- 
ded equally  or  in  certain  proportions  between  the  several 
defendants. 

These  transactions  standing  alone  would  not  show  such  a 
fraudulent  intent  as  to  justity  the  arrest  of  the  defendants 
in  a  civil  action,  but  they  cannot  be  considered  separately 
from  the  method  that  the  defendants  had  adopted,  and  the 
course  pursued  by  them  in  their  business  for  some  time 
prior  to  these  transactions.  A  fraudulent  intent  cannot 
generally  be  shown  except  by  drawing  a  just  inference  from 
facts  estabUshed  by  evidence.  It  is  rare  that  there  is  a  di- 
rect and  positive  evidence  of  a  fraudulent  intent. 

The  counsel  for  the  defendants  rely  mainly  in  their  appeal 
upon  the  case  of  Sherill  Roper  Air  Engine  Co.  v.  Harwood 
(30  Hun,  9),  where  it  was  held  that  the  fact  that  one  mem- 
ber of  a  firm,  with  knowledge  of  its  insolvency,  has  paid 
certain  of  his  individual  debts  out  of  the  firm  moneys  with 
intent  to  give  them  a  preference  over  the  firm  debts,  is  not 
sufficient  to  establish  such  a  guilty  intent  to  dispose  of  his 
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property  for  the  purpose  of  defrauding  his  creditors  as  is 
required  to  justify  his  aiTest  under  the  provisions  of  the 
Code  of  Civil  Procedure.  In  that  case,  the  defendant's  mis- 
fortunes were  brought  upon  him  by  no  fault  of  his  own, 
but  they  were  the  result  of  the  wrong  of  a  copartner,  who 
had,  in  the  absence  of  the  defendant,  made  and  deUvered 
fraudulent  promissory  notes  in  the  firm  name  whereby  the 
defendant  had  become  hopelessly  involved.  This  was  done 
while  he  was  absent  in  Europe.  On  his  return,  after  dis- 
covering the  wrong  and  the  fraud  perpetrated  upon  him  hj 
his  partner,  he  turned  over  a  portion  of  his  property  to  his 
sisters,  who  had  derived  an  interest  in  it  through  a  gift  of 
his  father  and  former  partner.  All  the  court  held  in  that 
decision  was,  that  such  payment  standing  alone,  was  not 
sufficient  evidence  of  a  fraudulent  intent  to  justify  the  order 
of  arrest.  There  was,  indeed,  in  the  case  much  m  the  con- 
duct of  the  defendant  himself  which  went  far  to  disprove 
any  fraudulent  intent.  The  case,  however,  is  autiiority  for 
holding  that  a  mere  payment,  by  one  or  more  partners, 
when  they  knew  that  Ihe  firm  was  insolvent,  of  their  indi- 
vidual debts  to  the  detriment  of  the  creditors  of  the  firm,  is 
not  such  a  fraud  as  the  statute  contemplates  which  gives 
the  right  of  arrest  in  civil  actions. 

Aside  from  the  fact  that  the  defendants  had  withdrawn 
upwards  of  $60,000  of  the  firm's  property  and  used  it  for 
their  individual  benefit,  there  are  many  circumstances 
which  go  far  to  sustain  the  orders  of  arrest.  In  the  month 
of  January,  1884,  the  defendant,  Edward  Wise,  apparently 
with  the  full  knowledge  and  approval  of  his  co-partners, 
except  in  some  sUght  matter  of  detail,  represented  to 
Squire  Wood  and  furnished  to  him  a  statement  in  writing 
or  the  property  of  the  defendants,  as  follows:  "  Stock, 
$250,000;  outstanding  accounts,  $230,000;  cash,  $10,000. 
Total,  $490,000.  LiabiUties:  Notes,  $175,000;  merchandise, 
$125,000.     Total,  $300,000.     Difference,  $190,000." 

This  statement  was  ffiven  to  Mr,  Wood  not  only  for  the 

Surpose  of  inducing  the  changing  of  the  rating  of  the 
efendant's  firm  by  K.  G.  Dunn  &  Co.,  mercantile  agency, 
but  also  with  a  view  of  having  it  communicated  to  cr^t- 
ors  who  might  inquire  of  the  witness  of  the  condition  of 
the  firm,  which  statement  was,  in  point  of  fact,  communi- 
cated to  the  plaintiff's  in  this  action,  Hinck  &  Co.  This 
fact,  stated  by  Mr.  Wood,  is  not  substantially  denied  by  the 
defendants,  but  an  effort  has  been  made  in  the  affidavit  to 
break  the  force  of  the  representation  of  this  fact,  if  it  were 
a  fact,  by  shovdng  that  the  statement  itself  was  false.  The 
defendant  Wise  himself,  in  the  ^affidavit,  says  that  in  the 
inonth  of  March,  1884,  a  detailed  statement  of  the  condi- 
tion of  the  defendant  was  furnished  by  Adolph  Dessar  to 
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A.  D  JuUiard  &  Co.,  whereby  the  assets  were  shown  to  be 
$521,513,  and  the  UabiUties  $359,001,52,  showing  a  surplus 
at  that  time  of  $162,511.59.  It  is  now  claimed  that  this 
statement,  too,  was  erroneous,  and  showed  an  exaggerated 
amount  of  surplus.  Giving,  therefore,  the  defendants  credit 
for  every  possible  mistake  in  items  in  the  statements  that 
they  had  made  for  the  puri)ose  of  obtaining  credit,  it  ap- 
pears that  a  few  months  prior  to  their  failure,  which  hap- 
pened on  the  first  day  of  September,  18o4,  they  had 
apparently  a  lar^e  surplus  of  property  over  and  above  their 
debts  and  habiUties.  What  has  become  of  it  all  is  impossi- 
ble from  these  papers  to  say,  yet  that  much  of  it  has  gone 
into  the  hands  of  the  individual  defendants  for  their  private 
interests  and  profit  or  advantage,  admits  of  no  doubt. 
This  fact  is  a  material  one  to  be  taken  into  account  in 
determining  whether,  in  thus  taking  the  property  of  the 
firm  and  using  it,  as  disclosed  by  ttie  evidence,  they  in- 
tended to  defraud  creditors. 

Another  circumstance  is  that  a  large  and  tmusual  amount 
of  their  stock  in  trade  was  sold  at  pubUc  auction  during  the 
year  1884,  namely,  the  sum  of  $54,000,  while  the  sales  at 
auction  theretofore  had  been  scarcely  more  than  nominal. 
Another  circumstance  is  the  borrowing  of  forty  odd  thou- 
sand dollars,  and  confessing  judgments  therefor,  by  which 
all  of  the  property  of  the  firm  which  the  several  defendants 
had  not  a&eadv  got  into  their  individual  possession,  or  had 
not  hypothecated,  were  seized  under  execution,  so  that  not 
any  property  was  left  on  the  first  day  of  September  which 
could  be  levied  upon  by  any  firm  creditor.     It  is  idle  for  any 

Srson,  passing  upon  the  question  of  fact,  to  say  that  under 
ese  circumstances,  all  of  the  defendants  did  not  deliber- 
ately  dispose  of  the  property  of  the  firm  with  an  active  and 
positive  mtent  to  defraud  the  creditors  of  that  firm. 

This  case,  therefore,  presents  facts  leading  to  quite  a 
different  conclusion  from  those  existiag  in  the  case  of  Sher- 
rill  Roper  Air  Engine  Co.  y.  Harwood. 

The  orders  appealed  from  should  be  afl&rmed,  with  ten 
dollars  costs  in  each  case,  and  disbursements. 

Daniels  and  Brady,  JJ.,  concin:. 


WnjJLAM  E.  Westerfield,  as  Executor,  etc.,  App'lt,  v. 
Peter  A.  H.  Jackson,  as  Executor,  Eesp't. 

(Supreme  Court,  General  Term,  Fint  Dcpa/rtmerd,  FiUd  October  15, 1886,) 

1.  Married  WOMEN — Husband  and  wife— Note  of  wife — Presumptioh 
OF  patmbnt. 

Where  the  wife  who,  from  1874  until  her  death  in  1878,  was  weak  ment- 
1^7  and  incapable  of  taking  care  of  herself  or  h^  property,  had  an  income 

N.  Y.  Eep.,  Vol.  m.        45 
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from  her  separate  estate  of  $4,000  a  year,  which  was  paid  to  her  husband 
from  1874  to  time  of  her  death.  And  it  appeared  that  in  187(5  certain 
taxes  and  assessments  were  paid  upon  a  portion  of  her  separate  estate  in 
the  name  of  the  husband,  and  that  about  the  same  time  he  procured  from 
his  wile  a  demand-note  for  $14^*75  **  for  moneys  advanced  on  account  of 
taxes  and  assessments  on,"  etc  That  less  than  a  month  after  the  note  was 
executed  the  husband  received  $1,500  belonging  to  the  principal  of  his 
wife's  estate.  A  suit  was  brought  to  recover  the  value  of  the  note.  Held, 
that  the  executor  of  the  husband  could  not  recover.  That  the  presumption 
is  that  the  money  for  which  the  note  was  ^ven  and  by  which  the  taxes 
were  paid  was  a  part  of  the  income  of  ihe  wife. 

2.  Bills  and  note&— Made  by  lunatic  void. 

Where  a  note  is  made  by  a  lunatic  with  full  knowledge  of  the  condition 
of  the  payee,  it  is  void.    (Cotes  cited.) 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 

William  P.  WUson,  for  app'lt;  Colly er  &  Bairdy  for 
resp't. 

Brady,  J. — ^It  appears  from  the  record  in  this  case  ttiat 
Mrs.  Deborah  A.  W esterfield,  in  1876,  resided  with  her  hus- 
band in  the  city  of  New  York.  She  possessed  property 
which  was  supposed  to  be  worth  $80,000,  and  her  income 
up  to  1874  was  about  $4,000  per  annum,  and  subsequently 
$3,500. 

it  appears  that  the  attorney  who  collected  the  income  of 
the  estate  paid  it  to  her  personally  up  to  1874,  and  subse* 

Suently  to  her  husband,  who^  was  the  plaintiff 'a  testator. 
Vom  1874  imtil  the  time  of  hei  death,  in  November,  1878, 
she  was  weak  mentally,  and  incapable  of  taking  care  of  her- 
self or  her  property. 

It  appears  also  that  in  1876  the  taxes  and  assessments 
mentioned  in  the  complaint  were  paid  upon  a  portion  of  her 
separate  estate,  in  the  name  of  her  husband,  and  that  about 
the  same  time  he  procured  from  his  wife  the  note  m  suit 
which  was  drawn  on  demand,  and  payable  to  his  order,  and 
in  the  following  form: 

"$1,123.75  100.  New  York,  Dec,  4th,  1876. 

On  demand,  I  promise  to  pay  to  the  order  of  my  husband, 
ComeUus  Westerfield,  Esq.,  $1,123  75-100,  for  moneys  ad- 
vanced on  account  of  taxes  and  assessments  on  342  E.  46th 
street,  N.  Y.,  value  received  with  interest. 

D.  A.  WESTERFIELD. 

E.  J.  Clement.'' 

It  will,  after  reading  it,  have  been  observed  as  an  unusual 
;ind  perhaps  extraordmarjr  ciramistance,  that  it  has  a  sub- 
;.cribmg  witness.  The  original  and  receipted  bills  few  the 
taxes  were  not  produced  and  there  is  no  evidence  by  whose 
hands  the  money  was  paid,  except  what  may  be  inferred 
from  the  statements  already  made  that  a  portion  of  the 


Digitized  by 


Google 


Sup.Ct.]  Westerfield  v,  Jackson.  886 

taxes  and  assessments  appears  to  have  been  paid  by  the 
husband,  C.  Westerfield.  It  appears,  however,  that  on  the  Sd 
of  January,  1877,  and  which  was  a  very  short  time  after  the 
execution  of  the  note — less  than  a  month — $1,500  belonging 
to  the  principal  of  Mi-s.  Westerfield's  estate  was  paid  to  the 
husband,  the  plaintiff's  testator.  About  a  montn  after  the 
receipt  of  that  sum,  and  about  two  months  after  making 
the  note,  the  husband  applied  to  the  supreme  coiut  for  the 
appointment  of  a  commission  to  inquire  into  the  lunacy  of 
his^  wife,  and  stated  that  she  was  then,  and  for  the  space  of 
five  years  prior  thereto,  had  been  so  far  deprived  of  her 
reason  and  understanding  as  to  be  altogether  imfit  to  gov- 
ern herself  or  to  manage  her  affairs.  The  petition  was  ac- 
companied by  the  affioavits  of  Drs.  Draice  arid  Loomis  to 
that  effect.  A  commission  was  duly  issued,  and  the  inqui- 
sition found  that  she  was  at  the  time  of  the  taking  of  it  a 
lunatic  and  of  unsound  mind,  and  had  been  in  that  state 
for  two  years  last  past. 

Subsequently  the  husband  applied  to  the  court  upon  the 
inquisition  that  he  be  appointed  a  committee  of  the  person 
of  nis  wife.  His  petition  was  granted  and  Peter  A.  H. 
Jackson  appointed  a  committee  of  his  wife's  estate. 

It  also  appears  that  no  demand  was  made  by  him  upon 
his  wife's  committee  during  her  life  for  the  sum  mentioned 
in  the  note,  but  after  her  death  and  on  November  17,  1878. 
he  presented  the  note  to  the  defendant,  her  executor,  and 
demanded  payment,  which  being  refused,  he  brought  this 
suit. 

There  are  two  reasons  why  the  plaintiff  should  not  suc- 
ceed. First,  because  there  is  no  evidence  that  the  money 
for  which  the  note  is  said  to  have  been  given  and  by  whica 
the  taxes  were  paid,  was  not  a  part  or  the  income  of  Mrs. 
Westerfield,  deceased,  which,  in  consequence  ©f  the  rela- 
tions existing  between  them,  should  have  been  established 
beyond  reasonable  doubt.  This  was  not  done.  The  other 
reason  is,  that  the  note  upon  which  the  suit  is  brought  hav- 
ing been  made  by  a  lunatic,  with  full  knowledge  of  th^^ 
unfortunate  condition  of  the  payee,  it  is  void.  Bice  v. 
Peet.  15  Johns,  503;  Hannahs  v.  Sheldon,  20  Mich.,  278  ; 
Hicks  V.  Marshall,  8  Him,  327;  McCain  v  Davis,  77  Ind.^ 
419;  Lan,  Co.  Bank  v  Moore,  78  Penn  St.,  407;  In  r^ 
Beckwith,  3  Hun,  443,  Lincoln  v.  Buckmaster,  32  Vt.,  652^ 
Ins.  Co.  V.  Hunt,  79  N  Y  ,  541,  Seaverv  Phelps,  11  Pick^ 
304;  Sentence  v  Poole,  3  C  &  P.,  1;  Burke  v.  Allen,  29  N. 
H.,  106;  Hemus  v  Shelden,  20  Mich.  278;  Willard's  Eq. 
Juris.,  199  ;  Matter  of  Morgam,  7  Paige,  236;  Blachford  v. 
Christian,  1  Knapp's  App.,  77. 

The  payee,  the  pkdntiff's  testator,  not  (wily  knew  of  the 
existence  of  the  lunsrcy  at  the  time  the  note  was  signed  aad< 
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so  declared  in  legal  form,  but  in  his  application  stated  the 
fact  under  oath  that  such  a  mental  condition  had  existed 
for  several  years  prior  to  the  execution  of  the  note  itself. 
The  authorities  are  abundant. 

The  judgment  must  be  aflSi'med. 

Daniels  and  Macomber,  JJ.,  concur  in  the  result. 

Matter  of  Eichard  A3ierman,  Etc.,  Stephen  B  H.  Stokes 
Trustee,  App'lt.  v.  Richard  Amerman,  Eesp't. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department,  FUed  October  15, 1S8S,) 

1.  Practicb— Contempt— Punishment  for— Res  adjtjdicata. 

In  March,  1878,  the  court  ordered  a  trustee  to  pay  over  to  his  co-trustee 
$11,000,  be  removed  and  pay  the  costs  of  the  proceedings  for  his  removaL 
Subsequently  to  the  entry  oi  the  order  a  demand  was  made  upon  the  de- 
posed trustee  for  payment  of  tlie  sum  found  due  to  the  estate  which  was 
not  complied  with  Thereupon,  in  July,  1878,  proceedings  were  instituted 
to  punish  him  for  contempt,  and  an  order  entered  that  a  precept  m  the 
nature  of  a  body  execution  issue  against  him,  etc  It  also  provided  in  said 
order  that  the  sheriff  should  take  bail  lit  the  limits.  In  1&6  amotion  was 
made  to  punish  the  trustee  for  contempt  in  not  obeying  the  order  of  July, 
1878.  lield,  that  the  order  of  July,  1873,  was  conclusive  of  all  matters  up 
to  that  time,  and  that  no  new  proceedings  to  punish  for  contempt  could  be 
begun  except  upon  facts  occurring  since  the  decision  of  that  motion.  That 
the  court  could  not  convict  of  a  contempt  upon  facts  occurring  since  the 
motion  itself  in  which  it  was  asked  was  made. 

8.  Same — A  trustee  not  payinq  money  eiwttled  to  jail  liberties. 

The  enforcement  of  orders  and  decrees  directing  trustees  to  pay  over 
money,  is  by  an  execution  against  the  person  or  a  precei)t  of  commitment 
which  would  entitle  the  party  to  the  benefit  of  jail  liberties.  Punishment 
as  for  a  contempt  cannot  be  inflicted  in  cases  where  an  execution  can  issue, 
viz. :  on  a  final  decree  for  a  sum  of  money. 

Appeal  from  order  of  the  special  term,  dated  July  7, 
1873,  and  also  from  an  order  of  AprU  19,  1886. 

Earley  &  Pendergasty  for  app'lt.;  David  Wtlcox,  for 
resp't. 

Macomber,  J. — In  the  month  of  March,  1873,  the  special 
term  by  order,  directed  the  respondent  to  pay  over  to  his 
co-trustees  the  sum  of  $11,864.96  and  further  directed  that 
the  respondent  be  removed  from  his  office  of  trustee  tmder 
th^  will  of  Carohne  L.  Stokes  deceased.  The  respondent 
was  also  adjudged  by  the  same  order  to  pay  the  costs  of  the 
proceedings  instituted  for  his  removal  and  to  compel  him 
to  account,  which  amounted  to  the  sum  of  $750  Subse- 
ouently  to  the  entry  of  the  order  a  demand  was  made  unon 
tne  deposed  trustee  for  the  payment  of  the  sum  found  to 
be  due  from  him  to  the  estate,  which  demand  was  not  com- 
plied with. 

Thereupon  the  trustees  instituted  proceedings  against  the 
respondent  for  alleged  misconduct  and  contempt  in  not 
obeying  the  order  of  the  court.  The  decision  of  the  motion 
based  upon  the  proceedings  was  made  July  10,  1873,  and  it 
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was  to  the  effect  that  a  precept  in  the  nature  of  a  body 
execution  only  should  issue  against  the  respondent  for  th^ 
collection  of  the-  sum  which  he  had  been  adjudged  to  owe 
the  estate  of  which  he  had  been  trustee.  The  order  provided 
that  a  precept  issue  to  the  sheilff  commanding  him  to  take 
the  body  of  the  respondent  and  detain  him  in  custody  until 
he  should  pay  that  sum  of  money.  It  also  contained  the 
direction  that  the  sheriff  should  take  bail  for  the  limits  from 
him  in  case  the  same  was  offered,  in  the  same  manner  as 
upon  arrest  upon  execution  in  a  civil  action. 

No  attempt  was  made  to  procure  a  modification  or  rever- 
sal of  that  order  until  the  time  of  the  present  api)eal. 

Again,  on  the  23d  of  February,  1886,  the  siu^ving  trus- 
tee obtained  an  order  to  show  cause  why  the  respondent 
should  not  be  punished  for  contempt  for  non-compUance 
with  the  same  order  of  July,  18Y8.  Upon  the  hearing  of 
the  motion  the  appUcation  was  denied  though  the  court 

grmitted  the  moving  parties  to  submit  f luther  affidavits 
an  they  had  done  at  the  outset. 

The  decision  of  the  last  named  motion  was  based  first 
upon  the  fact  that  the  original  order  of  July,  1873,  was  cour 
elusive  of  all  matters  up  to  that  time,  and  thai  no  new  proceed- 
ings for  the  punishment  of  the  resi)ondent  for  misconduct 
could  be  begun  except  upon  facts  occuring  since  the  decision 
of  the  first  motion.  The  learned  jud^e  at  special  term 
allowed  the  moving  partv  an  opportumty  to  present  such 
facts,  but  the  supplemental  affidavits  only  showed  as  the 
special  term  properly  held,  that  the  new  demand  for  the 
payment  of  the  money  provided  by  the  order  of  1873,  was 
made  only  after  the  notice  of  motion  had  been  served  and 
consequently  could  not  be  considered  by  the  court.  Under 
the  circumstances  it  would  not  have  been  a  proper  practice 
for  the  court  to  base  a  judgment  or  order  convicting  the 
respondent  of  a  contempt  upon  facts  occurring  since  the 
motion  itself  had  been  made.  If  such  subsequent  demand 
and  the  refusal  of  the  respondent  to  pay  can  lay  the  founda- 
tion for  an  order  convicting  him  of  contempt,  the  same 
must  be  done  by  a  new  proceeding.  That  is  all  that  is 
necessary  to  be  said  in  re^rd  to  the  order  of  April  19, 1886. 

The  general  question  arising  under  the  order  of  July, 
1873,  is  whether  or  not  the  petitioner  had  the  right  to  ask 
the  court  to  order  the  respondent  into  close  custody  by 
reason  of  his  failure  to  conrorm  to  the  direction  embraced 
in  the  order  of  1873.  By  the  order  of  1873  it  has  been  de- 
termined that  the  respondent  had  converted  certain  trust 
funds,  and  he  was  accordingly  ordered  to  pay  them  over  to 
his  co-trustees.  The  learned  judge,  at  the  special  term  in 
July,  1873,  permitted  only  a  precept  to  issue  to  enforce  the 
original  order,  a  process  which  is  in  the  nature  of  a  body 


Digitized  by 


Google 


8S8  New  York  State  Reporter.  [Sup.Ct. 

execution  and  which  would  have  admitted  the  respondent 
to  the  jail  liberties  of  the  county.  The  provision  of  the 
statute  under  which  that  decision  was  made  was  in  effect 
that  the  coint  of  record  should  have  power  to  pimish 
as  for  a  contempt  any  person  failing  to  pay  any  sum  of 
money  ordered  by  such  court  to  be  paid,  in  cases  where  by 
law  execution  could  not  be  awarded  for  the  collection  of 
guch  sum.  2  E.  S.,  534,  §  1;  3  id.,  6th  ed.,  838,  §  1.  In 
Watson  V.  Nelson  (69  N.  Y.,  536)  it  was  held  that  the  en- 
forcement of  orders  and  decrees  directing  trustees  to  pay 
over  moneys  was  by  an  execution  againsi  the  person  or  a 
precept  of  commitment  which  would  entitle  the  party  to 
the  benefit  of  jail  Uberties.  After  quoting  the  sections  of 
tlie  several  statutes,  the  court  there  says:  ^'This  is  a  plain 
dieclai-ation  that  punishment  as  for  a  contempt  cannot  be 
inflicted  in  cases  where  an  execution  can  issue,  viz.,  on  a 
final  decree,  for  a  sum  of  money,  and  that  it  was  intended 
to  Umit  as  well  as  to  define  the  power  is  expressly  stated  in 
the  reviser's  note  before  referred  to  where  they  say  that  in 
this  section  an  enumeration  of  the  general  cases  nas  been 
made  as  well  to  define  as  to  limit  a  power  which  is  liable  to 
8|[)use,  etc."  See  also  Baker  v.  Baher^  23  Hun,  356;  Meyers 
V.  Becker,  29  id.,  567;  The  People  v.  Riley.  25  id.,  587. 

The  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbin^ements. 

Daniels  and  Brady,  JJ.,  concur. 


People,  ex  reh  SmNEY  Dhj-on  et  al.,  v.  Edward  Gujon  ei 
dl.f  composing  the  Board  of  Assessors,  and  Edward  V. 
LoEW  et  oZ.,  composing  the  Board  of  Kevision,  etc. 

{Supreme  Ceuri,  General  Term,  Fir$t  Department,  Filed  October  IS,  1886.) 

\\  Taxes  and  assessments— New  York  (City  op,) — Fourth  Ayenub  Im- 
provement—Railroad NOT  LIABLE  FOR. 

Where  a  writ  of  certiorari  issued  to  review  an  assessment  made  to  defh^ 
the  expense  of  improving  and  paving  Fourth  avenue  in  New  York  city  on 
the  ground  that  a  portion  of  the  expenditure  for  Uie  improvement,  etc., 
should  have  been  assessed  against  the  property  of  the  railroad  company 
which  occupied  part  of  this  avenue  (below  tJie  surface,  as  provided  by  ijaws 
1872,  chapter  602).  Held,  that  in  the  absence  of  proof  showing  that  the 
company  was  benefited  by  said  improvement,  it  was  not  liable  to  be  asseaBed 
for  any  portion  of  the  expense.  The  law  required  that  tu  be  borne  by  the 
property  alone  benefited  by  the  pavement. 

t:  Same — Parks  on  said  avenue  not  liable  to  assessment. 

The  parks  constructed  upon' the  surface  of  the  wall  covering  the  railroad 
tunnel  were  not  such  property  as  oould  be  made  to  bear  part  of  the  expense 
of  the  pavement. 

Cbrtiorari  to  review  an  assessment  made  to  defray  the 
dficpenses  of  improving  and  paving  Fourth  avenue  from 
Sfeventy-Second  to  Ninety-Ninth  street  in  the  city  of  New 
York. 
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Truman  H.  Baldwiriy  for  relators;  Albert  i.  CoUj  for 
resp'dts. 

Daniels,  J. — This  avenue  had  been  in  part  devoted  under 
the  authority  of  chapter  702  of  the  Laws  of  1872,  to  the 
construction  and  operation  of  raikoads.  These  raikoads 
were  below  the  surface  of  the  street,  and  in  part  carried 
through  tunnels  containing  openings  in  the  crown  of  the 
wall  forming  th^  upper  part  of  the  tunnels.  It  was  ob- 
jected by  the  relators  to  tlie  assessment  that  a  portion  of 
the  expenditure  for  the  improvement  of  the  avenue,  should 
have  been  assessed  against  the  property  of  the  railroad 
companv.     But  that  position  could  only  be  sustained  by 

Eroof  or  the  fact  that  the  property  of  the  company  was 
enefited  by  the  pavement  of  tne  avenue,  ^uch  proof  is 
no  further  given  than  to  show  that  the  surface  of  the  street, 
including  portions  of  the  wall  of  the  tunnel,  was  covered 
with  a  concrete  foundation  before  the  pavement  was  laid 
upon  it,  and  that  was  averred  to  have  become  necessary  be- 
-cause  of  the  height  of  the  wall  above  the  natural  surface 
of  the  street.  But  this  was  answered  by  proof  of  the  fact, 
considered  suflficient  by  the  boards,  that  the  concrete  foun- 
dation was  necessary  for  the  preservation  of  the  pavement 
itself  after  it  was  laid,  and  to  avoid  its  sinking  and  pro- 
ducing depression  in  tne  street  at  the  side  of  the  wall  ex- 
tending above  that  part  of  the  tunnel.  And  that  fact,  was 
maintamed  to  the  satisfaction  of  the  boards  whose  action 
it  is  sought  to  review  by  the  writ  issued  in  this  proceed- 
ing. Beyond  that  it  was  not  shown  that  the  structure 
of  the  railroad  company  was  in  any  manner  benefited 
by  this  pavement.  Its  walls  were  as  complete  and  se- 
cure before  the  pavement  was  laid  as  they  were  after- 
wards, and  were  made  no  more  enduring  by  the  laying 
of  the  pavement.  There  was,  therefore,  no  proof  in  the 
case  tending  to  estabUsh  the  fact  that  the  company  was 
benefited  by  the  improvement,  and  without  being  bene- 
fited it  was  not  liable  to  be  assessed  for  any  portion  of  the 
expense,  for  that  by  the  law  was  required  to  be  borne  by 
the  property  alone  Benefited  by  the  pavement.  Matter  of 
Lange,  85  N.  Y.,  307. 

It  was  further  contended  in  support  of  the  writ  that 
parks  confetructed  upon  the  surface  of  the  wall  covering 
the  tunnel,  should  likewise  have  been  assessed  for  part  of 
the  expense  of  this  improvement.  And  the  case  of  Matter 
of  Turfler  (44  Barb.,  46),  has  been  cited  as  sustaining  this 
position.  But  it  fails  to  do  so,  for  these  parks  were  not  con- 
structed in  such  a  manner  as  to  be  useful  and  beneficial  to  the 
as  those  which  were  considered  in  that  case.  They  were  sim- 
ply public  ornamented  grounds  enclosed  with  iron  railings, 
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tending  more  to  beautify  the  avenue  itself,  than  to  promote 
any  other  object.  The  spaces  improved  were  portions  of 
the  avenue  appropriated  to  the  uses  of  the  railroads  under 
the  authority  of  the  act  to  which  reference  has  been  made. 
They  do  not  appear  to  have  been  benefited  in  the  leaisi  by 
the  pavement,  but  they  themselves  were  rather  a  benetit  to 
the  pavement,  by  enhancing  and  increasing  the*  attractions 
of  the  avenue.  In  no  legal  sense  were  they  such  property 
as  could  be  made,  under  the  statutes  to  bear  a  part  of  the 
expenses  of  this  pavement.  And  as  these  are  the  only 
pomts  upon  which  the  action  of  the  boards  have  been  as- 
sailed, it  follows  that  their  proceedings  should  be  afl&rmed 
with  costs. 
Bradley,  J.,  concurs. 

Leighton  Williams,   as  Receiver  of  the  Blair  Iron  and 
Steel  Company,  Applt,  v.  Christopher  Meyer,  Resp't. 

{Supreme  Court,  General  Term,  First  Department,  Filed  October  15, 1886.) 

1.  Contract— Construction  op  —  Subscription  for  stock— When  pay- 
able—Statute OP  Limitation. 

Where  a  paper  signed  by  certain  persons  interested  in  a  company  stated 
the  capital  stock  of  the  company  was  25,000  shares  of  $100  each,  making 
in  all  12,500,000;  that  it  had  already  been  paid  up  by  the  transfer  of  patents; 
that  9,000  shares  of  the  stock  was  to  be  used  as  working  capital  for  the 
company,  "  subject  to  the  order  of  the  board  of  trustees  of  said  company, 
excepting  $60,000  of  the  proceeds  thereof  first  to  be  paid  to  us  frcm  said 
proceeds,  the  trustees  have,  with  our  consent,  ordered  a  sale  of  6,000  of  said 
shares  for  the  purpose  of  raising  the  present  working  capital  and  paying  the 
said  $50,000,  the  minimum  price  to  be  fifty  dollars  per  share;  and  said 
trustee,  with  the  approbation  of  the  board  of  trustees,  now  ofiTers  said  6,000 
shares  at  said  mimmum  price  of  fifty  dollars  a  share,  to  le  paid  for  as  fol> 
lows:  One  third  part  thereof  as  soon  as  the  whole  6,100  shares  shall  be  sub- 
scribed for,  and  the  remainder  in  such  installments  as  the  board  of  trustees 
may  call  for  the  same,for  the  purposes  of  the  business."  The  defendant, 
together  with  others,  signed  the  following:  "  We,  the  undersigned,  hereby 
subscribe  the  number  of  shares  of  the  above  6,000  shares  set  opposite  to 
our  names  respectively  to  be  paid  according  to  the  terms  above  set  forth, 
but  this  subscription  not  to  be  binding  until  the  whole  6,000  shares  shall 
have  been  reliably  subscribed."  De  endant  paid  the  one-third  of  his  sub- 
scription and  a  suit  was  brought  to  collect  the  remainder.  Held,  that  the 
whole  subscription  became  due  and  payable  at  once,  and  no  call  or  demand 
before  action  was  necessary.  That  more  than  six  years  having  elapsed 
since  the  subscription,  the  action  was  barred  by  the  Statute  of  Limitations. 

%,  Same— General  rule. 

The  general  rule  is  well  settled  in  this  state  that,  in  the  absence  of  o  con- 
tract thus  to  make  the  payments  in  future  installments,  which  shall  not 
become  by  the  terms  of  the  contract  due  and  payable  until  some  future 
time,  subscriptions  become  due  and  payable  at  once,  and  no  call  or  demand 
before  action  therefor  is  necessary.  Htld,  that  there  is  nothing  in  the  lan- 
guage of  this  contract  that  takes  the  case  out  of  the  general  rule. 

Appeal  from  a  judgment  entered  by  direction  of  the 
justice  upon  the  trial  at  special  term,  dismissing  the  com» 
plaint. 

James  Watson^  for  applt;  W.  H.  Williams^  for  respt. 
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Macomber,  J. — Between  January  20,  1873,  and  May  15, 
1873,  the  defendant  subscribed  for  600  shares  of  the  stock 
of  the  Blair  Iron  and  Steel  Company,  a  corporation  organ- 
ized under  the  general  act  of  1848,  of  which  the  present 
plaintiff  is  the  receiver.  The  action  was  begun  oy  the 
company  itself  October  14,  1879.  At  the  time  of  the  sub- 
scription to  the  stock,  the  defendant  paid  thirty-three  per 
cent,  of  the  amount  subscribed  and  has  paid  no  other  sum. 
The  defense  interposed  and  reUed  upon,  and  upon  which 
the  complaint  was  dismissed  is,  that  the  action  wets  not 
brought  within  six  years  from  the  time  that  it  accrued. 
The  sufficiency  of  this  defense  is  to  be  determined  by  the 
nature  and  terms  of  the  contract.  For,  if  the  right  of 
action  accrued  to  the  company  at  the  time  o^  the  making 
of  the  subscription,  it  is  quite  clear  that  the  statute  has 
now  run  against  the  claim,  and  no  action,  therefore,  can 
be  maintained.  The  substance  of  the  papers  upon  which 
the  UabiUty  of  the  defendant  is  sought  to  be  made,  is  a 
statement  of  certain  persons  in  writing,  to  the  effect  that 
the  capital  stock  of  the  company  was  25,000  shares  of  $100 
each,  making  in  all  $2,500,000;  that  it  had  already  been 
paid  up  by  the  transfer  of  patents,  that  9,000  shares  of  the 
stock  was  to  be  used  as  working  capital  for  the  company, 
"  subject  to  the  order  of  the  board  ot  trustees  of  said  com- 
pany, excepting  $50,000  of  the  proceeds  thereof  first  to  be 
paid  to  us  from  said  proceeds,  the  trustees  have,  with  our 
consent,  ordered  a  sale  of  6,000  of  said  shares  for  the 
purpose  of  raising  the  present  working  capital  and  paying 
the  said  $60,000,  tne  mmimnm  price  to  be  fifty  dollars  per 
share;  and  said  trustee,  with  the  approbation  of  the  board 
of  trustees,  now  offers  s^d  6,000  snares  at  said  minimum 
price  of  fifty  dollars  a  share,  to  be  paid  for  as  follows :  One- 
third  part  thereof  as  soon  as  the  whole  6,000  shares  shall 
be  subscribed  for,  and  the  remainder  in  such  installments 
as  the  board  of  trustees  may  call  for  the  same  for  the  pur- 
poses of  the  business,  the  certificates  to  be  delivered  when 
the  whole  shall  be  paid."  This  proposition  was  signed  by 
certain  persons  interested  in  the  enterprise.  The  paper 
which  tne  defendant  signed  is  as  follows  : 

"We,  the  undersigned,  hereby  subscribe  to  the  nimiber 
of  shares  of  the  above  6,000  stvires  set  opposite  to  our  names 
respectively,  to  be  paid  for  according  to  the  terms  above  set 
forth,  but  tnis  subscription  not  to  be  binding  until  the  whole 
6,000  shares  shall  have  been  reUably  subscribed." 

The  amount  which  the  defendant  subscribed  for  was  $30,- 

000,  one-third  of  which,  as  has  already  been  stated,  was 

paid  in  by  him  on  or  about  May  15th,  1873.     It  was  com- 

petent  for  the  defendant  to  enter  into  a  contract  by  which 
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he  could  be  called  upon  to  pay,  not  at  the  time  of  making 
the  subscription,  bul  at  future  periods  continuing  for  more 
than  six  years  from  the  time  the  original  contract  was 
made.  The  general  rule  is  well  settled  in  this  state  that  in 
the  absence  of  a  contract  thus  to  make  the  payments  in  fu- 
ture installments  which  shall  not  become,  oy  the  terms  of 
the  contract  due  and  payable  until  some  future  time,  sub- 
scriptions become  due  and  payable  at  once,  and  no  caU  or 
demand  before  action  therefor  is  necessary.  Rowland  v. 
Edmonds,  24  N.  Y.,  30Y ;  Tuckerman  v.  Brovm,  33  N.  Y., 
297 ;  Lake  Out.  R.  R.  Co.  v.  Mason,  16  N.  Y.,  461. 

The  question  is  whether  there  is  anything  in  the  language 
of  this  contract  that  takes  the  case  out  of  this  general  rute. 
The  learned  counsel  for  the  plaintiff  contends  that  the  ex- 
pression "one-third  therepf  as  soon  as  the  whole  6,000 
shares  shall  be  subscribed  for,  and  the  remainder  in  such 
installments  as  the  board  of  trustees  may  call  for  the  same, 
for  the  purposes  of  the  business,"  makes  it  a  contract  to  be- 
come due  and  payable  in  future  installments,  and  that  by 
imphcation  at  least,  if  not  by  positive  language,  the  trus- 
tees had  no  right  to  call  for  the  same  except  for  the  pur- 
poses of  the  business  and  as  the  exigencies  of  the  business 
would  warrant.  This,  in  our  jud^^it,  is  not  tenable.  TTie 
sum  required  was  for  a  '*workmg  capital  for  the  com- 
pany," and  it  was  subscribed  for  solely  for  the  purpose  of 
obtaining  a  present  working  capital,  so  that  if  the  company 
was  to  operate  at  all  in  its  enterprise  and,  if  we  are  to  re- 
sort to  inferences  and  deductions,  it  wotild  seem  that  the 
whole  of  it  would  be  required*  to  be  paid  at  the  time  of 
the  subscription.  The  contract  does  not  say,  however, 
that  the  installments  should  not  be  paid  except  as  the  pur- 
poses of  the  business  might  require  it,  and  if  it  had  so 
stated,  the  subscribers  might  have  had  a  defense  agiainst 
the  calls  that  were  made  by  the  trustees  by  showing  tiiat 
the  sums  called  for  were  not  in  fact  needed  for  the  uses 
and  purposes  of  the  corporation.  But  this  would  import 
into  the  contract  a  condition  which  does  not  appear  to  be 
found  there.  The  expression  *^  for  the  purposes  of  the 
business  "  has  no  significance  whatever  as  it  seems  to  us, 
because  in  reahty  and  in  terms,  not  only  was  the  contract 
made  for  the  purposes  of  tlie  business  of  f^e  corporation 
alone,  but  the  trustees  themselves  would  not  have  any  right 
to  call  for  any  sum  except  for  the  business  of  the  coipora- 
tion.  The  counsel  labors  imder  the  misapprehension  of  as- 
suming that  the  subscription  would  be  tantamount  to  a 
condition  that  the  same  was  pajrable  only  according  to  the 
exigencies  and  requirements  oi  the  corporation,  and  that 
these  were  to  be  determined  wholly  by  the  board  of  trus- 
tees. 
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If  we  are  right  in  this  construction  of  the  agreement, 
the  evidence  offered  by  the  plaintiff  touching  the  require- 
ments of  the  business  was  incompetent  and  immaterial, 
and  its  rejection  was  not  error.  It  would  not  be  competent 
for  the  plaintiff  to  vary  the  terms  of  the  contract  by  oral 
evidence  showing  the  needs  of  the  corporation,  nor  is  there, 
in  the  contract,  anything  in  the  nature  of  a  latent  am- 
biguity which  would  jusfify  a  resort  to  any  oral  testimony 
of  the  character  offered  by  the  plaintiff,  and  which  was 
reiectjBd  by  the  trial  court. 

For  these  reasons  we  think  the  judgment  should  be 
affirmed,  with  costs. 

Brady,  J.,  concurs. 

Daniels,  J. — To  hold  that  the  cause  of  action  accrued 
before  the  subsequent  payments  were  required  to  be  made 
is  not  consistent  with  the  agreement  between  the  defend- 
ant and  the  company  when  he  subscribed  for  the  stock. 
And  in  the  case  of  Scovill  v.  Thayer  (105  U.  S.,  143),  is 
opposed  to  that  conclusion.  But  the  authorities  cited  in 
the  opinion,  as  well  as  Ooshen  Tumpike  Co.  v.  Hurtin  (9 
John.,  217),  sustain  the  power  of  the  cowxi  to  disregard  the 
terms  on  which  the  parties  made  the  money  payable,  and 
to  hold  the  contract  to  be  one  for  the  absolute  payment  of 
so  much  money  at  once.  They  are  controlling,  although 
they  do  violence  to  the  agreement  and  annul  the  intention 
expressed  in  it.  In  compliance  with  their  superior 
authority,  I  agree  to  the  affirmance  of  the  judgment  in 
this  case.  

John  M.  Smith,  Appit,  v.  Seth  A.  Tozer,  imp'd,  Eesp't. 

{Si^preme  (hurt.  General  Temt,  F(fth  Department^  Filed  October,  1886,) 

1.  SUFPLBMENTAAT  PBOCBfiDIBGS  —  RbCBIVBR  —  HbAL  PBOPBBTT  OF  JUDO- 

MENT  DEBTOR— CoDB  Civ.  Pbo.,  §^  2447,  2468. 

In  prooeediDgs  supplementary  to  execution  a  receiver  of  the  property  of 
the  judgment  debtor  was  appointed,  the  order  directing  the  debtor  to  ex- 
ecute and  deliver  to  the  receiver  **  a  proper  assignment  and  conveyance  of 
aU  his  lands  and  real  estate  wherever  the  same  are  situated,  and  particu- 
lariy  "  certain  lands  situate  in  another  state.  This  order  was  duly  filed  imd 
recorded,  and  the  receiver  having  oualified  served  the  defendant  with  such 
order,  and  thereafter  presented  to  him  for  execution  quit-claim  deeds  of 
the  lands  without  the  state,  and  requested  him  to  execute  them,  which  he 
refused  to  do.  Held,  that  the  power  of  the  judge  in  proceedings  supple- 
mentary to  execution  is  wholly  dependent  upon  the  statute.  The  statute 
(Code  Civ.  Pro.,  §  2447)  does  not  authorize  the  judge  to  order  the  applica- 
tion towards  the  payment  or  the  delivery  or  transfer  to  the  receiver  for 
sQoh  purpose  of  anyMher  than  personal  property.  The  direction  in  the 
Older  to  assign  or  convey  the  real  property  without  the  state  was  not  within 
the  power  of  the  judge.  The  judge  may  appoint  a  receiver  in  whom  the 
property  of  such  debtor  vests  by  force  of  statute  subject  to  certain  excep- 
tions.   Code  Civ.  Pro.,  §  3468. 

2.  Same— CoDB  Civ.  Pbo.,  §  2468< 

All  the  real  property  vested  in  the  receiver  is  that  embraced  within  the 
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exception  in  Code  Civil  Procedure,  section  2468,  and  its  HtuM  must  be  in 
this  state. 

8.  Same — Contempt. 

The  judgment  debtor  was  not  guilty  of  contempt  in  disobeying  the  part 
cf  the  order  directing  the  assignment  and  conveyance  of  the  lands  without 
the  state. 

Appeal  from  order  of  Monroe  special  term  denying  plain- 
tiff's motion  to  direct  and  require  the  defendant  to  execute 
and  deliver  to  the  receiver  conveyance  of  his  interest  in 
lands  situate  in  the  state  of  Illinois,  and  to  punish  him  for 
contempt  for  disobedience  of  the  order  of  the  county  judge 
of  Ontario  county  directing  him  to  make  such  conveyance, 

H.  M.  Field,  for  appl't;  Spencer  Oooding,  for  resp^t. 

Bradley,  J. — The  plaintiff  recovered  in  an  action  in 
this  court  judgment  against  Seth  A.  Tozer  and  another  de- 
fendant, upon  which  execution  against  the  property  of  the 
defendants  was  returned  unsatisfied.  Thereupon  proceed- 
ings supjplementary  to  execution  were  instituted  before  the 
county  judge  of  Ontario  county  against  the  defendant  Seth 
A.  Tozer;  and  after  his  examination  a  receiver  of  his  prop- 
erty was  appointed  by  the  order  of  such  county  judge;  and 
by  the  ord!er  such  defendant  was  directed  to  execute  and 
deliver  to  the  receiver  *'a  proper  assignment  and  convey- 
ance of  all  his  lands  and  real  estate,  wherever  the  same  are 
situated,  and  particularly  tho  lands  and  real  estate  in  the 
counties  of  Williamson  and  Piatt,  in  the  State  of  Illinois.'^ 

This  order  was  duly  filed  and  recorded  in  the  office  of 
the  clerk  of  Ontario  county  January  19,  1886;  and  the  re- 
ceiver having  duly  qualified,  served  the  defendant  with 
3uch  order,  and  thereafter  presented  to  him  for  execution 
quit-claim  deeds  of  the  Illinois  lands  in  question,  and  re- 
quested him  to  execute  them,  to  do  which  the  defendant 
refused. 

This  motion  was  then,  upon  due  notice  to  the  latter^ 
made  and  denied. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  order 
of  the  county  judge  was  an  effectual  requirement  for  the 
execution  of  a  conveyance  to  the  receiver  of  such  lands, 
and  that  his  refusal  to  do  so  charged  him  with  contempt, 
and  subjected  him  to  punishinent  as-  the  consequence.  No 
question  is  made  as  to  the  manner  of  bringing  him  before 
tne  court  for  that  purpose.  And  it  is  mmecessary  to 
enquire  whether  it  could  be  done  otherwise  than  by  an 
order  to  show  cause.  The  question  is  one  of  power  of  the 
county  judge  to  direct  by  order  the  execution  of  the  con- 
veyance to  the  receiver.  It  was  within  the  power  of  the 
judge,  in  such  proceedings  giveu  by  the  old  Code,  to  order 
any  property  of -the  judgment  debtor  not  exempt  froiu 
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execution  to  be  applied  toward  the  satisfaction  of  the  judg- 
ment (sec.  297),  and  to  appoint  a  receiver  with  ample 
powers  to  consummate  the  purposes  of  such  order  (sec.  298). 
And  it  was  held  that  those  provisions  made  an  order  of  the 
judge  before  whom  the  proceedings  were  had  effectually 
operative  upon  the  judgment  debtor  in  respect  to  his  lands 
situated  outside  the  ste,te.  Fenner  v.  Sanborn,  37  Barb., 
610.  In  that  view  the  inquiry  here  is  whether  there  has 
been  any  modification  of  the  statute  to  deny  such  effect  to 
the  order  in  question.  Those  sections  were  repealed  by 
Laws  of  1877,  chap.  417,.  and  the  Code  of  Civil  Procedure 
supplies  all  the  provisions  now  relating  to  proceedings  sup- 
plementary to  execution  as  such.  The  power  of  the  judge 
in  them  is  wholly  dependent  upon  the  statute. 

There  is  no  remaining  provision  of  the  statute  authoriz- 
ing the  judge  to  order  the  application  towards  the  payment 
or  tRe  deUvery  or  transfer  to  the  receiver  for  such  purpose 
of  any  other  than  personal  property  of  the  judgment 
debtor.  Code  Civ.  Pro.,  §  2447  The  direction  in  the 
order  to  assign  or  convey  the  real  property  situated  in  the 
state  of  Illinois  was  not  within  the  power  of  the  judge,  and 
therefore  the  judgment  debtor  was  not  in  contempt.  The 
judge  may  appoint  a  receiver,  in  whom  the  property  of 
such  debtor  becomes  vested  by  force  of  the  statute,  subject 
to  certain  exceptions.  Id.,  2468.  The  powers  of  the  re- 
ceiver are  ample  to  reach  and  make  available  the  property 
of  the  judgment  debtor  within  the  jiu'isdiction  of  the  court. 
And  there  is  no  apparent  reason  why  aid  may  not  be  given 
by  the  direction  of  the  court,  requiring  him  to  transfer  to 
the  receiver  any  of  his  property  outside  the  state  which  be- 
comes vested  in  the  receiver  by  virtue  of  his  appointment. 
The  eauity  power  is  inherent  in  this  court,  havmg  jurisdic- 
tion of  the  person  of  a  judgment  debtor,  to  require  him  to 
transfer  to  the  receiver  any  property  so  vested  m  the  latter 
when  such  transfer  is  necessary  io  the  appropriation  bj 
him  for  the  purposes  of  the  trust,  although  such  propertv  is 
beyond  the  jurisdiction  of  the  court.  Mttchdl  v.  Bunch,  2 
JPaige,  606-615;  Bailey  v.  Byder,  10  N.  Y.,  363;  Fenner  y. 
Hardenburgh,  37  Barb.,  610.  And  for  other  purposes,  the 
court  having  like  jurisdiction  of  the  party,  has  frequently 
exercised  its  power  of  requiring  him  to  perform  acts  re- 
lating to  property  beyond  the  state  when  his  duty  to  do  so 
has  been  judicially  declared.  Newton  v.  Bronson,  13  N.  Y., 
587;  Gardner  v.  Ogden,  22  id.,  327;  Williams  v.  Fitzhugh, 
37  id.,  444;  Shattuck  v.  Smith,  3  Edw.,  152.  This  court,  in 
an  action  by  the  receiver,  might  require  the  defendant  to 
transfer  or  convey  to  him  any  property  vested  in  him 
which  may  be  in  another  state,  when  sucn  transfer  or  con- 
veyance is  necessary  to  its  proper  appropriation  in  the  exe- 
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cution  of  the  trust.  And  this  court  may  and  will  exercise 
equity  powers  at  special  term  upon  motions  in  action  when 
the  facts  and  circumstances  are  such  as  not  to  require  a  trial 
of  issues  m  an  action  for  the  proper  determination  of  the 
questions  upon  which  the  right  to  reUef  depends.  Wetmore 
Vo  Lawy  34  Barb.,  515-517;  Hale  v.  Clauson,  60  N.  Y.,  341. 

Although  this  is  a  special  proceeding  it  is  such  in  the 
action,  and  ancillary  to  the  pm^se  of  enforcing  the  collec- 
tion of  the  judgment,  which  is  one  of  the  purposes  for 
which  the  action  was  brought.  And  the  legitunate  reme- 
dies attendant  upon  the  proceeding  and  to  render  it  effectual 
so  far  as  the  orders  of  the  court  may  be  required,  are  taken 
as  in  the  action.  When  the  receiver  was  appointed  he  be- 
came subject  to  the  direction  and  control  of  the  court. 
Section  2471. 

No  dispute  of  the  facts  appears  by  the  papers  upon  which 
this  motion  was  heard.  And  the  question  presented*  is, 
whether  the  direction  asked  for,  came  within  the  power  of 
the  court.  This,  in  the  view  taken,  depends  upon  the  right 
the  receiver  took  by  his  appointment  by  force  of  tiie 
statute  to  the  propertv  in  question.  The«statute  provides 
that  the  property  of  the  judgment  debtor  is  vested  in  the 
receiver  from  the  time  of  fllmg  the  order  appointing  him, 
subject  to  the  exceptions,  that  real  property  is  vested  in  the 
receiver  only  from  the  time  when  tne  order  or  certified  copy 
is  filed  with  the  clerk  of  the  coimty  where  it  is  situatwl^ 
etc.  Code  Civ.  Pro.,  §  2468.  The  real  property  in  lUinoiB 
cannot  come  within  the  exception,  nor  is  any  real  property 
vested  in  the  receiver  which  does  not  come  withm  it, 
because  by  the  terms  of  the  section  all  the  real  property 
vested  in  the  receiver  is  that  embraced  within  the  excep- 
tion, and  its  sitvs  must  be  in  this  state. 

If  the  exception  by  qualification  in  terms  had  limited  the 
real  property  mentioned  in  it  to  that  situated  in  this  state, 
the  vesting  provision  of  the  section  might  have  a  broader 
construction,  but  as  it  is,  the  only  real  estate  which  the 
receiver  is  permitted  to  take  by  force  of  this  section  is  that 
which  is  situated  in  a  coimty  where  the  order  may  be  filed. 
And  our  attention  is  called  to  no  other  provision  of  the 
irtatute  enlarging  the  power  of  the  receiver  appointed  in 
such  proceedings  in  the  respect  in  question. 

The  plaintiff,  however,  is  not  witnout  remedy.  The  pro- 
visions taking  the  place  of  the  statutory  creditors  bill  for 
discovery,  etc.,  authorized  by  the  Revisea  Statutes,  (part  3, 
chap.  15,  title  2,  art.  2),  and  somewhat  enlarging  them  fur- 
nish, a  requisite  remedy  (Code  Civ.  Pro.,  chap.  15,  title  4, 
art.  1),  as  in  such  an  action  the  court  may,  by  j-udgment, 
appoint  ^  receiver,  and  direct  the  judgment  debtor  to  con- 
vey to  him,  etc.    Id  §  1877. 
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The  difficulty  in  the  way  of  relief  by  motion  here  is  found 
in  the  qualified  power  of  the  receiver  He  is  not  vested 
with  the  real  property  of  the  debtor  situate  without  the 
state,  and  therefore,  could  not  by  action  or  any  proceeding 
in  invitum  acquire  a  conveyance  from  him. 

The  views  taken  lead  to  the  conclusion  that  the  order 
should  be  affirmed. 

Smtfh,  p.  J.,  and  Barker,  J.  concur. 


The  People  op  the  State  of  New  York  ex  rel.  The 
Sbmd^ary  op  Our  Lady  of  Angels,  App'lts,  v.  Thomas 
M.  Baden,  Thomas  E.  Beogs  and  Nathaniel  Bradlee, 
as  Assessors,  and  Galen  Miller,  as  Supervisor  of  the 
town  of  Lewiston,  county  of  Niagara^  Besp'ts. 

(Supreme  Court,  General  Term,  Fifth  DepartmerU,  Filed  October,  1886,) 

1.  Taxation — Exemption  from— Colleges  and  academies — 1  R.  S.,  888, 
g  4,  SUBD.  8,  AS  amended  by.  Laws  op  1888,  chap.  897. 

The  statute,  1  R.  8.,  888,  §  4,  subd.  3,  as  amended  by  Laws  of  1888„ 
chap.  897,  provides  that  **  every  building  erected  for  the  use  of  a  college, 
incorporatcKl  academy  or  other  seminary  of  learning,  and  in  actual  iise  for 
either  of  said  purposes  ♦  ♦  ♦  and  me  several  lots  wherever  such  build- 
ings so  used  are  situated,"  shall  be  exempt  from  taxation. 

^,  Same— Purposes  for  which  the  lands  mat  be  u^d  and  be  exempt. 
The  statute  imposes  no  qualification  of  the  purposes  for  which  the  lot  on 
which  the  buildmgs  are  situated  may  be  used,  nor  does  it  prescribe  the 
dimensions  of  the  lot,  but  a  reasonably  necessary  interpretation  requires 
that  the  lot  be  devoted  to  no  use  other  than  that  whicn  is  necessary  or 
fairly  incident  to  the  use  and  purposes  of  the  institution. 

&  Same— Limitations  as  to  extent  op  lands. 

The  dimensions  of  the  lot  must  be  governed  by  the  reasonable  and  proper 
uses  to  which  it  is  applied  rather  than  to  its  magnitude.  The  means  and 
opportunities  for  suitable  recreation  end  physicalcxercise  may  properly  be 
provided  upon  the  premises  of  a  literary  institution  for  its  students. 

4.  Same— Farm. 

When  part  of  the  grounds  upon  which  the  buildings  of  an  educational 
institution  are  situated  are  usea  for  farming  purposes,  this  part  is  exempt 
from  taxation  if  it  appears  that  the  farm  is  not  carried  on  as  a  means  of 

groflt  as  distingui^ed  from  that  of  maintenance  of  the  institution,  but  for 
s  8U]^)ort  in  uie  accomplishment  of  its  educational  purposes. 

Appeal  from  order  of  Erie  special  term  modifying  as- 
sessment. 

This  is  a  proceeding  by  certiorari  to  review  the  assessment 
of  1885  made  of  the  relator's  property. 

The  relator  was  incorporated  ^'  to  establish  and  maintain 
a  seminary  of  learning  in  the  coimty  of  Niagara,  for  the 
care  and  education  of  young  men,"  by  Laws  of  1863,  chap. 
190.  And  it  was  by  the  act  provided  that  whenever,  in  the 
opinion  of  the  regents  of  tne  university,  the  state  of  Ut- 
erature  of   the  seminary  and  the  value  of  its  property 
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should  justify  it,  they  might,  on  the  petition  of  the  trus- 
tees, erect  it  into  a  college.  Id.,  §  6.  Amended  by  Laws 
1883,  chap.  92.  And  it  was  authorized  to  take  title  to  cer- 
tain property.  Laws  of  1877,  chap.  273.  The  institution 
was  erected  into  a  college  by  the  regents  of  the  university, 
by  an  instrument  to  that  effect  of  date  August  7,  1883,  re- 
corded in  their  book  of  incorporations  September  27,  1883. 

The  relator's  land  is  situated  on  the  east  side  and  adja- 
cent to  the  Niagara  river,  in  the  town  of  Lewiston,  and 
contains,  exclusive  of  the  highway  and  the  Rome,  Water- 
town  and  Ogdensburg  railroad  running  through  it,  294  8-100 
a^res.  This  railroad  runs  northerly  and  southerly  through 
the  premises,  and  is  east  of  the  college  building  and  chapel. 

In  1884,  the  east  part  and  all  except  forty -five  acres  of 
th^land,  was  assessed  as  250  acres,  at  fifty  dollars  per  acre — 
$12,500,  and  the  tax  levied  was  $137.76.  This  assessment 
was  in  proceedings  by  certiorari  stricken  from  the  roll  for 
informality  in  the  entry  upon  it.  In  1885,  assessment  waa 
made  of  the  premises,  excepting  designated  portions,  mak- 
ing 144  7-100  acres;  and  that  assessed  was  inserted  as  271 
acres,  at  fifty  dollars  per  acre — $13,560,  and  tax  levied 
$194.34.  And  the  omitted  tax  of  1884  was  made  as  upon 
271  acres,  at  a  valuation  of  $13,550,  and  tax  levied  $194. 33<. 

This  proceeding  was  taken  to  review  the  assessment  of 
1885,  a;nd  the  entry  as  for  the  omitted  tax  of  1884. 

The  special  term  struck  out  the  entry  of  the  assessment 
as  for  omitted  tax,  and  modified  the  other  by  extending 
the  exemption  so  as  to  cover  12  69-100  acres  more  of  the 
premises,  and  reduced  the  assessment  accordingly.  Both 
parties  appeal. 

C.  H.  &  T.  H.  Piper y  for  relators;  Joel  L.  Walker ^  for 
defts. 

Bradley,  J. — The  statute  under  which  the  exemption  is 
claimed  by  the  relators  provides  that  **  every  building 
erected  for  the  use  of  a  college,  incorporated  academy  or 
other  seminary  of  learning,  and  in  actual  use  for  either  of 
such  purposes,  every  building  for  pubhc  worship,  every 
school-hoTise,  court-house  and  jail  used  for  either  of  such 
purnoses,  and  the  several  lots  whereon  such  buildings  so 
usea  are  situated,  and  the  furniture  belonging  to  each'* 
shall  be  exempt  from  taxation.  1  E.  S.  388,  §  4,  subd.  8, 
as  amended  by  Laws  of  1883,  chap.  397.  The  buildings  or 
the  relator,  so  far  as  requisite  for  the  purpose,  come  within 
the  provisions  of  this  statute. 

They  have  been  for  many  years,  and  were,  at  the  time 
of  the  assessments,  used  as  and  for  a  seminary  of  learning. 

The  question  here  is  whether  the  exemption  extends  to 
all  the  land  there  owned  by  and  in  the  occupation  and  use 
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of  the  relator,  or  whether  less  than  the  whole,  and  if  ^, 
how  much,  and  what  portion  of  it  properly  comes  within 
«uch  protection. 

The  land  constituting  this  farm  was  known  as  lots 
twenty-seven  and  twenty-eight  of  the  '*  Mile  Reserve,"  and 
extends  back  from  the  river  about  one  mile,  and  is  in 
width  about  one-half  mile.  The  buildings  are  near  the 
west  end  of  the  farm,  and  consist  of  a  college  building,  a 
<;hai)el  and  other  buildings,  occupied  as  a  tailor  shop  for 
repairing  the  clothes  of  the  professors  and  pupils,  a  shop 
for  repairing  their  shoes,  a  music  and  band-room,  and 
some  sleeping  rooms,  a  laundry,  a  wood-house  and  bake- 
shop,  a  carpenter's-shop,  a  machine-shop,  a  printing  office, 
a  gas  house,  a  boiler-room  and  some  dwellings.  The 
buildings  are  occupied,  used,  and  the  business  carried  on 
for  the  benefit  and  purposes  of  the  institution,  and  the 
teachers  and  students  of  the  college.  There  is  also  a 
<jemetery  and  an  apple  orchard  on  the  premises.  The  land 
further  east  is  used  for  raising  vegetables,  grain,  hay,  and 
for  pasturage.  Horses  are  kept  for  tiie  purpose  of  working 
ihe  land,  and  upwards  of  thirty  cows  to  supply  milk  and 
butter.  The  teachers  and  students  are  furnished  by  the 
corporation  with  board,  and  washing  and  mending  done 
for  them  there,  and  the  students  are  charged  for  it.  All 
the  products  of  the  farm  are  used  upon  the  premises  to 
supply  those  engaged  there  as  teachers,  students  and 
servants,  and  are  said  to  be  sufficient  for  such  purposes. 

The  number  of  students  was  190  from  September,  1884,  to 
June,  1886;  since  then  the  average  has  been  150.  The  col- 
lege has  capacity  for  225.  From  the  printing  office  is  issued 
to  subscril>Brs  a  paper  edited  by  students,  and  some  job 
work  is  done  there. 

The  premises,  as  a  whole,  are  operated  for  the  benefit  of 
the  institution.  And  the  system  by  which  they  are  con- 
ducted seems  to  be  one  for  its  maintenance.  Its  purpose, 
evidently,  is  self  support. 

The  policy  of  the  law  has  been  in  this  state,  from  an  early 
"day,  to  encourage,  foster  and  protect  corporate  institutions 
of  rehgious  and  literary  character,  because  the  religious, 
moral  and.  intellectual  culture  afforded  by  them  were 
deemed,  as  they  are,  in  fact,  beneficial  to  the  pubUc,  neces- 
4Bary  to  the  advancement  of  civilization,  and  tne  promotion 
of  the  welfare  of  society.  And,  therefore,  those  institutions 
have  been  reheved  from  the  burthen  of  taxation  by  statu- 
tory exemption.  This  statute  is  entitled  to  such  a  construc- 
tion as  wiu  permit  it  to  serve  the  purposes  in  view.  There 
is  by  its  terms  no  qualification  or  the  purposes  for  which 
the  lot  on  which  the  buildings  are  situated  may  be  used, 
N.Y.  Rep.,Vol.  m.        47 
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nor  is  the  dimension  of  the  lot  prescribed,  but  a  reasonably- 
necessary  interpretation  requires  that  the  lot  be  devoted  to 
no  use  other  than  ^at  which  is  necessary  or  fairly  incident 
to  the  use  and  purposes  of  the  institution.  The  contempla- 
ted dimensions  of  the  lot  must  in  Uke  manner  be  governed 
by  the  reasonable  and  proper  uses  to  which  it  is  applied 
rather  than  to  its  magnitude,  when  within  reasonable  lim- 
its in  that  respect.  Suitable  recreation,  and  physical  exer- 
cise are  deemed  requisite  to  health  and  successful  mental 
culture.  The  means  and  opportunity  for  that  pmpose  may 
therefore  properly  be  provided  upon  the  premises  of  a  liter- 
ary institution  for  its  students.  This  was  the  view  of  the 
special  term,  and  its  order  embraced  within  the  exemption 
ail  those  portions  of  the  land  in  question  devoted  to  such 
purposes.  The  inq^uiry  now  arises  whether  that  portion  of 
the  lot  or  farm  which  supphes  the  substantial  maintenance 
of  the  relator;  that  which  fimiishes  it  vegetables,  the  grain 
for  its  bread,  the  milk,  butter  and  pork  for  its  table,  come 
within  the  like  protection.  The  farm  upon  which  the  col- 
lege building  is  situated  is  used  for  th^  maintenance  of  the 
college,  goes  in  support  of  its  efficiency  in  aid  of  educa- 
tion, and  seems  to  be  wholly  devoted  to  the  purposes  of  the 
institution,  and  in  its  behalf.  And  so  far  as  adequacy  may 
furnish  a  guide  in  that  direction  it  does  not  here  appear 
that  the  extent  of  the  premises  is  unreasonable  for  xhose 
purposes. 

The  question  presented  does  not  seem  to  have  often  arisen 
imder  the  statute.  The  question  has  in  this  state  generally 
been  one  of  concession  rather  than  litigation. 

In  People  ex  rel,  etc.,  v.  Comm.  of  Taxes  (6  Hun,  109) 
the  relator  was  an  academy;  its  buildings  were  iippn  prem- 
ises owned  by  it,  containing  about  fifty  acres.  The  build- 
ing covered  five  acres.  A  garden  occupied  eight  acres 
of  it.  where  vegetables  were  produced  for  the  use  of  the 
teachers  and  pupils,  and  thirty-six  acres  were  used  for 
walks  and  recreation  of  the  students.  The  court  there  held 
that  the  entire  land  was  within  the  meaning  of  the  statute 
exempt  from  assessment  for  taxes.  And  this  was  affirmed 
by  the  court  of  appeals  (64  N.  Y.,  666). 

In  People  ex  reL  St,  JohrCs  College  v.  Comm,  of  Taxes 
(10  Hmi,  246)  the  lots  on  which  the  college  buildings  were 
situated  comprised  103  acres,  the  portions  not  occupied  by 
the  buildings  were  used  as  a  vegetable  garden  and  for 
farming  piuposes  for  the  pupils,  teachers  and  officers  of 
the  college,  as  a  cemetery,  and  for  recreation  and  walks 
of  the  pupUs.  It  was  held  that  the  land  was  exempt  from 
taxation.  The  rule  of  construction  of  the  statute  adopted 
in  those  cases  appears  to  be  applicable  to  the  case  at  oar. 
The  difference  m  quantity  of  tne  lands  there  and  in  this 
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case  does  not  seem  important,  inasmuch  as  all  portions  of 
the  lot  or  farm  in  question  are  in  use  for  the  purposes  of 
the  college,  its  pupils,  teachers  and  servants,  and  its  pro- 
ducts are  wholly  devoted  to  and  exhausted  by  such  use. 
The  question  is  wholly  one  of  statutory  construction  and 
not  of  discretion  of  the  assessors  when  the  facts  are  not  in 
dispute.  When  they  made  the  assessment  the  assessors 
may  not  have  had  the  means  of  information  satisfactory 
to  them  of  the  operation  of  the  land  and  the  uses  made  of 
its  products.  The  premises  appeared  to  have  the  manage- 
ment common  to  farming  lands,  and  were  operated  for  lie 
general  purposes,  and  in  uke  manner  divided  bv  fences  into 
fields  for  grain,  meadow  and  pasture.  The  facts  are  not 
questioned  by  the  evidence  that  the  agricultural  and  horti- 
cultural business  of  the  farm  are  conducted  by  the  relator 
through  its  servants,  for  the  single  purpose  or  furnishing 
suppUes  for  its  maintenance  upon  the  system  adopted  by  it 
to  carry  on  its  work  of  education.  And  whether  or  not 
this  may  be  deemed  the  better  manner  to  aid  the  result  in 
view  of,  or  within  the  legitimate  purposes  of  the  institution, 
is  not  the  subject  of  inquiry  here,  but  is  a  matter  of  its  dis- 
cretion unless  it  may  be  seen  that  it  is  an  improper  exercise 
of  corporate  power  m  aid  of  or  to  accompUsh  the  purposes 
of  its  organization.  It  is  not  so  treated.  People  ex  rel. 
St.  Johuvs  College  v.  Comm,  of  T'axes,  supra;  Wesley  an 
Academy  Y.Wilhrdharriy  99  Mass.,  599. 

The  question  presented  by  this  case  is  one  of  some  im- 
portance, in  view  of  the  quantity  of  land  embraced  in  the 
lot,  and  of  the  fact  that  the  products  are  used  to  some  ex- 
tent to  supply  the  students  with  board,  for  a  consideration, 
by  them  paid.  In  the  view  taken  here  this  is  not  done  as 
a  means  of  profit  as  distinguished  from  that  of  maintenance 
of  the  institution,  but  as  the  latter,  and  for  its  support  in 
the  accomplishment  of  its  educational  purposes.  This  con- 
struction of  the  statute  seems  to  lead  to  the  conclusion  that 
the  limit  is  measured  only  by  adequacy,  when  the  situation 
in  other  respects  comes  within  the  statute,  and  that  any- 
other  rule  must  be  dependent  upon  legislation.  And  al- 
though this  construction  is  not  made  entirely  clear  by  the 
terms  of  the  statute,  the  adjudications  referred  to  seem  to 
furnish  authority  for  its  support.  The  fact  that  the  lot  is 
intersected  by  a  highway,  and  a  railroad  constructed 
through  it  does  not,  we  think,  affect  its  character  as  a  lot, 
in  its  relation  to  the  institution  as  such  within  the  mean- 
ing of  the  statute.  The  question  was  to  some  extent  in  the 
St.  John's  collie  case.  While  most  of  the  buildings  are 
west  of  the  railroad,  there  are  some  east  of  it,  *' erected  for 
the  use  of  seminary,"  within  the  meaning  of  the  statute. 

The  amendment  of  1883  given  to  the  statute,  is  not  a 
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modification  bearing  upon  any  question  in  this  case.  The 
purpose  and  effect  of  tne  amendment  were  to  designate  as 
the  Duildings  within  the  statute  those  only  which  are  in 
use  for  the  specified  purposes.  These  views  render  the 
consideration  of  the  question  relating  to  the  omitted  tax  of 
1884,  unnecessary.  We  think  that  question  was  properly 
disposed  of  at  the  special  term.  In  entering  the  land  upon 
the  roll  of  1885,  as  for  an  omitted  tax  of  the  precedmg 
year,  the  assessors  could  exercise  no  discretion,  their  powers 
and  duty  in  that  respect  were  ministerial.  They  could 
properly  do  no  more  than  to  enter  the  same  valuation  as 
that  of  the  year  before.  And  the  board  of  supervisors 
were  required  to  levy  a  tax  at  the  same  rate  per  cent,  as 
that  of  such  year.  Laws  of  1865,  chap.  453;  People  ex  rd. 
Oswald  V.  Ooffy  52  N.  Y.,  434.  We  think  the  assessors 
were  not  permitted  by  this  statute,  with  a  view  to  an  omit- 
ted tax,  to  insert  on  the  roll  a  greater  valuation  than  that 
of  the  preceding  year,  although  thev  made  entry  of  an  in- 
creased quantity  of  land;  but  that  xhey  should  have  been 
governed  by  the  judicial  action  of  the  assessors  of  such  pre- 
ceding year. 

If  tne  view  taken  of  this  case  is  correct,  the  conclusion 
follows  that  the  judgment  should  be  reversed  so  far  as  it 
sustains  the  assessment  of  any  portion  of  the  relators  land, 
and  so  modified  as  to  direct  that  the  assessment  of  1885  be 
stricken  from  the  roll,  and  in  other  respects,  and  as  so 
modified  affirmed. 

Smith,  P.  J.,  and  Barker,  J.,  concur. 


People  ex  rel.  James  B.  Peck,  Resp'ts,  v.  Francis  M.  Con- 
KELLY  ef  oZ. ,  as  Trustees  of  the  Society  of  the  First  Metho- 
dist Episcopal  Church  of  the  town  of  Cohocton,  Applts. 

(Supreme  Ckmrt,  Qeneral  Term,  Fifth  Department,  Mled  September,  1886,) 

1.  Reliqioub  corporationb— Incorporated  uia>ER  act  of  1818,  §  S— 
Powers  op  trustees  subject  to  control  op  court  op  equity — 
Laws  1875,  chap.  79— Laws  1876,  chap.  176. 

The  relator,  a  minister  in  good  standing  of  the  religions  denomination 
and  organization  known  as  the  Methodist  Episcopal  Church,  was  in  due 
form  appoint^  to  the  position  of  preacher  in  the  defendant's  district  and 
to  occupy  the  meeting  house  of  which  the  corporation^  is  owner  for  reli- 
gious purposes.  By  me  customs,  regulations  and  discipline  of  the  Meth- 
odist Episcopal  Church,  the  bishop  presiding  at  the  annual  conference  has 
power  to  and  is  obliged  to  make  the  appointment  of  preachers  for  the 
several  local  districts  within  his  conference.  The  trustees,  however,  re- 
fuse to  obey  the  appointment,  alleging  incompc  tency  of  the  appointee  as 
their  defense.  A  peremptory  writ  of  mandamus  was  obtained  by  the  re- 
lator directing  them  to  rrceive  him  as  preacher,  according  to  the  terms  of 
the  appointment.  Hdd,  thnt  by  Laws  of  1875,  chap.  79,  and  Laws  of  1876, 
chap.  176,  the  powers  of  trustees  of  any  church  organization  or  religi(  us 
society  incorporated  under  act  of  1818,  section  8,  is  made  subject  to  the 
control  of  courts  of  equity,  so  far  as  may  be  necessary  to  enforce  the  pro- 
visions of  that  act 
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2.  Same— Mandamus. 

Held,  that  it  was  the  dut^  of  the  trustees  to  receive  the  relator  as  the 
minister,  and  open  the  meeting  house  to  him  for  the  purpose  of  conducting 
divine  worship,  and  that  in  refusing  to  do  so.  the  trustees  violated  a  plain 
duty,  and  that  a  writ  of  mandamus  was  the  proper  remedy  to  put  the  re- 
lator in  possession  of  the  pulpit  to  which  he  was  entitled. 

Appeal  from  an  order  of  the  Monroe  special  term,  grant- 
ing a  peremptory  writ  of  mandamus,  requiring  the  appel- 
lants to  receive  the  relator  as  the  minister  of  the  society  of 
which  thev  are  the  trustees,  and  to  open  the  meeting-house 
of  which  £hey  have  charge  to  the  said  relator^  for  tne  pur- 
pose of  conducting  reUgious  exercises  therem  m  conformity 
to  the  faith,  tenets  and  discipline  of  the  Methodist  Episco- 
pal church,  and  to  certain  other  things  specifically  men- 
tioned of  less  importance,  and  referred  to  in  the  opinion. 

r.  M.  Connolly y  for  app'lt;  McMaster  d:  Parkhurst,  for 
resp't.  ' 

Barker,  J. — The  relator  is  a  minister  of  the  gospel,  in 
^ood  standing,  of  the  religious  denomination  and  organiza- 
tion known  as  the  Methodist  Episcopal  Chinxih,  The 
appellants  are  the  trustees  of  the  First  Society  of  the 
Methodist  Episcopal  Church  of  the  town  of  Cohocton,  or- 
ganized in  the  year  1829,  under  the  general  law  of  1813, 
permitting  the  creation  of  reh^ous  corporations. 

This  corporation  is  located  within  the  territorial  limits  of 
the  Gtenesee  conference  of  the  said  denomination,  over 
which  Bishop  Hurst  presided  at  the  annual  conference  held 
in  the  year  1885.  In  the  year  1831,  the  local  society  re- 
ceived a  conveyance  of  a  pai-cel  of  land,  upon  which  a 
meeting-house  has  since  been  erected,  and  tne  grantees 
therein  are  mentioned  and  described  as  *Taul  0.  Cook,  and 
four  others,  trustees  of  the  First  Methodist  Episcopal  So- 
ciety of  the  town  of  Cohocton  and  their  successors  in  office 
of  the  second  part."  No  conditions  are  inserted  in  this 
conveyance  upon  which  the  title  vested  in  the  trustees  is 
made  to  depend,  nor  is  any  reference  made  therein  as  to 
the  rehgious  organization  to  which  the  said  corporation 
belongs,  other  than  is  found  in  the  clause  describing  the 
offidal  character  of  the  trustees.  By  the  custom,  regula- 
tions and  discipline  of  the  Methodist  Episcopal  church,  the 
bishop  presiding  at  an  annual  conference  possesses  full 
authority  and  is  charged  with  the  duty  to  make  appoint- 
ments of  preachers  for  the  several  local  districts  witnm  his 
conference.  At  the  conference  held  in  1885,  Bishop  Hurst 
in  due  form  appointed  the  relator  as  the  preacher  to  be 
located  in  the  Cohocton  district  and  to  occupy  the  meeting- 
house for  religious  purposes  owned  by  the  corporation  of 
which  the  appellants  are  the  trustees.  They  refuse  to  re- 
ceive the  relator  in  his  capacity  as  preacher,  and  refuse  to 
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open  the  meeting-house  that  he  may  conduct  leligious 
services  therein,  in  accordance  with  the  rights,  ceremonies 
and  discipline  of  the  Methodist  Episcopal  cnurch,  to  which 
the  local  society  and  corporators  were  attached.  The  tnis- 
tees  were  supported  in  their  action  in  this  respect  by  a 
majority  of  the  congregation  and  communicants  belon^g 
to  the  local  society.  The  trustees  justify  their  action, 
morally  and  as  members  of  the  religious  society,  upon  the 
ground  that  they  were  dissatisfied  as  a  body  with  the 
action  of  the  conference  and  the  bishop  in  aj)pointing 
the  relator  as  the  preacher  of  their  society,  and  specify  as  the 
chief  reason  of  their  opposition  that  the  relator  is  entirely 
incompetent  to  perform  the  duties  of  pastor,  and  without 
talent  to  edif  jr  or  instruct  the  people. 

As  a  legal  justification,  and  for  the  purpose  of  defeating 
the  relator's  application,  they  claim  that  trie  corporation  of 
which  they  are  the  trustees  is  a  civil  one  independent  of  all 
ecclesiastical  judicatories  and  that  the  civil  courts  are  with- 
out jurisdiction  to  guide  or  control  their  action  in  the  man- 
agement of  the  temporahties  of  the  church  over  which  thejr 
have  the  same  control  that  the  trustees  or  directors  of  busi- 
ness corporations  have  and  possess  bv  the  general  law  of  the 
state,  in  this  contention  tney  would  have  been  supported 
by  the  construction  which  the  courts  have  placed  upon  the 
general  act  of  1813  prior  to  its  amendment  by  chapter  79  of 
the  Laws  of  1875  and  chapter  176  of  the  Laws  of  1876. 
Bobertson  v.  Bullions,  11  N.  Y.,  243;  Petty  v.  Tooker,  21 
id.,  267. 

In  those  cases  it  was  held  that  the  members  of  the  society 
or  corporation  form  the  corporate  body,  such  members  being 
the  corporators  and  the  trustees  the  mere  oflBcers  of  the  cor- 
poration; that  the  body  or  entity  thus  brought  into  exis- 
tence is  a  civil  corporation  with  such  functions  and  powers 
as  the  statute  confers  xxpon  it  and  its  officers,  and  that  in  no 
sense  was  it  an  ecclesiastical  corporation.  That  it  was 
wholly  independent  in  its  existence  and  in  the  control  and 
managements  of  its  affairs  of  all  religious  judicatories;  that 
it  is  a  creature  of  the  state  and  subject  to  such  control  as 
its  own  laws  may  impose;  that  none  of  the  provisions  of 
the  act  of  1813  were  intended  to  disturb,  interfere  with  or 
regulate  the  actions  and  powers  of  the  numerous  voluntary 
religious  organizations  existing  in  this  state,  and  that  such 
bodies  were  recognized  and  considered  entirely  spiritual 
associations,  distinct  and  separate  from  the  body  politic. 

Since  those  decisions  were  made  ^ving  a  construction  to 
the  original  act,  supplemental  provisions  nave  been  enacted 
which  provide  that  the  rectors,  wardens,  and  vestrymen,  or 
the  trustees,  consistory  or  sessions  of  any  church,  congre- 
gation or  rehgious  society,  incorporated  under  any  of  the 
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laws  of  this  state,  shall  administer  the  temporalities  thereof 
and  hold  and  apply  the  estate  and  property  belonging 
thereto,  and  the  revenues  of  the  same,  for  the  benefit  of 
such  corporation  according  to  the  rules  and  usages  of  the 
church  or  denomination  to  wliich  said  corporation  shall  be- 
long: and  it  shaU  not  be  lawful  to  divert  the  estate,  prop- 
erty or  revenue  to  any  purpose,  except  the  support  and 
maintenance  of  any  church,  or  religious,  or  benevolent  insti- 
tution, or  object  connected  with  the  church  or  denomina- 
tion to  which  such  corporation  shall  belong.  Chapter  176, 
§  1,  Laws  of  1876. 

The  legislature  had  previously  enacted  (chapter  70,  Laws 
of  1875),  that  the  jurisdiction  of  the  courts  of  equity  was 
■extended  over  rehgious  corporations  so  far  as  ii,  may  be 
necessaiy  to  enforce  the  provisions  of  that  act  which  pro- 
vided that  the  trustees  of  any  church  congregation  or  re- 
ligious society,  incorporated  under  section  3,  of  the  Act  of 
1813.  shall  administer  the  temporalities  thereof,  and  hold 
and  apply  the  estate  and  property  belonging  thereto,  and 
the  revenues  of  the  same,  for  the  benefit  of  such  corpora- 
tion, according  to  the  discipUne,  rules  and  usages  of  the 
denomination  to  which  the  church  members  of  the  corpo- 
ration belong;  nor  shall  it  be  lawful  for  the  trustees  to  di- 
vert such  estate,  property  or  revenues  to  any  other  purpose 
except  towards  the  support  and  maintenance  of  any  religious, 
benevolent  or  other  institution  connected  with  such  church, 
<x)nCTegation  or  reli^ous  Society. 

This  court  has  by  its  previous  decisions5)laced  a  construc- 
tion upon  these  amendments  or  supplementary  provisions 
to  the  original  act,  and  held  that  the  courts,  by  force  of 
their  provisions,  have  the  jurisdiction  to  supervise  the 
action  of  the  trustees  of  rehgious  corporations  and  to  re- 
cjture  them  to  use  and  manage  the  property  of  the  corpora- 
tion according  to  the  rules  and  usages  of  the  church  or 
denomination  to  which  the  corporation  belonged,  and  when 
they  attempt  to  divert  the  property  of  which  they  have  the 
title  as  trustees,  or  to  use  the  revenues  which  may  come  to 
their  hands,  excei)t  for  the  support  and  maintenance  of  the 
church,  or  denomination  to  wnich  it  is  attached,  to  restrain 
their  action  by  appropriate  orders  and  decrees  in  action  or 
proceedings  properly  instituted  for  that  purpose  by  interested 
parties. 

In  Isham  v.  Fvllager  (14  Abb.  N.  C,  363),  it  was  held  at 
•special  term,  that  the  trustees  could  be  properly  restrained 
under  the  amendatory  clauses  from  opemng  the  church 
building  to  the  ministration  of  a  minister  who  had  been 
deposed  from  his  office  by  the  action  of  an  ecclesiastical 
judicatory  to  which  he  and  the  society  belong.  This  case 
was  affirmed  at  general  term  on  the  opinion  of  the  justice 
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who  presided  at  the  special  term.  The  same  views  were 
again  expressed  by  tms  comi;  in  the  case  of  the  First  Be- 
formed  Presbyterian  Church  v.  Bowden  (14  Abb.  N  C  ,. 
356),  the  same  questions  were  up  for  consideration,  and  the 
same  conclusions  reached  in  Isham  v.  The  Trustees  of  the 
First  Presbyterian  Church  of  Dunkirk,  63  How.,  465. 

In  the  examination  of  the  case  at  bar  we  have  re- 
examined the  questions  involved  in  the  discussion,  and  are 
confirmed  in  our  views  as  previously  expressed,  and  upon 
the  authority  of  the  cases  cited  we  hold  that  it  was  the 
duty  of  the  trustees  to  receive  the  relator  as  the  minister 
assigned  to  the  district  of  the  First  Methodist  Episcopal 
Church  of  Cohocton,  and  to  open  the  meeting-house  to  him 
for  the  purpose  of  conducting  divine  worship  therein,  in 
conformity  of  the  tenets  and  discipline  of  the  rehgious- 
denomination  to  which  he  belongs,  and  to  which  the  cor- 

g oration  is  attached.  In  refusing  to  open  the  meeting- 
ouse  the  tiiistees  violated  a  plam  duty,  and  the  writ  of 
mandamus  is  a  proper  remedy  to  put  the  relator  in  posses- 
sion of  the  pulpit  to  which  he  is  entitled.  People  v.  Steele^ 
2  Bai'b.,  397. 

As  to  the  personal  property  described  in  the  writ  the 
trustees  deny  that  the  corporation  has  itle  to  the  eame,. 
and  state  in  their  affidavits  that  they  have  no  control  over 
the  same,  naming  the  persons  in  whose  possession  the 
same  is.  The  relator  failed  to  estabhsh  in  the  face  of  these 
denials  that  the  trustees  held  the  property  for  the  use  of  the 
resident  minister,  and  so  far  as  they  are  required  to  deUver 
the  same  to  the  custody  of  the  relator,  and  for  his  use,  the 
writ  should  be  amendea  by  striking  out  that  requirement. 
As  no  point  was  made  Dy  the  appellants  that  the  record 
book  mentioned  in  the  writ  was  not  intended  to  be  used  by 
the  minister  for  the  purpose  of  keeping  the  records  of  the 
churchy  we  allow  the  writ  to  stand  m  that  particulaiv 
although  we  find  no  canon  in  the  book  of  disciphne  handed 
up  to  us  giving  him  charge  of  the  records  of  the  society  or 
corporation. 

The  order  and  the  writ  as  amended  are  affirmed  without 
costs  of  this  appeal  to  either  party. 
Hatght,  J.,  not  sitting;  Smtth  and  Bradley.  JJ.,  concur. 

Matter  of  the  apphcation  of  Peter  B.  Laird  and  Egbert 
W  Laird,  creditors  of  Ashbel  H.  Arnold,  deceased,  for 
the  sale  of  real  estate  in  payment  of  his  debts. 

{Supreme  Court,  G^enercU  Term,  Fifth  Department,  FUed  September  1886,) 

1.  Executors  akd  admistrators— Sale  of  real  estate  of  a  decedbwt — 
Petition  for  by  creditor— Section  8,  chapter  6,  title  4,  part  n^ 
R.  8.,  NOT  applicable. 
Proceedings  were  brought  for  the  sale  of  the  real  estate  of  deceased  for 
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the  payment  of  his  debts.  The  petitioners*  claim  was  for  the  price  of  a 
tombstone  sold  by  them  to  the  administrators  of  the  deceased  in  their 
representative  capacity  It  was  held,  that  section  8,  chapter  6,  title  4, 
part  II,  of  the  Ifevised  Statutes,  did  not  apply  t  j  these  proceedings,  but 
was  only  applicable  when  proceedings  for  the  sale  of  the  real  estate  of  & 
decedent  are  instituted  by  the  executor  or  administrator. 

2.  Same — What  the  petition  must  contain  —  R.  S.  (5th.  bd.),  vol.  8, 
PAGE  196,  §  59. 

EM,  that  th3  provisions  of  Revised  Statutes  (5th  ed.),  vol.  8.  page  196^ 
8  59,  were  applicable,  requiring  the  petitioner  to  set  forth  in  his  petition 
that  the  executor  or  administrator  has  rendered  an  account  to  the  surrogate 
and  accounted  for  all  the  assets  which  came  to  his  hands,  and  that  the  same 
are  insufficient  to  pay  the  debts  of  the  deceased. 

8.  Same— Debt  incukred  bv  'adionibtrator  for  honttment  is  part  op- 
funeral  EXPENSES. 

The  administrator  having  purchased  the  motiument  in  his  representative- 
capacity,  the  debt  thus  created  should  be  regarded  as  part  of  the  funeral 
expenses,  and  it  became  a  charge  on  the  estate  of  the  decedent. 

4.  Sake — Evidence  as  to  the  reasonableness  of  the  debt  inctjrred. 

The  fact  that  the  administrator,  who  was  one  of  the  contestants,  inherited 

one-half  of  the  estate  and  assented  to  theerection  of  the  monument  over  the 

grave  of  the  decedent,  who  was  his  father,  was  hM,  to  furnish  a  reason  for 

considering  the  expense  of  the  same  reasonable. 

(F.  Same— Costs. 

Held,  that  upon  the  surrogates  making  the  order  grayed  for  in  the  peti- 
tion, he  had  no  power  to  award  costs  to  the  petitioner  or  fix  the  amount 
thereof  previous  to  the  deposit  of  the  proceeds  of  the  sale  with  the  county 
treasurer  and  the  making  of  the  decree  of  distribution. 

Appeal  from  an  order  of  the  sun'ogate's  court  for  the 
county  of  Livingston  directing  the  sale  of  the  real  estate 
owned  by  Ashbel  H.  Arnold  at  the  time  of  his  death  for  the 
payment  of  his  debts.  The  said  order  also  provided  that 
out  of  the  avails  of  such  sale  the  petitioners  be  allowed 
their  costs  and  expenses  of  the  proceedings,  which  were  ad- 
iusted  at  $209.38.  The  petitioner's  claim  amounted  to 
|l43.  It  was  the  price  of  a  tombstone,  or  monument,  sold 
by  them  to  the  administrator  in  his  representative  capacity 
and  erected  in  memory  of  the  deceased.  His  estate  waa 
valued  at  from  $10,000  to  $15,000.  He  left  him  surviving 
two  children,  of  which  the  administrator,  Russell  G.  Ar- 
nold, is  one.  The  administrator  appeared  and  resisted  the 
daim  upon  several  grounds,  one  being  this:  That  he  did 
not  purchase  the  monument  in  his  representative  character, 
and  that  the  same  was  not  to  be  paid  for  out  of  the  assets 
of  the  estate.  At  the  request  of  the  contestants,  two  of  the 
questions  put  in  issue  by  their  answers  were  ordered  te 
be  tried  before  a  iury  of  tne  county  of  Livingston,  and  they 
by  their  verdict  found  that  the  petitioners  did  sell  to  the 
administrator  in  his  representative  capacity  a  monument, 
and  erected  the  same  in  memory  of  the  deceased,  and  that^ 
the  price  agreed  upon  was  $i42,  to  be  paid  for  when 
erected.  These  proceedings  were  commenced  by  the  filing 
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of  the  petition  on  the  16th  day  of  February,  1880.  From 
the  order  as  entered  the  administrator  and  the  other  con- 
testants took  an  appeal. 

Daggett  &  Norton^  for  appl'ts,  Russell  G.  Arnold,  as 
adm'r,  et  aL:  Bingham  &  jostyriy  for  resp'ts,  Peter  B. 
Laird  and  Robert  W .  Laird. 

Barker,  J.  —The  contestants  object  that  the  surrogate 
failed  to  acquire  jurisdiction  of  the  subject  matter,  because 
the  petition  is  defective,  for  the  reason  it  does  not  set  forth 
the  facts  required  by  section  3,  chapter  6,  title  4,  of  the 
second  part  of  the  Revised  Statutes.  That  section  is  appU- 
cable  only  when  proceedings  for  the  sale  of  the  real  estate 
of  the  decedent  are  instituted  by  the  executor  or  adminis- 
trator of  his  estate.  When  a  creditor  applies  for  a  sale  of 
the  lands  for  the  same  pm^pose,  the  creditor  in  framing  his 
petition  must  comply  with  chapter  4C0,  Laws  of  1837,  as 
the  same  was  amended  by  chapter  1T2,  Laws  of  1843,  and 
chapter  298,  Laws  of  1847,  (R.  S.,  vol.  3,  p.  195,  §  69,  6th 
Ed.),  which  require  the  petitioner  to  set  forth  in  his  peti- 
tion that  the  executor  or  administrator  has  rendered  an 
account  to  the  surrogate  and  accounted  for  all  the  assets 
which  came  to  his  hands,  and  that  the  same  are  insufficient 
to  pay  the  debts  of  the  deceased.  The  petition  avers  all  the 
facts  necessary  to  be  in  full  compUance  with  the  require- 
ments of  the  statute  and  the  surrogate  acquired  jurisdiction 
over  the  proceedings.     Wood  v.  McChesneyy  40  Barb.,  417. 

The  administrator  havine  purchased  the  monument  in 
his  representative  capacity,  the  debt  thus  created  should  be 
regarded  as  part  of  the  f  imeral  expenses,  and  it  becomes  a 
charge  on  the  estate  of  the  decedent.  That  such  was  the 
character  of  the  indebtedness  has  been  heretofore  deter- 
mined by  this  coiu-t,  and  we  adhere  to  the  conclusions  then 
reached.  Dalrymple  v.  Arnold^  21  Him,  110;  S.  C,  25  id.,  4. 

These  decisions  were  made  upon  the  authority  of  Patter- 
son V.  Patterson  (59  N.  Y.,  674).  In  that  case  it  was  stated 
that  the  funeral  expenses  of  a  deceased  person  wiU  not  be 
treated  as  a  debt  against  the  estate,  but  as  a  charge  upon 
the  same  of  the  same  nature  and  character  as  the  necessary 
^expenses  of  administration.  After  the  controversy  in  that 
case  was  brought  before  the  courts  and  before  a  final  de- 
cision was  reached,  chapter  267  of  the  Laws  of  1874  was 
J  massed,  which  is  decisive  on  the  question  in  controversy, 
t  is  there  declared  that  '*the  word  'debts,'  in  said  title, 
referring  to  title  4,  chapter  6,  of  the  second  nart  of  the  Re- 
vised Statutes,"  shall  be  construed  as  including  funeral 
-expenses,  except  that  the  charges  for  funeral  expenses 
shall  be  a  preferred  debt  and  be  paid  out  of  the  proceeds  of 
the  said  sale  before  the  general  distribution  to  creditors 
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shall  be  made."  The  provisions  of  the  Eevised  Statutes 
referred  to  in  this  act  gives  to  creditors  the  right  to  petition 
the  surrogate's  court  tor  the  sale  of  the  real  estate  of  a  de- 
ceased person  for  the  payment  of  their  debts.  It  will  be 
observed  that  no  distinction  is  made  in  the  statute  between 
debts  created  for  funeral  expenses  and  those  created  by  the 
decedent  in  his  life-time.  We  therefore  must  hold,  as  the 
learned  surrogate  held,  and  for  the  reason  stated  in  his 
written  opinion,  that  the  petitioners  were  entitled  to  an 
order  directing  a  sale  of  the  real  estate  for  the  purpose  of 
paying  the  debt  due  the  petitioners. 

The  cost  of  the  monument  or  tombstone  seems  to  have 
been  reasonable  in  amount  in  view  of  the  estate  owned  by 
the  deceased  and  the  extent  of  his  indebtedness  at  the  time 
of  his  death.  The  fact  that  the  administrator,  who  was 
one  of  the  contestants,  inherited  one-haU  of  the  estate  and 
assented  to  the  erection  of  the  monument  over  the  grave  of 
his  father  at  a  cost  which  met  his  approval,  is  a  further 
reason  why  we  are  of  the  opinion  that  the  expense  of  the 
same  was  not  xmreasonable. 

So  much  of  the  decree  as  purports  to  dispose  of  the  ques- 
tion of  the  cost  of  the  proceeding  is  not  reviewable  on  this 
appeal.  The  expenses  of  the  proceedings  are  to  be  paid  out 
of  the  avails  of  the  sale  whether  the  cost  be  taxed  imder 
the  provisions  of  the  Revised  Statutes  or  by  the  similar 
provision  contained  in  the  Code  of  Civil  Procedure.  All 
the  avails  of  the  sale  must  be  brought  into  covui  and  dis- 
tributed under  an  order  thereafter  to  be  made.  The  ques- 
tion of  cost  is  not  up  on  this  appeal.  In  the  matter  of  John 
Lamberson,  63  Barb.,  297. 

The  appellants  have  sought  to  present  the  point  that  other 
proceedmgs  for  the  sale  of  the  real  estate  of  the  decedent  for 
the  payment  of  his  debts  having  been  commenced  by  other 
I)arties,  and  were  pending,  for  these  reasons,  insist  that 
the  apphcation  of  tnese  creditors  should  have  been  denied, 
as  they  had  an  opportunity  to  prove  their  debt  in  the  pro- 
ceeding pending  when  they  filed  their  petition.  It  appears 
by  the  record  that  upon  the  evidence  or  the  order  of  the  ad- 
ministrator to  show  cause,  he,  by  his  counsel,  moved  that 
the  proceedings  be  dismissed  for  the  reason,  as  stated  in 
the  record,  *Hhat  proceedings  for  the  sale  of  real  estate  of 
said  deceased  for  the  payment  of  his  debts,  have  been  com- 
menced by  other  parties  and  are  now  pending,  and  therefore 
these  proceedings  should  be  dismissed  and  the  petition- 
ers prove  their  debt  if  they  have  anv  in  these  proceed- 
ings." After  a  careful  search  through  the  records,  I  am 
unable  to  find  any  proof  that  other  proceedings  were  pend- 
ing of  the  nature  and  character  of  those  mentioned.  It 
does  not  anyvsrhere  appear  that  the  surrogate  ruled  that 
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such  matter  would  not  be  a  defense  to  these  proceedmgs  if 
the  fact  existed.  The  allegation  to  that  effect  in  the 
the  answer  of  the  contestants  should  not  be  taken  as  true, 
although  not  denied  by  the  petitioner  by  replying  to  the 
answer. 

So  much  of  the  order  as  awards  costs  to  the  petitioner 
and  fixes  the  amoimt  thereof,  should  be  stricken  tnerefrom,, 
as  the  surrogate  had  no  power  to  consider  and  determine 
that  question  prior  to  the  depositing  the  proceeds  of  the 
sale  with  the  county  treasiu^r,  and  making  the  decree  of 
distribution.  In  tlie  Matter  of  Lambersoriy  63  Barb.,  297, 
Code  Civ.  Pro..  §§  2786,  2563,  3347,  subd.  11.  The  Matter 
of  Mace  (4  Redf.,  325),  is  an  authority  for  holding  the  ques- 
tions of  costs  as  discretionary  with  the  surrogate,  and  if  al- 
lowed to  the  petitioner  should  be  taxed  under  the  provisions 
of  the  Code  although  the  petition  was  filed  and  the  proceed- 
ings initiated  prior  to  September  1,  1880.  The  order  of 
modificationr  should  state  specifically  that  the  question  of 
costs  is  reserved  imtil  the  onier  of  distribution.  The  order 
as  amended  is  affirmed,  with  costs  of  this  appeal  to  be  paid 
out  of  proceeds  of  sale. 

Smith,  P.  J.,  and  Bradley,  J.,  concur;  Haight,  J.,  not 
sitting.  

EmLY  J.  Smith,  Eesp't,  v.  Jeremiah  B.  Rogers,  Applt. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  September,  1886,) 

1.  Contract —For  the  sale  op  laih)— Findinqb  of  referee— Appeal. 

A  contract  to  convey  real  estate  contained  a  provision  that  if  the  \endee 
should  make  a  default  in  pavment  of  the  purchase  money  he  thereby  re- 
leased the  vendor  from  all  liability  by  reason  of  any  payment  made  prior 
to  the  default.  The  contract  provided  for  the  payment  of  the  purchase 
money  by  installments,  and  for  the  payment  of  interest  semi-annually  on 
tiie  unpaid  purchase  money.  The  vendee  advanced  on  the  purchase  price 
as  stipulated  in  the  agreement,  and  after  several  payments  by  him»  and 
while  he  was  not  in  derault,  the  vendee  sold  and  deeded  the  premises  to- 
one  H.,  who  was  advised  of  the  existence  of  the  contract  of  sale.  The 
referee  before  whom  the  case  was  tried  found  as  a  fact  the  payment  of 
principal  and  interest  during  a  part  of  the  time,  and  also  other  payments, 
by  the  vendee  to  the  vendor  which,  if  applied  on  the  contract,  plac^  the 
vendee  ahead  in  his  payments  at  the  time  of  the  sale  to  H.  He  also 
rendered  judgment  in  favor  of  the  vendee  for  the  amount  so  paid  by  him 
up  to  that  time.  Held,  on  appeal,  that  for  the  purpose  of  sustaining  the 
judgment  it  must  be  assumea  that  all  these  pavments  were  made  upon  the 
contract  and  that  no  part  was  left  unappliea,  so  that  the  vendor  was  at 
liberty  to  apply  the  same  upon  items  clamied  independent  of  the  contract. 

2.  Same— Implied  warraktt. 

The  contract  containing  a  covenant  to  sell  and  convey  the  premises  by  » 
good  and  sufficient  deed  of  conveyance,  free  and  clear  of  all  incumbrances* 
the  law  implies  a  warranty  on  the  part  of  the  vendor  that  he  possessed  at 
the  time  of  the  conveyance  a  good  and  perfect  title,  and  that  he  could  oon- 
vey  the  same  to  the  vendee  upon  the  observance  by  her  of  the  covenant  oa 
her  part 
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3.    SaMB  — TeNDEB  BT  vendee  not  NECESfiART. 

It  was  not  necessary  for  the  vendee  to  offer  to  pay  the  balance  of  the 
purchase  money  and  to  demand  a  deed  of  the  premises,  for  the  reason  that 
vendor  by  conveying  the  premises  to  another  had  put  it  out  of  his  power  to 
perform  the  agreement  on  his  part. 

The  action  was  to  recover  purchase  money  paid  by  the 
plaintiff,  as  vendee,  to  the  defendant,  as  vendor,  on  the 
executory  contract  for  the  sale  of  real  estate. 

The  vendor  was  the  owner  in  fee  of  the  premises  at  the 
time  the  contract  of  sale  was  executed  and  dehvered. 

The  vendee  advanced  on  the  purchase  price,  as  stipulated 
in  the  agreement,  and  after  making  several  payments  and 
not  being  in  default  on  her  part,  the  vendor  sold  and  deeded 
the  premises  to  one  Hill,  who  was  advised  of  the  existence 
of  the  contract  of  sale.  The  plaintiff  recovered  on  the  trial 
before  a  referee  the  amount  of  the  money  she  had  paid  to 
the  vendor  up  to  the  time  the  latter  deeded  the  premises  to 
Hill 

A.  L.  Johnson^  for  the  resp^t;  Custer  &  Elliotty  for  the 
app'lt. 

Barker,  J. — ^I  am  of  the  opinion  that  the  judgment  en- 
tered upon  the  report  of  the  Icjamed  referee  should  be 
affirmed  upon  the  ffroimd  that  the  defendant  repudiated  the 
agreement,  upon  his  part,  by  selling  and  conveying  the 

8 remises  to  mil  on  the  29th  day  of  December.  1884.  At 
[lat  time  the  plaintiff  was  not  in  default.  Tne  contract 
contained  a  provision  expressed  in  these  words:  ^^And  in 
case  default  is  made  as  aforesaid,  then,  and  in  that  case^ 
the  vendee  releases  and  discharges  the  vendor  from  all  lia- 
bfli'  y  by  reason  of  any  payment  made  prior  to  such  default,  ^^ 
The  iirst  question  presented  is,  whether  the  vendor  had 
been  released  from  his  covenant  at  the  time  he  conveyed 
the  premises  to  Hill,  by  reason  of  any  default  on  the  p^t 
of  the  vendee  to  make  Iho  payments  of  principial  and  inter- 
est in  the  sums,  and  at  Iho  times  stipulated  in  the  agree- 
ment. By  the  terms  of  the  contract  interest  upon  the 
unpcdd  principle  was  to  bo  paid  semi-annually  on  the  thir- 
teenth of  March,  and  tho'tbirteenth  cf  September.  And  of 
the  principal  sum,  ten  dollars  was  to  be  paid  each  month 
from  and  after  tlio  Cd  of  July,  1083.  The  contract  also  con- 
tains the  further  provision,  thc-t  unless  all  payments  are 
made  at  the  time  or  maliinjj  the  semi-annual  endorsement  as 
provided  for  in  the  contract,  then  the  vendee  agreed  to  sur- 
render up  all  claims  and  possession  of  said  premises,  and 
waives  aJi  notice  lo  quit  Iho  same  and  agreed  to  quietly  and 
peaceably  remove  therefrom  on  verbal  notice  bo  to  do,  and 
the  contract  should  then  bccomo  null  and  void. 

Tho  rcfcrco  found  that  the  vendee  paid  the  interest  due 
on  tho  principal  sum  up  to  and  including  the  13th  day  of 
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March,  1884,  and  he  also  finds  that  he  paid  other  sums  of 
money,  giving  the  dates  and  amoxmts,  which  were  re- 
ceived by  the  defendant  upon  the  contract.  He  has  not 
found  specifically  that  the  vendee  had  up  to  the  time  of 
making  the  conveyance  to  Hill,  made  all  the  payments 
which  had  fallen  due  prior  to  that,  but  the  evidence  would 
fairly  justify  a  finding  that  he  had  done  so.  If  all  the  pay- 
ments of  money  that  were  in  fact  made  by  the  vendee  to 
the  vendor  were  apphed  upon  the  contract  then  he  was 
ahead  in  his  payments  at  that  time. 

For  the  purpose  of  sustaining  the  judgment  we  are  to 
assume  that  the  referee  did  find  that  all  these  payments 
were  made  upon  the  contract,  and  that  no  part  of  the  same 
was  left  unapplied,  so  that  the  vendor  was  at  liberty  to 
apply  the  same  upon  the  items  which  he  claimed  were 
extra  work,  and  constituted  an  independent  item  of  in- 
debtedness. As  I  figured  the  amount  due  on  the  29th  day 
of  December,  1884,  the  puincipal  and  interest  could  not 
exceed  $293.  There  were  seventeen  monthly  installments 
due  up  to  that  time,  and  in  all  amoimting  to  $1Y0.  Call  the 
interest  $128,  which  was  something  above  the  amoimt  due 
on  an  account  computation;  the  gross  sum  paid  by  the 
vendee  up  to  that  time  was  $388. 

As  the  plaintiff  was  not  in  default  at  the  time  the 
vendor  conveyed  the  premises  to  Hill,  we  are  now  to 
inquire  whether,  upon  the  other  facts  appearing  in  the 
case,  she  was  entitled  to  recover  the  money  which  she  had 
advanced  upon  the  contract.  The  vendee's  position  is  this, 
that  the  act  of  the  defendant  in  conveying  the  premises  to 
Hill  when  she  was  not  in  default  amounted  to  a  rescission 
of  the  contract  on  his  part,  and  that  she  had  a  right  of 
action  for  the  purpose  of  recovering  back  the  purchase 
money  which  she  had  paid  in  upon  the  agreement,  and  that 
imder  the  circumstances  presented  by  tne  case  it  was  not 
necessary  for  her  to  offer  to  perform  the  contract  on  her 
part,  or  lo  re(juire  performance  by  the  vendor,  but  that  she 
could  immediately,  upon  the  execution  and  delivery  of  the 
deed,  treat  the  contract  as  at  an  end. 

The  principal  covenant  on  the  part  of  the  vendor  was  to 
sell  and  convey  to  the  vendee,  oy  a  good  and  sufficient 
deed  of  conveyance,  free  and  clear  from  all  incum- 
brance, the  premises  mentioned,  for  the  smn  of  $400.  The 
deed  to  be  deUvered  to  the  vendee  when  she  had  paid  one- 
half  of  the  purchase  money,  and  concurrently  therewith. 
The  latter  agreed  to  give  her  bond  for  the  payment  of  the 
balance  of  the  purchase  money  secured  by  a  mortgage  on 
the  premises,  conditioned  to  pay  such  balance  in  annual 
payments  of  $100,  together  with  interest.  There  was  an 
agreement  on  the  part  of  the  vendor  to  erect  upon  the  lot  a 
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house,  at  a  cost  not  exceeding  $800,  which  was  to  be  re- 
garded as  part  of  the  purchase  money,  thus  increasing  the 
consideration  money  to  the  sum  of  $1,200. 

In  every  executory  contract  for  the  sale  of  lands  there  is 
an  imphed  warranty  on  the  part  of  the  vendor  that  he  has 
a  good  title  to  the  premises  which  he  assimaes  to  sell,  unless 
such  warranty  is  expressly  excluded  by  the  terms  of  the 
contract,  and  such  implied  warranty  exists  so  long  as  the 
contract  remains  unexecuted.  Burwell  v.  Jackson,  5  Seld., 
535.  In  that  case  the  court  in  its  opinion  remarked: 
^'In  respect  to  such  agreements,  the  principle  upon 
which  the  doctrine  of  imphed  warranty  rests,  are  still 
apphed  in  England,  as  in  this  country,  with  aU  their  force. 
It  has  been  repeatedly  held  in  England  that  a  purchaser  is 
never  bound  to  accept  a  defective  title  unless  he  expressly 
stipulates  to  take  such  title  knowing  its  defects;  and  these 
decisions  have  been  made  without  regard  to  the  particular 
language  of  the  agreement  to  purchase.  Thej  rest  upon 
the  principle  of  implied  warranty  A  title,  and  can  have  no 
other  basis;"  citing  Purvis  v.  Bayer,  9  Price,  488;  Souter  v. 
Drake,  5  Barn.  &  AdoL,  992.  In  the  latter  case,  Chief 
Justice  Denman  said:  "For  the  reason  above  given,  we 
come  to  the  conclusion  that,  unless  there  be  a  stipulation 
to  the  contrary,  there  is  in  ever>  contract  foi  he  sale  of  a 
lease  an.  imphed  undertaking  to  make  out  the  lessor's  title 
to  demise,  as  weU  as  that  oi  the  vendor  to  the  lease 
itself,  which  imphed  undertaking  is  available  in  law  as  well 
as  in  equity." 

In  this  case  the  vendor's  covenant  was  affirmative  and 

Eositive  and  in  terms  agreed  to  seU  and  convey  the  premises 
y  a  good  and  sufficient  deed  of  conveyance,  free  and  clear 
from  all  incumbrance.  Under  this  covenant  there  can  be 
no  doubt  but  what  the  law  imphes  a  warranty  on  the  part 
of  the  vendor  that  he  possessed  at  the  time  of  the  convey^ 
ance  a  good  and  perfect  title,  and  that  he  would  convey  the 
same  to  the  vendee  upon  the  observance  by  her  of  the  cove- 
nant on  her  part. 

The  legal  proposition  laid  down  in  Burwell  v.  Jackscm, 
supra,  arose  upon  this  state  of  facts:  the  vendors  agreed  to 
execute  or  cause  to  be  made  and  executed  to  the  vendee,  on 
a  day  named,  by  a  ffood  and  sufficient  deed  of  conveyance, 
the  lands  mentioned  in  the  agreement.  The  vendee  was  to 
pay  a  part  of  the  purchase  money  upon  a  particular  day, 
when  the  deed  was  to  be  dehvered.  trior  to  that  time  he 
had  given  his  note  to  the  vendors  for  a  part  of  the  purchase 
money.  At  the  time  the  wntract  of  sale  was  made  the 
premises  were  encumbered  by  a  mortgage  which  was  after- 
wards foreclosed  and  the  title  became  vested  in  a  stranger. 
In  an  action  upon  the  note  it  was  held  that  the  sale  and 
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<x)iiveyaiice  in  the  foreclosure  proceedings  put  it  out  of  the 
power  of  the  vendore  to  convey  any  title  to  the  purchaser 
and  authorized  the  vendee  to  treat  the  contract  as  rescinded; 
that  as  the  title  of  the  vendor  was  loet  to  him  the  vendee 
was  not  bound  to  offer  to  perform  on  his  part  or  to  require 
a  performance  from  his  vendor,  but  might  at  once  treat  the 
contract  as  at  an  end,  and  the  court  further  said  that  the 
vendee  had  an  immediate  cause  of  action  as  against  the  vend- 
ors to  recover  back  the  money  paid.  Latvrence  v.  Taylor^  5 
Hill,  107,  is  also  in  point,  which  was  an  action  by  the  vendee 
to  recover  back  the  purchase  money  paid  upon  an  executory 
contract  for  the  sale  of  lands  wherem  the  vendor  agreed  to 
convey  the  premises  by  a  deed  containing  a  covenant  of 
warranty.  The  vendee  was  allowed  to  recover  the  moneys 
pjaid  in  on  the  contract  on  proving  that  the  vendor  had  no 
title  to  a  part  of  the  lands,  the  court  holding,  that  it  was 
sufficient  to  prove  that  there  was  no  title  or  a  defective  one 
in  the  seller.  The  recent  case  of  James  F.  Burchell  (82  N.  Y., 
108),  affirms  the  general  propositions  of  law  which  have 
been  stated.  In  that  case  the  vendor  agreed  to  sell  and 
convey  or  cause  to  be  conveyed  the  premises  described  in 
the  executory  agreement  and  for  the  sum  of  $44,000,  and  on 
the  performance  by  the  vendee  of  covenants  on  his  part  to 
deUver  a  deed  containing  a  covenant  of  warranty,  and  that 
the  premises  were  fi-ee  and  clear  from  all  incumbrances. 
At  tne  time  the  contract  was  entered  into  the  vendor  was 
the  owner  of  the  premises  in  fee  and  on  the  same  day  he 
conveyed  the  land  to  a  third  party.  The  vendee  failed  to 
perform  any  part  of  his  agreement  and  the  action  was 
Drought  against  him  upon  the  contract  to  recover  damages 
for  its  non-performance,  and  it  was  held  that  the  vendorTjy 
such  conveyance  violated  the  contract  and  the  defendant 
was  thereby  released  from  any  liabiUty  xmder  it.  See  also, 
Jndson  v.  Trass,  11  Johns.,  525;  Higgins  v.  The  D.,  L.  and 
W.  R.  Co.y  60  N.  Y.,  553;  Eddy  v.  Davis,  23  Week.  Dig., 
468;  Buttrich  v.  Holden,  8  Cush.,  233. 

There  is  a  class  of  cases  which  hold  that  where  the  vendee 
is  in  default  and  has  failed  to  perform  the  contract  according 
to  its  terms,  the  vendor  mav  sell  the  premises  and  the  ven- 
dee cannot  recover  back  the  purchase  money;  but  they 
have  no  appUcation  to  the  case  m  hand,  for  the  reason  that 
the  plaintifi  was  not  in  default  at  the  time  the  defendant 
conveyed  the  premises  to  him.  Battle  v.  The  Rochester 
City  Bank  J  5  Barb.,  414;  Ketchum  v.  Evertson,  13  Johns., 
359;  Oreene  v.  Greene,  9  Cow.,  46.  These  cases  are  placed 
iipon  the  groimd  that  the  vendee  had  refused  to  proceed  to 
the  ultimate  conclusion  of  his  agreement,  and  the  yendor 
being  ready  and  wiUing  to  perform  and  fulfill  all  his  stipu- 
lations according  to  the  contract,  the  latter  was  imder  no 
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obligations,  legal  or  equitable,  to  return  the  money  which 
he  had  receivea  under  the  contract  of  sale. 

It  was  not  necessary  for  the  plaintiff  to  offer  to  pay  the 
balance  of  the  purchase  money  and  to  demand  a  deed  of 
the  premises,  for  the  reason  tnat  the  latter  by  conveying 
the  premises  to  another,  had  put  it  out  of  his  power  to  per- 
form the  agreement  on  his  part.  Buttrick  v.  Holden,  8 
Cush.,  233;  Newcomh  v.  Brackett^  16  Mass.,  161.  Nor  does 
the  fact  that  Hill  knew  of  the  contract  between  these 
parties  at  the  time  he  took  a  deed  change  the  rule,  although 
the  plaintiff  might  have  enforced  a  specific  performance  of 
the  contract  against  him  and  compelled  a  conveyance. 
James  v.  Burchell,  82  N.  Y.,  113. 

The  position  of  the  defendant  that  the  defendant  cannot 
recover  in  this  action,  for  the  reason  that  she  remains  in 
possession  of  the  premises  does  not  seem  to  be  well  taken 
upon  the  evidence  and  facts  and  circmnstances  of  the 
case. 

At  the  time  of  the  conveyance  to  HiU  the  plaintiff  was 
in  possession  of  the  premises  through  and  by  her  tenant, 
but  the  evidence  tends  to  show  and  would  justify  a  con- 
clusion that  the  tenant,  had  attorned  to  Hm  when  this 
action  was  commenced,  he  claiming  the  right  to  receive 
and  did  receive  the  rents  which  fell  due  after  he  received 
the  deed.  HiU  testified,  and  the  defendant  did  not  seek  to 
contradict  his  testimony,  that  he  had  received  the  rents 
from  the  tenant,  and  that  he  had  had  possession  of  the  prop- 
erty since  the  date  of  his  deed. 

in  support  of  the  judgment  we  are  to  assume  that  the 
referee  found  that  the  plaintiff  had  ceased  to  have  any 
control  over  the  premises,  and  that  the  tienant  had  attorned 
to  Hill,  who  had  acquired  possession  of  the  property. 

It  is  unnecessary  to  refer  to  a  class  of  cases  where  the 
vendor,  by  the  terms  of  his  agreement,  agreed  to  acquire 
in  the  future  the  title  to  lands,  and  to  convey  them  on  a 
particular  day  to  the  vendee,  as  the  principle  involved  in 
such  cases  is  not  applicable  to  the  question  involved  in  this 
controversy. 

Under  such  an  agreement  the  vendee  necessarily  relies 
upon  the  personal  covenants  of  the  vendor,  and  the  nature 
or  the  agreement  excludes  the  idea  that  the  vendor  had  a 
presem  title  to  the  property  which  is  made  the  subject  of 
the  sale. 

I  think  the  ji;  dgment  should  be  aflBrmed  upon  the  ground 
that  the  defendant,  by  conveying  the  fee  of  the  land  to 
Hill,  terminated  the  agreement,  and  as  the  plaintiff  had, 
up  to  that  time,  in  all  respects,  performed  the  agreement  on 
her  part,  she  was  at  liberty  to  I'egard  the  contract  as  at  an. 
N.  Y.  Rep.,  Vol.  HI.        49 
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end,  and  in  law  and  equity  she  was  entitled  to  the  payment 
of  the  moneys  which  she  had  advanced  on  the  agreement. 

Judgment  affirmed,  with  costs. 

Haight,  J.,  concvirs;  Smith  and  Bradley,  JJ.,  did  not  sit. 


Carlos  E.  Chaffee  v,  Calista  Goddard,  as  Adm'r,  etc., 
of  Seth  W.  (Joddard,  Deceased. 

(Supreme  Court,  General  Term,  F^fth  Department,  Filed  September,  1886,) 

Wmrass  —  EviDENCB  — Action  on  written  aorsbhbnt  with  a  pabtt 
SINCE  DECEASED— Testimony  op  plaintiff — Code  Civ.  Pro.,  §  829. 

An  agreement  between  the  .original  plaintiff  in  this  action  and  the  defend- 
ant's decedent  contained  mutual  covenants  for  the  enforcement  of  those  on. 
I^e  part  of  the  deceased  and  for  an  account.  This  action  was  brought 
against  his  administrator.  On  the  trial  the  original  plaintiff  was  examined, 
in  his  own  behalf  for  the  purpose  of  proving  the  execution  and  delivery  of 
the  instrument.  An  objection  was  taken  to  the  testimony,  as  it  involved  a 
personal  transaction  or  communication  between  the  witness  and  the  de- 
ceased. Held,  that  the  testimony  was  incompetent  within  the  provisions  of 
Code  of  Civil  Procedure,  §  829,  forbiding  an  examination  of  a  person  in> 
terested  in  the  event  of  an  action  against  the  executor  or  administrator  or 
survivor  of  a  deceased  party  concerning  a  personal  tiansaction  or  commtini* 
cation  between  the  witness  and  the  deceased  person. 

An  appeal  from  an  Interlocutory  judgment  entered  upon 
the  decision  of  the  Erie  special  term.  The  original  plaintiff 
was  Byron  Cochran,  who  died  since  the  entry  of  juagment^ 
and  the  respondent  has  been  substituted  as  his  personal  i-epre- 
senta;tive.  The  action  was  founded  upon  the  covenants  of 
Seth  W.  Goddard,  deceased,  as  contained' in  an  agreement 
between  himself  and  Byi'on  Cochran,  deceased,  the  5th  day 
of  August,  1853,  by  the  terms  of  which  Goddard,  in  considera- 
tion of  the  sum  of  five  dollars  and  certain  covenants  entered 
into  on  the  part  of  Cochran,  agreed  to  convey  to  him  by  a  good 
and  suflicient  warranty  deea,  the  one  undivided  half  of  a 
farm,  containing  200  acres  of  land,  subject  to  a  mortgage 
referred  to  and  described  in  the  agreement.  The  special 
term  found  that  Cochran  fully  performed  the  covenants  and 
agreements  on  hip  part,  and  that  said  bond  and  mortgage 
was  fully  paid  and  discharged.  Goddard,  in  Ms  life  time, 
sold  and  conveyed  the  property  to  a  third  party^  and  re- 
ceived ttie  pay  therefor,  and  up  to  that  time  enjoyed  the 
rents  and  profits  of  the  farm.  By  the  interlocutory  judg- 
ment the  defendant  was  required  to  account  before  a  referee 
for  one-half  the  moneys  received  on  the  sale  of  the  farm, 
and  to  render  an  account  as^  to  the  rents  an^  profits  derived 
frpm  the  land,  and  the  amount  of  taxes  paid  by  him. 

Morey  &  Sprague,  for  the  applt;  Day  &  Romery  for  flie 
resp't. 

Barker,  J.— The  agreemfent  u|)on  whicfh  the  action  %as 
founded  is  imder  seal,  and  purports  to  be  exiBCiited  by  both 
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of  the  parties  thereto.  It  was  not  acknowledged  before  axyv 
oflScer  oy  either  party,  and  there  was  no  siioscribing  wit- 
ness thereto.  This  allied  agreement  is  fnUy  set  forth  bi 
the  complaint,  and  the  defendant,  in  her  answer,  denies  the 
execution  and  deUvery  of  the  same,  and  the  record  title  to 
the  property  was  admitted  to  be  at  the  date  of  the  instru- 
ment m  the  deceased,  Seth  W.  Goddard.  On  the  trial,  for  the 
purpose  of  proving  the  execution  and  deUvery  of  the  instru- 
ment, the  or^nal  plaintiff,  Byron  Cochran,  was  examined 
as  a  witness  m  his  own  behalr.  After  stating  that  he  wte 
acquainted  with  Mr.  Goddard,  his  counsel  placed  in  hte 
hands  the  alleged  agreement,  and  he  was  then  asked  if  he 
executed  the  same.  The  defendant  objected  to  the  question 
that  it  was  not  competent  for  him  to  prove  the  execution  ^ 
the  agreement  on  his  part,  as  it  involved  a  personal  trans- 
action or  communication  between  the  witness  and  Mr.  Gdd- 
dard,  the  other  party  to  the  instrument,  and  he  was  incom- 
petent to  testify  on  that  subject  by  the  provisions  of  section 
829  of  the  Code  of  Civil  Procedure.  The  objection  wdSs 
overruled,  and  the  defendant  excepted,  and  the  witn6* 
answered  that  it 'was  his  signature.  He  was  then  asked  if 
he  knew  the  handwriting  of  Seth  W.  Goddard.  This  wis 
objected  to  by  the  defendant's  counsd,  without  stating  the 
grounds  upon  which  it  was  made,  and  it  does  not  appear 
toat  the  court  made  any  ruling  thereon,  or  that  any  exer- 
tion was  taken,  but  the  witness  answered  the  question  that 
it  was  the  genuine  signature  of  Seth  W.  Goddard.  By  in- 
other  witness  the  signature  of  Goddard  was  proved.  The 
contract  was  then  received  and  read  in  evidence. 

The  question  is  thus  presented  whether  the  plaintiff,  #R3 
surviving  party  to  the  alleged  contract,  was  a  compet^t 
witness  to  prove  its  execution  on  his  part.  The  appellant 
claims  that  his  evidence  proving  the  execution  of  the  con- 
tract related  to  a  personal  transaction  as  well  as  a  commu- 
nication between  himself  and  the  deceased  party  thereto. 
The  agreement  being  one  inter  partes  it  would  not  be  bindi^ 
upcm  either,  unless  executed  by  both  with  a  mutual  under- 
standing that  ilipon  placing  their  signatures  thereto  !t 
should  be  considered  a  complete  agreement,  binding  atA 
i^rative  on  both  as  parties.  The  law  implies,  the  con- 
trary nOt  appearing,  tnat  the  parties  thereto  both  signl^ 
the  agreement  at  the  same  time,  and  in  the  face  of  e£i^ 
Other.  Without  personal  negotiations,  mutual  in  thdlr 
character,  no  agt'eement  could  have  beOn  iMAe  iand  con- 
cluded between  the  parties.  The  written  inBt^umeiit  i^  the 
record  itrid  the  only  legitimate  proof  of  the  oral  contract. 
It  seems  plain  beyond  all  rational  argument  that  the  exe- 
cution arid  delivery  of  ^  the  instrument  was  a  mutual  trans- 
Action  between  tne  ^artf^ds.    The  defendant's  answer  put 
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in  issue  the  execution  and  delivery  of  the  agreement,  and 
it  was  essential  for  the  plaintiff  to  prove  in  order  to  sustain 
A  recovery,  that  he  did  on  his  part  execute  the  contract  at 
a  time  and  imder  such  circumstances  so  as  to  give  it  the 
character  of  mutuahty .  It  may  be  true  that  the  aCTeement 
bears  the  genuine  signatiu^  of  the  plaintiff  as  well  as  that 
of  the  defendant,  but  it  might  also  be  true  as  a  matter  of 
fact  that  the  plaintiff's  signature  was  written  by  him  long 
after  the  deceased  subscribed  the  same,  or  even  after  his 
death.  Proving  the  p^laintiff's  signature  as  the  execution 
of  the  agreement  on  his  part,  was  not  evidence  proving  an 
extrinsic  and  isolated  and  independent  fact  separate  and 
distinct  from  the  transaction  which  gave  validity  to  tiie 
agreement. 

Parties  to  actions  are  competent  witnesses  in  their  ovni 
behalf  upon  aXi  issues  involved  in  the  controversy,  except 
in  the  cases  enumerated  in  section  829.  That  section  pro- 
vides that  a  person  interested  in  the  event  of  the  action 
ghall  not  be  a  witness  in  his  own  behalf  against  the 
executor  or  administrator  or  siu^ivor  of  a  deceased  party, 
concerning  a  personal  transaction  or  communication 
between  the  witness  and  the  deceased  person^  Any  trans- 
action between  the  witness  and  a  deceased  person  in  which 
the  witness  in  any  manner  participated,  and  all  communi- 
cations between  the  person  deceased  and  the  witness,  if  he 
inany  way  wasa  party  thereto,  is  within  the  rule  of  the  stat- 
ute which  disqualifies  the  witness  from  testifying  in  relation 
thereto.  The  object  and  purpose  of  the  statute  is  plain  and 
clear,  and  has  been  stated  in  many  of  the  reported  cases, 
and  appUes  to  aU  cases  where  the  deceased  party,  if  Uving, 
could  contradict,  explain  or  quahfy  the  evidence  as  pro- 
posed to  be  given  by  the  survivor  as  a  witness  in  his  own 
oehalf. 

In  Holcomh  v.  Holcomb  (95  N.  Y.,  316),  the  court,  in  re- 
marking upon  the  provisions  of  the  section,  stated:  "The 
words  of  exclusion  are  as  comprehensive  as  language  can 
express;  transactions  and  communications  embrace  every 
variety  of  affairs  which  can  form  the  subject  of  negotia- 
tion, interviews  or  actions  between  two  persons,  and  in- 
clude every  method  by  which  one  person  can  derive 
impressions  or  information  from  the  conduct,  condition,  or 
language  of  another.  The  statute  is  a  beneficial  one,  and 
ought  not  to  be  Umited  or  narrowed  by  construction." 
It  would  seem  to  be  obvious  that  the  plaintiff's  evidence 
proving  the  execution  of  the  contract  on  his  part  involved 
an  interview  between  himself  and  the  deceased.  This  con- 
clusion seems  to  be  sustained  by  the  decisions  of  the  courts 
in  many  cases  not  unhke  in  principle  from  the  one  before  us. 

In  Garvey  v.  Owens  (37  Hun,  498),  the  action  was  founded 
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upon  an  agreement  in  writing  between  John  and  James 
Qaryey,  relative  to  a  niece  of  &nd  of  which  James  had  the 
title  and  by  which  he  nad  agreed  to  convey  the  same  to  the 
plaintiff,  who  was  the  son  of  John  Garvey.  James  Garvey 
having  died,  the  plaintiff  commenced  an  action  against  the 
heirs  at  law  of  James  Garvey  to  enforce  the  agreement. 
To  prove  the  execution  of  the  agreement,  John  was  called 
as  a  witness,  and  the  court  held  that  the  proof  of  the  sig- 
natures to  the  instrument  by  John  Garvey  related  to  a. 
personal  transaction  between  them,  and  was  in  effect  a 
statement  that  the  instrument  was  the  embodiment  of  an 
agreement  made  between  them,  and  for  that  reason  he  was 
an  incompetent  witness. 

In  Pease  v.  Bamett  (30  Htm,  525),  the  action  was  brought 
by  the  plaintiff  upon  a  bond  given  to  him  by  Azuba  Car- 

E enter,  a  married  woman.  She  being  dead,  the  action  was 
rought  against  her  executor,  and  it  was  defended  upon 
the  ground  that  the  bond  was,  after  its  execution,  altered 
by  the  insertion  of  a  clause  mailing  the  same  in  terms  bind- 
ing upon  the  separate  estate  of  Azuba,  the  deceased.  Upon 
the  trial  the  plaintiff  was  called  as  a  witness  in  his  own 
behalf,  and  testified  that  he  was  not  present  when  the  bond 
was  signed,  but  that  he  saw  it  in  the  hands  of  his  attorney 
after  it  was  drawn  and  shortly  before  its  execution,  and 
then  it  contained  the  clause  in  question  as  it  appeared  upon 
the  bond,  and  it  was  held  that  the  evidence  was  incompe- 
tent, for  the  reason  that  it  related  to  a  personal  transaction 
with  the  deceased,  the  court  remarking  that,  if  the  deceased 
obHgee  had  been  Uving  at  the  time  of  the  trial  she  might 
have  c*ontradicted  the  plaintiff  on  that  point  by  a  statement 
that  the  clause  in  dispute  was  not  inserted  when  she  exe-' 
cuted  the  agreement. 

In  Milligan  v.  Robinson  (16  N.  Y.,  Wk.  Dig.,  96),  it 
was  held  that  the  sm-viving  party  to  an  agreement  was  not 
a  competent  witness  to  prove  its  deUvery  by  the  deceased 
party  m  an  action  against  the  latter's  personal  representa- 
tives. See  also  Resseguiey.  Mason^  58  Barb.,  89;  Denharm 
V.  Jayne,  3  Hun,  614. 

In  Pinney  v.  Orth  (88  N.  Y.,  447),  the  question  under 
consideration  was  whether  the  fact  testified  to  by  the  sur- 
viving party  to  a  contract  related  to  a  transaction  between 
himself  and  a  deceased  party  thereto,  and  the  court  re- 
marked, that  the  language  of  the  prohibition  is  sufficiently 
broad  to  prohibit  the  survivor  from  testifying  that  any  par- 
ticular communication  or  transaction  did  or  did  not  feike 
place  personally  between  himself  and  the  deceased,  but  did 
not  preclude  tne  survivor  from  testifying  to  any  indepien- 
dent  or  extraneous  facts  or  circumstances  which  tended  to 
prove  that  there  was  never  any  transaction  or  conversation 
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Ij^ween  the  parties  of  the  character  relied  upon  by  the 
representatives  of  the  deceased  party,  as  for  instance  that 
the  survivor  at  the  time  was  absent  from  the  country  where 
the  transaction  is  said  to  have  occurred,  or  tiiat  he  was  not 
at  the  place  where  it  was  claimed  that  the  conversation 
took  place,  so  long  as  he  refrained  from  testifying  to  any- 
thing that  was  or  was  not  said  or  done  between  himself  and 
the  deceased.  The  case  of  Simmofis  v.  Hat^ens  {101  N.  Y., 
4S7,  433)  does  not  in  our  opinion  sustain  the  rulings.  In 
that  case  the  plaintiff  was  the  grantee  in  a  deed  and  in  an 
action  of  ejectment  a^dnst  the  heirs  of  the  grantor,  who 
cbdmed  title  under  him,  the  plaintiff  was  permitted  to 
prove  that  the  grantor's  signatiu^  was  genuine.  It  did,  not 
appear  that  tiie  grantee  received  the  deed  from  the  hands  of 
we  grantor,  and  it  was  held  that. her  evidence  did  not  neces- 
s^ififyr  involve  a  personal  transaction  with  the  deceased 
CT^ntor,  as  the  graptee  might  h^-ve  received  the  deed  from 
^e  hands  of  a.  third  person.  The  deed  if  deUvered  would 
fc^  effective  to  convey  the^  title  to  lands,  ajithoujgh  the 
5|irties  thereto  never  had  any  n^ptiations  copgenung  the 
ew:ecution  and  deUvery  of  the  deed;  In  the  case  before  us 
it.wa^  iwumbent  on  the  part  of  the  i)laintiff  to  eptE^bliah 
t|ie-  mutuahty  of  the  agreement  apd.its.  deUvery.  It  is  a 
oontract  containing  mutual  and,  reciprofsal  oov^iants  and 
tfc^  writing  is  the  record  of  their  previous  oral  nogptiations. 
If;  the  idaintiff 's  evidence  was  pertinent  and  material  for 
a^j  purpose  in  this  oase  it  wa$  tp  establish  that  he  ei^ecuted 
tbe  agreement  at  the  same  tim^  thai^  it  wa^  executed  by  the 
dt^ceased  and  that  they  then  and  there  mntu^Uy  understood 
I^Htt  the  instrum^at  waip  made  con^^ete  ag  to  itse^jeoution 
Widbecaine. binding,  upon.botii  parties^ 

As  there  must  be  a  new  trial  for  error  in  receiving  the 
Widence  of  the  plaintiff,  we  do  not  dean  it  profitable  now 
^discuss,  the  otner  qujBstiiHi^  argued,  by  the  les^m^  coimis^ 
fim  the  appellant. 

Judgment  reversed,  ,^ew  trial^ra«!ted»  with  cofi©  tft  aihid^ 
<JbQ,  event. 

All  concur.  

TmBsy  Natioi^al  Bai^  of  Buffalo  v.  Ittai  J,  Elliott,  ag. 
Sheriff  of  AUegjiany .  County. 


Bx^^QUTIOHt— A»MN8T  the  PROPERTY— In  CA8B6  WHEB&  A  I^VT  HAS  ] 
IfADS  XJNDB^  A  WARRANT  OP  ATPV^PQH^^T. 

The  plaintiff  previous  to  thia  aqtioQ  i^ooveredt  ludfmiit  a^iMpst  the 
G.  and  S.  Mfg.  Co.,  and  issued  execution  thereon.  The  execution  \iwi8  ret. 
turned  vuUri  bona  by  this  defendant  as  sheriff  and  filed  in  the  proper  clerk's 
ofi^ce.  This  action  was  brought  to  recover  money  which  the  plaintiff' 
aU^ges^ that  jthe  defendimt  .coUegted  o^  the  execution,    Seveo^  attachmentaj 
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against  the  property  of  H.  and  A.  were  delivered  to  this  defendant  as  sheriff, 
and  he  seized  certain  personal  property,  making  an  inventory  of  the  same, 
and  ma^iing  and  tiling  the  customary  return.  Thereafter  the  plaintiff  pro- 
cured an  attachment  against  the  G.  and  S.  Mfg.  Co.,  and  delivered  it  to  one 
of  defendant's  deputies,  who  seized  and  levi^  upon  part  of  the  prope^ 
defendant  had  heretofore  levie  J  on  as  H.  and  A.'s  property,  and  made  an 
inventory  and  filed  a  return  in  the  proper  clerk's  oifice.  In  the  action 
against  U.  and  A,,  ju4g£Qents  were  entered  and  executions  issued  thereon, 
one  of  them  as  early  as  May,  1883,  and  others,  to  an  amount  greater  than 
the  property  attached,  before  June  25,  1883.  On  June  3^.  1883,  this . 
plaintifF  recovered  a  judgment  in  its  suit  gainst  the  S.  and  G.  Mf^.  Co., 
and  on  June  25  issued  execution  thereon.  On  July  5, 188^,  ihe  sheriff  sold 
aU  the  property  attached  on  the  executions  issued  upon  the  judgments 
against  H.  and  A.,  and  the  sum  realized  was  less  than  the  amount  of  such 
judgments,  and  there ..pon  returned  the  execution  issued  upon  the  plaintifTs 
judgment  against  the  G.  and  S.  Mfg.  Co.  nvUa  bona.  The  property  at- 
tached under  the  warrant  in  the  action  by  this  plaintiff  against  the  G.*  and 
S.  Mfg^  Co.,  previous  to  November  l4^  188*3,  was  owned  oy  the  manufac- 
turing company,  on  which  day,  by  a  written  assignment,  it  sold  its  interest 
to  U.  and  A.,  m  w^ose  possession  it  was  at  the  time  of  the  sale  and  re- 
mained until  s^izecl  under  the  attachments.  The  plaintiff's  execution  con- 
tained the  proper  directions,  limiting  the  levy  io  be  made  to  the  property 
held  under  the  warrant  of  attachment  in  the  action.  Held,  that  the  sheriff 
was  not  authorized  by  virtue  of  the  execution  to  levy  upon  and  sell-any  of 
the  property  claimed  to  be  owned  by  the  judgment  debtor. 

*3i  Official  rb^ubn  of  shbriff— CoNCLysivB  as  to  what. 

If  the  prope^y .attached  under  the  attachment  issued  in  plaintiff's  action 
did  not  b'jlong  to  the  defendant  therein,  the  plaintiff  has  suffered  no  darn- 
er by  reason  of  the  failure  of  the  sheriff  to  sell  it  under  plaintiff's  ^execu- 
tion, and  the  return  huUa  bona  was  correct.  Held,  that  the  sheriff's  return 
to  the  warrant  of  attachment,  including  articles  in  his  inventory  as  property 
of  the  defendant,  did  not  estop  him  sl^dwing  that  the  title  was  in  another^ 
The  return  of  an  officer  is  conclusive  a«iinst  the  officer  in  BQ  far  as  i^  relates 
to  acts  that  he  states  therein  he  has  penormed,  in  his  official  capacity. 

:8..  Action  for  false, keturn — Bubd|EN  of  proof. 

If  a  sheriff  levies  upon  property  as  that  of  the  defendant  and  then  makes 
a  TQtum  rmUa  bona  in  an  action  by  the  plaintiff  for  making  a  false  return, 
the  burden  of  proof  is  upon  hin^  to  establish  as  a  matter  of  fact  that  the 
property  levied  upon  did  not  belong  to  the  djefendant  and-  thps  maintain 
the  truth  of  his  return. 

4.  Assignment— Mapb  TO, TRysTKB  bt  executive  coipcitxee.void. 

It  ap{)earing  that  H.  and  A,  were  trustees  of  the  G.  and  S.  Mfg.  Co.,  a. 
sale  to  them  of  the  property  of  said  company  by  the  executive  committee 
was  held  fraudulent  and  void.  The  fact  that  the  trustees  were  dealing  with 
then^jives  concerning  trus^  property  made  the  transacUoa  fraudulent  ia 
law  and  void  as  aga^st  creditor^  of  the  company. 

Motion  by  defendant  for  a.ne^v  trial  f oiinde4  upon  a 
•case  containing  exceptions,  order^  to  be  heard  here  m  the 
first,  instance.  The  action  is  to  recovqr  mpneys  which  the 
plaintiff  in  his  complaint  alleges,  that  the  defendant;  as 
sheriff,  collected  on  ah  ex^ution  in  its  favor.  £^inst  the. 
Gibbs  <fc  Sterritt  Manufacturing  Company.  The  executioi^ 
was  returned  nulla  bona  by  tne  sherirf  and  filed  in  the 
proper  clerk's  office.  Several  attachments  against  the  prop^ 
-erty  of  Humphrey  <^  Aspinwal  were. delivered  to  the  de- 
fendant, as  sheriff,  and  he*  seized  thereon  certain  items  of, 
of  personal  property,  taking  an  inventory  of  the  same  and 
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filing  e  customary  return.  Thereafter  the  plaintiff  pro- 
cured an  attachment  against  the  property  of  the  Gibbs  & 
Sterritt  Manufacturing  Company  and  delivered  it  to  one  of 
the  defendant's  deputies  who,  at  the  request  of  its  attorney, 
did  seize  and  levy  upon  a  portion  of  its  property  which  the 
sheriff  had  theretofore  levied  upon  as  the  property  of  Hum- 
phrey &  Aspinwal,  and  the  d!eputy  made  the  customary 
myentory  and  filed  a  return  to  the  attachment  in  the 
proper  clerk's  office.  In  the  actions  against  Himiphrey  & 
Aspinwal  judgments  were  entered  and  executions  issued 
thereon,  and  on  one  of  them  in  favor  of  the  Bank  of  Ran- 
dolph as  early  as  the  7th  day  of  May,  1883,  for  the  sum  of 
$10,680.49  and  other  executions,  in  amount  grater  than 
the  value  of  the  property  attached,  were  deUvered  to  the 
sheriff  before  the  25th  day  of  June,  1883.  On  the  23d  of 
June,  1883j  this  plaintff  recovered  a  judgment  in  its  suit 
against  the  Stemtt  &  Gibbs  Manufacturmg  Company  for 
the  sum  of  $7,933.60,  and  on  the  25th  day  of  June.  1883, 
issued  an  execution  thereon  and  delivered  it  to  tiiis  de- 
fendant, as  sheriff,  with  the  customary  directions  to  satisfy 
the  same  out  of  the  property  attached  by  virtue  of  the 
warrant  attached.  On  the  5th  day  of  July  following,  the 
sheriff  sold  all  the  property  attached  on  the  executions 
issued  upon  the  judgments  against  Humphrey  &  Aspin- 
wal, and  the  sum  realized  was  less  than  the  aggregate 
amoxmt  of  such  judgments,  and  thereupon  returned  Ihe 
execution  on  the  plaintiff's  judgment  agamst  the  manufac- 
turing company  nvlla  bona.  The  items  of  property  levied 
upon  by  virtue  of  the  attachments  in  the  plaintiff's  favor 
sold  for  the  sum  of  $3,159.69,  for  which  amount,  vdth 
$235.35  interest,  the  court  directed  a  verdict  in  the  plain- 
tiff's favor.  The  property,  prior  to  the  14th  day  of  Novem- 
ber, 1882,  was  owned  by  the  said  manufacturing  company, 
on  which  day,  by  an  assignment  in  writing  in  due  form,  it 
sold  all  its  interest  in  the  same  to  Humphrey  &  Aspinwal, 
in  whose  possession  the  same  was  at  the  time  of  uie  sale 
and  remamed  in  their  possession  up  to  the  time  the  same 
was  seized  by  the  sheriff  on  attachments  issued  against 
them.  At  the  close  of  all  the  evidence  the  defendant  re- 
quested to  go  to  the  jury  upon  all  the  facts  of  the  case, 
claiming  that  the  title  to  the  property  was  in  Humphrey  & 
Aspinwal,  and  that  the  avails  of  the  sale  were  properly 
applied  upon  the  execution  against  those  parties.  This  re- 
quest was  denied  and  the  defendant  excepted.  The  court 
tnereupon  directed  a  verdict  in  the  plamtiff's  favor,  to 
which  the  defendant  also  excepted. 

Henderson  &  Wentworth,  for  the  deft;  Little  &  Mooty  for 
pl'tff. 
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Barker,  J  — The  sheriff  sought  on  the  trial  to  prove  the 
truth  of  his  return  nulla  bona,  to  the  execution  issued  on 
the  judgment  in  the  plaintiff's  favor,  by  attempting  to 
prove  that  the  property  levied  upon  under  the  attachment 
m  the  plaintiff's  favor  against  the  Gibbs  &  Sterrett  Manu- 
facturing Company,  was  not  the  property  of  that  company 
liable  to  be  seized  upon  attachment  or  execution  against  it^ 
but  that  it  was,  in  fact,  the  property  of  Humphrey  &  Aspin- 
wal,  the  defendants  named  m  the  several  attachments,  and 
executions  which  he  had  received  prior,  in  point  of  time, 
to  the  attachment  which  he  received  from  the  plaintiff 
against  the  said  manufacturing  company.  The  execution 
issued  upon  the  plaintiff's  judgment  is  in  strict  compliance 
with  the  provisions  of  section  708,  and  properly  contains  a 
specific  direction  requiring  the  sheriff  to  satisfy  the  judg- 
ment out  of  the  personal  property  of  the  judgment-debtor, 
which  he  theretofore  attached  by  virtue  of  a  warrant  of  at- 
tachment issued  in  such  action.  The  sheiiff  was  not  author- 
ized, by  virtue  of  this  process,  to  levy  upon  and  sell  any 
other  propert V  claimed  to  be  owned  by  the  judgment  debtor. 
If  the  property  attached  imder  the  attachment  issued  in  the  • 
plaintiff's  action  was  not  the  property  of  the  defendant 
therein,  theti  the  plaintiff  has  not  suffered  any  damage  bv 
reason  of  the  failure  of  the  sheriff  to  sell  and  convert  sucn 
property  into  money,  to  be  apphed  upcn  tho  plaintiff's  judg- 
ment and  the  sheriff's  return  nulla  oona^  was  not  false  but 
true,  and  constituted  a  perfect  defense.  The  plaintiff's  po- 
sition is  not  a  tenable  one.  His  contention  is  this,  that  as 
the  sheriff  seized  certain  items  of  property  as  property 
owned  by  the  defendant  in  the  attachment  suit,  and  having 
made  and  filed  a  return  in  due  form  of  law,  stating  therein 
that  he  had  attached  the  property,  and  an  inventoir  had 
been  taken  thereof  as  the  property  of  the  defendant,  the  re- 
turn is,  in  this  action,  conclusive  evidence  against  the 
sheriff,  and  he  is  estoppK9d  from  setting  up  title  to  the  prop- 
erty in  a  third  person.  In  support  dr  his  argument,  the 
learned  counsel  for  the  plaintiff,  cites  the  famiUar  rule 
that  as  against  the  sheriff  and  those  claiming  in  privity 
with  him  nis  return  is  conclusive  as  to  his  own  acts  stated 
therein  and  the  same  is  conclusive  .evidence  in  favor  of  par- 
ties who  claim  an  interest  or  right  under  the  return,  and 
that  the  sheriff  and  his  deputies  are  precluded  from  contra- 
dicting it.  Sheldon  v.  Payne,  7  N.  Y.,  453;  Armstrong  v. 
OarroWy  6  Cow.,  465. 

This  rule  of  evidence  is  not  as  broad  in  its  application  as 

claimed  by  the  counsel  for  the  plaintiff.    It  has  its  hmita- 

tions  and  appUes  only  to  the  acts  of  the  ofiicer,  which  he, 

in  his  return,  states  he  has  done  and  performed  in  his 

N.  Y.  Rep  .  Vol.  HI.        50 
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official  capacity.  So  far  as  the  return  before  us  states,  that 
the  sheriff  has  levied  on  certain  articles  of  personal  property 
imder  and  in  pursuance  of  the  process  in  his  hands,  and 
upon  which  the  return  was  endorsed,  the  same  is  conclu- 
sive as  evidence  in  this  action,  and  he  is  estopped  from 
denying  that  he  did  those  things.  His  own  apts  to  which 
he  refers  and  makes  a  statement  is  confined  to  the  seizure 
of  the  property  mentioned,  and  that  the  same  was  done  in 

Pursuance  of  the  process.  But  upon  tiie  question  now 
tigated,  as  to  who  is  the  owner  of  the  property  seized,  the 
return  was  not  conclusive  evidence  in  the  plaintiff's  favor, 
that  the  defendant  in  tho  attachment  suit  was  the  owner. 
When  an  officer  makes  a  retmn  to  a  process  placed  in  his 
hands,  and  files  the  same  in  the  proper  clerVs  oflBce,  it 
becomes  a  record ,  of  the  mod^  and  mannejr  in  which  such 
process  was  executed  by  the  oiBficer,  and  so  long  as  it  re- 
mains of  record  it  is  conclusiye  upon  the  oflSceras  to  his 
ovni  acts  xmder  and  by  virtue  of  tne  process,  l^ie  sheriff 
can  always  defend  his  return  nulk^  mrui  to  an  execution 
placed  in  his  handle  by  proving  th©  f^^ct  that  the  defend- 
ant in  the  execution  has  no  property  out  oif  which  the  same 
<5oidd  be  made.  If  he  levies  on  property  as ,  the  property  of 
the  def endanty  and  then  makes  a  retimi  of  no  g^qdi^  f oimd^ 
then,  in  an  action  by  the  plaintiff  for  making  a  false 
retmn,  the  burden  of  proof  is  cast  upon  him,  and  be. 
must  estabUsh  as  a  matter  of  fapt  that  the  property 
levied  upon  was  not  the ,  property  of^  the  defendantj^ 
thus  maintaining  the  truth  of  his  retumi  I^  tne 
defendant  in  the  etxecution  is  not  the  own^  of  the  pfropeiiy 
seized  and  it  has  been  levied  upon  by  mistts^  on  the  p^  of 
the  sheriff,  he  becomes  liable  w>  the  tru^  owner  for  all  dam- 
ages he  has  sustained,  and  it  would  be  a^^  l^arsla  and  unjust 
law  which  would  hold  the  sheriff  liable  to  the  plaintiff  for 
the  value  of  the  property  levied  upon^  in  addition  .tp  his  lia* 
bihty  to  the  true  owner.  In  thi?  case^  the  sheriff  ynavine  by 
his  deputy  seized  property  as  belongiflg  to  the  defendant 
by  virtue  of  the  attachment,  the  burden .iof  proof,  was  cast 
upon  him*  to  establish  that  such  prppe^  dig  not  belong  to 
the  defei^aant,  ifame  v.  ^Seympiir  5,  Wjend;^  309.  Hei  may 
justify  ajrejtura  nvMa  bona  to ,  an\  exepution  issued  upon  a 
judgment  after  ha  hap  levied ,  on:^ the .  property  upder  the 
preliminary  process  of  attachment  issuea  in  l^e  action  be- 
fore judgmeijt.  This  prepise  question  waj^.  up  aafid  dir^ptly 
passed  upoii  in  Lummts  y,  Kasson  (43  Baxb.  2^3),  where  all, 
the  essential  fapts  of  the  x^ase  ari^  pa^^el  tq  thpsQ  iut  this 
case.  The  (question  received,  s^  mpst  careful  cpnsideration 
by  Mr.  Justice  Smjth,  whose  opinion  was  concuired  in  by 
both  of  his  learned  associates,  and  has  been  followed,  in 
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in  subsequent  cases.    Dolson  v.   Saxton,   11    Hun,   565; 
CromweuY.  OaUopy  17  id.,  61. 

In  Paige  v.  WiUett  (38  N.  Y.,  28),  it  was  held  that  after 
levy  under  an  execution  th^  sheiiflf  may  prove  as  a  defense 
in  an  action  for  making  a  false  return,  that  the  goods  levied 
upon  were  exempt  from  levy  and  sale  under  the  statute. 
See,  also,  WeUe  v.  Connor  69  N  Y.,  546. 

Therefore,  if  the  evidence  tended  to  prove  that  the  prop- 
erty at  the  time  it  was  attached  was  owned  by  Humphrey 
A  Aspinwal,  the  order  of  the  trial  judge  directiog  a  ver- 
dict in  the  plaintiffs  favor  cannot  be  upheld. 

As  has  been  already  said,  the  plaintin  made  out  a  prima 
facie  case,  and  the  sheriff  to  defeat  a  recovery  attempted  to 
prove  that  the  title  to  the  property  was  in  Humphrey  & 
AspinwaL  If,  upon  the  undisputed  facts,  their  title  to  the 
property  fails,  then  the  defense  must  fail.  The  sheriff  has 
allied  himself  with  their  title  and  sets  it  up  as  a  justifica- 
tion of  his  retun^  of  nvllahona^  As  to  the  legal  questions 
involved,  they  ai-e  the  same  as  if  the  plaintiff's  attachment 
had  been  delivered  to  the  sheriff  before  he  had  made  a  levy 
upon. the  property  by  virtue  of  the  attachments  then  in  his 
hands.  It  is  Uke^  a  case  wfaer^  the  sheriff  has  in  his  hands 
several  attachments  against  different  parties,  and  the  plain- 
tiff in  one  of  the  atrachments  points  out  to  the  sneriff 
property  and  requires  him:to  seize  it  as  the  property  of  the 
defendant  in  hi^  attachment,  and  the  plaintiff  m  the  other 
attachment  directs  him  tp  s^eize  it  as  the  property  of  the 
defendant  in  his  action.  The  sheriff  in.  such  a  ca^e  must, 
act  at  his  peril. 

Th^  Gibb?  &  Ster?:^tt,  Manufacturing  Company  was  a 
Pennsylvania,  corporation.  The  ppwers  conferred  upon  it 
by  the  l$^ws  of  t^at  state,  and,  tne  mode  and  manner  in 
which  they  should  be  exercised  were  not  disdosed.upon  the 
trial.  It,  was  doing  an  extensive^  business  in  the  manufac- 
ture of  goodp  apd  machi^iery,  an^  by  one  of  its  by-laws  the 
president,  vice-president,  secretary  and  treasurer  constitu- 
ted the  exj^cutive.connnittee,  and.  they,  or  a  majority  of 
t^ein,  ware,  autl^orized  to  conduct  the  current  business  of 
the  company.  Humphrey  &  Aspinwal  were  merchants 
doi^ig  business  Ia  the  county  of  AHegany,  in  this  state,  and 
were  the  duly.appointed  agents  of  the  compapy  for  the  sale 
of  thPTi  gpods.in  tb^t  locaJuty.  Both  of  them  were  trustees 
of  th^  corporation.  In  November,  1882,  they  had  in  their 
possession  as.  such  agents  a^d  for  sal^  the  goods  mentioned 
and  othw  prpperty  of  tjie  same  character,  of  the  then  esti- 
mated vaJup  o^  $40,000.  Hiey  werci  to  receive  a  commis- 
sion on  sales  made,  and  it  was  the .  course  of  business 
adopted  for  them  to  remit  to  the  company  the  cash  proceeds 
ci  sales  made  and  to  forward  all  notes  and.oth^r  paper 
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received  in  lieu  of  cash,  keeping  axi  account  on  their  own 
books  of  all  business  transactions.  At  this  time  Humphrey 
&  Aspinwal  claimed  that  they  had  made  certain  advances 
to  the  company  in  a  sum  not  definitely  ascertained,  but 
there  was  no  claim  made  that  it  would  exceed  the  sum  of 
$900.  Their  commissions  were  not  fully  ascertained  at  that 
time,  but  it  was  admitted  that  they  had  in  their  hands, 
belonging  to  their  principal,  moneys  equal  to  if  not  in  excess 
of  all  unpaid  commissions.  At  the  time  of  the  sale  and 
transfer  of  the  property  by  the  company  to  Humphiey  & 
Aspinwal,  the  former  was  in  a  condition  of  great  tinancial 
embarrassment,  a  fact  well  known  to  the  executive  officers 
of  the  company,  and  also  to  Humphrey  &  Aspinwal.  On 
the  day  the  bill  of  sale  was  made  out  there  was  a  meeting 
of  the  board  of  trustees,  which  was  attended  by  Humphrey 
&  Aspinwal  and  the  members  of  the  executive  committee. 
At  that  meeting  a  motion  was  made  by  Mr.  Aspinwal  that 
the  executive  committee  notify  the  creditors  of  the  com- 
pany to  meet  them  on  the  30th  of  that  month  for  the  pur- 
pose of  considering  the  financial  condition  of  the  company, 
and  the  same  was  carried.  Early  in  December  proceeding 
were  instituted  in  the  courts  of  the  state  of  Pennsylvania 
for  the  purpose  of  having  the  company  declared  insolvent 
and  to  wind  up  its  affairs. 

After  considering  aU  the  evidence  with  attention,  we  are 
of  the  opinion  that  at  the  time  of  the  sale  to  Humphrey  & 
Aspinwal,  the  company  was  insolvent,  and  that  the  fact 
was  well  known  to  them.  Mr.  Aspinwal  was  called  as  a 
witness  by  the  defendant  and  seems  to  admit,  without  hesi- 
tation, that  he  knew  of  the  financial  condition  of  the  com- 
pany and  that  his  firm  paid  nothing  to  the  company  at 
the  time  of  the  sale  and  transfer  of  the  property  to  them. 
It,  was  conceded  on  the  trial  that  the  value  of  the  property 
was  at  least  $15,000.  The  biU  of  sale  was  executed  by  the 
president  and  treasurer,  to  which  was  attached  the  corpo- 
rate seal  of  the  company,  and  was  witnessed  by  its  secre- 
tary, and  that  instrument  recites  that  the  consideration 
upon  which  the  transfer  was  made  was  the  partial  payment 
or  the  company's  indebtedness  and  the  sum  of  one  dollar 
to  it  in  hand  paid  at  and  before  the  deUvery  of  the  contract. 
The  instrument  contained  a  covenant  in  these  words  :  **And 
the  Gibbs  &  Sterrett  Manufacturing  Company  do  hereby 
covenant  to  and  with  the  parties  of  the  second  part,  that  it 
is  the  owner  and  has  the  nght  to  seU  and  transfer  the  said 

Eroperty,  and  that  the  same  is  free  and  clear  of  all  incimi- 
rance  and  hens,  and  it  hereby  covenants  to  forever  warrant 
and  defead  the  sale  hereby  made." 

Nothing  was  proved  upon  the  trial  tending  to  show,  nor 
was  it  claimed  by  the  defendants,  that  this  instnmaent  was ' 
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intended  as  a  mere  security  for  any  indebtedness  which 
the  company  might  owe  the  purchaser,  or  that  as  between 
the  parties  it  was  not  intended  to  pass  an  absolute  and 
indeteasible  title  to  the  property.  In  the  face  of  the  fact 
that  the  company  was  insolvent  and  that  the  sale  was  made 
by  the  executive  committee  to  two  of  the  tixistees  of  the 
company,  we  think  that  the  transaction  was  correctly  held 
to  be  void  as  a  matter  of  law  as  against  the  creditors  of  the 
<x)rporation  Conceding  that  it  was  intended  to  dischar^ 
a  bona  fide  indebtedness  of  $900  owing  by  the  purchasers  to 
the  company,  it  was  nevertheless  enormously  below  its 
actual  value.  The  law  pronoimces  the  action  of  the  execu- 
tive committee  as  fraudulent  and  void,  and  no  Question 
was  made  for  the  consideration  of  the  jury.  Wnile  the 
<x)rporation  remained  solvent  and  able  to  go  on  with  its 
business  in  the  usual  and  customary  way,  the  trustees  held 
the  property  in  trust  for  the  benefit  of  the  shareholders. 
The  instant  the  company  became  insolvent  and  imable  to 
pay  its  debts,  the  trustees  then  held  the  pioperty  in  trust 

Snmarilv  for  its  creditors,  and  they  were  without  power  to 
eal'with  the  property  between  themselves  for  the  purpose 
of  paying  off  their  own  indebtedness  against  the  company 
in  preference  to  and  in  exclusion  of  other  creditors.  As 
trustees  holding  the  property  in  trust,  they  could  not  sell 
the  property  to  themselves  or  any  one  of  their  number. 
The  fact  that  the  trustees  were  dealing  with  themselves 
concerning  trust  property  made  the  transaction  fraudulent 
in  law  and  void  as  against  the  creditors  of  the  company. 
It  would  be  iQ  vain  for  Humphrey  &  Aspinwal  on  the 
evidence  to  attempt  to  sustain  tne  transaction  in  a  court  of 
iustice.  The  defendant  is  not  in  a  situation  in  this  litiga- 
tion with'  the  plaintiff  to  make  any  better  title  than  they 
could.  Koehler  v.  Iron  Company^  2  Black,  715;  Drury  v. 
Cross  7  Wall,  299;  Hoyle  v.  Railroad  Company ^  54  N.  Y., 
314;  Coal  Co.  v.  Sherman,  30  Barb.,  553;  Cook  v.  Berlin 
Woolen  Mills,  43  Wis.,  443;  Corbett  v.  Woodward,  5  Saw., 
403;  23  Central  Law  Journal,  199;  Bennett  v.  Austin,  81 
N.  Y.,  308. 

The  right  of  the  plaintiff  to  a  verdict  in  this  case  de- 
pended upon  the  fact  alleged  by  the  plaintiff  that  the  re- 
turn to  the  execution  was  false.  The  form  of  the  action, 
as  set  forth  in  the  complaint,  was  for  not  paying  over 
<jertain  moneys  alleged  to  have  been  collected  by  the  sheriff 
upon  the  execution.  But  we  think  there  was  no  such  a 
variance  between  the  proofs  and  the  pleading  as  to  rcqyire 
this  couit  to  set  aside  the  verdict,  as  the  question  ct  fact 
htigated  was  the  one  upon  which  the  ultimate  rights  of  the 
parties  must  depend. 

The  defendant  took  several  exceptions  to  the  reception  of 
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evidence  given  on  the  trial  by  the  plaintiff.  Such  evidence 
was  not  necessary  for  the  purpose  of  making  out  a  prima 
facie  case  against  the  defendant;  nor  was  it  received  until 
after  the  defendant  had  rested.  As  the  defendant's  proof 
failed  to  make  out  a  case  meeting  the  plaintiff's  j^ma  facie 
case  so  as  to  require  the  evidence  to  be  submitted  to  the 
consideration  of  the  jury,  he  is  not  entitled  to  a  new  trial, 
although  some  of  the  evidence  received  over  the  defendant's 
objection  was  not  competent.  As  the  case  was  left  to 
stand  at  the  close  of  the  proof  he  was  without  any  defense. 

It  is  unnecessary  to  make  any  reference  to  the  assign- 
ment which  Humphrey  &  Aspinwal  made  of  the  goods  for 
the  benefit  of  their  creditors,  for  the  defendant  claims  that 
that  transaction  was  fraudulent  and  void  as  against  their 
creditors  and  the  plaintiff  claims  that  they  had  no  title 
whatever  to  transfer 

Motion  for  a  new  trial  denied  and  judgment  ordered  f 6r 
thej)laintiff  upon  the  verdict. 

Haight,  J.,  not  voting. 

All  concur. 

— — ^ 

People  of  the  State  of  New  York,  Eesp^ts,  t;.  Lorenzo 
Dbhok,  Appl't. 

{Supreme  Qmrt,  Gefneral  Tehn,  JF^fth  DepaHm&nti FOed  OeM^,  1886.) 

1,  Indictment— Labceny— Penal  Code,  §§  528,  529. 

An  indictment  contained  three  counts  and  charges:  ^rsty  That  at  a  date 
stated  the  defendant,  at  the  city  of  3.,  did  feloniously,  falsely  and  fraudu- 
lently represent  to  T  and  M.  M.  Ins.  Co.  (Limited)  ♦  ♦  ♦  that  it  bad 
made  and  effected  through  its'  general  agents,  C.  and  D.,  insurance  upon 
the  cargo  of  the  scliooner  J.  W.  in  a  stated  sum;  that  a  loss  of  the  cargo 
had  thereafter  occurred  whereby  the  liability  of  the  company  became  ftxed 
to  that  amoimt;  that  the  company  believing  the  <fal8e  representations  so 
made  to  be  true  and,  relying  upon  them,  was  thereby  induced  to  and  did 

S J  over  to  the  defendant  and  he  feloniously  and  fraudulenty  obtained  from 
e  company  a  sum  in  .money  of  a  kind  to  the  grand  jury  unknown;  that 
the  company  had  not  effected  any  such  insurance,  and  that  it  had  not  be- 
come liable  to  pay  any  such  loss  J^^eeand,  That  with  intent  to  defhiud  the 
T.  and  M.  M.  Ins.  Co.  (Limited),  jthe  defendant  drew  upon  the  general 
agent  of  the  company,  who  was  duly  ai^ori^ed  to  pay  money  of  the 
company  in  case  the  drawer  was  entitled  to  draW  a  draft  in  the  came  of 
and  payable  to  the  defendant's  firm,  when  in  fact  neither  he  nor  his  firm 
were  entitled  to  draw  on  the  drawee  for  such  sum  as  he  well  knew,  and 
that  he  did  it  with  intent  to  defraud  the  company  of  such  sum.  Third, 
That  with  intent  to  defraud  the  T:  &  M.  M.  Ins.  C. ,  Limited,  the  defendant 
did  secrete,  withhold,  take,  steal  and  Carry  away  f^om  its  tkjssession,  and 
j^ropriated  to  his  own  use,  a  stated  sum  of  the  property  of  the  company 
SSld,  that  the  indictment  contained  the  statutory,  element  requisite  to 
brings  the  offense  within  that  of  grand  larceny.  Code  Crim  Pio.,  §§ 
528,1^. 

2.'  8amb— Code'Orjm.PAo.,'  §  279. 

BM,  that  the  indictment  might  be  66iytr6ed  Bit^hJE^giii^  oAe  dMe  Oidy. 

'8,  BAHE — StTP^IClENfcY  Of  INDtdPHENT. 

It  is  sufficient  to  bring  the  charge  within  the  statute  t<y  allege  such  facta 
as  it  requires  to  constitute  tiie  offense;  and  the  statement' of  tiie'aclcon« 
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stitnting  the  crime  should  be  plain  and  concise,  without  unnecessary 
TCpetiiion.  It  is  not  necessanr  to  inquire  whether  or  not  it  may  have  been 
an  improved    in     manner  of  statement. 

4.*  Same — Description  op  property. 

The  description  in  the  indictment  of  the  property  taken  as  "  money  of 
a  kind  and  description  to  the  grand  jury  unlaiown,  was  sufficient  in  view 
of  the  allegation  that  a  more  particular  description  could  not  then  be 
given 

5.  Intent — Knowledge — Presumption    that    a    person    intends   the. 

NATURAL  consequences  OP  HIS  ACTS. 

Where  a  party  acts  upon  the  assumption  of  a  f^t  which  he  has  reason 
to  believe  may  exist,  although  he  then  has  not  actual  knowledge  that  it 
does,  if  its  then  existence  is  established  he  may  be  chargeable  with  the 
sit  ation  upon  which  he  a?s\mied  to  act,  and  with  the  intent  and  its  con- 
sequences which  the  act  may  be  found  to  import. 

6.  Judge's  charge — ^Error. 

The  evidence  showed  tiiat  a  vessel  feisured  by  the  defendant  in  one  of 
his  companies  was  stranded,  and  subsequently  to  the  stranding  he  issued  a 
reinsurance  of  the  vessel  in  another  companv.  The  insurance  was  c  ollecteid 
by  tho  defendant,  and  on  his  trial  for  grand  larceny  the  charge  of  the  court 
did  not  cleariy  demonstrate  whether  the  court  intended  to  be  understood 
that  the  illegality  of  this  reinsurance  was  a  requisite  of  the  crime  alleged. 

*  An  exception  was  taken  to  the  charge  by  the  defendant  as  charging  that 
the  leffafity  or  illegality  of  the  reinsurance  had  no  bearing  upon  the  crime. 
The  defendant  requested  the  court  to  charge  that  unless  the  Jury  found 
there  was  reinsurance,  they  could  not  convict  the  defendant  under  the  first 
count  of  t  le  indictment,  and  upon  a  refusal  to  charge,  except  as  already 
charged  upon  the  subject,  an  exception  was  taken.  Held,  that  unless 
obviated  by  other  instructions  to  the  jury,  these  exceptions  presented  error 
requiring  a  new  trial. 

^7.  SaUb — ^Entire  charge  to  bb  cowsidbred  in  aid  op  the  interpretation 
op  the  several  parts. 

,  The  entire  charge  may  be  cohsidered  in  aid  of  the  interpretation  and 
effect  of  its  several  parts,  and  an  apparently  erroneous  sentence  or  phrase 
may  ordinarily  be  deemed  modified  and  relieved  from  such  eiror  by 
other  portions  of  the  charge  stating  the  correct  rule  for  the  guidance  of  the 
jury ;  but  where  an  important  proposition  is  erroneously  stated  to  the  jury, 
and  not  distinctly  withdrawn,  it  does  not  necessarily  follow  that  it  may 
not  have  a  prejudicial  effect,  although  a  rule  complete  in  itself  for  the* 
action  of  the  jury  is  properly  charged. 

8.  Insurance— Authority  op  agent. 

Where  the  power  of  an  agent  extends  to  making  insuiunce  upon  **  all 
kinds  of  goods,  wares,  merchandise  ai^d  produce  IfldeH  on  board  the  good 
vessel  or  vessels,  boat  or  boats,  ♦  ♦  ♦  lost  and  not  lost,  at  and  from  all 
ports  and  places  to  ports  and  places."  ^eld,  that  this  did  not  cover  a  case 
where  the  loss  of  the  vefesel  waS  known  to  the^gent  at  the  time  of  making 
the  insurance;  that  nor  agency,  however  general  in  its  terms,  would  be 
deemed  to  embrace  the  power  to  insure  property  after  and  with  knowledge 
of  the  loss. 

1>.  Larceny — HEiNsuRANCE-^FiiAtjbuLENT  intewt. 

,  l^e  fraudulent  intent  of  the  defendant  being  preVent,  it  is  not  essential 
'  D^h(3ther  or  not  he  believes  he  had  the  right  to  make  the  insurance. 

10.  Same — I)rapt — CoNsuMMATidifr  of  o^teniIib. 

Where  the  defendant  in  B.  ^ew  a  draft  upon  a  party  in  Kc5w  Ydrk,  and 

*  a  check  drai^  'on  a  hank  in  NCw  York,^  which  yv^  accepted,  to  pay  the 
'draft,  khd'the  pfdC(^ed8^deifK)8«tfed^in  a  bank  to  the  Cfedit  of  the  defeu^nt: 

H^ld,  that  the  obtaining  of  the  money  was  the  consummation  of  the  offense, 
but  that  the  false  representations,  on  the  color  or  aid  of  the  dralt  with  the 
'  intent  to  aefi'aud  c6nslit'uted  ^  neceskary  eiemS^nt. 
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11.  Eyidbncb— Impbofbb  admission — Complaint  in  citil  action. 

The  complaint  in  a  civil  nction  between  the  insurance  company  and  the 
,  defendant  was  introduced  in  evidence  as  a  whole  against  objection  by  the 
defendant.  The  court  in  overruling  the  obiccticn  remarked  that  it  was  put 
in  evidence  for  the  purpose  of  showing  what  the  person  verifyingit  testi- 
fied-to,  and  that  it  could  not  be  evidence  upon  any  other  point.  HM,on 
appeal  that  the  paper  as  a  whole  not  being  competent,  its  admission  with- 
out restriction  to  any  portions  was  improper. 

12.  Same — ^Presumption. 

"Where  incompetent  evidence  may  have  a  tendency  to  arouse  the  preju- 
dices of  the  jury,  it  cannot  be  deemed  harmless. 

Appeal  by  the  defendant  from  judgment  of  Erie  oyer 
and  terminer  of  conviction  of  the  cnme  of  grand  larceny  in 
the  first  degree,  and  sentence  to  five  years  imprisonment. 

The  indictment  contains  three  counts  and  charges: 

Mrst.  That  on  the  10th  day  of  December,  1883,  at  the 
city  of  Buffalo,  the  defendant  did  feloniouslv,  falsely  and 
fraudulently  represent  to  the  Thames  &  Mersey  Marine 
Insurance  Co.,  limited,  of  Liverpool,  London  and  Man- 
chester, England,  that  it  had  made  and  affected  through 
its  general  agents,  Crosby  and  Dimick,  insurance  on  me 
cargo  of  the  schooner  James  Wade,  in  the  sum  of  $5,000; 
that  a  loss  on  the  cargo  had  thereafter  occurred,  whereby 
the  liabiUtv  of  the  company  had  become  fixed  to  that 
amount;  that  the  company  believing  the  false  representa- 
tions so  made  to  be  true,  and  relying  upon  them,  was 
thereby  induced  to,  and  did  pay  over  to  the  defendant,  and 
he  feloniously  and  fraudulently  obtained  from  the  posses- 
sion of  the  company  $4,975  in  money  of  a  kind  and  de- 
scription to  the  grand  jury  unknown;  that  in  truth  and  in 
fact  the  company  had  not,  theretofore,  made  and  effected 
any  such  insurance,  and  that  it  had  not  become  Uable  to 
pay  any  such  loss,  etc. 

Second.  That  on  the  lOth  day  of  December,  1883,  the 
defendant,  at  the  city  of  Buffalo,  feloniously  and  wilfully, 
with  intent  to  defraud  the  Thames  &  Mersey  Marine  In- 
surance Co.,  limited,  did  draw  upon  Angus  J.  McDonald, 
the  general  agent  of  the  company,  and  dulv  authorized  to 
pajr  the  same  from  its  money  in  case  the  drawer  was 
entitled  to  draw  upon  McDonald  as  such  general  agent  for 
the  payment  of  the  same,  a  draft  in  the  name  of  Crosby 
&  Dimick,  general  insurance  agents  etc.,  for  $4975,  paya- 
ble to  their  order  as  such  agents,  when  in  truth  and  in  fact 
the  defendant  was  not,  nor  was  his  firm  of  Crosby  &  Dim- 
ick lawfully  entitled  to  draw  on  the  drawee  for  such  sum, 
as  the  defendant  well  knew,  and  that  he  did  willfully, 
feloniously  and  unlawfully  and  with  intent  to  defraud  the 
company  oy  color  and  aid  of  such  draft,  obtain  from  it  such 
sum  in  money,  etc. 

Third.  That  on  the  10th  day  of  December,  1883,  at  the 
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city  of  Buffalo,  the  defendant  feloniously  and  with  intent 
to  deprive  and  defraud  the  Thames  and  Mersey  Marine  In- 
surance Company  of  its  properi;y,  and  appropriate  the  same 
to  his  own  use,  etc.,  did  secrete,  withhold,  take,  steal  and 
carry  away  from  its  possession  and  appropriate  to  his  own 
use,  etc.,  $4975,  of  the  moneys  and  personal  property  of  the 
company. 

The  demurrer  to  the  indictment  was  overruled,  and  the 
defendant  pleaded  not  guilty. 

And  on  the  trial  it  appeared  that,  during  the  year  1883, 
the  defendant  and  Thomas  G.  Crosby  were  partners  in  the 
insurance  business  at  the  city  of  Buffalo;  that  they  were 
general  agents  for  inland  manne  insurance  for  the  Thames 
and  Mersey  Marine  Insin^ance  Company,  limited,  of  Eng- 
land, and  the  Union  Insurance  Company  of  Philadelphia; 
that  Crosby  was  such  agent  of  the  Insurance  Company  of 
the  State  of  Pennsylvania,  and  the  defendant  was  such 
agent  of  the  Continental  Insurance  Company  of  New  York. 
The  firm  carried  on  the  business  of  the  agency  of  these  four 
companies.  This  business  was  whoUy  that  of  inland 
marine  insurance.  The  firm  established  local  agencies, 
with  the  approval  of  and  for  the  companies  respectively: 
and  had  the  power  to  apportion  risks  taken  by  any  one  oi 
them  by  reinsurance  between  the  companies  within  certain 

])rescribed  hmits  as  to  all  except  the  Continental,  which 
eft  it  wholly  to  the    discretion  of   its  Buffalo    general 
agency. 

The  commissions  of  these  general  agents  in  the  business 
of  the  three  first  named  companies  were  twenty-five  per 
cent  of  net  nremixmis  and  ten  per  cent  of  profits,  and  in 
that  of  the  Continental  twenty  per  cent  of  net  premimns 
and  fifteen  per  cent  of  the  profits. 

On  October  24,  1883,  the  local  agent  at  Detroit  of  the 
Union  Insurance  Company  insured  in  that  company  a  cargo 
of  wheat  on  the  schooner  James  Wade,  consigned  to 
Buffalo,  for  $10,500,  and  reported  it  to  the  defendant's 
firm,  who  reinsured  $7,000  of  the  amount  in  the  Conti- 
nental. This  was  done  in  the  usual  manner  by  entry  upon 
such  report  and  in  the  register  kept  for  such  purpose  in  the 
office  of  the  firm.  This  vessel  and  cargo  never  reached 
Buffalo,  but  sunk  and  were  lost  in  the  lake.  And  on  the 
16th  or  17th  of  November  the  reinsurance  in  the  Continen- 
tal was  erased,  and  $5,000  was  entered  as  reinsiu^  in  the 
Thames  and  Mersey.  The  proofs  of  the  loss  were  after- 
wards furnished  to  the  Union  Company,  and  it  paid  the  loss 
through  the  defendant's  firm.  And  the  firm  thereupon 
drew  upon  McDonald,  the  general  manager,  in  New  York 
city  of  the  Thames  and  Mersey,  for  $4,975,  the  amount  so 
N.  Y.  Eep.,  Vol.  HI.        51 
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entered  as  reinsurance  by  it,  less  the  discount  allowed  for 
early  payment.  This  draft  was  accepted  and  paid  by  him 
December  17,  1883. 

The  charge  in  the  indictment  is  founded  on  the  alleged 
fact  that  the  defendant  illegally  caused  such  entry  of  re- 
insurance after  he  was  advised  of  the  loss  of  the  schooner, 
and  obtained  such  amount  of  money  from  McDonald,  with 
intent  to  defraud  the  company. 

Spencer  Clinton,  for  app'lt;  Edward  W.  Hatch,  dist. 
att'y,  for  resp't. 

Bradley,  J. — The  ^rounds  taken  by  the  demurrer,  and 
the  objections  urged  nere  to  the  indictment,  are:  Firsts 
That  it  does  not  contain  a  plain  and  concise  statement  of 
the  act  constituting  the  alleged  crime.  Second,  That  more 
than  one  crime  is  charged  in  it;  and,  Third,  That  the  facta 
stated  do  not  constitute  a  crime. 

The  indictment  seems  to  contain  the  statutory  elements 
requisite  to  bring  the  offense  within  that  of  grand  larceny. 
Penal  Code,  §§  628,  529.  And  for  the  purposes  of  this  ques- 
tion it  is  enough  that  any  one  of  the  counts  is  suflBcient. 
People  V.  Dams,  56  N.  T.,  95;  People  v.  Willett,  1  N.  Y. 
St.  Kep.,  384.  We  think  each  of  these  counts  contains  a^ 
statement  of  the  crime  of  larceny,  as  defined  by  statute,  and 
that  for  the  purpjoses  of  pleading  the  statement  is  sufficient 
within  the  meaning  of  tne  statute  upon  that  subject.  Code 
Crim.  Pro.,  §§  275,  276;  and  see  id.,  §§  283,  284,  285.  And 
the  indictment  may  be  construed  as  charging  one  aime^ 
only.  The  statute  provides  that  it  '*may  be  charged  in 
separate  counts  to  have  been  committed  in  a  different  man- 
ner or  by  different  means.  Id.,  §  279.  The  crime  charged 
in  the  several  counts  is  larceny,  alleged  to  have  been  com- 
mitted on  the  same  day,  and  the  property  alleged  to  have 
been  obtained,  taken  and  stolen,  is  describied  as  the  moneys 
of  the  Thames  &  Mersey  Insurance  Company,  (Umited), 
amounting  to,  and  of  the  value  of,  $4,975.  The  statements 
in  the  first  and  second  counts  are  of  the  crime  committed 
in  a  different  manner,  or  by  different  means.  The  first  is 
intended  to  be  within  the  Penal  Code,  §  528,  and  the  second 
within  id.,  §  529. 

It  is  unnecessary  here  to  determine  whether  the  third 
count  would  support  a  conviction  on  the  facts,  which  the 
prosecution  claim  were  estabhshed  by  the  evidence.  And 
the  refusal  of  the  cowct  to  direct  the  people  to  elect  upon 
which  count  they  would  proceed  or  ask  for  conviction  was 
/  not  error.  Armstrong  y.  People,  70  N.  Y.,  38;  Hawker  v. 
People,  75  id.,  487;  Code  Crim.  Procedure,  section  278. 

We  have  examined  and  considered  the  able  argument  of 
the  counsel  for  the  defendant  on  the  sufficiency  of  the  in- 
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dictment,  and  the  authorities  cited  by  him,  and  think  his 
contention  on  that  subject  is  not  supported  in  any  sub- 
sfamtial  respect  as  applied  to  this  case. 

It  is  sufficient  to  oring  the  charge  within  the  statute  to 
alleee  such  facts  as  it  requires  to  constitute  the  offense. 
PhMps  V.  Peophy  72  N.  Y.,  334.  And  the  statement  of  the 
act  constitutmg  the  crime  should  be  plain  and  concise 
without  unnecessary  repetition. 

This  pleading  is  a  substantial  compliance  with  the  statute. 
And  it  is  not  necessary  to  inquire  whether  or  not  it  may 
have  been  improved  m  manner  of  statement.  People 
V.  Conroy,  97  N.  Y.,  63;  People  v.  Rtigg,  98  id.,  537.  There 
is  no  difficulty  in  finding  alleged  in  the  indictment  a  state- 
ment of  facts  sufficient  in  form  and  substance  to  support 
the  charge  of  the  offense,  and  to  advise  the  accused  of  the 
crime  with  which  he  is  by  it  charged. 

The  representations  alleged  in  the  first  count  purported 
to  be  of  existing  facts,  and  such  as  might  deceive  and  mis- 
lead the  insurance  company  through  its  representative, 
and  induce  him  to  part  with  its  money  to  discharge  the 
represented  liabiUty.  And  the  description  in  the  first  and 
second  coimts  of  tne  subiect  of  the  larceny  as  "  money  of  a 
kind  and  description  to  tne  ^rand  jury  imknown,"  &c.,  was' 
sufficient  in  view  of  the  allegation  that  a  more  particular 
description  could  not  there  be  given.  Hashins  v.  PeopUy 
16  N.  Y.,  344. 

It  is  not  deemed  necessary  to  consider  the  question  of  the 
sufficiency  of  the  description  of  the  property  in  the  third 
count.  Upon  the  merits,  the  evidence  in  some  material  re- 
spects is  conflicting  and  inconclusive.  And  it  is  con- 
tended on  the  part  of  the  defense,  that  as  a  whole  it  is 
insufficient  to  authorize  or  support  the  conviction.  The 
defendant  was  one  of  the  firm  of  Crosby  &  Dimick. 
They  as  such  firm  during  the  year  1883,  had  charge  of,  and 
performed  the  business  of  general  agents  of  inland  marine 
msurance  for  four  companies:  The  Thames  and  Mersey  Ma- 
rine Insurance  Compainy,  Umited;  the  Union  Insurance 
Company,  the  Insurance  Company  of  the  State  of  Penn- 
sylvania, and  the  Continental  Insiu^nce  Company.  The 
office  of  the  firm  was  at  Buffalo.  Local  agencies  for  the  re- 
spective companies  were  established  at  the  leading  ports  on 
the  lakes,  by  the  firm,  with  the  approval  of  the  companies. 
And  to  such  local  agents  open  pohcies  were  issued,  imder 
which  they  acted  in  taking  risks. 

The  system  for  the  transaction  of  the  business  was  such 
that  the  local  agents  daily  reported  the  risks  accepted  by 
them  to  Crosby  &  Dimick,  and  they  to  their  principals  in 
which  the  insiuunces  were  taken.  The  firm  was  vested 
with  the  power  of  distribution  of  the  risks  between  the 
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companies  to  reinsurance  to  such  extent  as  by  them  deemed 
advisable,  subject  to  certain  limitation  as  to  amount,  apph- 
cable  to  all  the  companies  except  the  Continental,  which 
had  prescribed  no  limit. 

The  local  agents  had  no  power  to  reinsure.  On  the  24th 
of  October,  1883,  the  local  agent  at  Detroit  of  the  Union 
Insurance  company,  accepted  for  that  company,  insurance 
of  $10,500,  upon  a  cargo  of  wheat  on  the  schooner  James 
Wade,  boimd  for  Buffalo,  and  forwarded  a  report  of  the 
risk  to  Crosby  &  Dimick,  at  whose  office  it  was  received 
and  there  entered  in  the  cargo  register  of  the  Union ;  and 
in  the  usual  manner  reinsurance  of  $7,000  of  this  risk  was 
put  into  the  Continental.  Thus  was  divided  this  risk,  so 
that  the  Union  retained  $5,500,  and  the  Continental  had 
$7,000  of  it.  The  schooner  left  Detroit  on  October  twenty- 
fifth,  coUided  with  another  vessel  on  the  same  daj^,  and  re- 
turned ifor  repairs.  And  was  repaired  and  sailed  from 
Detroit  November  eleventh.  She  never  reached  Buffalo. 
In  the  Buffalo  Conamercial  (a  daily  newspaper  published  in 
Buffalo)  of  date  fourteenth  of  November,  appeared  a  state- 
ment that:  ''The  schooner  James  Wade,  bound  for  this  port 
from  Detroit,  with  a  cargo  of  wheat  is  stranded  at  Long 
Point."  And  in  that  of  date  November  fifteenth,  appeared 
^'A  great  gale.  Serious  loss  of  hfe  and  property  on  the 
lakes.  Some  anxiety  is  felt  for  the  schooner  Wade,  which 
left  Chicago  last  Friday,  as  she  has  not  been  heard  from." 
And  in  the  Buffalo  Courier  (a  daily  newspaper  published  in 
Buffalo)  of  date  November  fif teentn,  appeared ;  '  *  The  James 
Wade  is  simk.and  badly  hsted  just  outside  the  point."  And 
that  of  November  seventeepth  contained  the  statement: 
''The  vessels  reported  missmg  are  the  schooners*  *  * 
and  the  James  Wade,  gone  down  with  her  crew.  Nothing 
was  heard  from  the  missing  schooner  James  Wade.  Her 
Detroit  owner,  who  has  for  several  days  awaited  advices  of 
her,  left  for  home  last  night.  Before  leaving  he  had  an  in- 
terview with  the  officers,  etc.,  who  said  that  there  has  been 
enough  good  weather  for  the  last  two  days  for  the  Wade  to 
have  reached  here  if  it  had  not  sunk."  And  on  the  nine- 
teenth of  November  another  article  appeared  in  the  Com- 
mercial, to  the  effect  that  the  James  Wade  had  sunk  and 
her  crew  perished.  There  was  evidence  tending  to  prove 
that  through  the  months  of  October  and  November  the 
Commercial  was  deUvered  at  the  defendant's  house,  and 
that  the  Courier  was  delivered  at  the  office  of  the  firm,  that 
on  the  fifteenth  of  November  the  Detroit  agent  received 
from  the  firm  a  telegraphic  inquiry  if  the  risk  on  the 
Wade  was  earned,  ana  when  the  vessel  left.  And 
by  telegram  of  that  date  answered,  **  Schooner  Wade 
sailed  October  twenty -fifth,  coUided  with  barge  Genoa,  re- 
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turned  here  for  repairs,  and  sailed  again  November  eleventh. 
There  was  evidence  given  in  reference  to  the  time  usually 
occupied  by  a  sail  vessel  in  going  from  Detroit  to  Buffalo, 
by  which  it  appears  that  it  much  dependent  on  the  weather; 
that  if  fair  the  Wade  would  make  xhe  trip  in  two  or  three 
days,  that  if  she  had  to  beat  against  winds  it  might  take 
her  a  week,  and  if  she  met  a  ^e,  might  have  to  lay  to, 
and  anchor  until  the  gale  was  over.  And  evidence  "was 
given  to  the  efifect  that  a  sail  vessel  under  the  most  favor- 
able circumstances  might  make  the  trip  in  eighteen  hours. 
And  there  was  some  evidence  tending  xo  prove  that  there 
was  a  heavy  storm  on  the  lakes  the  twelfth  of  November. 

The  evidence  on  the  part  of  prosecution  tends  to  prove 
that  the  defendant  had  the  charge  and  direction  of  the  mat- 
ter of  reinsurance;  that  the  reinsurance  before  mentioned 
in  the  Continental  was  made  by  his  direction.  And  that 
on  the  16th  day  of  November  the  defendant,  by  written 
memorandum,  sent  to  a  clerk  in  the  office,  directed  the 
latter  to  make  a  change  in  such  insurance  of  the  cargo  of 
the  James  Wade,  so  that  it  would  appear  in  the  Umon  a 
direct  insurance  of  $10,500,  and  reinsurance  in  the  Thames 
and  Mersey,  $5,000,  which  was  done  by  erasing  from  the 
register  the  reinsurance  in  the  Continental,  thus  restoring 
the  entire  risk  to  the  Union,  and  then  inserting  reinsinrance 
in  the  Thames  and  Mersey,  $5,000. 

This  apparently  reUeved  the  Continental  from  the  risk, 
and  placed  it  upon  those  other  two  companies;  that  this 
was  done  after  register  was  closed  for  the  month  ending 
the  fifteenth,  and  necessitated  a  change  in  the  footings 
which  had  been  made. 

This  reinsurance  in  the  Thomas  and  Mersev,  was  the  foun- 
dation for  the  charge  and  representation  of  the  habiUty  of 
that  company  alleged  in  the  indictment,  and  by  and  on  ac- 
count of  which  the  company  was  induced  to,  and  did  pay 
the  draft  drawn  by  the  defendant  in  the  name  of  his  firm 
upon  the  general  manager  of  that  company  on  the  10th  day 
or  December,  1883,  on  account  of  the  loss  of  the  cargo. 
The  evidence  justified  the  inference  that  the  schooner  was 
lost  at  the  time  of  such  reinsuance  in  the  Thames  and  Mer- 
sey, although  it  is  bv  no  means  conclusive  in  that  respect. 
One,  and  perhaps  the  unportant  question,  is  whether  the 
defendant  was  then  apprehensive,  understood  or  beUeved 
that  the  Wade  was  lost  at  the  time  of  such  reinsurance  in 
the  latter  company.  There  is  some  evidence  bearing  col- 
laterally upon  the  question,  and  tends  to  show  that  this 
reinsurance  was  not  reported  to  the  company,  affected 
imtil  after  the  twentieth  of  November,  and  such  report  not 
i-eceived  by  it  until  the  twenty-third.  Whereui)on  McDon-. 
aid,  its  general  manager,  wrote  the  firm  asking  for  an 
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explanation,  and  went  to  Buffalo,  and  had  there  an  mter- 
view  with  the  defendant  on  the  twenty-fifth  of  November, 
and  was  informed  by  him  that  the  delay  in  reporting  the 
reinsurance  was  a  mistake  of  one  of  the  clerks  charged 
with  that  duty.  And  the  defendant  then  went  to  the  clerk, 
stated  to  him  that  McDonald  was  there,  etc.,  that  he  had 
told  him  that  it  was  a  clerical  error  in  not  reporting  this  re- 
insurance earUer,  and  he  (defendant)  want^  the  clerk  to 
bear  him  out  in  such  statement.  The  clerk  then  went  into 
the  office  where  McDonald  was  and  made  that  explanation, 
which  the  clerk  as  a  witness  on  this  trial  says  was  false. 
And  that  he  was  then  induced  by  the  request  of  the  de- 
fendant to  state  a  falsehood  to  McDonald.  The  compensa- 
tion for  the  services  of  the  agency  of  the  defendant^  firm 
was  twenty-five  per  cent  of  the  premiums  received  and  ten 
per  cent  of  the  profits  of  the  business  of  all  the  companies 
except  the  Contmental,  and  for  the  business  done  for  it  the 
firm  was  entitled  to  receive  twenty  per  cent  of  the  pre- 
miums and  fifteen  per  cent  of  the  profits.  It  appeao^ 
that  the  business  of  the  Continental  had  produced  a  profit 
while  that  of  the  other  three  had  resulted  in  large  losses 
during  the  year. 

There  is  aSso  evidence  tending  to  prove  other  transactions 
of  the  defendant,  or  by  his  dh^ections,  by  which  the  Conti- 
nental was  reUeved  from  loss  and  its  profits  preserved  or 
increased  to  the  prejudice  of  the  other  companies  by  the 
exercise  of  this  power  of  reinsiurance.  There  arie  also  some 
other  circumstances  embraced  in  the  evidence  bearing  inci- 
dentally more  or  less  on  the  main  fact  in  controversy  and 
to  which  it  is  unnecessary  specifically  to  refer.  The  force 
and  value  of  the  evidence  and  of  the  mfluences  legitimately 
derivable  from  it  were  for  the  jmy.  So  far  as  it  relates  to 
the  direction  by  the  defendant  of  the  reinsurance  in  the 
Continental,  and  of  the  subsemient  change  bv  which  $5,000 
of  the  risk  was  put  into  the  Thames  and  Mersey,  and  his 
interview  with  the  clerk  at  the  time  McDonald  was  at  Buf- 
falo, and  some  other  matters,  the  evidence  on  the  part  of 
the  people  is  contradicted  by  the  testimony  of  witnesses  on 
the  part  of  the  defense.  It  also  appears  that  during  the 
time  of  these  transactions  the  defendant  was  in  teeble 
health  and  remained  most  of  the  time  at  his  house,  and 
there  is  evidence  to  the  effect  that  the  business  was  then 
largely  imder  the  charge  of  another. 

This  the  prosecution  claim  to  have  met  by  evidence  tend- 
ing to  prove  that,  so  far  as  relates  to  the  matters  in  ques- 
tion, he  was  advised  of  the  situation,  consulted,  and  by  him 
written  directions,  in  his  handwriting,  were  furnished, 
directing  to  be  done  what  was  done  in  that  respect. 

The  question  of  credibihty  of  the  witnesses  was  for  the 
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jury,  and  they  were  by  the  evidence  permitted  to  conclude 
that  the  defendant  caused  and  directed  to  be  made  the  rein- 
surances and  changes  referred  to.  The  loss  of  the  schooner 
Wade  and  cargo  must  be  an  assumed  fact.  The  precise 
time  wtien  it  occuiTed  does  not  appear  by  any  direct  proof, 
but  there  was  reasonable  groimd  to  apprehend  that  she 
was  in  peril,  if  not  lost,  as  early  as  the  16th  of  November. 
It  cannot  upon  the  proof  be  said  that  the  defendant  then 
actually  knew  that  she  had  sunk  in  the  lake,  but  the  jury 
were  permitted  to  find  that  the  defendant  was  then  advised 
and  beUeved  that  she  was  either  lost  or  in  peril  of  becom- 
ing so,  and  that  his  purpose  in  causing  the  change  to  be 
made  in  the  insm'ance  of  the  cargo,  and  placing  the  $5,000 
upon  the  Thames  and  Mersey,  was  to  reUeve  the  Conti- 
nental at  the  expense  of  the  other  company  from  the  hazard 
and  the  consequences  of  the  loss  which  he  apprehended  had 
occurred,  or  was  then  impending  and  likely  to  occm:. 
And,  in  view  of  the  knowledge  wmch  afforded  such  appre- 
hension, if  the  vessel  was  in  fact  then  lost,  the  defendant 
might  be  f oimd  to  be  chargeable  with  knowledge  of  the  fact, 
if  the  jury  also  found  that  the  reinsurance  in  the  Thames 
and  Mersey  was  made  in  the  apprehension  and  belief  of  the 
defendant  that  the  loss  may  have  then  occmred,  and  with 
the  intent  to  defraud  that  company,  and  by  that  means  to 
reUeve  the  Continental  from  an  existing  liabihty  for  such 
loss.  For  when  a  party  acts  upon  the  assmnption  of  a  fact 
which  he  has  reason  to  beUeve  may  exist,  although  he  then 
has  not  actual  knowledge  that  it  does,  if  its  then  existence 
is  established,  he  may  be  chargeable  with  the  situation  upon 
which  ho  assiuned  to  act,  and  with  the  intent  and  its  conse- 
quences which  the  act  may  be  foimd  to  import.  We  think 
the  jury  were  permitted  to  take  a  view  of  the  evidence 
which  enabled  them  to  find  that  the  cancellation  of  the  re- 
insurance in  the  Continental  and  the  entry  of  the  reinsur- 
ance in  the  Thames  and  Mersey  were  made  pursuant  to  the 
direction  of  the  defendant;  that  he  then  beUeved  the 
schooner  was  lost,  and  that  in  fact  the  loss  had  then 
occurred:  that  such  cancellation  and  entry  were  so  directed 
and  made  by  him,  not  only  for  the  purpose  of  relieving 
the  Continental  from  the  loss,  but  with  the  further  view  to 
his  own  advantage  and  with  the  intent  to  defraud  the 
Thames  and  Mersey,  and  to  consummate  such  purpose  by 
causing  the  payment  by  that  company  of  the  amount  so 
entered  as  remsurance  by  it. 

To  constitute  the  crime  with  which  the  defendant  is 
charged,  it  was  necessary  that  the  reinsiu^nce  in  such  com- 
pany be  illegal,  because  if  the  act  was  within  the  poWer  of 
the  firm  as  general  agent  of  the  company  to  do  it,  the  al- 
leged offense  could  not  arise  out  of  the  obtaining  from  it 
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payment  of  the  amount,  whatever  may  have  been  the  mo- 
tive of  the  defendant  in  so  charging  the  cx)mpany  with  ha- 
biUty.  If,  therefore,  the  charge  to  the  jury  by  the  trial 
court  may  be  treated  as  to  the  effect  that  the  (question  of 
legaUty  or  illegality  of  such  reinsurance  was  not  unportant^ 
it  was  error.  The  illegality  and  invalidity  of  such  rein- 
surance, is  the  foundation  of  the  charge  in  the  indictment, 
and  upon  which  the  alleged  crime  of  larceny  depends  for 
its  support.  The  court  charged  the  jury  **that  whether 
the  insurance  was  legal  or  illegal,  the  reinsui-ance  by  the 
Thames  and  Mersey  is  of  no  consequence,  assuming  that 
the  general  agent  of  the  Thames  and  Mersey  had  it  repre- 
sented to  them  that  there  was  a  reinsurance,  or  insurance 
in  their  company  which  was  entered  in  the  books,  and  that 
relying  upon  it,  their  agents  so  representing,  they  paid  the 
money  on  the  strength  of  the  representations,  though  that 
was  false,  that  they  would  be  guilty  of  the  offense  alleged 
in  the  indictment,  if  they  by  reason  of  the  fact  that  the 
time  Had  gone  by  when  they  could  make  a  legal  insurance, 
the  insurance  itself  was  ille^."  The  counsel  for  the  de- 
fense took  exception  to  the  charge  ^*that  the  question  of » 
the  legality  or  illegaUty  of  an  insurance  or  reinsurance  in 
the  Thames  and  Mersey  Insurance  Company,  has  no  bear- 
ing upon  the  crime." 

The  first  part  of  this  portion  of  the  charge  might  be  so 
construed  as  to  import  that  whether  the  reinsm-ance  in  the 
Thames  and  Mersey  was  legal  or  illegal  was  of  no  conse- 
quence, while  the  latter  part  of  it  states  a  proposition  which 
seems  to  make  the  ^uilt  of  the  defendant  depend  upon  the 
illegality  of  such  reinsurance.  But  whether  the  court  in- 
tended to  be  imderstood  that  such  illegaUty  was  a  requisite 
of  the  alleged  crime  in  any  view  which  could  be  taken  of 
it,  is  not  clearly  demonstrated  by  the  portion  of  the  charge 
referred  to,  taken  together.  At  the  close  of  the  charge  the 
the  court  was  requested  by  the  defendant's  counsel  to 
charge  that  imless  the  jury  Imd  that  there  was  no  reinsur- 
ance taken  by  the  Thames  and  Mersey  Insurance  Company 
on  the  cargo  of  the  James  Wade,  they  cannot  convict  the 
defendant  under  the  first  count  in  the  indictment.  To 
which  the  court  answered:  **I  decline  to  charge  except  as 
I  have  upon  that  subject,  without  declining  specifically  to 
do  so."  And  exception  was  taken.  By  reference  to  the 
opinion  deUvered  by  the  learned  justice,  on  the  denial  of 
motion  for  a  new  trial,  it  will  be  oTbserved  that  in  consider- 
ing that  question  the  invalidity  of  the  reinsurance  was  not 
deemed  by  him  essential  to  the  offense  charged  in  the 
indictment  or  to  the  conviction  of  the  defendant. 

The  exception  taken  to  the  charge  as  made  in  connection 
with  that  to 'the  refusal  to  charge  as  requested,  fairly  raises 
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the  question  for  consideration  here.  And  those  exceptions 
present  error  requiring  a  new  trial  unless  it  is  obviated  by 
other  instructions  to  the  jury.  Later  on  in  the  charge,  the 
court  instructed  them  that  it  was  not  the  intent  of  the  con- 
tract with  the  company  under  which  the  defendant  was 
acting,  that  a  reinsiu'ance  could  be  effected  after  notice  of 
the  loss  of  the  subject  of  insurance,  and  adds  that  the  ques- 
tion of  fact  for  the  jury  to  determine  is  whether  the  insur- 
ance in  question  ''was  effected  in  the  Thames  &  Mersey 
after  notice  came  to  the  defendant  of  the  loss  of  the  vessel 
James  Wade.  K  the  jurv  should  find  that  the  reinsurance 
alleged  and  charged  m  the  indictment  was  effected  after 
sucn  loss,  and  that  the  defendant  knew  it,  and  that  it  was 
effected  with  intent  and  for  the  purpose  of  defrauding  this 
company  in  which  the  insurance  was  made  for  the  piupose 
of  the  benefit  of  one  company  in  preference  to  another,  or  for 
the  agents  own  benefit,  or  both  with  that  intent,  or  feloni- 
ous intent,  then  the  offense  charged  in  the  indictment  would 
be  made  out,  otherwise  not."  The  proposition  so  charged 
seems  to  make  the  conviction  of  the  defendant  depend  upon 
the  fact  that  the  reinsurance  in  the  Thames  &  Mersey  was 
made  after  the  loss  of  the  vessel,  and  after  the  defendant 
had  notice  or  knowledge  of  such  loss,  which,  in  the  view 
taken  here,  rendered  such  insinunce  invalid.  And,  there- 
fore, this  chaise  embraces  fully  the  requisite  fact  in  that 
resp^t.  When  the  jury  found  that  the  reinsurance  was 
after  the  loss,  and  after  such  loss  had  come  to  the  knowl- 
edge of  the  defendant  they  had  foimd  the  fact  which  denied 
to  him  the  power  to  make  the  reinsurance  or  to  charge  that 
company  with  the  loss.  The  pprtion  of  the  charge  last  re- 
ferred to  correctly  advised  the  jury  of  the  facts  they  were 
required  to  find  to  justify  the  conviction  of  the  defendant 
of  the  offense  charged. 

The  question  arises  whether,  in  view  of  the  instructions 
so  given,  the  charge  that  the  legality;  or  iUegaUty  of  the  re- 
insurance was  not  important  can  fairly  be  overlooked  and 
treated  as  necessarily  harmless,  because  the  facts  which 
the  court  advises  the  jury  they  must  find  to  establish  the 
offense  are  such  as  to  render  the  reinsurance  in  question 
illegal.  It  may  have  been  quite  imiK)rtant  for  the  jury  to 
imderstand  that  the  illegality  of  this  reinsurance  was  an 
element  necessary  to  constitute  the  alleged  crime,  else  they 
may  have  been  led  to  the  consideration  and  effect  of  the 

Eurpose  or  intent  of  the  defendant,  and  to  the  result  given 
y  the  verdict  without  the  determination  of  the  question 
01  his  power  as  agent  of  the  company  to  make  the  insur- 
ance.    The  defendant  had  the  ri^ht  to  have  the  jury  ad- 
vised that  they  could  not  convict  him  under  the  indictment 
N.Y.  Eep.,Vol.  m.        52 
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unless  the  reinsurance  was  invalid,  whatever  may  have  been 
hispurpose  or  intent  in  marking  it. 

The  entire  charge  may  be  considered  in  aid  of  the  inter- 
pretation and  effect  of  its  several  parts,  and  an  apparently 
erroneous  sentence  or  phrase  may  ordinarily  be  deemed 
modified  and  reUeved  from  such  error  by  the  other  portions 
of  the  charge  stating  the  correct  iiile  for  the  guioance  of 
the  jury,  but  when  an  important  proposition  is  erroneously 
stated  to  the  iury  and  not  distinctly  withdrawn  it  does  not 
necessarily  follow  that  it  may  not  have  a  prejudicial  effect, 
although  a  rule  complete  in  itself  for  the  action  of  the  jury 
is  properly  charged.  Stokes  v.  People,  63  N.  Y.,  105,  184; 
Chapman  v.  Erie  Railway  Company,  55  id.,  579;  Meyer  v. 
Clark,  45  id.,  285;  Canfield  v.  Baltimore  and  Ohio  Railroad 
Company,  14  J.  &  S.,  258;  Ihiche  v.  Wilson,  37  Him,  519. 

Suppose  the  jury  had  been  charged  that  they  might  find 
the  defendant  guilty,  although  the  reinsurance  in  the 
Thames  and  Mersey  was  valid  and  imposed  a  l^al  obliga- 
tion upon  the  company. 

Can  it  be  said  that  no  harm  could  come  from  it  because 
the  court  afterwards  charged  that  the  jury  must  find  to  con- 
vict that  the  reinsurance  was  made  after  knowledge  in  the 
•defendant  of  the  loss  ?  While  the  legal  effect  of  the  two 
propositions  may  be  inconsistent,  me  jury  might  still 
imderstand  that  the  legality  of  the  insurance  was  not  in 
the  way  of  conviction. 

And  in  that  view  the  fraudulent  purpose  and  intent  of 
the  defendant  in  the  execution  of  the  power  vested  in 
him  as  agent  of  the  company  might  be  treated  by  the  jury 
-as  sufficient  to  constitute  the  crime  of  larceny  without  the 
support  of  the  invalidity  of  this  contract  of  reinsurance  or 
of  his  want  of  power  to  make  it. 

It  cannot  be  seen  that  misapprehension  of  this  funda- 
mental proposition  was  not  produced  by  the  charges  as 
n[iade,  and  tne  refusal  to  charge  as  requested  in  the  respect 
in  question,  and  that  it  did  not  have  a  misleading  influence 
upon  the  views  and  action  of  the  jury,  and  an  effect  pre- 
judicial to  the  defendant.  And  therefore  we  think  this 
was  error. 

It  is  contended  by  the  counsel  for  the  defense  that  in  any 
view  which  may  w  taken  of  the  evidence  before  referred 
to,  the  reinsurance  was  le^,  and  liabiUty  created  by  it,  be- 
cause the  power  vested  m  Crosby  ana  Dimick,  by  the 
Thames  and  Mersey  Company  was  to  make  insurance  upon 
^'  b31  kinds  of  goods,  wares,  merchandise  and  produce  laden 
on  board  the  good  vessel  or  vessels,  boat  or  ooats  *  * 
lost  or  not  lost,  at  and  from  all  ports  and  places  to  ports 
and  places,  etc.,  and  that  the  power  to  insure  after  loss  was 
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not  dependent  upon  want  of  knowledge  that  the  subject  of 
the  insurance  was  lost. 

The  mere  fact  that  a  vessel  is  lost  at  the  time  of  its  in- 
surance, does  not  affect  the  validity  of  a  marine  poUcy, 
which  imports  a  purpose  to  embrace  a  past  as  well  as  a 
future  loss  of  the  property  insured,  and  when  taken  in  good 
faith  the  insured  is  entitled  to  indemnity  to  the  extent  pro- 
vided by  it  for  a  loss  then  already  occiu-rred.  General  In- 
terest Ins.  Co.  V.  Ruggles^  12  Wheaton,  408;  Insurance  Co. 
V.  Folsom,  18  Wall.,  23T;  Hooper  v.  Robimon,  98  U.  S.,  528, 

But  when  the  insured  at  the  time  of  his  appUcation  for 
insurance  knows  that  the  property  is  lost  or  aestroyed,  the 
poKcy  although  it  by  express  terms  covers  it  lost,  or  not 
lost,  will  not  be  effectual,  or  vaUd,  nor  will  it  when  the 
appUcant  fails  to  disclose  a  then  perilous  situation  within 
knowledge  of  the  property  material  to  the  risk.  Insurance 
Co.  V.  Lyman,  15  Wall.,  ^4:. 

It  is  said  that  when  the  loss  is  known  to  both  parties  to 
the  contract  of  insurance  that  rule  does  not  apply,  and 
Mead  v.  Davison  (4  N.  &  M.,  TOl),  is  cited  in  sup- 
port of  the  contention,  and  sought  to  be  apphed,  because 
the  defendants  j&rm>  as  general  agents,  represented  all  the 
companies  affected,  and  whatever  knowledge  the  defend- 
ant had  was  that  of  those  companies  for  the  purposes  of  the 
action  taken  by  way  of  the  remsurance. 

In  Mead  v.  Davison,  the  ship  was  proposed  and  accepted 
for  insurance  and  the  premiums  paid  in  Februarv,  1829,  but 
the  poUcy  was  not  formally  executed  until  October  follow- 
ing, and  at  the  time  it  was  so  executed  the  ship  was  lost, 
and  that  fact  was  known  to  both  parties  to  the  pohcy, 
which  was  executed  on  the  part  of  the  insurance  society  by 
its  agent  under  a  general  power  of  attomejr.  The  court 
held  that  the  policy  was  valid,  and  the  plaintiff  recovered. 
That  was  a  mutual  insurance  association,  and  its  rules  pro- 
vided that  insurances  should  commence  on  the  Aarf  on 
which  the  ship  was  accepted  by  the  committee  and  continue 
in  force  twelve  months  therefrom.  It  is  very  Ukely  that 
by  relation  to  the  time  of  such  acceptance  and  payment  of 
the  premium  the  power  of  the  agent  in  that  case  may  have 
been  deemed  effectual  to  consummate  the  formal  execution 
of  the  contract  of  insurance  after  the  intermediate  loss  and 
knowledge  of  it.  Although  by  the  then  law  of  England,  it 
<ioes  not  very  clearly  appear  now  any  legal  force  could  be 

fiven  to  an  unexecuted  contract  of  insurance  prior  to  the 
tatute  30,  Vic.  C,  23,  by  which  evidence  was  permitted  of 
a  previously  made  contract  of  that  character  in  support  of 
the  relation  back  to  it  of  subsequent  formal  execution  of  it. 
Cory  V.  Patton,  L.  E.,  7  Q.  B.,  804,  S.  C,  9  id.,  577;  Lish- 
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man  v.  Northern  Maritime  Insurance  Co.^  L.  R.,  8,  C.  P., 
216,  S.  C,  10  id.,  179. 

While  it  may  be  assumed  that  a  contract  of  marine  in- 
surance entered  into  after  the  loss  of  the  subject  of  it, 
where  both  parties  to  the  contract  have  full  knowledge  of 
the  situation,  may  be  effectual  as  such,  it  is  quite  evident 
that  no  agency,  however  general  in  terms,  would  be 
deemed  to  embrace  the  power  to  insure  property  after  and 
with  knowledge  of  the  loss.  This  might  be  subversive  of 
the  very  purposes  of  the  o^anization  for  the  purposes  of 
the  busmess  of  insurance.  The  presumption  is,  that  power 
is  vested  in  agents  for  the  promotion  and  protection  of  the 
interest  of  the  principal  and  not  for  its  destruction.  And 
that  the  power  vested  in  them  is  for  purposes  only  which 
may  be  deemed  legitimate  in  the  business  of  the  employment. 

The  provision  giving  effect  to  marine  poUcies,  sdthough 
the  property  may  be  lost  at  the  time  the  undertaking  is 
assumed,  is  dependent  upon  the  good  faith  of  the  insured. 
And,  in  view  of  the  mjknown  situation  of  the  property 
and  the  imcertainty  which  may  exist  of  the  time  when 
losses  occiu*  upon  the  large  navigable  waters,  such  a  rule  is 
somewhat  necessary  to  the  certamty  and  eflSciency  of  such 
contracts  of  insurance. 

The  defendant,  or  his  firm,  voluntarily  made  the  rein- 
surance; and  in  doing  it  the  defendant  represented  the 
company  which  he  sought  to  reUeve,  and  the  firm  repre- 
sented the  company  which  it  was  sought  to  charge. 

The  court  was  asked  to  charge  the  jury  that  if  they  find 
that  the  cargo  of  the  Wade  was  reinsured  in  the  Tnames 
and  Mersey  after  the  defendant  had  notice  of  the  loss  of 
the  cargo,  beUeving  that  he  had  the  right  to  make  such  re- 
insurance, no  crime  was  committed  by  him;  and  exception 
was  taken  to  the  refusal  to  charge,  except  as  the  court  had 
already  charged  on  that  subject.  The  belief  of  the  defend- 
ant that  he  had  the  right  is  not  inconsistent  with  the  intent 
to  defraud  the  company.  And  with  such  intent,  without 
any  right  to  do  the  act.  it  is  not  apparent  that  his  belief 
would  necessarily  protect  nim  against  tne  charge  of  the  crime. 

The  question  of  interest  would  still  remain  for  the  con- 
sideration of  the  jury.  And  the  absence  of  such  intent  is 
not  embraced  in  the  requested  proposition.  But  in  any 
view,  this  subject  was  so  fully  covered  by  the  chaise  that 
it  is  unnecessary  to  give  this  exception  further  consideration. 

We  deem  it  unnecessary  to  do  so  for  the  purposes  of  this 
case,  and  therefore  do  not  consider  the  question  whether 
the  defendant,  or  his  firm,  at  any  time  after  making  the 
reinsurance  in  the  Continental  had  the  right  to  cancel  it 
and  transfer  the  amount  or  any  portion  or  it  so  reinsured 
to  another  company,  or  to  restore  the  whole  amount  to  the 
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sole  risk  of  the  company  which  originally  took  the  direct 
insurance.  And  thoo-equest  to  charge  that  the  Continental 
notwithstanding  the  attempted  cancellation  of  its  reinsur- 
ance remained  liable,  does  not  seem  to  present  any  propo- 
sition involved  in  the  determination  of  the  case,  and  there- 
fore it  required  no  consideration. 

It  is  contended  on  the  part  of  the  defense  that  the  alleged 
crime  was  committed  in  the  city  of  New  York  and  not  in 
the  city  of  Bulialo,  fmd  therefore  the  indictment  was  found 
and  conviction  had  without  jurisdiction.  The  indictment  was 
found  in  the  superior  court  of  the  city  of  Buffalo.  This  is 
a  court  of  local  jurisdiction.  Code  Crim.  Pro.,  §  28.  The 
facts  are  that  the  draft  or  order  was  drawn  in  Buffalo  by 
the  defendant  in  the  name  of  his  firm  upon  the  general 
manager  of  the  Thames  and  Mersey,  who  resided  in  New 
York  city,  and  sent  to  him  there,  where  it  was  accepted, 
and  a  check  by  him  drawn  to  pay  it  upon  a  bank  of  the 
latter  city,  and  it  or  the  proceeds  were  sent  to  the  firm  at 
Buffalo,  and  there  received  by  the  defendant  for  his  fiim. 
With  the  draft  was  also  sent  to  such  general  manager  a 
receipt  for  the  amount  purporting  to  have  been  executed  in 
behalf  of  the  Union  Insurance  Company  by  the  defendant's 
firm.  And  the  proceeds  of  the  draft  were  deposited  in  a 
Buffalo  bank  to  the  credit  of  the  defendant,  as  general 
agent,  in  whose  name  the  bank  account  of  the  firm  was 
kept  and  the  amount  credited  to  Thames  and  Mersey  Com- 
pany in  the  ledger  kept  at  the  office  there  in  the  business 
of  that  company.  The  obtaining  the  money  was  the  con- 
summation of  the  offense,  but  a  necessary  element  of  it 
was  also  the  false  representations  or  the  color  or  aid  of  the 
draft  with  the  intent  to  defraud.  The  defendant  did  the 
act  which  produced  the  apparent  liabiUty  of  the  company 
at  Buffalo,  and  there  made  or  produced  the  representations 
and  the  draft  by  the  color  or  aid  of  which  he  proceeded  to 
obtain  the  money  which  he  received  there.  He  by  this 
means  spoke  at  Buffalo  to  McDonald  in  New  York  and  re- 
ceived his  response  in  Buffalo,  and  thus  the  alleged  offense 
was  consummated. 

The  statute  provides  that  *^when  a  crime  is  committed 
partly  in  one  coiuit/  and  partly  in  another,  or  the  acts  or 
effects  thereof,  constituting  or  requisite  to  the  consumma- 
tion of  the  offense,  occur  in  two  or  more  counties,  the 
jurisdiction  is  in  either  county."    Code  Crim.  Pro.,  §  134. 

The  fact  that  the  company  was  induced  to,  and  did,  in 
New  York  city,  part  with  its  money  by  means  of  the  effect 
upon  it  there  of  the  representations,  or  of  the  color  or  aid 
or  the  draft,  would  seem  to  give  the  coiuiis  of  that  city 
jurisdiction  of  the  offense.  People  v.  Adams,  3  Denio., 
190;  affirmed  1  N.  Y.,  173. 
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But  although  it  may  be  said  that  the  money  was  obtained 
from  the  company  in  the  city  of  New  York,  some  of  the 
acts  *'  constituting  or  requisite  to  the  consimmtiation  of  the 
offense  "  occinred  in  the  city  of  Buffalo  within  the  meaning 
of  this  statute,  which  brought  the  case  within  the  jurisdic- 
tion of  the  superior  court  of  that  city. 

Among  the  large  number  of  exceptions  taken  to  the 
reception  of  evidence  was  one  to  the  introduction  of  a  copy 
of  the  complaint  in  a  civil  action  in  which  the  Thames  and 
Mersey  Co.  was  plaintiff  against  the  defendant.  The  com- 
plaint pmported  to  be  verified  by  the  affidavit  of  McDonald, 
the  geneml  manager,  for  the  plaintiff.  He  was  called  as- 
a  witness  for  the  prosecution,  and  on  his  cross-examination 
testified  that  he  had  sworn  to  some  of  the  complaints  in 
civil  actions  referred  to.  He  was.then  asked  if  he  swore  to 
certain  things  particularly  mentioned  in  reference  to  the 
schooner  James  Wade,  its  loss,  and  the  time  of  its  loss, 
and  in  reference  to  the  risk  taken  upon  her,  and  the  rein- 
surance. 

The  people  then  offered  the  copy  of  the  complaint,  and 
"the  whole  of  it,"  in  evidence;  the  objection  to  which  was 
overruled  and  exception  taken.  The  coiuii  in  overruling 
the  objection  remarked  that  it  was  '*put  in  evidence  for 
the  purpose  of  showing  what  he  testiffed  to,"  and  that  it 
could  not  be  "  evidence  upon  any  other  point." 

This  paper,  as  a  whole,  was  not  competent  evidence. 
And  only  such  parts  of  it  were  admissible  as  were  referred 
to  in  his  cross-examination.  The  complaint  was  quite 
lengthv.  It  contained  thirteen  alleged  causes  of  action 
against  the  defendant,  and  some  or  them  were  founded 
ui)on  alleged  grave  charges  of  misconduct,  fraud  and  bad 
faith  on  his  part  in  the  business  of  the  agency  of  his  flim 
for  the  Thames  and  Mersey  Company,  and  comparatively 
only  a  small  part  of  it  had  any  relation  to  the  James  Wade, 
its  loss,  and  the  insxu'ance  and  reinsurance  of  its  car;go. 
While  the  ruling  of  the  coiut  qualified  the  purpose  for 
which  the  pleading  was  received  m  evidence,  it  dia  not  re- 
strict the  reception  to  any  portions  less  than  the  whole  of 
it.  And  it  cannot  be  seen  tnat  the  defendant  may  not  have 
been  prejudiced  by  the  narration  of  the  charges  set  forth 
in  it.  The  introduction  of  this  complaint  as  evidence  im- 
plies that  the  statements  contained  m  it,  in  some  manner 
went  to  the  jury,  although  it  does  not  expressly  appear  by 
the  record  that  ii  was  read,  or  the  contents  staged  to  them. 
And  the  qualification  of  its  purpose  as  evidence  cannot  be 
said  to  have  wholly  defeated  its  effect  as  such  upon  the 
jury,  or  that  it  produced  no  impression  upon  their  mind^ 
to  the  prejudice  of  the  defendant.  Erben  v.  LorUlard^  19 
N.  Y.,  299;  Baiard  v.  Oilletty  47  id.,  186.    When  incom- 
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petent  evidence  may  have  a  tendency  to  arouse  the  preju- 
dices of  thejury  it  cannot  he  deemed  harmless.  Anderson 
V.  Rome.  W.  and  O.  B.  B.  Co.,  64  N.  Y.,  334. 

And  this  rule  applies  in  both  civil  and  criminal  cases  and 
with  even  greater  force  in  the  latter  than  in  the  former. 

In  this  case  there  were  some  close  questions  of  fact  aris- 
ing out  of  a  conflict  of  evidence,  and  depending  somewhat 
upon  influences  to  be  derived  from  facts  and  circumstances 
which  the  evidence  tended  to  prove.  And  it  was  guite  im- 
portant that  no  stimulating  influences  of  illegal  evidence  to 
the  a<;tion  or  conclusions  by  the  jiuy  should  be  permitted. 

The  objection  taken  to  the  introduction  of  the  complaint 
was  general,  but  as  the  whole  of  it  so  offered  could  not  in 
any  view  or  in  any  conceivable  event  be  competent  evi- 
dence for  any  purpose,  the  general  objection  was  sufficient 
to  raise  the  question,  and  make  the  exception  available  to 
prevent  error.  Quimby  v.  Straitss,  90  N.  x .,  664;  Bergmann 
V.  JoneSy  94  id.,  51.  it  therefore  becomes  unnecessary  to 
consider  any  of  the  other  exceptions  taken  to  the  admission 
of  evidence  for  the  purposes  of  the  result  here.  And  none 
of  them  seem  to  be  of  a  character  so  substantially  going  to 
the  merits  of  the  case  as  to  require  the  expression  of  the 
opinion  of  the  court  with  a  view  to  the  trial  which  majr 
follow. 

For  the  reasons  before  given,  and  upon  those  grounds 
alone,  the  judgment  and  conviction  shomd  be  reversed,  and 
a  new  trial  ordered. 

Smith,  P,  J.,  Barker  and  Haight,  J.  J.,  concur. 


JuuA  Martin,  Resp't,  v.  jesse  Colby,  App'lt. 

{Supreme  Oaurt,  General  Term,  Fifth  Department,  FOed  October,  1886,) 

•1.  CoKTBACT— Specific  perfori^ance — Covenant. 

A  covenant  in  an  agreement  that  a  party  will  convey  premises  named 
therein  embraces  one  that  he  will  sell. 

2.  Same — Phrasboloot. 

No  form  of  words  or  phraseology  is  necessary  to  the  creation  of  a  con- 
tract obligation.  It  is  sufficient  that  by  the  language  used  the  intention  of 
the  parties  is  fairly  manifested. 

8.  Sealed  inbtruments— Presumption — Consideration. 

An  agreement  imder  seal  is  presumably  supported  by  a  consideration, 
but  this  presumption  may  be  repelled. 

4.  Contract  liabilitt— 2  R.  S.,  185,  §  8. 

The  defendant  having  assumed  an  obligation  to  convev  upon  a  sufficient 
consideration  is  chargeable  with  the  duty  and  legal  liability  to  perform  hia 
undertaking. 

5.  Same— Rescission— Satisfaction—Part  performance. 

Where  the  defendant  for  a  valuable  consideration  binds  himself  to  con- 
vey limd  consisting  of  three  parcels  to  the  plaintiff  within  a  time  limited 
by  the  undertaking  and  before  the  time  so  limited  the  plaintiff  accepts  % 


Digitized  by 


Google 


416  New  York  State  Reporter.  [Sup.Ct. 

deed  of  a  portion  of  the  premises,  the  contract  is  not  necessarily  satisfied 
or  rescinded,  but  this  is  a  partial  performance  and  the  effect  of  it  is  de- 
pendent upon  the  agreement  which  produced  it. 

6.  Same— Condition  precedent,  what  is  not. 

Whereby  the  contract  between  the  defendant  and  the  plaintiff  the  de- 
fendant agreed  upon  the  payment  of  a  stipulated  sum  to  convey  premises 
to  tlie  plamtiff,  and  the  contract  further  provided  that  the  plaintiff  should 
pay  the  defendant  for  improvements  made  by  him.  He  d»  that  upon  a  ten- 
der of  the  stipulated  price  the  plaintiff  became  entitled  to  a  performance 
by  the  defendant,  that  payment  for  the  improvements  were  not  a  condition 
precedent  but  merely  created  a  liability. 

7.  Same — Parties  to  action. 

The  wife  of  the  defendant  is  not  a  necessary  party  to  an  action  for  the 
specific  performance  of  the  contract. 

^.  Sa^ie — ^Evidence— Specific  performance. 

In  an  action  for  the  specific  performance  of  the  contract,  evidence 
olicrcd  by  the  defendant  to  prove  that  his  wife  refused  to  sign  a  deed  of 
the  property  to  the  plaintiff  was  improperly  refused. 

S.  Same — Presumption   that  party  had  power  to  perform  his  con- 
tract. 

It  will  be  presumed  when  nothing  appears  to  the  contrary  tliat  a  party 
is  able  specifically  to  pcriorm  his  undertaking  to  convey,  but  he  will  be  per- 
mitted to  prove  that  he  cannot.  And  such  fact  when  proved  is  in  the  way 
partially  cr  wholly  of  that  form  of  relief  because  a  party  will  not  ordinarily 
be  directed  by  judgment  to  perform  what  he  cannot. 

10.  Same — Partial  performance  accordino  to  contract  and  damages 
will  not  be  decreed — remedy  for  damages. 

The  defendant  could  not  be  unqualifiedly  directed  by  judgment  to  con- 
vey with  covenants  covering  his  wife's  right  of  dower,ncr  the  plaintiff  re- 
quired to  accept  a  conveyance  less  valuable  than  that  which  the  perfrrm- 
ance  of  the  defendant's  contract  requires.  In  such  event  the  \  laintiff 
could  not  take  such  a  deed  as  the  defendant  could  effectually  execute  alone, 
and  damages  for  the  deficiency  in  the  conveyance,  but  his  remedy  would 
be  for  damages  alone. 

Appeal  from   judgment    entered  on  decision  of   Erie 
special  term. 

The  action  is  for  specific  performance  of  an  alleged  con- 
tract to  convey  land  situated  in  the  town  of  Alden,  county 
of  Erie.  On  the  6th  day  of  February,  1880,  the  defendant 
made  to  the  plaintiff  his  bond  in  the  penal  sum  of  $10,  COO, 
containing  the  condition  *'  that  if  the  said  Juha  Martin,  her 
heirs,  executors,  administrators  or  assies,  shall  pay  to  the 
said  Jesse  Colby,  his  executors,  administrators  or  assigns, 
the  just  and  full  sum  of  $5,850,  and  the  interest  from  the 
date  hereof,  in  one  year  from  the  date  hereof,  then  said 
Jesse  Colby,  his  heirs,  executors  or  administrators,  shall- 
execute  and  deliver  to  the  said  Julia  Martin,  her  heirs,  ex- 
ecutors or  administrators,  a  good  and  sufficient  warranty 
deed,  in  fee  simple,  with  the  usual  covenants,  of  the  same 
lands  in  the  town  of  Alden,  which  are  described  in  a  certain 
deed  this  day  executed  by  Levinus  W.  Cornell  and  wife  to 
Jesse  Colby,  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue;  and  the  said  Julia  Martin  shall  pay 
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in  addition  to  the  stated  sum  for  all  improvements  that 
the  said  Jesse  Colby  shall  have  done  on  the  said  lands  dur- 
ing one  year  from  the  date  hereof,  and  the  said  Jesse 
C(5by  shall  have  all  the  privileges  of  the  said  land  as  he 
would  have  if  this  writing  was  not  made." 

The  premises  referred  to  in  this  instrument  contained  160  • 
acres,  and  was  described  in  three  parcels,  one  of  which 
consisted  of  thirty-five  acres,  upon  which  was  a  cheese 
factory  and  some  other  buildings.  On  the  31st  day  of 
March,  1880,  this  thirty-five  acre  parcel  was  by  the  defend- 
ant and  wife  convejed  to  the  plaintiff  by  warranty  deed, 
expressing  the  consideration  of  $3,000.  And  the  plaintiff 
gave  to  the  defendant  a  bond  with  a  mortgage  upon  the 
premises  to  secure  the  payment  of  $2,200  of  the  purchase 
money. 

The  plaintiff  on  February  5,  1881,  caused  a  tender  to  be 
made  to  the  defendant  of  the  amount  she  claimed  was  then 
due  him  of  the  purchase  money,  and  requested  hinl  to  ex- 
ecute to  her  a  deed  of  the  remaining  125  acres.  He  refused 
to  do  this,  and  claimed  that  his  bond  had  been  cancelled 
and  surrendered  up  to  him.  Thereupon  this  action  was 
brought  to  require  him  to  perform  by  the  conveyance  of 
this  125  acres.  The  trial  court  found  that  the  defendant's 
bond  remained  operative,  and  that  the  plaintiff  was  en- 
titled to  its  performance,  and  directed  judgment,  which 
was  entered  against  the  defendant,  that  he  convey  the  land 
to  the  plaintin  on  notice  that  the  purchase  money  is  paid 
into  court.     The  defendant  appeals. 

C.  F.  Tabor y  for  appl't;  L.  P.  Perkins^  for  resp't. 

Bradley,  J. — ^It  is  contended  on  the  part  of  the  defendant 
that  this  bond  does  not  constitute  or  contain  any  agreement 
of  the  defendant  to  support  an  action  for  specific  perform- 
ance. And  this  is  urged  upon  the  ground  that  by  it  he  did 
not  agree  to  sell,  but  only  to  execute  a  deed  upon  a  con- 
dition that  the  plaintiff  did  not  undertake  to  purchase  the 
premises,  and  that  the  bond  was  in  fact  made  without  con- 
sideration. The  agreement  to  convey  embraces  that  to  sell; 
and  the  obligation  in  form  imposed  upon  the  defendant  by 
his  bond  was  the  performance  of  the  condition  expressed  in 
it,  as  effectually  as  if  it  was  in  the  form  of  a  simple  con- 
tract on  his  part  to  sell  and  convey.  It  is  something  more 
than  a  naked  condition,  whidi  was  that  involved  in  Palmer 
V.  F.  P.  and  a  P.  R.  R.  Co.  (11  N.  Y.,  376). 

The  condition  of  a  bond  expresses  the  purpose  for  which 

the  obligation  is  assumed,  and  has  the  support  of  it  for 

the  purposes  of  the  remedy.   The  obligation  expressed  in  the 

instrument  in  question  is  to  execute  and  deUver  to  the 

N.  y.  Rep.,  Vol.  IH.        53 
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plaintiff  a  deed,  upon  jmyment  by  her  of  the  requisite 
amount,  at  the  time  specified.  No  question  applicable  here 
arose  in  Turk  v.  Bidge  (41  N.  Y.,  201).  And  wKile  that 
case  was  correctly  decided  some  remarks  there  made  by  the 
learned  judge  were  unnecessary  to  the  result.  Booth  v. 
Cleveland  mill  Company^  74  N.  Y.,  15,  22;  Merrill  v. 
OreeUy  55  id.,  270.  No  form  of  words  or  phraseolo^  is 
necessary  to  the  creation  of  a  conti-act  obhgation.  It  is 
sufficient  that  by  the  language  used  the  intention  of 
the  parties  is  fairly  manifested,  and  when  that  is  found 
in  the  phraseology  employed  the  instrument  must  be  con- 
strued accordingly.  The  seal  furnishes  a  presumption 
of  consideration  which  may  be  repelled.  The  original 
bond  was  not  produced,  and  the  copy  used  had  no  mark 
following  the  name  described  to  indicate  that  the  original 
was  sealed,  but  the  language  of  the  instrument  declares 
that  it  was  sealed,  which  is  some  evidence  that  the  original 
bond  was  so.  And  the  evidence  tends  to  prove  that  the 
conveyance  was  made  by  Cornell  to  the  defendant,  pursu- 
ant to  an  understanding  between  them  that  the  latter  should 
permit  the  plaintiff  to  purchase  the  property  at  the  price 
mentioned  in  the  bond,  and  that  it  was  made  at  the  same 
time  of  the  conveyance  to  the  defendant  in  consummation 
of  such  imderstanding,  f  oimded  upon  reasons  to  which  it 
is  here  unnecessary  to  specifically  refer.  The  obhgation  of 
the  defendant  having  been  assumed  upon  a  consideration 
sufficient  to  support  it,  he  was  charged  with  the  duty  and 
legal  liabiUty  to  perform  his  undertaking.  2  R.  S.,  136,  § 
8;  Tollman  v.  Franklin^  14  N.  Y.,  584;  worrall  v.  Munn^ 
53  id.,  185;  McCrea  v.  Purmort,  16  Wend.,  460;  Justice 
V.  Lang,  42  N.  Y.,  524. 

The  execution  and  acceptance  of  a  deed  of  a  portion  of 
the  premises  between  the  parties  was  not  necessarily  a  sat- 
isfaction or  recision  of  the  contract  in  question.  It  was  a 
Sart  performance  by  consent  of  the  parties,  before  the  time 
esignated  for  performance,  and  pursuant  to  some  further 
arrangement  between  them,  and  the  effect  of  such  convey* 
ance  upon  the  defendant's  obligation  is  dependent  upon 
the  agreement  which  produced  such  partial  performance. 
This  IS  the  subject  of  a  conflict  of  evidence.  The  evidence 
on  the  part  or  the  defendant  tends  to  prove  that  at  the 
time  of  such  conveyance  of  the  thirty-five  acres  to  the 
plaintiff,  and  pursuant  to  which  it  was  made  arid  taken, 
there  was  an  agreement  that  the  bond  should  be  cancelled. 
And  he  produces  at  the  trial  a  written  instrument  to  which 
the  signature  of  the  plaintiff  is  subscribed,  bearing  even 
date  with  the  deed  to  her,  and  distinctly  stating  that  the 
bond  is  cancelled,  and  gives  evidence  to  the  effect  that  the 
plaintiff  executed  such  written  agreement.     This  is  denied 
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by  the  plaintiff,  and  the  evidence  on  her  part  tends  to 
prove  that  no  such  arrangement  was  made,  that  she  did 
not  subscribe  any  agreement  to  cancel  the  bond;  and  other 
evidence  is  given,  which  it  is  claimed  tends  to  impeach  the 
instrument.  The  parties  also  disagree  about  the  circum- 
stances which  led  to  the  conveyance.  While  the  evidence 
on  the  part  of  the  plaintiff  is  that  it  was  made  and  the 
mortgage  given  at  his  request  and  for  his  accommodation, 
to  enable  him  to  raise  money  to  pay  off  certain  encum- 
brances then  upon  the  premises,  the  evidence  on  the  part 
of  the  defendant  is  directly  to  the  contrary,  and  to  the 
effect  that  it  was  done  wholly  for  the  accommodation  of 
the  plaintiff  and  her  husband. 

These  controverted  facts  were  for  the  determination  of 
the  trial  comii  upon  the  evidence;  and  we  cannot  say  that 
the  court  has  faued  by  its  finding  of  the  facts  against  the 
defendant,  to  represent  the  truth  of  the  occurrences  between 
the  parties.  And  in  that  view  the  defendant's  bond  re- 
mained operative,  and  his  obligation,  on  payment  of  the 
purchase  money  remaining  unpaid,  continued,  and  required 
nim  to  convey  the  residue  of  the  land  to  the  plaintiff.  And 
the  evidence  on  the  part  of  the  plaintiff  tended  to  prove, 
and  the  trial  court  f oimd,  that  tne  amount  tendered  and 
offered  to  the  defendant  was  the  proper  and  requisite  sum, 
and  was  a  complete  tender  of  pertormance  on  ner  part  by 
which  she  was  entitled  to  receive  conveyance  of  such  resi- 
due; and  that  by  his  refusal  the  defendant  was  placed  in 
default. 

This  conclusion  of  the  court  is  excepted  to,  and  the  only 

Spestion  presented  by  this  exception,  other  than  that  of 
act  arising  out  of  the  conflict  of  evidence  (the  finding  upon 
which  we  think  was  iustified),  is  whether  the  plaintiff  was 
required  to  cover  by  the  sum  tendered,  the  value  of  the  im- 
provements the  defendant  had  made  upon  the  premises  dur- 
mg  the  year.  It  appears  by  the  terms  of  the  bond  that  it 
was  contemplated  tnat  the  defendant  might  make  some  im- 
provements during  the  year,  and  that  if  he  did,  the  plain- 
tiff should  pay  him  for  them  in  addition  to  the  sum  before 
mentioned  in  the  condition  of  that  instrument.  It  will  be 
observed  that  this  was  not  in  express  terms  embraced  in  the 
sum  required  to  be  paid  as  the  condition  upon  which  the 
right  to  a  deed  depended,  but  that  his  conveyance  on  pay- 
ment by  her  of  the  purchase  price  of  the  land  ren^red  ms 
obligation  void,  and  if  he  failed  on  such  payroent  to  make 
lo  her  the  deed,  his  obligation  should  remain  in  force.  And 
such  is  the  interpretation  that  it  should  receive. 

The  nature  of  the  liabiUty  which  might  be  incurred  for 
the  improvements  he  should  make  might  be  such  that  she 
could  not  accurately  measure  the  value  of  them.    There 
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was  no  means  provided  by  the  contract  to  arrive  at  their 
value.  And  in  view  of  the  circumstances  the  provision  re- 
ferred to  would  seem  to  have  been  designed  to  create  a 
liabihty  rather  than  a  condition  precedent,  for  improve- 
ments, in  the  event  the  defendant  made  any,  and  such  as 
were  within  the  contemplation  of  the  parties. 

At  the  time  the  tender  was  made,  the  defendant  had  not, 
and  did  not  then  furnish  to  the  plaintiff  any  statement  of 
the  improvements  made  by  him,  or  of  the  amount  or  value 
of  them.  He  then  evidently  put  his  refusal  to  make  the 
deed  mainly  on  his  claim  that  the  bond  was  cancelled,  and 
that  no  obligation  remained  to  convey  the  residue  of  the 
premises.  He  says,  '^I  did  not  put  my  refusal  of  the 
money  tendered  whoUv  upon  the  ground  that  they  didn't 
tender  me  any  money  for  improvements,  but  on  the  ground 
that  the  contract  was  cancelled;  as  to  that,  I  told  them  so; 
not  wholly  on  that,  but  on  the  ground  that  they  did  not  tender 
me  enough  monev,  but  I  didn't  specify  any  sum  nor  any- 
special  demand;  tney  said  they  didn't  tender  me  any  money 
for  improvements." 

It  may  be  assimied  that  the  defendant  was  married  and 
had  a  ^rae  at  the  time  he  made  the  bond.  She  is  not  a 
party.  The  defendant  offered  to  prove  that  his  wife  has 
refused  to  sign,  and  will  not  si^  a  deed  to  the  plaintiff  of 
the  125  acres,  and  took  exception  to  the  rejection  of  the 
evidence.  This  evidence  was  probably  offered  to  show  that 
the  defendant  could  not  specifically  perform  the  obligation 
to  give  a  deed  with  the  stipulated  covenants.  The  trial 
court  directed  iudgment  that  the  defendant  execute  and 
deUver  to  the  plaintiff  a  deed  of  conveyance  with  specified 
covenants,  constituting  what  is  known  as  a  full  covenant 
warranty  deed.  And  to  this  conclusion  exception  was 
taken.  And  to  the  refusal  of  the  court  to  determine  that 
the  deed  should  not  contain  any  covenant  against  a  claim 
or  right  of  dower  of  his  wife,  the  defendant  also  excepted. 
It  will  be  presumed,  when  nothing  appears  to  the  contrary,, 
that  a  party  is  able  specifically  to  perform  his  undertakinc- 
to  convey,  but  he  is  permitted  to  prove  that  he  cannot,  ana 
such  fact  when  estabhshed  is  in  the  way,  partially  or 
whoUy,  of  that  form  of  relief,  because  a  parity  will  not 
usually  be  directed  by  judgment  to  perform  when  he  can- 
not. The  deed,  which  the  defendant  is  by  the  direction  and 
judgment  of  the  court  required  to  give,  cannot  be  made 
unless  his  wife  joins  in  its  execution.  And  one  made  by 
him  alone  with  such  covenants,  will  not  answer  the  require- 
ment of  the  judgment.  Jones  v.  Gardner^  10  John.,  266; 
Stevens  v.  Hunt^  15  Barb.,  17. 

If  the  court  should  become  satisfied  upon  the  trial  that 
the  wife  would  not  execute  the  deed,  the  defendant  would 
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not  be  unqualifiedly  directed  by  the  judgment  to  convey 
with  covenants  covering  her  right  of  dower.  And  the 
plaintiff  is  not  required  to  accept  a  conveyance  less  valua- 
ble than  that  which  performance  of  defendant's  contract 
requires.  In  such  event,  the  plaintiff  could  not  take  both 
such  a  deed  as  defendant  could  alone  effectually  execute, 
and  damages  for  the  deficiency  in  the  conveyance,  but  the 
remedy  would  be  for  damages  only.  Stemberger  v.  Mc- 
Oovem,  56  N.  Y.,  12;  Dixon  v.  Rice,  16  Him,  422. 

The  defendant,  in  his  answer,  alleged  the  refusal  of  his 
wife  to  execute  the  deed.  It  cannot  now  be  said  what 
effect  should  or  would  have  been  given,  if  received,  to  the 
evidence  offered  to  prove  that  she  refused  to,  and  would 
not  execute  the  deed,  but  it  was  error  to  exclude  it.  And 
unless  the  plaintiff  is  wilUngto  accept  a  deed  of  convey- 
ance from  the  defendant  with  covenants  so  qualified  as  to 
obviate  that  question,  a  new  trial  must  be  granted. 

The  defendant,  by  his  obhgation,  undertook  to  make  the 
plaintiff  a  conveyance  with  the  covenants  as  directed  by 
the  judgment.  And  she  is  entitled  to  it,  or  to  the  requisite 
compensatory  damages,  assuming  that  she  is  entitled  to 
recover.  Jones  v.  Gardner,  10  John.,  266;  In  re  Jane 
Hunter,  1  Edw.,  1-6;  ^Bunvell  v.  Jackson,  9  N.  T.,  536; 
Ddevanv.  Duncan,  49  id.,  48^-487. 

It  is  not  apparent  that  the  evidence  of  value  of  the  prem- 
ises could  have  any  legitimate  bearing  except  in  the  event 
that  the  court  should  finally  have  determined  that  the 
plaintiff  was  entitled  to  relief  other  than  that  of  specific 
performance  of  the  contract,  which  might  entitle  such 
evidence  to  consideration.  We  think  no  error  can  be  pre- 
dicted upon  the  exceptions  taken  to  its  reception. 
There  seems  to  be  no  other  question  requiring  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted; 
costs  of  this  appeal  to  abide  the  event,  unless  the  plaintiff 
stipulate  to  so  modify  the  judgment  as  to  direct  tnat  the 
conveyance  be  made  subject  to  the  inchoate  right  of  dower 
of  the  person  who  was  the  wife  of  the  defendant  on  the  5th 
day  of  February,  1880,  and  in  that  event  the  judgment  be 
so  modified,  and,  as  modified,  affirmed  without  costs  of 
this  appeal  to  either  party. 

Smith,  P.  J.,  and  JBarkeb,  J.,  concur. 


Ann  Mai?kleton,  App'lt,  v.  Hannah  Lilly  and  John 
XiLLY,  Eesp'ts. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department,  Med  October,  1886,) 

1.  SiiAiTDER— Damages— Wkit  of  inquiry— Incompetent  Evidence. 

In  action  for  slander,  upon  the  default  of  the  defendants  to  answer  the 
complaint,  judgment  was  directed  for  the  plaintiff  and  a  writ  of  inquiry 
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issued  to  the  sheriff  to  assess  the  damages  which  were  accordingly  assessed. 
The  plaintiffs  moved  to  set  aside  the  inquisition  upon  the  ground  of  the  ad- 
mission of  improper  evidence  on  the  part  of  the  aefendants,  by  which  the 
plaintiff  was  prejudiced.  Held,  that  the  plaintiff,  without  proof,  was  en- 
titled to  nommaf  damages,  and  that  the  defendants  had  the  right  to  meet, 
so  far  as  they  could,  the  evidence  of  the  plaintiff  by  such  evidence  as  was 
proper  by  way  of  mitigation  of  damages.  Ueld,  that  an  inquisition  will  not 
ordinarily  be  set  aside  on  the  ground  that  the  damages  assessed  are  large 
or  small,  nor  for  error  in  the  admission  of  evidence,  unless  it  can  be  seen 
that  the  pai*ty  against  whom  it  is  received  may  have  been  prejudiced  by  it 
or  injustice  may  have  been  occasioned. 

2.    Samb — When  an  inquisition  will  be  bet  aside. 

Held,  that  the  evidence  which,  unaided  by  other  proof ,  did  not  legitimately 
furnish  reasonable  ground  for  belief  in  the  truth  of  charges  maiae  against 
the  plaintiff  in  the  words  spoken  of  her  by  the  defendant,  could  not  properly 
be  used  in  mitigation  of  aamages.  Although  it  cannot  be  seen  that  such 
evidence  did  or  did  not  materially  affect  the  result  to  the  prejudice  of  the 
plaintiff,  yet  if  it  may  have  done  so  it  will  be  ground  to  set  aside  the 
mquisition. 

8.  Same — Damages. 

In  actions  for  slander  the  question  of  damages  is  wholly  for  the  Jury. 

Appeal  by  plaintiff  from  axi  order  of  Monroe  special 
term  denying  motion  to  set  aside  an  inquisition  made  in 
execution  of  a  writ  of  inquiry. 

F.  D,  Wright y  for  app'lt;  &  E.  Payne,  for  resp'ts. 

Bradley,  J. — The  action  is  slander.  On  the  default  of 
the  defendants  to  answer  the  complaint  judgment  was 
directed  for  the  plaintiff,  and  a  writ  of  inquiry  was  issued 
to  the  sheriff  of  Cayuga  coimty  to  proceed  to  assess  the 
damages.  The  jury  made  their  inquisition,  by  which  the 
plaintiff's  damages  were  assessed  at  fiftj  dollars.  The 
plaintiff's  motion  to  set  aside  the  inquisition  is  founded 
mainly  upon  the  ground  that  incompetent  evidence  offered 
on  the  paxt  of  the  defendants  was  received,  and  that  by  it 
the  plamtiff  was  prejudiced. 

The  only  subject  of  inquiry  was  the  amount  of  damages 
suffered  by  the  plaintiff  by  the  pubHcation  bv  the  defend- 
ant, Hannah  Lilly,  of  the  slanderous  words  alleged  in  the 
complaint.  The  plaintiff  was  without  proof  entitled  to 
nominal  damages.  Bates  y.  LoomiSy  5  Wend.,  134.  And 
the  limitation  to  that  may  not  necessarily  be  applicable  to 
an  action  for  slander.  Tripp  v.  Thomas^  3  Bam.  &  Cress., 
427.  The  defendants  had  the  right  to  meet,  so  far  as  they 
could,  the  evidence  on  the  part  of  the  plaintiff  by  calling 
witnesses  and  giving  such  evidence  as  was  proper  by  way  (5 
mitigation  of  aamages.  De  Oaillon  v.  V.  A.  VAigie,  1 
Bos.  &  P.,  868;  Gilbert  v.  Bounds^  14  How.,  47. 

An  inouisition  will  not  ordinarily  be  set  aside  on  the 
ground  tnat  the  damages  assessed  are  large  or  small,  nor- 
will  it  be  set  aside  for  error  in  the  admission  of  evidence, 
unless  it  can  be  seen  that  the  party  against  whom  it  is  re- 
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ceived  may  have  been  prejudiced,  or  that  injustice  may 
have  been  occasioned  by  it.  Ward  v.  Haighty  3  Johns., 
Cases,  80.  There  was  evidence  introduced  against  the 
objections  and  exceptions  of  the  plaintiff,  and  retained 
upon  motion  to  strike  it  out,  which  seemed  to  have 
no  legitimate  bearing  in  mitigation  of  damages.  Such 
was  the  evidence  introduced  by  the  defendants  to  prove 
that  the  plaintiff  suppUed  medicine  to  one  of  the  wit- 
nesses, that  blood  was  found  at  the  places  mentioned,  and 
the  evidence  of  conversations  had  by  others  with  the  de- 
fendant, Hannah  Lilly,  in  which  they  stated  that  they  had 
seen  blood  in  the  several  places  mentioned  by  them,  and 
some  other  evidence  of  Uke  character,  to  which  it  is  un- 
necessary to  specifically  refer,  was  also  incompetent. 

None  of  this  evidence  unaided  by  other  proof  tended  in 
any  degree  to  legitimately  furnish  reasonable  ground  for 
belief  in  the  truth  of  the  charges  made  against  the  plaintiff 
by  the  alleged  words  spoken  concerning  ner  by  the  defend- 
ant. And,  therefore,  could  not  properly  be  used  in  mitiga- 
tion. 

The  defendants  were  permitted  to  introduce  considerable 
evidence  of  this  character.  And  while  it  cannot  be  seen 
that  it  did  or  did  not  materially  affect  the  result  to  the  pre- 
judice of  the  plaintiff  it  may  have  done  so.  No  rule  of 
estimation  of  amount  of  damages  is  appUed  here,  nor  do ' 
we  express  any  opinion  whether  or  not  those  awarded  by 
the  inquisition  were  or  were  not  adequate.  In  actions  of 
this  character  that  question  is  whoUy  for  the  jury.  And 
the  same  words  spoken  of  others  would  not  require  the 
same  measure  of  damages  in  all  cases.  The  circimastances 
of  each  case  properly  govern  the  considerations  which  lead 
to  a  result. 

Whatever  was  the  effect  of  the  admission  of  the  incom- 
petent evidence  referred  to,  it  was  such  as  fairly  requires 
that  a  rehearing  be  had.  Foster  v.  Smithy  10  Wend.  377. 
It  is  suggested  mat  direction  be  given  that  the  assessment 
may  be  had  at  the  circuit.  This  may  be  a  proper  case  for 
the  aid  of  a  justice  of  the  court.  Uazneau  v.  Bryant^  6 
Duer,  668;  S.  C,  4  Abb.  402.  If  either  party  is  so  advised, 
the  question  can  be  brought  to  the  consideration  of  the 
special  term  by  motion. 

The  order  should  be  reversed,  and  motion  to  set  aside  the 
inquision  granted.  Ten  dollars  costs  and  disbursements  of 
this  appeal  to  abide  the  event. 

Smtih,  p.  J.,  Barker  and  Haight,  JJ.,  concur. 
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Charles  Mather  v.  B.  Perley  Freelove  and  Addisoi^ 

Ranney. 

{Supreme  Court,  General  Term,  F(fth  Department,  Filed  October,  1886.) 

1.  Replevin  — Personal    property— Title    to— Fraud— Rescibion   of 

BALE— Bona  fide  purchaser. 

The  plaintiir  sold  property  to  the  defendant,  B.  P.  F.,  who  then  owned 
a  farm  in  the  town  of  M.  and  considerable  personal  property.  The  evi- 
dence tends  to  prove  that  the  plaintiff  was  induced  to  sell  and  take  the  note 
of  B.  P.  F.,  without  an  indorser,  bv  the  representations  of  B.  P.  F.  as  to 
his  responsibility.  Subsequently  B.  P.  F.  left  the  state  and  has  not  re- 
turned. Before  leaving  he  made  a  bill  of  sale  of  his  personal  property  to 
the  defendant,  A.  R.,  and  a  lease  to  him  of  his  farm,  reserving  aprivilege. 
The  evidence  tended  to  contradict  some  of  the  assertionb  of  B.  F  F.  as  to 
his  own  responsibility.  The  defendant,  A.  R.,  is  in  possession  of  the  farm 
and  personal  property,  claiming  the  latter  by  virtue  of  tiie  bill  of  sale.  The 
jury  having  found  that  B.  P.  F.  acquired  the  property  of  the  plaintiff  by 
fraud,  on  appeal,  held,  that  the  sale  by  the  plaintiff  was  voidable  at  his  elec- 
tion, and  his  remedy  to  seek  restoration  of  the  property  was  not  defeated 
by  the  transfer  to  A.  R.  unless  he  was  a  bona  fide  purchaser,  and  the  burden 
was  upon  him  to  establish  such  a  relation  for  his  protection. 

2.  Same— Payment  by  purchaser. 

If  the  sale  to  A.  R.  was  made  solely  for  the  purpose  of  vesting  title  ia 
him,  a  pa3rment  made  by  him  on  account  of  the  purchase  price  was  suffi- 
cient to  establish  his  purchase  as  made  in  good  faith  for  value,  there  being 
no  evidence  that  he  was  cognizant  of  the  circumstances  cf  B.  P.  F.'s  pur- 
.  chase  and  he  was  not  obliged  to  make  inquiry  into  them,  but  the  circum- 
stances attending  the  taking  of  the  bill  of  sale  by  A.  R.  are  proper  for  the- 
consideration  of  the  jury. 

8.  Same— Chaiuje  to  the  jury. 

Where  the  court  has  substantially  charged  the  jury  with  a  certain  proposi- 
tion, it  is  not  required  to  repeat  the  charge  as  to  the  proposition. 

4.  Same— Contract  in  writinq — ^Bvidbnob 

The  fact  that  the  bill  of  sale  would  be  treated  as  the  entire  contract  in  a. 
controversy  between  the  parties  thereto,  does  not  necessarily  govern  the 
rights  between  the  parties  to  this  action. 

5.  Same — ^Evidence. 

The  fact  that  B.  P.  F.  was  indebted  at  the  time  he  left  was  competent 
Its  showing  his  motive  for  disposing  of  his  property  and  leaving  as  he  did. 

0.  Evidence  op  character— Cross  examination. 

The  right  to  test  on  cross  examination  the  evidence  that  the  general 
character  of  a  witness  is  not  §ood,  goes  to  the  inquiry  into  the  particular 
charges  heard  by  the  impeachmg  witness  and  the  character  of  such  specific 
imputations,  but  not  to  the  question  whether  they  are  or  are  not  true. 

Motion  by  the  defendants  for  a  new  trial  on  exceptions 
taken  at  Cayuga  circuit  and  ordered  heard  at  general  term 
in  the  first  instance. 

The  action  is  replevin  to  recover  the  possession  of  five 
cows,  alleged  to  have  been  obtained  by  the  defendant  Free- 
love,  of  the  plaintiff  by  fraud. 

In  February,  1879,  the  plaintiff  sold  the  cows  to  Freelove,. 
and  took  his  note  due  in  one  year  for  the  purchase  price. 
The  defendant,  Freelove,  was  then  in  possession  of  a  farm 
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of  200  acres,  in  the  town  of  Moravia.     He  also  had  in  his 

e)ssession  considerable  personal  property.  The  evidence 
nds  to  prove  that  the  plaintiff  was  induced  to  sell  six  cows 
to  him  and  take  his  note  without  an  endorser  by  the  repre- 
sentations of  Freelove  that  he  was  good  for  it.  Thai  he 
was  worth  all  his  personal  property  free  from  all  incum- 
brance; that  it  was  all  paid  for  and  that  on  his  farm  he  owed 
some,  and  that  his  personal  property  amounted  to  more 
than  twelve  times  the  amoimt  of  such  note,  which  was 
$219.50. 

On  the  night  of  December  12,  1879,  he  and  his  family  left, 
and  depaiiiea  from  this  state  and  he  has  not  since  returned. 
Before  ne  so  left  he  made  a  bill  of  sale  of  his  personal  prop- 
erty on  the  farm  including  the  cows  m  question  to  the 
defendant  Rannev,  who  was  his  brother-in-law,  and  made 
to  him  a  written  lease  of  the  farm  for  a  term  ending  April 
1,  1881,  reserving  the  privilege  to  occiipv  one  room  in  the 
house  and  to  use  a  *^ garden  spot."  Tnere  was  evidence 
tending  to  prove  that  at  the  time  he  purchased  the  cows  of 
the  plaintiff,  Freelove  had  not  paid  for  all  his  personal  prop- 
erty, that  some  of  it  was  mortgaged  to  secure  the  pmxhase 
money,  and  that  his  farm  was  incimabered  by  mortgages 
amounting  to  about  its  value. 

The  defendant,  Ranney,  took  possession  of  the  farm  and 
personal  property,  claiming  the  title  to  the  former  and  the 
possession  of  the  latter  by  vu1;ue  of  the  bill  of  sale  and  lease. 
The  plaintiff  caused  demand  of  the  cows  in  question  to  be 
made  of  him  and  brought  this  action.  The  plaintiff  had  a 
verdict. 

Waters  &  KnoXy  for  applt;  F.  D.  Wright y  for  resp't 

Bradley,  J. — While  the  evidence  was  by  no  means  con- 
clusive that  the  pro^rty  was  obtained  by  the  defendant, 
Freelove,  of  the  plaintiff  by  fraud,  it  was  sufficient  to 
justify  and  support  the  conclusion  to  that  effect.  The  jury 
were  also  permitted  by  the  evidence  to  find  that  the 
plaintiff's  effort  to  reclaim  the  property  was  seasonably 
made  by  him,  and  that  there  was  a  demand  made  of  the 
defendant,  Ranney,  and  refusal  by  him  to  allow  the  plain- 
tiff to  take  the  property.  This  demand  was  not  made  at 
the  farm,  but  some  miles  from  it  and  at  the  city  of 
Auburn.  The  defendant  had  the  right  to  a  reasonable 
time  to  determine  whether  he  would  or  not  comply  with 
the  request,  or  to  decline  then  to  express  any  purpose  in 
that  respect;  he  did  not,  however,  assume  such  position, 
but  expressbr  d^lined  to  permit  the  plaintiff  to  take  this 
property.  This  was  evidence  sufficient  to  justify  the  find- 
mg  by  the  jury  of  conversion  by  the  defendant  if  they  came 
N.  Y.  Rep.,  Vol.  HI.        54 
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to  the  conclusion  that  the  plaintiflf  was  entitled  to  the  pos- 
session of  it  -at  the  time  of  such  demand.  The  ref  usi  to 
permit  the  plaintiff  to  take  the  property  may  properly  be 
construed  as  a  denial  of  his  right  to  do  so,  and  as  a  daim 
by  the  defendant  of  his  right  to  dominion  over  it  to  the 
exclusion  of  the  plaintiff.  Richards  v.  Pitts?  AgrictUturcU 
WorkSy  37  Hun,  1,  and  cases  cited. 

Assuming  as  we  do  in  view  of  the  verdict  that  the  sale 
by  the  plaintiff  was  obtained  by  the  fraudulent  representa- 
tions of  Freelove,  it  was  voidable  at  the  election  of  the 
plaintiff.  And  his  remedy  to  seek  restoration  of  the 
property  was  not  defeated  by  the  transfer  to  the  defend- 
ant, Ranney,  unless  the  latter  was  a  bona  fide  purchaser. 
The  burden  to  establish  such  relation  for  his  protection  was 
with  him.  Stevens  v.  Brennan^  79  N.  Y.,  254.  This  he 
sought  to  do  by  introducing  the  biU  of  sale  to  him  whidt 
expressed  a  consideration  as  paid  and  received  of  $3,000. 
And  he  testified  that  the  payments  made  and  existing 
habihties  specified  amountcKi  to  that  sum,  of  which  the 
cash  payments  were  two  simas  of  $370  and  $1,500.  And 
his  evidence  of  the  payment  of  the  latter  sum  was  sup- 
ported by  the  evidence  of  his  wife.  If  the  sale  to  him  was 
made  and  taken  solely  for  the  purpose  of  vesting  title  in 
him,  such  payment,  if  in  fact  made  on  accoimt  of  the  pur- 
chase price,  would  be  sufficient  to  estabhsh  his  pxu'cnase 
as  made  in  good  faith  for  value,  and  give  protection  to  his 
title  as  against  the  plaintiff,  as  there  is  no  evidence  that  he 
was  then  advised  of  the  circumstances  of  Freelove's  pur- 
chase, and  he  was  not  required  to  make  any  inquiry  mto 
them.    Parker  v.  Conner ,  93  N.  Y.,  118. 

But,  in  view  of  the  relation  of  the  defendant  Ranney  to 
the  action,  his  evidence  and  that  of  his  wife,  altiiough 
imcontradicted  by  other  evidence,  was  not  necessarily  con- 
clusive of  the  fact  to  which  they  testified.  And  all  the 
circumstances  attending  the  transaction  between  the  de- 
fendants shortly  before  Freelove  left,  the  secret  manner  in 
which  they  were  conducted  and  the  alleged  effort  to  conceal 
his  departure  in  the  night  time,  with  the  knowledge  of  the 
defendant  Ranney,  the  time  and  manner  of  the  disposition 
made  by  the  latter  of  most  of  the  property  taken  by  him 
under  the  bill  of  sale,  and  his  statements  made  of  the  pur- 

re  of  Freelove  to  return,  were  considerations  submitted 
the  jury  upon  the  question  of  purpose  of  the  alleged 
sale  by  Freelove  to  Ranney.  Any  one  of  them  alone  could 
not  have  had  much  force,  but  all  taken  together  they  may 
have  characterized  each  other,  so  as  a  whole  to  have  justi- 
fied the  conclusion  that  the  biU  of  sale  and  lease,  with  the 
accompanyinff  circumstances  of  purchase  and  payment, 
were  designed  as  a  contrivance  to  ^ve  cover  to  the  property 
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rather  than  to  constitute  a  bona  fide  sale  and  purchase  of  it. 
The  jury  have  found  against  the  defendants  upon  that 

?[uestion,  and  the  evidence  and  the  inferences  allowable 
rom  it  seem  to  warrant  and  support  that  conclusion.  This 
was,  as  between  the  defendants,  a  sale  by  Freelove  to 
Ranney,  and  assuming  that  the  latter  did  pay  the  purchase 
money,  as  testified  by  him,  it  is  contended  that  although  he 
may  not  have  been  a  bona  fide  purchaser  so  as  to  protect 
his  purchase  as  against  Freelove's  creditors,  his  title  may, 
nevertheless,  be  protected  as  against  the  plaintiff,  who  was 
not  a  creditor  and  did  not  seek  relief  as  such.  And  in  that 
view  the  defendants  requested  the  court  to  charge  'Hhat 
if  the  defendant  Ranney  did  purchase  and  pay  a  valu- 
able consideration  f Dr  the  property  of  Freelove,  without 
notice  of  the  fraud  claimed  by  plaintiff  to  have  been 
practiced  upon  him,  he  is  a  bona  fide  purchaser  so  far 
as  this  case  is  concerned,  and  the  intention  with  which 
Freelove  sold  to  Ranney  is  not  material  in  such  case." 
And  the  coiui}  decUned  to  so  charge  except  as  charged, 
and  the  defendants  excepted.  It  may  be  true  that  the  sale 
may  have  been  fraudulent  as  against  the  creditors  of 
Freelove,  and  effectual  as  against  the  plaintiff,  who  was 

J)roceeding  upon  the  ground  that  bv  reason  of  the  f raudu- 
ent  pretenses  of  his  vendee,  no  title  passed  to  the  latter. 
We  think  the  plaintiff  was  not  concluded  by  the  appear- 
ance of  the  transaction  between  the  defendants,  but  he  was 
at  Uberty  to  inquire  into  its  purpose,  and  see  whether  it 
was  in  fact  intended  as  a  sale  by  Freelove  to  Ranney.  It 
was  in  that  view  that  the  court  had  charged  the  jury  that 
it  was  '^not  sufficient  to  show  that  this  property  was  pur- 
chased with  the  intention  to  defraud  the  creditors  of  Iree- 
love,  because  the  plaintiff  is  not  in  position  to  take  advan- 
tage of  such  intention,  and  to  charge  't  as  constituting 
want  of  good  faith  ;  but  if  this  was  a  mere  pretended  pur- 
chase, if  Kanney  never  meant  to  buy  that  property  and 
make  it  his  own,  but  merely  meant  to  get  a  pretended 
prima  fa^ie  title  to  it,  in  order  to  enable  him  to  dispose  of  it 
lor  the  benefit  of  Freelove,  then  Ranney  was  not  a  bona 
fide  purchaser  of  the  property  as  to  anybody,  and  cer- 
tainly not  as  to  the  true  owner,  who  had  been  induced  to 
part  with  possession  of  it  by  fraud." 

T^ie  question  submitted  m  this  respect  was  whether  the 
transaction  was  in  fact  a  sale  and  purchase  of  the  property, 
and  the  imy  were  instructed  that  for  the  purpose  or  that 
inquiry,  they  were  at  liberty  'Ho  look  beneath  the  instru- 
ment and  behind  it,  and  say  whether  the  transaction  was 
what  it  purported  to  be."  And  that  in  this  respect  they 
must  be  governed  by  the  evidence,  that  fraud  would  not  he 
presimaed.    The  inference  was  justified  by  the  evidence 
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that  the  form  and  appearance  of  sale  and  purchase  given  to 
the  transaction  between  the  defendants  did  not  represent 
its  purpose,  that  the  title  was  placed  in  Ranney  to  aid  the 
conversion  of  the  property  into  money  for  the  benefit  of 
Freelove,  and  although  the  leading  reason  for  it  was  to 
protect  it  against  his  creditors,  the  situation  was  no  less 
available  to  the  plaintiff. 

The  view  taken  is  that  the  proposition  submitted  by  the 
court  to  the  jury  was  justified  hj  the  evidence  and  the 
conclusion  upon  it  was  permitted  m  support  of  the  action. 
The  subject-matter  of  the  request  before  referred  to,  made 
by  the  defendant  to  charge,  was  substantially  embraced 
within  the  terms  of  the  charge  of  the  coini}  as  before  made^ 
that  the  plaintiff  could  not  take  the  property  from  Eanney 
or  recover  if  he  was  a  bona  fide  purchaser  of  it  for  value. 
And  the  question  whether  ne  was  such,  was  in  varioua 
forms  charged.  And  the  right  of  the  plaintiff  to  recover 
was  made  to  depend  upon  the  finding  of  the  fact  that  Ean- 
ney was  not  such  purchaser.  The  court  was  not  required 
to  repeat  what  had  before  been  substantially  said  in  the 
charge  to  the  jury.  The  exception  to  such  refusal  to 
charge  does  not  seem  to  have  been  well  taken. 

The  refusal  to  charge  that  there  was  no  evidence  to  jus- 
tify the  iury  to  find  '^that  the  purchase  evidenced  by  the 
bill  of  sale  was  not  the  entire  contract  as  to  the  personal 
property,"  was  not  error. 

Tnis  proposition  has  before  been  considered.  It  is  true 
that  it  is  the  only  evidence  of  a  contract  in  support  of  the  sale, 
but  that  it  embraced  or  fully  expressed  the  purpose  of  the 
parties  in  making  the  bill  of  sale  is  another  inquiry  which 
arose  out  of  the  circumstances  surroimdin^,  preceding  and 
following  the  transaction  of  making  that  instrument. 
And  that  inquiry  does  not  depend  upon  the  fact  that  as  be- 
tween the  parties  to  it,  they  would  be  concluded  by  its 
terms. 

In  a  controversy  between  them  upon  the  evidence  appear- 
ing in  the  record  nere  it  would  be  treated  as  the  entire  con- 
tract of  sale,  but  that  fact  does  not  necessarily  govern  the 
rights  between  the  parties  to  this  action.  1  Greenl.  Ev.,  § 
279;  McMcLster  v.  Insurance  Company,  55  N.  Y.,  223; 
Brown  v.  Thurber,  17  id.,  613. 

The  fact  as  such  that  Freelove  was  indebted  at  the  time 
he  left  in  December,  was  not  important,  but  it  was  compe- 
tent as  bearing  upon  the  question  of  his  motive  or  purpose 
in  disposing  of  his  property  and  leaving  in  the  manner  that 

This  would  have  been  admissible  for  a  like  purpose  in  an 
action  in  the  natui^e  of  a  creditor's  bill,  and  wnile  the  right 
of  the  plaintiff's  action  rests  upon  a  different  foundation 
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and  is  supported  by  a  different  principle,  the  reasons  T7hich 
would  makie  such  evidence  coropetent  m  the  former,  apply  to 
some  extent  to  this  action.  They  both  may  be  supported 
by  the  piupose  to  cover  by  the  alleged  sale  and  purcnase  of 
the  property  in  view. 

The  objectiOii  to  the  accoimt  against  Preelove  on  the 
account  book  of  Dr.  Powers,  deceased,  was  general.  And 
if  it  had  specified  the  defect  in  the  prelimmary  evidence 
might,  perhaps,  been  obviated.  The  exception  to  the  ex- 
clusion of  the  evidence  of  defendant  Eanney  offered  by  way 
of  explanation  of  specific  imputations  against  his  charac- 
ter which  a  witness  called  to  unpeach  stated  he  had  heard, 
were  not  well  taken.  The  trutn  or  falsity  of  the  rumors 
was  not  the  proper  subject  of  evidence  upon  the  inquiry 
concerning  his  reputation.  That  depended  upon  the  esti- 
mation of  his  character,  founded  upon  what  was  said  of 
him  in  the  community.  The  right  to  test  on  cross-exami- 
nation the  evidence  that  the  general  character  of  a  wdtness 
is  not  good,  goes  to  the  inquiry  into  the  particular  charges 
heard  bjr  the  impeaching  witness,  and  the  character  of  such 
specific  imputations,  but  not  to  the  question  whether  they 
are  or  are  not  true. 

The  case  of  Stape  v.  People  (85  N.  Y.,  390),  goes  no 
further  than  that.  The  evidence  of  the  witness  on  his  re- 
direct examination  by  the  plaintiff  in  respect  to  such 
specific  charges  heard  by  him,  was  competent  only  as  sup- 
plementary to  the  cross-examination  in  which  he  was 
asked  if  he  had  heard  any  other  charges  than  those  men- 
tioned, and  having  answered  that  he  had  not,  his  attention 
was  not  erroneously  called  by  the  further  examination  to 
those  referred  to  by  him. 

The  main  questions  of  fact  upon  the  merits  were  not  free 
from  difficulty,  as  the  facts  did  not  rest  wholly  in  evidence 
direct  and  explicit,  but  were  dependent  much  upon  deduc- 
tions and  inferences  which  it  furnished.  The  case  properly 
went  to  the  jury  upon  all  the  facts  essential  to  the  cause  of  - 
action.  The  exceptions  in  that  respect  do  not,  nor  do  any 
of  the  exceptions  appear  to  have  been  weU  taken. 

The  motion  for  a  new  trial  shoidd  be  denied,  and  judg- 
ment ordered  on  the  verdict. 

Barker  and  Haight,  JJ.,  concur. 


James  S.  Casten,  Eesp't,  v.  George  V.  Decker,  AppPt. 

{Supreme  Court,  General  Term,  Fffth  Dcjpartment,  Filed  October,  1886.) 

•Contract— Entire— Excuse  for  non-performance — Quantum  meruit. 
The  plaintiff  made  an  agreement  with  the  defendant  that  he  and  his  wife 
would  work  for  him  for  a  stated  term  at  a  fixed  compensation  per  month; 
before  the  end  of  the  term  agreed  upon  the  plaintiff  ceased  work  under 
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the  contract,  alleging  as  the  reason  the  sickness  of  his  wif a  SMr^thBX 
the  agreement  was  an  entire  and  indivisible  one  for  service,  and  the  plain- 
tiff was  not  entitled  to  recover  without  complete  performance,  unless  such 
performance  was  in  some  manner  excused.  Meld,  that  the  sickness  of  his 
wife  was  an  adequate  excuse.  There  was  no  means  provided  by  the  terms 
of  the  contract  to  sever  the  services  of  the  plaintiff  and  his  wife  so  as 
to  require  or  enable  the  plaintiff  himself  to  proceed  without  some  new 
arrangement;  that  the  plaintiff  was  entitled  to  a  recovery  upon  the  quan^ 
turn  meruit  for  tlie  services  performed  by  him  and  his  wife. 

Appeal  from  iudgment  df  Chautauqua  county  court  re- 
versing a  justice  s  judgment. 

The  evidence  tends  to  prove  that  the  plaintifif  made  an 
agreement  with  the  defendant,  that  he  and  his  wife  would 
work  for  him  for  the  term  of  seven  months,  at  the  price  of 
twenty-five  dollars  per  month;  that  they  entered  into  the 
service  of  the  defendant  under  such  contract  March  3d, 
1884,  and  continued  to  work  imtil  the  lOth  day  of  Jime, 
and  not  thereafter.  The  reason  given  by  the  plaintiff  for 
the  termination  of  the  service  was  the  sickness  of  his  wife. 
At  the  close  of  the  evidence  on  the  part  of  the  plaintiff,  the 
motion  of  the  defendant  for  a  non-suit  on  the  groimd  that 
the  plaintiff  had  "failed  to  make  a  case"  was  granted. 
And  on  appeal  the  iudgment  of  non-suit  entered  by  the 
justice  wets  reversed  by  tne  county  court.  The  plaintiff  ap- 
peals. 

J.  O.  Record^  for  applt;  Jos.  E.  Bixhy^  for  resp't. 

Bradley,  J. — The  agreement  was  an  entire  and  indi- 
visible one  for  services,  and  the  plaintiff  was  not  entitled  to 
recover  without  complete  performance  unless  such  per- 
formance was  in  some  manner  excused.  His  evidence  was 
to  the  effect  that  his  wife  was  taken  ill  and  unable  to  pro- 
ceed with  the  work  on  her  part.  This,  if  so,  was  an  ade- 
quate excuse  for  not  proceeding  with  the  further 
performance  of  the  contract..  There  was  no  means  pro- 
vided by  its  terms  to  sever  the  services  of  the  plaintiff  and 
wife  so  as  to  require  or  enable  the  plaintiff  himself  to 
proceed  alone  without  some  new  arrangement,  which,  as 
his  evidence  tends  to  prove,  he  and  the  defendant  were 
unable  to  make.  The  evidence  of  the  plaintiff,  if  taken  as 
true,  was  sufl&cient  to  justify  a  recovery  upon  the  quantum 
meruit  for  the  services  penormed  by  him  and  his  wife. 
And  the  stipulated  price  mentioned  in  the  contract  was 
some  evidence  of  the  monthly  value  of  their  services,  sub- 
ject to  reduction  or  abatement  of  such  amount  by  evidence 
on  thepart  of  the  defendant.  Fdhy  v.  Norths  19  Barb., 
341;  Wolfe  v.  Howes,  24  id.,  174,  666;  affirmed  20  N.  Y., 
197;  Clark  v.  Gilbert ,  26  id.,  279;  Spalding  v.  Rosay  71 
id.,  44;  Seymour  v.  Cogger ,  13  Hun,  32. 

The  evidence  presented  a  question  of  fact  for  the  justice 
to  determine  in  the  consideration  of  the  case  upon  the 
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merits.  And  he  would  have  beeij  justified  in  finding  against 
the  plaintiff,  because  an  important  fact,  vital  to  his  cause 
of  action,  rested  wholly  upon  his  testimony.  The  question 
of  his  credibility  in  view  of  his  relation  to  the  action  was 
for  the  consideration  of  the  justice.  And  the  finding 
against  him  of  any  fact  supported  only  by  his  evidence 
would  not  have  been  en'or.  There  was  also  some  evidence 
given  by  him  bearing  upon  the  question  whether  the  sick- 
ness of  his  wife  was  such  as  he  represented  it,  and  the 
actual  and  necessary  cause  of  the  discontinuance  in  the  ser- 
vice of  the  defendant.  But  the  difficulty  is  that  the  justice 
decUned  to  consider  the  case  on  the  merits  or  on  the  facts 

E resented  by  the  evidence,  and  disposed  of  it  as  matter  of 
iw  by  non-suiting  the  plaintiflE,  and  thereby  holding  that 
no  facts  were  furnished  by  the  evidence  in  any  view  that 
toight  be  taken  of  it  to  permit  or  support  a  judgment  for 
the  plaintiff.  This  was  error.  The  duty  of  the  trial  court 
required  by  the  evidence  was  to  determme  the  question  of 
fact  fumisned  bv  the  evidence.  And  his  judgment  either 
for,  or  against  the  plaintiff,  upon  the  evidence  as  it  stood 
when  the  non-suit  was  granted  would  not  have  been  with- 
out support.  There  is  nothing  in  the  form  of  pleading  to 
defeat  the  plaintiff's  right  of  recovery,  and  no  such  question 
was  raised  by  the  motion  for  non-suit. 
The  judgment  should  be  affirmed. 
Smtth,  p.  J.,  Barker  and  Haight,  J. J.,  concur. 

Frederick  J.  Blaesi  et  al.j  App'lts,  v.  Carounb  Blaesi, 

Eesp't. 

{Supreme  Court,  General  Term,  Fifth  Department,  Fildd  October,  1886.) 

1.  HuSBAim  AND  WIPE — CONVEYANCE  FROM  WIFE  TO  HX7BBAND. 

A  deed  from  a  wife  to  her  hui^band  although  duly  executed  and  delivered 
is  void  at  law. 

2.  Same — What  necessabt  for  its  establishment  in  Equrrr. 

For  the  purpose  of  obtaining  the  assistance  of  equity  to  establish  such  a 
deed  as  a  conveyance  of  the  property  by  the  wife  to  her  husband,  a  val- 
uable consideration  is  requisite,  and  the  circumstances  under  which  it  was 
executed  will  also  be  considered  upon  the  question  whether  it  should  be 
supported  as  a  conveyance. 

&  Samb—Evidencb— Competency  of— Code  Civil  Procedure,  §  829. 

In  an  action  regarding  real  property  conveyed  to  a  wife  by  the  grantee 
of  her  husband,  one  of  the  plamtiSs  testified  as  a  witness  that  a  conversation 
took  place  between  deft  and  her  husband,  the  husband  having  died  before 
the  commencement  of  the  action.  Evidence  of  this  conversation  was  ex- 
cluded. UM,  that  the  evidence  was  improperly  excluded,  that  the  wit- 
ness was  a  imrty  and  interested  in  the  event,  and  was  examined  in  his  own 
behalf  and  interest  and  that  of  his  co-plaintiifs,  but  not  against  the  execu- 
tor, administrator  or  survivor  of  a  deceased  person  or  a  person  deriving 
title  from,  through  or  under  a  deceased  person,  although  his  erantor  tooE 
.  his  title  from  the  husband.  That  fact  does  not  presumptively  place  her 
within  the  relation  to  the  deceased  required  to  give  application  to  the  inhi- 
bition of  the  statute. 
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Appeal  from  judgment  of  Mom*oe  special  term  dismiss- 
ing complaint. 

Barhtte  &  Beed^  for  app'lt;  William  E.  Werner^  for 
resp't. 

Bradley,  J. — Action  to  establish  a  deed  of  conveyance 
alleged  to  have  been  made  by  the  defendant  to  Jacob  F. 
Blaesi,  her  husband,  deceased.  He  having  title,  conveved 
the  premises  to  one  Jacob  Stubenbord,  May  18,  1874:.  And 
on  May  17,  1877,  he  married  the  defendant.  On  June  - — , 
1877,  Stubenbord  conveyed  the  premises  to  her.  Jacob 
died  intestate  in  December,  1883.  The  plaintiffs  are  his 
heirs-at-law,  and  they  allege  that  the  defendant  made  and 
deUvered  to  him  in  1882,-  a  deed  of  conveyance  of  the  land 
in  question. 

They  demand  judgment  that  the  deed  may  be  produced, 
and  that  they  be  adjudged  the  owners  of  the  premises  as 
such  heirs,  subject  to  her  right  of  dower.  The  all^ations 
of  conveyance  are  put  in  issue  by  the  defendant's  answer. 
The  trial  court  found  that  the  defendant  took  title  from 
Stubenbord,  and  has  since  continued  to  be,  and  is  the 
owner,  and  in  the  possession  of  the  premises;  and  directed 
judgment  dismissing  the  complaint  on  the  merits. 

There  was  evidence  tending  to  prove  that  the  defendant 
executed  a  deed  of  the  premises,  and  acknowledged  its  ex- 
ecution before  a  notary  pubUc,  which  in  terms  conveyed 
them  to  her  husband  in  1882,  or  1883,  prior  to  his  death; 
that  after  his  death  the  deed  was  in  a  desk  which  contained 
his  papers,  and  that  the  consideration  expressed  in  it  was 
$1200.    All  the  evidence  given  of  facts  material  on  the  sub- 

{'ect  was  that  of  the  plaintiffs.  And  whatever  view  maj 
>e  taken  of  its  terms  as  expressed  by  their  testimony,  then* 
relation  to  the  action  and  the  interest  they  had  in  the  event, 
presented  a  question  of  credibility  for  the  court  to  deter- 
mine. In  that  view,  without  considering  any  other,  the 
conclusion  may  be  deemed  supported.  And  for  the  same 
reason,  the  exception  to  the  refusal  of  the  trial  court  to  find 
the  execution  and  deUvery  by  the  defendant  to  her  hus- 
band of  the  alleged  deed,  was  not  well  taken.  The  burden 
was  with  the  plaintiffs  to  estabhsh  by  satisfactory  evi- 
dence aU  the  facts  requisite  to  the  reUef  asked  for.  The 
defendant  had  the  apparent  title  to  the  premises  by  deed  of 
conveyance  producea  at  the  trial.    The  plaintiffs  sought  to 

})rove  that  by  an  tmproduced  deed  she  had  conveyed  the 
and  to  her  husband.  This  required  its  execution  and  de- 
Uvery by  her  to  him.  Then  it  would  be  void  at  law.  And 
for  the  purpose  of  obtaining  the  assistance  of  equity  to 
estabhsh  it  as  a  conveyance  of  the  property  by  her  to  her 
husband,  a  valuable  consideration  was  requisite.     And  the 
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-circumstances  iinder  which  the  deed  is  executed  by  a  wife 
to  her  husband  will  also  be  considered  upon  the  question 
whether  it  should  and  will  be  supported  as  a  conveyance. 
Shepard  v.  Shepard^  7  John.  Ch.,  57;  White,  v.  Wager^  25 
N.  Y.,  328;  amnmng,  32  Barb.,  250;  Winansr.  Peebles, 
32  N.  Y.,  4:23;  reversing,  31  Barb.,  371;  Hunt  v.  JohnsoUy 
44  N.  Y.,  36;  Johnson  v.  Eogers,  35  Hun,  267;  Warltck  v. 
Whitey  86  N.  C,  139;  S.  C,  41  Am.  Ecp.,  453. 

The  evidence  tending  to  prove  that  the  alleged  deed 
expressed  the  consideration  of  $1,200,  may  have  been  suf- 
ficient to  permit,  although  not  to  require  the  conclusion 
that  the  instrument  contained  the  acknowledgment  of  the 
receipt  of  such  sum;  which^  if  so  found,  might  constitute 
some  evidence  of  such  consideration  {Jachson  v.  McChes- 
neyy  7  Cow.,  360;  Wood  v.  Chopin,  13  N.  Y.,  509),  but 
what  force  it  should  have  as  such,  or  whether  cntitied  to 
any,  would  depend  upon  circumstances  which  require  no 
consideration  on  this  review. 

The  difficulty  arises  upon  exceptions  taken  to  the  ex- 
clusion of  evidence  on  the  trial.  One  of  the  plaintiffs  testi- 
fied that  a  conversd^tion  took  place  between  xhe  defendant, 
her  husband,  and  himself.  And  his  evidence  of  such  con- 
versation was  excluded  as  incompetent  tmder  Code  of  Civil 
Procedure,  §  829.  The  witness  was  a  party,  and  interested 
in  the  event,  and  was  examined  in  nis  own  behalf  and 
interest  and  that  of  his  co-plaintiffs,  but  not  against  the 
executor,  administrator  or  survivor  of  a  deceased  person, 
or  a  person  deriving  title  from,  through,  or  under  a  de- 
ceased person. 

The  defendant  took  her  title  from  a  person  other  than 
her  husband,  and  although  her  gpintor  took  his  title  from 
him,  that  fact  does  not  presumptively  place  her  within  tne 
relation  to  the  deceased  required  to  give  appUcation  to  the 
inhibition  of  the  statute  refcnfed  to. 

Her  grantor  would  be  excluded  as  against  her  from  testi- 
fying to  personal  communication  hcd  by  him  with  the  de- 
ceased. This  contest  is  between  the  defendant  and  the 
heirs  of  the  decedent.  They  claim  under  him,  and  as 
against  them  the  defendant  would  not  be  permitted  to 
rdate  i)ersonal  transactions  or  communications  had  by 
her  with  him  in  his  lifetime,  but  their  transactions  witn 
him  as  against  her  do  not  seem  to  come  within  the  letter 
or  spirit  or  the  provisions  of  such  section. 

The  exception  to  the  exclusion  of  the  evidence  seems  to 
have  been  weU  taken.  And  wo  think  the  striking  out  the 
statement  of  the  witness  that  he  saw  the  deed  in  the  pos- 
session of  the  husband  was  error,  not  only  for  the  reason 
before  given,  but  because  it  did  not,  as  it  stood,  tend  or 
KY.  Eep.,Vol.  m.        65 
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purport  to  prove  any  personal  transaction  between  V>im 
and  the  witness. 

There  seems  to  have  been  no  error  upon  the  trial  or  in 
the  decision,  other  than  in  the  ruling  excluding  and  striking 
out  the  evidence  referred  to.  And  for  those  reasons  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

Costs  to  abide  event. 

SMirH,  P.  J.,  and  Barker,  J.,  concur. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Anna. 
Matilda  Piffard  and  Charles  Jones,  as  Executors,  etc., 
of  DAvm  Piffard,  Deceased. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October,  18S6,) 

!•  Will— Powers  m— Common  law  rule  abrogated— 1  R.  S.,  737,  §  126. 
A  codicil  to  the  will  of  a  testator  provides  as  follows:  "I  do  hereby 
direct  that  my  said  daughters,  8.  E.  P.  and  A.  M.  P.,  named  in  my  said 
will,  shall  have  power  by  their  several  wills  heretofore  or  hereafter  duly 
made  and  executed  to  dispose  of,  devise  and  bequeath  the  share  of  my 
,  estate  devised  and  bequeathed  to  them  severally  in  and  by  my  said  will. 
And  to  that  end  I  direct  that  such  share  or  shares  shall  be  paid  over  by 
my  executor  to  the  executor  or  trustee  named  in  and  by  the  sevend  wills 
of  my  said  daughters  in  case  of  the  death  of  them  or  either  of  them  in  my 
lifetime  "  ♦  *  ♦  Subsequent  to  the  making  of  this  codicil,  and  prior 
to  the  death  of  the  testator,  his  daughter  B  E.  P.  died,  disposing  of  her 
proper^  by  will,  but  using  no  words  referring  to  the  power  granted  by 
the  will.  Held,  that  the  rulo  of  the  common  law  requiring  aflSrmative  evi- 
dence in  a  will  of  intent  to  execute  by  it  a  power  of  appointment  for  its 
consummation,  has  been  abrogated  by  1  R.  8.,  787,  §  126,  which  prescribes 
that  lands  embraced  in  a  power  to  devise  shall  pass  by  a  will  purporting 
to  convey  all  the  real  property  of  the  testator,  unless  the  intent  that  the 
will  shall  not  operate  as  an  execution  of  the  power,  shall  appear  expressly 
or  by  necessary  implication,  and  that  this  rule  is  applicable  to  personal  as 
wdl  as  real  property. 

2.  Same — When  operative— Vesting  op  rights. 

Though  the  power  expressed  in  the  will  did  not  become  effectual  as  such 
unlH  the  death  of  the  testator,  ai}d  at  the  time  of  the  daughter's  decease  the 
estate  of  the  testator  formed  no  part  of  her  property,  and  her  will  was  in- 
cHectual  to  vest  as  of  that  time  any  right  to  it  m  her  legatees,  yet  the 
operation  of  its  provisions  became  effectual  upon  his  death  to  vest  rights 
which  were  inchoate  at  the  time  of  the  daughter's  death. 

8.  Same— Construction. 

The  execution  of  the  power  not  being  dependent  upon  the  actual  int^t 
in  fact  of  the  donee  at  tie  time  of  making  her  will,  but  only  on  the  sufll- 
ciency  of  its  provisions  to  carry  the  property  and  permit  her  executor  to 
dispose  of  or  distribute  it,  the  words  "my  property,"  used  by  the 
daughter  in  her  will,  cannot  fairly  be  treated  as  words  of  limitation  to 

Eroperty  the  title  to  which  was  vested  in  her  at  the  time  of  the  decease, 
ut  embraced  all  which  she  then  or  in  any  future  event  had  the  right  to 
dispose  of  by  her  will. 

Appeal  from  a  portion  of  a  decree  of  the  surrogate's 
court  of  Livingston  county. 

By  his  will  of  date  July  24,  1876,  David  Piflfard  directed 
his  executors  to  sell  all  his  property,  real  and  personal. 
And  after  the  payment  of  his  debts  and  f imeral  expenses, 
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he  g^ve  and  bequeathed  one-fifth  of  the  remaining  proceeds 
to  ms  daughter  Sarah  Eyre  Piflfard.  By  codicil  of  date, 
April  24,  1878,  he  made  some  change  of  the  executors 
named  in  his  will,  whiph  he  confirmed  in  every  respect  not 
modified  by  the  codicil,  and  added,  *^  I  do  hereoy  direct  that 
my  said  daughters,  Sarah  Eyre  Piffard  and  Ann  Matilda 
Piffard,  named  in  my  said  will,  shall  have  power  by  their 
several  wills  heretofore  or  hereafter  duly  made  and  exe- 
cuted to  dispose  of,  devise  and  bequeath  the  share  of  my 
estate  devised  and  bequeathed  to  them  severally  in  and  by 
my  said  will,  and  to  tnat  end  I*  direct  that  such  share  or 
shares  shall  be  paid  over  hj  my  said  executors  to  the 
executors  or  trustees  named  in  and  bv  the  several  wills  of 
my  said  daughters,  in  case  of  the  death  of  them,  or  either 
of  them,  in  my  lifetime,  instead  of  to  my  said  daughter  or 
daughters;  but  if  my  said  daughters  shall  survive  me, 
then  such  shares  shall  be  paid  to  them  severally  as  now 
provided  in  and  by  my  said  will."      ^ 

He  made  another  codicil  of  date  April  24,  1878,  by  which 
he  made  &  further  change  of  executors,  and  declared  his 
confirmation  of  the  previous  codicil.  On  March  6,  1880, 
he,  by  codicil,  made  some  additional  changes  of  executors, 
and  m  all  other  respects  confirmed  his  will  and  the  two 

?revious  codicils.  By  another  codicil  of  date  September 
.  1881,  he  refers  to  the  death  of  his  daughter  Sarah  Eyre 
Piffard,  who  had  before  been  named  as  one  of  the  execu- 
tors of  his  will,  makes  some  sUght  changes  affecting  no 
question  here,  and  ratifies  and  confirms  the  will  and  codi- 
cds,  except  as  thereby  expressly;  changed.  And  on  June  3, 
1882,  he  makes  another  codicil,  in  which  he  savs,  *^I  hereby 
ratif  jr  and  confirm  my  said  will,  and  the  lour  f  oregoine 
codicils  thereto,  except  as  the  same  are  expressly  changea 
or  modified  by  this  codicil."  He  died  June  27,  1883,  and 
his  will  and  •the  codicils  were  admitted  to  probate  Septem- 
ber 3,  1883,  and  letters  testamentary  issued  to  the  execu- 
tors. Sarah  Eyre  Piffard  made  her  will  August  21,  1880, 
by  which  she  made  disposition  of  all  of  her  property.  She 
died  August  26,  1881,  and  her  will  went  to  probate,  and 
letters  testamentary  were  issued  to  the  executors  by  her 
nominated  September  30,  1881. 

The  executors  of  the  will  of  David  Piffard  proceeded  on 
the  assumption  that  the  legacy  to  Sarah  Eyre  Piffard,  by 
reason  of  her  death  before  that  of  their  testator  had  lapsed, 
and  that  he  died  intestate  as  to  that  one-fifth  of  his  estate 
bequeathed  to  her,  and  made  distribution  of  it  amongst  his 
next  of  kin,  and  upon  their  accounting  the  executors  filed 
an  accoimt  accordingly.  This  was  contested,  and  the  sur- 
rogate determined  that  the  legacy  of  one-fifth  to  Sarah 
Eyre    Piffard   had    not    lapsed,   but  that  the   power  of 
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appointment  was  executed  by  her  will,  and  that  such 
one-fifth,  amounting  to  $6,005.94:,  should  be  fmd  by  the 
distributees  receiving  it  to  the  executors  of  her  wQl.  Decree 
was  entered  accordmgly,  from  whiph  this  appeal  is  taken 
by  the  executors  of  the  will  of  David  Piflfard. 

John  B.  Strang,  for  appl'ts;  George  F.  Yeoman,  for  ex- 
ecutors of  Sarah  Eyre  Pfiffard;  F.  A.  Wilson^  for  Emma 
Piflfard,  contestant  and  resp't. 

Bradley,  J. — The  question  presented  is  whether  the 
legatees  of  the  will  of  Sarah  Eyre  Piflfard  are  entitled 
to  the  one-fifth  part  of  the  estate  of  David  Piflfard,  deceased, 
by  virtue  of  the  power  of  appointment  and  direction  given 
by  his  will.  If  their  right  dei)ended  upon  a  mere  power 
given  by  his  will,  without  any  other  supporting  provisions, 
and  the  execution  of  it  by  her  will,  there  might  be  some 
diflftculty  in  supporting  their  claim  in  view  of  the  provisions 
of  her  will,  and  of  tlje  fact  of  her  decease  prior  to  that  of 
the  donor  of  the  power,  Jones  v.  Southall,  32  Beavan,  31. 
And  a  hke  diflBcmty  would  be  apparent  if  the  affirmative 
finding  of  intent  in  fact,  on  her  part,  to  execute  the  power 
were  requisite  to  such  result,  ^ut  the  provisions  of  the 
wiU  of  David  Piflfai'd  go  further,  and  make  the  will  of  his 
daughter  operate  as  an  execution  of  the  power  in  the  event 
only  that  he  survive  her,  otherwise  the  fund  goes  to  her,  as 
its  sole  beneficial  legatee.  And  the  rule  of  the  common 
law  requiring  aflSrmative  evidence  in  a  will  of  intent,  to 
execute  by  it  a  power  of  appointment  for  its  consummation 
has  been  abrogated  by  the  Statute  which  provides  that 
'^  lands  embraced  in  power  to  devise,  shall  pass  by  a  will 
purporting  to  convey  all  the  real  property  of  the  testator, 
unless  the  intent  that  the  will  shall  not  operate  as  an  execu- 
tion of  the  power,  shall  appear  expressly,  or  by  necessary 
implication."  1 R.  S.,  737,  §  126.  The  rule  declared  by  this 
statute  is  applicable  to  personal  as  well  as  to  real  property. 
Cutting  v.  (jutting,  86  N.  Y.,  522;  Hutton  v.  Benkard,  92 
id.,  296. 

It  is,  however,  contended  on  the  part  of  the  appellants, 
that  her  intent,  that  her  will  should  not  operate  as 
an  execution  of  the  power,  does  appear  by  necessary 
implication,  because  her  death  was  nearly  two  years 
prior  to  that  of  her  father,  and  by  her  wiU  the 
mtent  appears  to  dispose  by  it  of  her  property  only.  It 
is  quite  xrue  that  the  power  expressed  m  his  will  did  not 
become  eflfectual  as  such  until  his  death,  and  that  at  the 
time  of  her  decease  the  fund  in  question  was  no  part  of  her 
property,  and  her  will  was  ineffectual  to  vest  as  of  that 
time  any  right  to  it  in  her  legatees.  While  no  greater  force 
could  be  given  to  her  wiU  than  it  then  had,  the  operation  "• 
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of  its  provisions  may  have  become  effectual  in  some  futm^ 
event  to  afford  and  vest  rights  which  were  inchoate  at  the 
time  of  her  death. 

If  permitted  to  apply  to  personal  property  the  statutory 
term  appUcable  to  powers  as  such,  that  given  by  the  will 
of  David  Pifford  may  be  treated  as  a  general  and  beneficial 

Sower.  1  R.  S.,  sections  77-79.  No  person  other  than  the 
onee  of  the  power  had  any  interest  in  its  execution.  And 
there  is  no  apparent  diflflculty  arising  out  of  her  death 
prior  to  that  of  the  donor  in  the  consummation  of  the  ex- 
ecution of  it  through  the  wiU  of  the  former  if  the  provi- 
sions of  the  wills  of  both  of  them  are  such  as  to  fairly 
require  that  result. 

This  situation  renders  the  consideration  of  the  purpose  of 
the  father  as  found  in  his  vdll  somewhat  important.  He 
evidently  intended  to  dispose  of  all  his  property  by  his  wilL 
And  his  purpose  in  that  respect  should  be  effectuated  if  cir- 
cumstances permit.     Vernon  v.  Vernon,  53  N.  T.,  351. 

The  situation  which  he  had  in  view  to  give  effect  to  the 
execution  of  the  power  was  his  survival  of  the  donee  of  the 
power,  and  in  that  event  only  directed  the  payment  of  the 
fund  (the  one-fifth  of  the  proceeds  of  his  estate)  to  the  ex- 
ecutors of  her  will.  Such  direction  is  in  that  event  un- 
Sualified  by  any  provision  of  his  will,  but  it  may  be 
eemed  dependant  upon  the  sufficiency  of  the  provisions  of 
the  wiU  of  nis  daughter  to  dispose  of  tne  fund. 

This  right  of  execution  of  Ihe  power  and  disposition  of 
the  fund  was  not  confined  to  a  testamentary  mstrument 
made  after  that  of  the  donor  by  which  the  power  was 
created,  but  he  expressly  gave  the  effect  of  execution  of  the 
power  to  the  wiU  of  the  donee  if  it  had  been  before  then 
made.  • 

It  would,  therefore,  seem  that  the  execution  of  the 
power  wets  not  by  him  made  dependent  upon  the  actual 
intent  in  fact  of  the  donee  at  the  time  of  making  her  will, 
but  only  on  the  sufficiency  of  its  provisions  to  carry  the 
fund  and  permit  her  executors  to  dispose  of  or  distribute  it. 
Miss  Piffard  disposed  of  all  her  property  by  the  terms  of 
her  will.  And  the  words,  "  my  property,"  which  she  used 
in  the  will,  cannot  fairly  be  treated  as  words  of  Umitation 
to  property,  the  title  to  which  was  vested  in  her  at  the  time 
of  ner  decease,  but  embraced  all  property,  which  she  then 
or  in  any  future  event  had  the  right  to  dispose  of  by  lier 
will  pursuant  to  any  power  devolved  upon  her.  IK.  S., 
737,  §  126;  Button  v.  Benkard,  92  N.  Y.,  295,  301.  As  the 
inquiry  proceeds  it  is  seen  that  after  the  death  of  the 
donee,  and  again  eight  months  after  her  will  was  admitted 
to  probate,  the  donor  of  the  power,  by  further  codicils 
to  his  will,  distinctly  ratified  and  confirmed  the  provisions 
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of  his  will  giving  the  power  of  appointment  and  the  direc- 
tion to  pay  the  fund  to  the  executors  of  her  will.  He  thus 
continues  to  speak  not  only  from  the  time  those  provisions 
were  inserted  in  his  will,  but  speaks  also  as  of  the  time  of 
the  execution  of  the  codicils.  Brovm  v.  Clark,  77  N.  Y., 
869-375. 

And  while  they  do  not  have  the  effect  to  add  any  force 
to  the  provisions  of  the  will  as  before  made,  the  confirma- 
tory declarations  in  the  codicils  after  the  death  of  his  daugh- 
ter, and  after  the  probate  of  her  will,  ^o  in  support  of  and 
seem  to  require  the  conclusion  that  his  purpose  was  that 
the  fund  in  question  should  pass  by  her  will  to  the  legatees 
named  in  it.  Whatever  views  may  be  entertained  of  the 
intent  in  fact  of  the  donee,  the  legal  effect  of  the  provisions 
of  the  will  of  David  Piflfard  was  to  impress  upon  her  will 
the  intent  on  her  part  to  execute  the  power  and  to  pass  the 
fund  to  her  legatees.  This  view  effectuates  the  apparent 
intent  of  the  donor  and  as  we  think  violates  no  nile  of 
construction  or  of  law.  In  WhUev.  Hicks  (38  N.  Y.,  388, 
affirming  S.  C,  43  Barb.,  64),  much  discussion  would  have 
been  obviated  if  the  rule  of  intent  declared  by  the  statute 
had  then  been  treated  as  appUcable  to  powers  relating  to 
personal  as  well  as  real  property.  No  other  questions  seem 
lo  require  consideration. 

The  decree  should  be  affirmed. 

Smith,  P.  J.,  and  Barker,  J.,  concur. 


FmsT  National  Bank  of  Union  Mills,  Eesp%  v.  Jvdbov 
H.  Clark,  App'lt. 

•    (Supreme  Court,  General  Term,  F(fth  Department,  Filed  September,  1886.) 

1.  Practice — New  trial — Motion  for,  on  minutes  of  trial  judge — 
Ck>DE  Civil  Procedure,  §  999— Non-buit. 

A  non-suit  having  been  ordered  on  the  motion  of  the  defendant,  the 
plaintiff  moved  for  a  new  trial  upon  the  judge's  minutes,  which  motion 
was  entertained  by  the  trial  judge  and  denied;  from  that  order  the  plaint- 
iff appealed  to  the  general  term,  which  appeal  is  yet  pnding;  subsequently 
the  pmintiff  moved,  at  a  special  term  held  by  the  tnal  judge,  for  an  order 
vacating  the  order  entertaining  plaintiffs  motion  for  a  new  trial,  and  also 
the  order  denying  the  same.  An  order  was  granted  setting  aside  both  of 
these,  and  from  this  the  defendant  api>eals.  Beld,  that  by  Code  Civil  Pro- 
cedure, §  999,  the  trial  judge  may  in  his  discretion  entertain  a  motion  upon 
his  minutes  at  the  same  term  at  which  the  trial  was  had  to  set  aside  a 
verdict  and  CTant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the  evidence,  or 
contrary  to  law;  but  that  there  being  no  verdict  in  this  case,  the  trial  judge 
had  no  jurisdiction,  and  the  order  denying  the  new  trial  was  void. 

9.  Power  of  court  to  correct  an  error  in  the  mode  of  frocbdurb — 
Code  Civil  Procedure,  §  723. 

Held,  that  the  order  setting  aside  the  plaintiff's  order  entertaining  plaint- 
iff's motion  for  a  new  trial,  and  also  the  order  denying  the  same,  was 
properly  granted.  The  court  may  in  any  stage  of  the  action,  before  or 
after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  it  deems 


Digitized  by 


Google 


Sup.Ct.]  First  Nat.  B'k  of  Union  Mills  v.  Clark.       430 

Just,  correct  any  mistake.  Code  Civil  Procednre,  §  728.  The  decision  of 
a  motion  is  not  regarded  in  the  light  of  res  a€0udieata  with  the  same  strict- 
ness as  in  the  case  of  judgment. 

The  action  was  to  recover  moneys  alleged  to  have  been 
deposited  by  Sliney  &  Whalon  with  the  defendant,  a  pri- 
vate banker,  and  by  them  assigned  to  the  plaintiff.  When 
the  plaintiff  rested,  the  defendant  moved  for  a  non-suit 
whicn  was  granted,  on  the  ground,  as  the  case  states,  that 
the  plaintiff  failed  to  show  a  title  to  the  moneys  deposited. 
Thereupon  the  plaintiff  moved  for  a  new  trial  upon  the 
minutes  which  was  entertained  by  the  trial  judge  and  de- 
nied. From  that  order  the  plaintiff  appealed  to  the  general 
term,  which  appeal  is  yet  pending.  Subsequently  the  plaintiff 
moved,  at  a  special  term  neld  by  the  trial  judge,  for  an  order 
vacating  the  previous  orders  of  the  court  entertaining  the 
plaintiff's  motion  for  a  new  trial,  and  also  the  order  deny- 
mg  the  same.  The  special  term  made  an  order  vacating 
and  setting  aside  both  of  the  said  orders,  and  from  that 
order  the  defendant  appeals. 

Rufus  Scott y  for  the  app'lt;  Ainslie  &  Davie,  for  the 
resp't. 

Barker,  J. — The  practice  adopted  at  the  circuit  is  with- 
out precedent,  and  was  wholly  unauthorized.  By  section 
999  of  the  Code  of  Civil  Procedure  the  trial  judge  may,  in 
his  discretion,  entertain  a  motion,  upon  his  minutes,  at  the 
same  time  at  which  the  trial  was  had,  to  set  aside  the  ver- 
dict and  grant  a  new  trial  upon  exceptions;  or  because  the 
verdict  is  for  excessive  or  msufficient  damages;  or  other- 
wise contrary  to  the  evidence,  or  contrary  to  law.  Here 
there  was  a  trial  but  no  verdict,  and  the  trial  judge  at  the  • 
circuit  had  no  jiuisdiction^  and  the  order  denying  a  new 
trial  was  erroneous  and  mvahd.  Emmerich  v.  HefferaUj 
33  Hun,  54;  Hill  v.  Hotclikin,  23  id.,  414. 

The  onlv  question  now  presented  for  our  consideration  is 
whether  the  special  term  had  jurisdiction  to  vacate  the  order 
made  at  the  cux^uit  denying  the  plaintiff's  apphcation  for  a 
new  trial.  Upon  this  question  we  entertain  no  doubt.  The 
practice  at  the  circuit  was  adopted  through  the  inadvertance 
and  mistake  of  the  trial  judge.  By  a  proper  motion,  with 
notice  to  the  adverse  party,  the  court  possessed  the  power, 
as  it  was  its  duty,  to  correct  the  mistake  resulting  from  a 
misapprehension  as  to  the  correct  practice  in  movmg  for  a 
new  trial  upon  an  exception  taken  to  the  ruling  at  the  cir- 
cuit granting  a  non-suit.  The  court  may,  in  any  stage  of 
the  action,  c^fore  or  after  judgment,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  it  deems  just,  correct  any  mis- 
take, occurring  in  the  mode  of  procedure.  Section  723  of 
the  Code  of  Civil  Procedure.     The  plaintiff  in  procuring  the 
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order  appealed  from  sought  to  correct  its  own  mistake,  and 
if  relief  had  not  been  granted  by  vacating  the  previous 
orders  it  might  have  been  greatlv  embarrassed  in  procuring 
a  hearing  upon  its  exceptions  taken  to  the  order  granting  a 
non-suit.  Upon  the  appeal  taken  from  the  order  denying 
a  new  trial  no  hearing  upon  the  merits  could  have  been 
had  in  this  court  for  the  reason  that  the  order  appealed 
from  was  invalid,  and  the  judge  making  the  same  had  no 
power  at  the  circuit  to  correct  the  eiror  in  granting  a  non- 
suit if  one  was  made.  The  defendant  has  not  been  preju* 
diced  by  the  order  from  which  he  appeals  for  the  reason 
that  a  motion  for  a  non-suit  yet  stands  unreversed.  '  The 
plaintiff  was  not  barred  from  making  the  motion  because 
it  had  taken  an  appeal  from  the  order  denying  a  new  trial. 

Parties  may  be  relieved  from  tlteir  own  errors  and  mis- 
takes if  injustice  would  be  done  by  refusing  relief.  The 
fact  that  an  appeal  was  pending  is  not  a  bar  to  an  applica- 
tion to  renew  a  motion.  Belmont  v.  The  Erie  Railway  Co., 
52  Barb.,  637;  see  note  88  to  Standing  Rule  No.  37. 

The  decision  of  a  motion  is  not  regarded  in  the  hght  of 
res  adjudicata  with  the  same  strictness  as  in  judgments,  as 
therefore  an  interlocutory  order  may  be  vacated  and  set 
aside  upon  the  motion  of  an  aggrieved  party,  if  made  in 
piursuanco  of  the  rules  and  practice  of  the  court.     Smith  v. 

t aiding,  3  Rob.,  615;  White  v.  Monroey  33  Barb.,   654; 
Imount  V.  Erie  By.  Go.,  53  id.,  637;  Simson  v.  Hart,  14 
Johns.    62. 

A  motion  at  the  circuit  for  a  new  trial,  when  it  may  be 
ejitertained,  after  a  verdict  rendered,  is  summary  in  its 
character,  and  the  decision  of  the  court  thereon  is  not  to  be 
regarded  with  the  same  consideration  as  a  decision  made  . 
upon  a  former  motion  and  after  a  deliberate  ar^ment. 
Tno  order  of  the  special  term  correcting  the  errors  m  prac- 
tice adopted  at  the  circuit  was  wisely  granted  and  the  order 
shoidd  be  affirmed. 

The  question  presented  is  unlike  those  which  are  often 
presented  and  considered  where  a  defeated  party  seeks  to 
renew  a  motion  upon  the  same  or  a  new  state  of  facts,  in 
which  cases  the  court,  to  prevent  vexatious  and  repeated 
applications  on  the  same  point,  have  adopted  rules  of  pro- 
cedure which  are  intended  to  preclude  the  discussion  of  the 
same  question  on  the  same  state  of  facts  without  first  pro- 
curing the  permission  of  the  court  to  reargue  the  motion. 
The  rales  of  practice  in  that  class  of  cases  are  stated  in  the 
following  cases,  which  are  cited  without  comment:  Bel- 
mont V.  Erie  Ry.  Co.,  52  Barb.,  637;  White  v.  Monroe,  3a 
id.,  654;  Smith  v.  Spalding,  3  Rob.,  615;  Snyder  v.  White, 
6  How.  Pr.,  321;  Erie  Ry.  Co.  v.  Ramsey,  57  Barb.,  449. 

The  order  appealed  from  was  granted  without  costs  to 
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• 
either  paxty  and  no  disposition  was  made  of  the  appeal 
taken  by  the  plaintiff  from  the  order  made  at  the  circuit 
denying  a  new  trial.  The  only  groimd  of  complaint  which 
the  defendant  can  make  is,  tnat  the  appeal  is  not  disposed 
of,  on  vacating  the  order  and  on  such  terms  as  to  costs  that 
would  be  just  and  fair  to  him.  If  he  desired  that  the  appeal 
should  have  been  disposed  of  at  that  time  he  should  nave 
brought  the  question  before  the  court  for  its  decision. 

We  express  no  opinion  upon  the  question  whether 
the  plaintiff  can  move  upon  the  case  as  settled  for  a  new 
trial  without  first  formally  discontinuing  his  appeal.  Nor 
whether  the  defendant  should  be  allowed  any  costs  on  such 
appeal. 

In  view  of  the  somewhat  peculiar  features  of  the  case  as 
presented  on  this  appeal,  we  affirm  the  order,  without 
costs  to  either  party. 

Order  aflBrmed. 

All  concur.  

Tette  Thalheimar  v.  Ferdinand  Hays  and  Jacob  Thal- 
HEjMAR — Sallie  Frankel  V.  FERDINAND  Hays  and  Jacob 
Thalheimar. 

{Supreme  Court,  General  Term,  Fffth  Department,  Filed  September,  1886.) 
1,  Attachment  —  Motions   to   vacate — When  they  do  not  coNrLiCT 

WITH  EACH  OTHER — CODE  CiVIL  PROCEDURE,  §§  682,  688. 

Attachments  having  been  granted  against  the  defendant's  property,  a 
creditor  of  the  defendant  obtained  a  judgment,  and  issuing  an  execution 
thereon  put  it  in  the  hands  of  the  snerin;  sulsequently  the  judgment 
creditor  made  a  motion  to  vacate  the  attachments  founded  upon  the  aflft- 
davits  upon  which  the  attachments  were  granted,  and  proceeding  upon 
the  ground  that  the  affidavits  were  insufficient  in  matter  of  substance,  and* 
that  the  officer  acquired  no  jurisdiction  over  the  subject  matter;  afterwards, 
and  before  the  determination  of  this  motion,  the  judgment  creditor  made 
another  motion  for  the  same  purpose  based  upon  affidavits  disproving  the 
grounds  upon  which  the  attachments  were  issued.  Previous  to  the  de- 
termination of  tliis  motion,  the  first  motion  was  dismissed;  upoa  the  grant- 
ing of  the  second  motion,  it  was  urged  by  ihe  plaintiffs  that  the  final  de- 
termination of  the  first  motion  after  the  making  of  the  second  superseded 
the  latter,  and  it  was  in  effect  a  rehearing  of  the  same  question  and  irregu- 
lar. He'd,  that  the  judgment  creditor  might,  under  the  provisions  of  Code 
Civil  Procedure,  §  685,  as  a  matter  of  ri§:ht,  move  to  dismiss  the  attach- 
ments upon  the  merits,  founding  his  application  upon  affidavits  disproving 
or  explaming  the  case  made  by  the  plaintiffs,  although  a  motion  to  vacate 
had  beea  denied  founded  upon  the  plaintiff's  affidavits  used  in  procuring 
the  attachments. 

3.  Same — Res  adjudicata — Application  of  the  doctrine. 

The  doctrine  of  ree  adjudicata  does  not  apply  with  the  same  strictness  to- 
decisions  in  interlocutory  motions  as  it  does  to  judgments. 

8.  Same — Admission  op  incompetent  affidavit— Effect  of. 

Upon  the  argument  of  the  latter  motion  to  vacate  the  attachments,  aft 
incompetent  affidavit  was  admitted  a^inst  the  plaintiffs'  objection.  Held, 
that  the  facts  stated  in  this  paper  being  substantially  stated  by  other  wit> 
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nesses,  and  the  mDving  party  having  made  out  a  case  for  the  vacating  of 
the  attachments  independently  of  it,  the  order  should  not  be  reversed  for 
the  error  in  permitting  it  to  be  read. 

4.    AFFroAVITS    TAKEN    VTITHOXJT    THE     STATE  —  CODE     ClVIL     PbOCEDURB, 

§  844— Waiver  of  objections  to  papers  impropeblt  made  part  of 

THE  RECORD. 

Several  affidavits  taken  without  the  state  having  been  read  upon  the 
argument  of  the  motion  against  the  appellant's  objection  that  the}  were 
not  properly  certified,  there  being  attached  to  the  original  papers,  certifi- 
cates in  full  compliance  with  Code  Civil  Procedure,  S  844,  and  these 
original  certificates  having  been  taken  from  the  files  and  on  the  argument 
of  the  appeal  exhibited  to  the  court  for  its  inspection  for  the  purpose  of 
meeting  the  objections,  and  no  objection  bein^  made  that  they  were  im- 
properly made  part  of  the  record,  it  was  assumed  that  they  were  so  attached 
with  the  consent  of  the  parties  or  by  the  order  of  the  court. 

In  each  of  these  actions  the  plaintiff  on  the  Tth  day  of 
July,  1884,  procured  attachments  against  the  pix)perty  of 
the  defendants  on  the  groxuid  that  they  had  disposed  and 
secreted,  and  were  about  to  dispose  of  and  secrete  their 
property  with  an  intent  to  defraud  their  creditors.  On  the 
8th  of  July,  1884,  Susseha  Hays,  wife  of  the  defendant 
Hays,  procured  and  docketed  a  judgment  against  the  de- 
fendants for  the  sum  of  $13,000,  and  issued  execution 
thereon  and  placed  the  same  in  the  hands  of  the  sheriff.  .  On 
the  day  following  she  procured  an  order  requiring  each  of 
the  plaintiffs  to  show  cause  at  a  special  term  on  the  eleventh 
of  J\ily,  why  the  said  attachnients  should  not  be  vacated. 
The  final  hearing  of  the  motion,  was  heard  in  December 
and  in  January  1885,  the  motion  was  denied  with  costs. 

On  the  11th  day  of  December,  1884,  Susselia  Hays  made 
another  motion,  which  came  on  to  be  heard  on  the  19th  of 
December,  1884,  at  a  special  term,  to  set  aside  and  vacate 
the  said  attachments,  the  hearing  of  which  was  postponed 
from  time  to  time  and  was  finally  heard  and  disposed  of  on 
the  26th  of  February,  1886,  vacating  both  of  said  attach- 
ments. From  the  last  named  order  the  plaintiffs  have 
appealed. 

J.  &  QfVan  VoorhiSy  for  pFtffs;  J.  B.  Perkins,  for  Sus- 
selia Hays. 

Barker,  J. — The  appellants  contend  that  the  making  the 
first  motion  and  the  final  determination  thereof,  after  the 
making  of  the  second  motion  superseded  the  motion  last 
made  and  was  in  effect  a  rehearing  of  the  same  question  and 
for  those  reasons  was  irregular  and  erroneous,  and  should 
have  been  denied  upon  that  ground.  The  intervening  cred- 
itor, Susseha  Hays,  contends  that  each  motion  was  made 
upon  separate  and  distinct  grounds  and  could  be  separately 
made  and  prosecuted  at  the  same  time  with  strict  regularity. 
Her  position  is,  that  the  first  motion  was  founded  upon  the 
affidavits  upon  which  the  attachments  were  granted,  and 
£^e  sought  to  vacate  the  same  for  the  reason  .that  the 
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aflSdavits  were  insuflBcient  in  matter  of  substance  and  the 
officer  acquires  no  jurisdiction  over  the  subject  matter; 
that  the  second  motion  was  based  upon  affidavits  disprov- 
ing the  grounds  upon  which  the  attachment  was  issued, 
and  that  the  same  were  properly  vacated  upon  the  proofs 
refuting  the  case  made  by  the  plaintiffs. 

K  these  positions  are  supported  by  the  history  of  the  case 
as  the  same  appears  in  the  record,  then  the  denial  of  the 
first  motion  did  not  supersede  the  second  motion,  and  the 
same  remained  in  court  to  be  disposed  of  upon  the  merits. 
The  hen  of  the  intervening  creditor  attached  to  the  prop- 
erty after  the  attachments  were  issued  and  upon  suflScient 
grounds  she  could  apply  to  vacate  the  attachments.  Sec. 
682  of  the  Code  of  Civil  Procedure. 

Under  section  G83  the  motion  to  vacate  may  be  founded 
upon  the  application  and  proofs  upon  which  the  warrant 
was  granted  and  can  be  made  to  the  court  or  to  the  judge 
who  granted  the  same,  without  notice;  or  the  motion  can 
be  made  upon  proof  by  affidavit  on  the  part  of  the  lienor,  in  ' 
which  case  it  must  be  upon  notic>e  and  could  have  been 
made  to  the  court  or  to  the  judge  who  granted  the  warrant, 
and  in  that  case  the  motion  mav  be  opposed  by  new  proof 
by  affidavit  on  the  part  of  the  plaintiff,  tending  to  sustain 
any  of  the  grounds  upon  wnich  the  attachment  was 
granted,  as  recited  in  the  warrant.  One  motion  is 
summary  in  its  character  and  is  based  upon  the  in- 
sufficiency of  the  proofs,  and  no  notice  is  required  to  be 
given  of  the  appUcation  on  the  supposition  thai  the  same 
was  granted  improvidently  by  the  officer.  The  other  is  in 
the  nature  of  a  trial,  where  the  parties  produce  i)roofs  on 
each  side  of  the  question  in  dispute,  and  the  opposing  party 
is  entitled  to  be  heard  upon  notice  and  the  questions  in- 
volved may  be  entirely  mstinct  from  those  which  can  be 
investigated  in  the  ex  parte  appUcation. 

We  are  of  the  opimon  that  under  the  provisions  of  sec- 
tion 683,  an  interested  party  may,  as  a  matter  of  right, 
move  to  dismiss  the  attachment  upon  the  merits,  founded 
upon  affidavits  disproving  or  explaining  the  case  made  by 
the  plaintiffs,  although  a  motion  to  vacate  had  been  denied 
founded  upon  the  plaintiff's  affidavit  used  in  procuing  the 
attachment.  They  are  essentially  different  procedines.  To 
give  the  section  a  contrary  construction  would  greatly  em- 
barrass defendants  and  henors  in  attachment  proceedings, 
for  they  might  hesitate  to  make  a  summary  application 
unless  the  plaintiff's  case  was  defective  beyond  all  doubt;  as 
they  would,  if  defeated,  bar  themselves  of  all  right  to  pro- 
ceed upon  their  own  proofs  and  in  a  more  deliberate  man- 
ner.   These  views  are  supported  by  the  suggestions  made 
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in  Steuben  County  Bank  v.  Alherger  (75  N.  T. ,  179),  and, 
also,  83  id.,  274,  in  a  case  between  the  same  parties. 

The  doctrine  of  res  adjudtcata  does  not  apply  with  the 
same  strictness  to  decisions  in  interlocutory  motions  as  it 
does  to  judgments.  Courts  to  prevent  vexation  and  re- 
peated applications  on  the  same  point,  have  rules  which 
preclude  the  agitation  of  the  same  question  on  the  same 
state  of  facts.  Belmont  v.  The  Erie  Railway  Co.y  62  Barb., 
637^  Ramsey  v.  The  Erie  Railway  Co.y  57  id.,  450;  Smith 
V.  Spalding^  3  Eob.,  515. 

From  the  paper  contained  in  the  appeal  book,  we  are 
unable  to  say  that  the  first  motion  made  was  founded  upon 
proofs  made  by  the  moving  party  and  there  are  some  rea- 
sons for  holding  that  it  was  based  only,  so  far  as  the  facts 
are  concerned,  upon  the  pjlaintiflfs'  affidavits.     The  order  ap- 

gealed  from  does  not  recite  that  the  point  was  made  on  the 
nal  hearing  that  the  previous  motion  had  been  denied,  al- 
though it  does  state  that  some  other  objections  were  made  hj 
the  appellants,  which  were  overruled.  Upon  the  final  hearing^ 
the  appellant  also  presented  many  objections  in  writing,  io 
the  granting  of  the  motion;  but  the  one  we  are  now  consider- 
ing was  not  made,  although  the  fact  that  the  former  motion 
had  been  denied  bv  another  special  term  was  brought  to 
the  attention  of  the  court.  The  question  is,  after  all, 
nothing  more  than  one  of  regularity  in  procedure  and  the 
court  is  governed  entirely  by  its  own  rules  whether  the 
same  matter  shall  be  reheard  or  not. 

Upon  the  merits,  we  concur  with  the  special  term  in  set- 
ting aside  the  attachments,  as  the  proofs  upon  the  question 
of  the  fraud  of  the  defendants  in  disposing  of  their  prop- 
erty is  substantially  the  same  as  they  were,  in  the  case  of 
Ignatz  Thalheimar  against  these  defendants  where  we. sus- 
tained an  order  of  the  special  term,  made  by  the  same 
learned  judge  who  granted  the  orders  now  before  us,  set- 
ting aside  an  attachment  gi-anted  in  that  action. 

On  the  hearing  of  this  appeal  the  original  record  was 
handed  up  with  the  printed  papers  and  by  it  it  appears  that 
the  point  is  not  well  made  that  the  motion  was  not  founded 
upon  original  papers,  except  as  to  the  objection  to  the  affi- 
davit of  Abe  Stiauss,  which  the  respondent  admits  is  only 
a  copy  of  an  original  affidavit,  whicn  had  been  previously 
used  on  a  similar  motion  in  a  case  where  the  said  IgnaiJz 
Thalheimar  was  the  plaintiff.  This  affidavit  was  incompe- 
tent and  should  have  been  excluded  on  the  plaintiffs'  ob- 
jection. But  it  appears  upon  reading  the  other  affidavits 
that  the  facts  stated  in  this  paper  were  substantially  stated 
by  the  other  witnesses  and  we  are  of  the  opinion  that  the 
moving  party  fairly  made  out  a  case  for  vacating  the  at- 
tachments independently  of  Strauss's  affidavit,  and  that 
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the  order  should  not  be  reversed  for  the  error  in  permitting 
the  copied  affidavit  to  be  read. 

Several  affidavits  taken  in  the  State  of  Indiana,  were 
read  by  the  moving  parties  over  the  appellant's  objection 
that  they  were  not  properljr  certified  as  require  by  section 
844  of  the  Code.  To  the  original  papers  there  is  attached 
a  certificate  by  the  proper  officer  in  full  compliance  with 
section  844.  The  same  purport  to  be  made  upon  the  27th 
day  of  February,  1885,  one  day  after  the  orders  were  en- 
tered granting  the  motion.  The  original  certificates  were 
taken  from  the  files  and  on  the  argument  of  this  appeal 
were  exhibited  to  the  court  for  its  inspection,  for  the  pur- 
pose of  meetii^  this  objection,  and  at  that  time  the  appel- 
ant made  no  c&im  that  the  certificates  had  been  improperly 
made  part  of  the  record.  We  may^  therefore,  properly 
assume,  that  they  were  so  attached  with  the  consent  of  the 
parties  or  by  an  order  of  the  court. 

We  have  examined  each  of  the  other  points  named  upon 
the  argument  or  as  found  in  the  appellant's  printed  brief 
and  we  fail  to  discover  any  such  error  or  irregularity  as 
should  lead  to  the  reversal  of  the  judgments. 

The  orders  appealed  from  are  affirmed  with  costs  and 
disbursements  in  one  of  the  cases. 

All  concur. 

People  of  the  State  of  New  York  Resp^ts  v.  Henby 
Penhollow,  App'lt. 

{Supreme  Court,  Cfm&ral  Term,  Fifth  D^pa/rtment,  Filed  September,  1886.) 

1.  Chiktnal  tbial— Evidence— Testimony  ghten  on  a  former  trial  by 

WITNESS  since  DECEASED — U.  S.  CONSTITUTION. 

In  a  criminal  trial  the  prosecution  offered  in  evidence  the  testimony  of 
a  witness  given  on  a  former  trial  which  hud  resulted  in  a  disagreement  of 
the  jury.  The  witness  had  died  previous  to  the  retrial.  Upon  the  objec- 
tion by  the  defense  that  the  reception  of  such  evidence  would  be  imconsti- 
tutional,  being  in  violation  of  the  sixth  amendment  to  the  United  States 
Constitution,  which  provides  that  in  all  criminal  prosecutions  the  accused 
shall  be  confronted  with  the  witnesses  against  him,  ?uld,  that  this  right 
is  limited  in  its  hpplication  to  citizens  of  .he  United  States  on  trial  in  the 
federal  conrts  charged  with  a  violation  of  the  Constitution  or  laws  of  the 
United  States. 

2.  Same— Bill  op  rights— Effect  of  provision. 

A  similar  provision  is  embodied  in  the  bill  of  rights  adopted  by  the  legis- 
lature of  this  state.  Held,  that  the  testimony  was  admissible,  that  the 
statute  is  satisfied  in  cases  of  necessity,  if  the  accused  has  been  once  con- 
front r^d  by  the  witness  against  him  in  any  sta^  of  the  proceedings  upon 
the  same  accusation,  and  lias  had  an  opportumty  for  cross-examination  by 
himself  or  by  counsel  in  his  behalf. 

B.  Same— Competency  of  Evidence. 

The  people  called  a  witness  who  testified  to  the  confession  of  the  pris- 
oner, made  to  h'm  at  a  time  and  place  mentioned  by  the  witness.  The 
counsel  for  the  defense  then  requested  the  prisoner  to  state  the  conversa- 
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tion  he  Lad  with  the  witness.    Hdd,  error  to  place  limitations  upon  the 
testimony  of  the  prisoner  regarding  the  conversation. 

4.   BaME—EvIDENCB   as   to    DISPOSmON    of    THB    WITNB86    TOWABD    THB 
PAKTIES. 

It  IS  always  a  material  question  on  the  trial  of  causes,  either  civil  or 
criminal,  to  ascertain  the  state  of  feeling  on  the  part  of  the  witness  toward 
one  or  both  parties,  and  upon  cross-examination  to  inquire  whether  the 
witness  has  an^  bias,  prejudice  or  hostility  toward  the  party  against 
whom  he  is  testifying  as  bearing  upon  his  creoibility. 

An  appeal  from  a  judgment  of  the  court  of  sessions  of 
Chautauqioa  coimty,  entered  upon  a  verdict  convicting  the 
appellant  of  the  crime  of  extortion*  The  defendant  was 
sentenced  to  the  Auburn  state  prison  for  the  period  of  one 
year  at  hard  labor. 

Record  &  Hooker,  for  app'lt;  A.  B.  Ottaway,  district 
attorney,  for  the  People. 

Barejir,  J. — The  evidence  upon  which  the  appellant's 
conviction  stands  is  conflicting,  but  it  fairly  tends  to 
estabUsh  his  guilt.  As  the  judgment  should  be  reversed 
and  a  new  trial  granted  for  error  of  law  appearing  in  the 
record,  we  have  not  examined  the  evidence  with  the  same 
attention  we  would  have  done  if  the  question  of  the  in- 
sufficiency of  the  proof  to  establish  the  offense  charged  waa 
the  onljr  question  presented  for  our  consideration.  A  pre- 
vious trial  had  taken  place  on  this  indictment  in  the  same 
court,  which  resulted  m  a  disagreement  of  the  jury.  On 
that  trial  the  people  produced  and  examined  as  a  witness 
Chloe  Reubly,  who  gave  material  evidence  tending  to  prove 
the  guilt  of  the  accused.  At  the  time  of  this  trial  the  wit- 
ness was  dead,  and  the  people  offered  to  read  in  evidence 
her  testimony  as  given  on  the  former  trial.  To  the  reception 
of  this  proof,  the  defendant  objected  on  the  ground  that  it 
was  incompetent  and  unconstitutional,  being  in  violation 
of  the  sixth  article  of  the  amendments  to  the  constitution 
of  the  United  States,  which  provides  that  in  all  criminal 
prosecutions  the  accused  shau  be  confrontied  with  the  wit- 
nesses against  him.  This  provision  has  no  appUcation  to 
criminal  trials  in  the  state  courts  for  a  violation  of  state 
laws.  This  right  secured  to  the  accused  is  Umited  in  its 
appUcation  to  citizens  of  the  United  States  on  trial  in  1  he 
federal  courts  charged  with  a  violation  of  the  constitu'  Ion 
of  the  United  States  or  of  the  laws  of  congress.  This  clause 
of  the  constitution  reUed  upon  by  the  accused  as  a  ground 
of  his  objection  has  been  frequently  and  deUberately 
interpreted  by  the  federal  co\ui;s,  and  the  decisions  are  so 
full,  emphatic  and  conclusive  that  it  is  only  necessary  to 
cite  the  cases  where  the  rule  as  stated  may  be  found. 
Barron  v.  Mayor,  etc. ,  of  the  city  of  Baltimore,  7  Peters,  247; 
Withers  v.  Buckley,  20  How.  XJ.  S.,  84;   U.  S.  v.   Cruik- 
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shank,  92  U.  S.,  642;    WcUther  v*.  Sauvinety  92  id.,   90; 
People  V.  WilliamSj  35  Hun,  516. 

Our  own  state  constitution  does  not  contain  any  pro- 
vision securing  to  the  accused  the  right  and  privilege  of 
being  confronted  by  the  witnesses  against  him.  In  the 
bill  of  rights  adopted  by  the  le^slature  there  is  a  provision 
similar  to  the  one  embraced  in  the  constitution  of  the 
United  States  and  expressed  in  the  identical  words,  to  wit: 
^^  In  all  criminal  prosecutions  the  accused  *  *^  has  a 
right  to  be  confronted  by  the  witnesses  against  him/'  The 
accused  was  confronted  by  the  witness  on  the  former  trial, 
and  he  had  an  opportunity  of  making  a  cross-examination, 
and  that  satisfied  the  requirements  of  the  statutes.  The 
rights  secured  to  the  accused,  it  is  to  be  observed,  is,  ^^to  be 
confronted  with  the  witnesses  against  him.'*  This  lan- 
guage does  not  require  that  the  accused  shall,  in  all  cases, 
be  confronted  with  the  witnesses  against  him  upon  a  pend- 
ing trial  of  the  indictment.  The  courts  have  held  that  the 
statute  is  satisfied,  in  cases  of  necessity,  if  the  accused  has 
been  once  confronted  by  the  witness  against  him  in  any 
stage  of  the  proceedings  upon  the  same  accusation  and  has 
had  an  opportunity  of  a  cross-examination  by  himself  or 
by  coimsei  in  his  behalf.  People  v.  Newman^  5  Hill,  295; 
Crary  v.  Spragtiej  12  Wend.,  41;  People  v.  WilliamSy  35 
Hun,  516;  Brown  v.  The  Commonwealth,  73  Pa.,  321. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations 
(3d  Ed.,  318),  in  commenting  on  constitutional  provisions  of 
this  character,  remarks:  *'If  the  witness  was  sworn  before 
the  examining  magistrate  or  before  a  coroner,  and  the  ac- 
cused had  an  opportunity  then  to  cross-examine  him,  of  if 
there  was  a  former  trial  on  which  he  was  sworn,  it  seems 
allowable  to  make  use  of  this  deposition,  or  of  the  minutes 
of  his  examination,  if  the  witness  has  since  deceased,  or  is 
insane  or  sick  and  imable  to  testify."  By  the  rule  thus 
well  established  it  was  clearly  competent  to  read  the  evi- 
dence  of  the  deceased  witness  as  given  on  the  former  trial, 
notwithstanding  the  protest  of  the  prisoner. 

The  people  called  as  a  witness  one  Kapple,  who  testified 
as  to  the  confessions  of  the  prisoner  made  to  him  at  a  time 
and  place  mentioned  by  the  witness.  He  testified,  in  sub- 
stance, that  the  prisoner  admitted  to  him  some  of  the  facts 
and  circumstances  upon  which  the  people  relied  to  secure 
a  conviction,  and  he  further  stated  that  the  prisoner  said 
that  his  purpose  in  exacting  the  five  dollars  from  the 
prosecutor  was  to  secure  revenge,  and  as  the  opportunity 
occurred  he  took  advantage  of  it  and  i^ressed  a  wrong 
which  the  prosecutor  had  done  him  on  a  former  occasion. 

The  prisoner  was  called  as  a  witness  in  his  own  behalf, 
and  gave  a  detailed  statement  of  the  facts  and  circum- 
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stances  connected  with  the  accusation,  as  charged  in  the 
indictment.  He  admitted  that  he  had  met  Kapple  and  had 
a  conversation  with  him  at  the  time  and  place  mentioned 
by  that  witness.  The  counsel  for  the  prisoner  then  re- 
quested him  to  state  the  conversation  he  had  with  Kapple. 
The  people's  counsel  interposed  ain  objection  without  stat- 
ing the  reason  upon  which  it  was  made,  and  the  same  was 
sustained  by  the  court  and  the  defendant  took  an  exception. 
It  may  be  understood  from  the  case  that  the  court,  at  the 
time  of  making  this  ruling,  stated  to  the  prisoner  that  any 
conversation  which  he  h^  with  Kapple  in  reference  to  the 
payment  of  the  money,  or  in  regard  to  the  motive  in  going 
to  the  house  of  the  prosecutor  was  proper,  but  anything 
further  was  not.  It  does  not  appear  from  the  record  tluS 
the  prisoner  related  any  part  or  the  conversation  he  had 
with  the  witness  Kapple. 

We  think  it  very  clear  that  the  limitations  thus  placed 
on  the  right  of  the  i)risoner  to  state  as  a  witness  aU  the 
convei'sation  he  had  with  the  witness  Kapple  was  erroneou^ 
as  he  had  a  right  to  give  his  version  ot  the  interview  and 
all  the  conversation  which  passed  between  the  parties,  as 
he  claimed  it  to  be.  Kapple  testified  that  the  prisoner 
stated  that  ''Mr.  Reubly  had  swindled  him  on  some  oats 
sometime,  and  he  declared  that  if  he  ever  had  the  oppor- 
tunity he  would  have  revenge,  and  this  opportunity  came 
up  and  he  took  advantage  of  it,  after  hearing  Mrs.  Edward  3 
state  that  he  picked  up  a  dollar.  That  is  the  substance  of 
the  conversation."  Under  the  ruling  of  the  court  the  pris- 
oner was  deprived  of  giving  the  language  used  at  the 
irlterview,  as  ne  claimed  it  to  be,  and  from  denying  that  he 
had  declared  that  he  would  have  revenge  against  the  prose- 
cutor. The  people,  by  Kapple's  evidence,  sought  to  prove 
that  the  prisoner  had  the  motive  of  revenge  in  extorting 
from  the  prosecutor  the  sum  of  five  dollars. 

The  same  witness,  on  his  cross-examination,  was  inter- 
rogated as  to  the  state  of  his  feelings  against  the  prisoner, 
and  he  stated  that  he  was  not  '*iond  of  the  defendant;" 
that  he  ''did  not  speak. kindly  towards  him."  He  was  then 
asked  this  question:  "Did  you  tell  Penhollow  last  week 
that  he  was  guilty  and  you  knew  it  ?"  The  district  attorney 
interposed  a  general  objection  to  the  inquiry,  and  it  was 
sustained  by  the  court. 

We  think  the  exclusion  of  the  inquiry  was  error. 
It  is  always  a  material  question  on  the  trial  of  causes,  either 
civil  or  criminal,  to  ascertain  the  state  of  feeling  on  the 
part  of  the  witness  towaixJs  one  or  both  qf  the  parties,  and 
upon  cross-examination  to  inquire  whether  the  witness  has 
any  bias,  prejudice  or  hostility  toWard  the  party  against 
whom  he  is  called  to  testify,  as  bearing  on  his  credibiUty. 
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So  the  witness  may  be  asked  as  to  anything  that  may  in 
the  least  affect  his  credit.  If  the  matter  rejected  would 
tend  to  depreciate  the  credibiUty  of  the  witness,  it  is  the 
right  of  the  party  against  whom  he  is  called  to  produce  it, 
and  does  not  rest  in  the  discretion  of  the  court  whether  to 
receive  or  exclude  it.  This  proposition  is  elementary,  and 
is  so  stated  by  text-writers,  and  the  authorities  aro  all  one 
way  upon  the  subject.  1  Greenl.,  §  450;  People  v.  Cun- 
ninghamy  1  Den.,  530;  Starks  v.  The  People,  5  id.,  109; 
Greene  v.  The  People,  4  Park.,  360;  Martin  v.  Famham,  2 
Poster,  N.  H.,  199;  Atwoody.  Welton,  TConn.,  Yl;  Pierce 
T.  Gilson,  9  Vt.,  222. 

There  is  no  rule  of  evidence  about  which  there  can  be 
less  doubt.  There  is  sometimes  a  difficulty  in  determining 
whether  the  fact  sought  to  be  proved  is  of  such  a  nature 
and  character  that  the  jmy  might  act  upon  it  in  discrediting 
the  witness.  But  whenever  it  has  that  tendency,  though 
in  the  least  degree,  its  reception  cannot  be  rejected  without 
error.  We  must  assume  that  the  witness,  if  he  had  been 
permitted  to  answer  the  question,  would  have  answered  it 
in  the  affirmative.  If  the  remark  which  the  question  ipa- 
pUed  the  witness  made  had  been  addressed  to  a  third 
person,  a  friend  or  neighbor  of  the  defendant,  no  one 
would  doubt,  I  think,  but  that  the  making  of  the  state- 
ment would  indicate  a  bias  or  prejudice  on  the  part  of  the 
witness  toward  the  accused.  It  would  be  indicative  of  an 
imf  riendly  as  well  as  of  an  unkind  spirit.  It  is  insulting  in 
its  character,  and  if  friendship  before  existed  such  a  state- 
ment well  might  and  would  naturally  terminate  friendly 
feeUng.  To  say  of  an  accused  person,  who  asserts  his  in- 
nocence, before  trial,  that  he  is  guilty  of  the  accusation 
charged  upon  him,  if  followed  up  by  a  remark  on  the  part 
of  the  speaker  that  he  knows  it  to  be  true,  has  the  natural 
tendency  to  injure  the  accused  and  to  prejudice  his  case  in 
the  minds  of  ms  friends  and  neighbors  and  with  the  pubhc 
generally,  and  to  deprive  him  of  that  proper  assistance  and 
sympathy  which  most^  accused  persons  may  expect  from 
friends  and  acquaintances. 

In  support  of  the  ruling,  the  learned  district  attorney 
makes  the  point  that  as  the  witness  had  already  admitted 
that  his  feehngs  toward  the  defendant  were  not  kind,  it 
was  not  for  that  reason  error  to  exclude  the  evidence  which 
was  only. showing  how  much  unkind  feehngs  had  been 
manifested.  The  defendant  had  the  right  to  show  when, 
where,  and  the  peculiar  circumstances  under  which  the 
witness  had  displayed  his  prejudice  and  bias,  that  the  jury 
could  the  better  determine  in  what  degree,  if  any,  the  wit- 
ness' credibility  had  been  impeached.  As  the  witness  gave 
N.Y.  Rep.,  Vol.  III.        57 
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evidence  as  to  the  defendant's  confessions,  a  class  of  evi- 
dence always  received  with  distrust,  and  in  this  case  capa- 
ble of  contradiction  only  by;  the  defendant  himself,  we  think 
that  he  may  have  been  injm'ed  by  excluding  the  evidence. 

The  defendant  took  other  exceptions  during  the  trial 
which  would  require  a  close  examination,  except  for  the 
fact  that  a  new  trial  must  be  granted  for  the  reasons  stated. 

Judgment  reversed,  new  trial  granted,  and  the  proceed- 
ings remitted  to  the  Chautauqua  county  court  of  sessions, 
with  directions  to  proceed. 

All  concur.  " 

The  Buffalo  Lubricating  Oil  Co.,  Limited,  Resp't,  v. 
The  Standard  Oil  Co.  of  New  York,  Impleaded,  et 
ah,  App'lt. 

(Supreme  Court,  General  Term,  Fifth  Depa/rtment,  Filed  September,  1886.) 

1.  Pleading — Actions  on  tort — Judgment  mat  be  entered  against  onk 

OF  several  defendants. 

In  an  action  on  tort  against  several  defendants  on  a  demurrer  to  the 
complaint  by  one  of  the  defendants:  held,  wholly  immaterial  to  examine 
•  the  complaint  for  the  purpose  of  ascertaining  whether  a  good  cause  of 
action  was  stated  against  the  other  defendants  for  the  reason  that  in  action 
on  tort  where  several  defendants  are  joined,  judgment  may  be  entered 
against  either  against  whom  a  cause  of  action  is  proved. 

2.  Same— Master  and  servant— Responsibilitt   of   master  for  thb 

torts  of  the  servant— extent  of. 

As  to  the  acts  of  the  servant  within  the  general  scope  of  his  employment 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the 
furtherance  of  that  business  and  the  master's  interest,  the  master  will  be 
responsible  whether  the  act  be  done  negligently,  wantonly,  or  even 
wilfully. 

8.  Same — Corporations. 

A  corporation  may  be  liable  even  when  a  fraudulent  or  malicious, 
intent  in  fact  is  necessary  to  be  proved;  the  fraud  or  malice  of  its  author- 
ized agents  being  imputed  to  the  corporation. 

4.  Same— Pleading. 

The  plaintiff  in  stating  his  cause  of  action  against  a  corporation  may, 
and  should,  state  the  acts  complained  of  as  being  the  acts  of  the  coi-pora- 
tion  itself,  and  it  is  not  necessary  nor  proper  to  add  in  the  complaint  that 
they  were  done  by  and  through  the  authorized  agent  of  the  corporation. 

An  appeal  from  a  judgment  ovemiling  the  demurrer  of 
the  defendant,  the  Standard  OU  Company  of  New  York,  in- 
terposed to  the  plaintiff's  complaint,  upon  the  sole  ground 
that  the  facts  sfetted  therein  do  not  constitute  a  cause  of 
action  against  it.  Six  other  defendants  are  n^amed,  four 
of  them  oeing  persons  and  two  corporations.  The  Standard 
Oil  Company  of  New  York,  the  party  demurring,  is  a  busi- 
ness corporation  organized  under  the  Laws  of  the  state  of 
New  York,  engaged  in  manufacturing  and  refining  oil  and 
placing  the  same  upon  the  markets  of  the  coimtry.  The 
plaintiff's  corporation  is  also  engaged  in  manuf actming  and 
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refining  oil,  and  selling  the  same  to  merchants  and  traders 
in  this  and  other  states. 

Oeorge  J.  Sicardy  for  the  appl't;  E,  W.  Hatch  &  Add- 
bert  Moot,  for  the  resp't. 

Barker,  J. — The  plaintiff 's  cause  of  action  is  based  upon 
the  charge  that  the  defendants  have  combined  and  conted- 
erated  together  for  the  purpose  and  in  the  maimer  set  forth 
in  the  complaint;  of  iniining  the  plaintiff 's  business  and 
driving  it  out  of  the  market  as  a  competitor  with  the  de- 
fendant, which  is  also  engaged  in  manufacturing  and  sell- 
ing the  same  kind  of  products.  The  single  legal  proposi- 
tion presented  by  the  demun-er  is,  whether  the  complaint  set 
forth  facts  showing  that  the  defendant  has  been  guilty  of 
a  wrong  which  has  resulted  in  an  injury  to  the  plaintiff. 
If  so,  a  perfect  cause  of  action  is  stated,  and  the  demurrer 
was  properly  overruled.  It  is  wholly  immaterial  to  exam- 
ine the  complaint  for  the  purpose  or  ascertaining  whether 
a  good  cause  of  action  is  siatea  against  the  other  defendants 
or  not,  for  the  reason,  that  in  actions  of  tort  judgment  may 
be  entered  a^inst  either  of  the  defendants,  when  more 
than  one  is  joined,  if  the  proofs  estabUsh  a  cause  of  action 
against  any  of  the  defenaants.  It  is  not  questioned  but 
what  the  complaint  sets  forth  a  good  cause  of  action  in 
tort,  against  the  four  persons  named  as  defendants,  and  a 
joint  judgment  may  be  entered  against  them  if  the  facts 
charged  be  sustained  upon  the  trial.  They  are  charged 
with  having  so  conspired  together  to  injure  the  plaintin  in 
its  business,  and  having  done  certain  overt  acts  in  carrying 
out  their  purpose,  which  have  resulted  in  a  pecimiary  loss 
to  the  plaintiff.  The  plaintiff  contended  on  the  argument, 
that  the  complaint  charged  in  proper  and  sufficient  terms, 
that  the  defendant,  the  Standard  Oil  Company  of  New 
York,  had  joined  the  conspiracy  after  it  had  been  formed  by 
the  other  defendants,  and  since  that  time  all  the  defendants 
have  done  certain  overt  acts  in  furtherance  of  such  com- 
mon design  and  purpose,  and  that  it  was  jointly  Uable  with 
the  other  defendants,  for  all  the  damages  resulting  to  the 
plaintiff  growing  out  of  the  unlawful  combination  as  it  was 
ormnally  formed. 

It  is  dear,  as  it  seems  to  me,  that  it  is  unnecessary  to 
determine  whether  the  complaint  will  bear  that  construc- 
tion or  not  in  view  of  the  rule  that  in  actions  of  tort  judg- 
ment may  be  entered  against  such  of  the  defendants  against 
whom  a  cause  of  action  is  made  out.  The  single  inquiry 
now  before  us  is,  whether  upon  the  facts  as  stated  a  judg- 
ment may  be  rendered  against  this  defendant  if  the 
plaintiff  fails  to  prove  a  Uke  cause  of  action  against  all  or 
either  of  the  other  defendants.    On  the  trial  it  is  not  neces- 
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sary  to  prove  a  conspiracy  between  the  defendants,  if  one 
is  alleged  in  the  complaint,  except  for  the  purpose  of  secur- 
ing a  joint  recovery  against  aJl.  Hutchtns  v.  Hutchins, 
T  mil,  107;  Buffalo  Lubricating  Oil  Company  v.  Everest y 
30  Hun,  586. 

That  a  perfect  cause  of  action  against  this  defendant  is 
set  forth  m  the  complaint  is  clear  and  indisputable.  It  is  a 
business  corporation  organized  under  the  laws  of  this  state 
in  the  year  1882,  and  wnce  then  has  been  engaged  in  exten- 
sive operations  in  the  same  towns  and  cities  where  the 
plaintiff  is  engaged  in  a  Uke  business.  The  complaint 
charges  the  other  defendants  with  having  formed  a  con- 
spiracy to  injiure  the  plaintiff ,  and  done  certain  acts  in- 
jurious to  the  plaintiff.  In  pursuance  therewith  prior  to 
the  time  this  defendant  was  organized  and  went  into  exist- 
ence as  a  corporation.  The  complaint  then  charges  that 
after  the  defendant  came  into  existence  it  joined  and  became 
a  party  to  the  conspiracy  and  ratified  its  previous  action. 
It  is  then  fiuther  charged  as  of  a  time  after  the  defendant 
was  organized  that  the  conspirators,  that  is,  aU  the  defend- 
ants, by  letters  and  other  means  requested  various  custom- 
ers of  the  plaintiff  not  to  purchase  oil  from  it,  and  repre- 
sented that  the  plaintiff's  oil  was  of  inferior  quaUty  and 
that  the  plaintiff  had  no  right  to  make  such  oils  and  vend 
the  same  on  the  market;  and  threatens  the  defendant's 
customers  with  lawsuits  and  expenses  if  they  continued  to 
patronize  the  plaintiff  and  purchase  its  commodities;  and 
employed  one  Stearn,  to  make  such  statements,  and  that  he 
did  make  the  same  at  the  city  of  Boston  and  in  other  places 
in  the  state  of  Massachusetts,  and  in  various  parts  of  New 
England  to  certain  customers  of  the  plaintiff,  and  by  reason 
thereof,  the  plaintiff  lost  many  of  its  said  customers  and 
much  of  its  trade  and  business,  and  suffered  great  loss  and 
damage  in  consequence  thereof.  That  the  said  conspirators, 
by  their  agents  and  servants,  did  f alselj^  represent  to  the 
customers  of  plaintiff,  that  said  conspirator's  or  some  of 
them  had  patents  that  covered  the  entire  product  of  plaint- 
iff's manufacture,  and  that  the  plaintiff  had  no  right  to 
make  the  oil  it  was  then  manufacturing,  and  that  all  who 
bought  oil  of  the  plaintiff  were  infringing  the  patents  of 
some  one  of  or  all  of  the  said  conspirators,  and  that  one  or 
more  of  said  conspirators  would  bring  actions  for  such 
infringements  against  each  and  eveir  one  of  the  customers 
of  the  plaintiff  who  bought  oils  or  dealt  with  the  plaintiff 
for  such  infringement  of  the  said  patents,  and  that  by  rea- 
son thereof,  the  caid  conspirators  did  prevent  many  of  the 
customers  of  the  plaintiff  from  purchasing  oils  of  or  from 
dealing  with  it,  and  did  take  from  the  plaintiff  many  of  its 
customers  to  the  great  damage  of  the  plaintiff.     The  corn- 
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plaint  also  avers,  that  of  a  time  subsequent  to  the  creation 
of  this  defendant  as  a  corporation,  the  defendants  did  other 
AVTongful  acts  to  the  detnment  and  pecuniary  injury  of  the 
plaintiff. 

In  that  part  of  the  complaint  of  which  the  substance  has 
just  been  stated  it  is  manifest  that  by  the  use  of  the  term 
conspirator  the  pleader  intended  to  charge  all  of  the  defend- 
ants, including  the  Standard  Oil  Company  of  New  York, 
with  being  actoi-s  in  the  performance  of  the  illegal  acts 
charged,  if  the  facts  thus  charged  to  have  been  done  are 
proved  upon  the  trial  to  have  been  done  by  this  defendant 
through  its  officers  or  agents,  it  has  slandered  the  plaintiff's 
busine  s  and  committed  an  inexcusable  wrone,  condemned 
by  the  laws  of  the  land  as  well  as  by  honorable  merchants. 
It  is  charged  that  this  defendant,  together  with  the  other 
defendants,  employed  a  particular  person  to  repeat  the 
slanders  to  and  among  the  plaintifirs  customers,  and  his 
acts  in  the  eyes  of  the  law  are  the  acts  of  the  defendant, 
and  it  becomes  liable  for  all  the  damages  sustained  by  the 
plaintiff  by  reason  thereof. 

The  general  rule  upon  that  subject  is,  as  established  by 
the  recent  cases,  'Hhat  the  acts  of  the  servant,  within 
the  general  scope  of  his  employment,  while  engaged 
in  his  master's  ousiness,  and  done  with  a  view  to  the 
furtherance  of  that  business  and  the  master's  interest,  the 
master  will  be  responsible,  whether  the  act  be  done  negli- 
gently, wantonly  or  even  wilfully."  In  general  terms,  if 
tiie  servant  misconducts  himself  in  the  course  of  his  em- 
ployment his  acts  are  the  acts  of  his  master,  who  must 
answer  for  them.  Mott  v.  Consumers  Ice  Company,  T3 
N.  Y.,  543. 

In  Reed  v.  The  Home  Savings  Bank  (136  Mass.,  445),  the 
court  said  that:  **  By  the  great  weight  of  modem  authority 
a  corporation  may  oe  Uable,  even  when  a  fraudulent  or 
malicious  intent  in  fact  is  necessary  to  be  proved,  the  fraud 
or  malice  of  its  authorized  agents  being  imputed  to  the  cor- 
poration, as  in  actions  for  fraudulent  representations." 
See  also  2  Addison  on  Torts,  73. 

There  is  ^eat  justice  and  fairness  in  this  rule,  otherwise 
injustice  might  be  done  to  individuals,  if  their  remedy  for 
wrongs  authorized  by  corporations  were  to  be  confined  to 
actions  against  the  agents  employed  by  the  corporation. 
Since  in  these  times  a  vast  portion  of  the  business  of  the 
coimtry  is  carried  on  by  corporations,  guided  and  stimu- 
lated in  their  action  by  the  advice  and  under  the  direction 
of  shareholders  who  desire  to  make  their  investment  profit- 
able, this  rule  should  not  be  narrowed  or  limited  in  any 
degree  by  the  decision  of  the  court. 

If  the  views  already  expressed  are  sound,  then  it  becomes 
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wholly  unnecessary  to  consider  the  proposition  much  dis- 
cussed upon,  in  the  argument  by  the  learned  counsel  for  the 
defendant,  that  a  corporation  cannot  become  a  party  to  a 
conspiracy,  although  it  is  difficult  to  see  why  it  may  not, 
and  authority  may  be  cited  holding  that  it  can  join  a  con- 
spiracy and  become  hable  for  the  action  of  all  the  conspira- 
tors. Dodge  v.  Bradstreet  Co.,  59  How.,  104;  Morton  v. 
Metropolitan  Life  Iiis.  Co.,  34  Hun,  367. 

The  plaintiff  in  stating  his  cause  of  action  against  a  cor- 
poration may,  and  should,  state  the  acts  complained  of  as 
being  the  acts  of  the  coiporation  itself,  and  it  is  not  neces- 
sary nor  proper  to  aver  in  the  complaint  that  they  were 
done  by  and  through  the  authorized  agent  of  the  corpora- 
tion, it  is  a  matter  of  proof  upon  the  trial  to  estaoUsh 
that  the  person  who  did  the  act  was  the  authorized  agent 
of  the  defendant,  for  it  can  only  act  through  its  officers  and 
agents.  When  a  charge  is  made  in  a  pleading  against  a 
corporation  by  its  corporate  name,  the  legal  mference  is 
that  some  person  or  percons  in  its  employ  did  the  act  im- 
puted. 1  Chitty  on  Pleading,  286;  2  Waits  Pr.,  376;  Stod- 
dard y,  Onondaga  Conference,  12  Barb.,  575. 

Judgment  affirmed,  with  costs,  with  leave  to  the  defend- 
ant to  withdraw  the  demurrer  and  answer  on  pajment  of 
the  costs  of  the  demiurer  and  of  this  appeal  withm  twenty 
days. 

All  concur.  

The  Buffalo  Lubricating  Oil  Company,  Limited,  Resp't, 
V.  The  Acme  Oil  Company,  Imp.  with  others,  Appl't. 

{Supreme  tfowrt,  QeneraX  Term,  Fffth  Department,  Filed  September,  1886.) 

Appeal  from  a  judgment  overruling  the  defendant's 
demurrer  to  the  plaintiff's  complaint,  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  same  questions  are  presented  by  this  appeal  as 
in  the  case  of  this  plaintiff  against  the  Standard  Oil  Com- 
pany of  New  York,  just  decided. 

Judgment  affirmed,  with  leave  to  the  defendant  to  answer 
on  payment  of  the  costs  of  this  appeal  and  the  costs  of  the 
demurrer  within  thirty  days. 


John  B.  Howell,  Applt,  v.  Ann  H.  Manwaring,  as 
Ex'fx  of  the  Last  Will  and  Testament  of  Smith  Kellogg, 
Deceased,  et  al.^  Resp'ts. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  September,  1886.) 
1.  Witness— TEBTiMOirr  ab  to  handwriting — ^Partt  cannot  imfeach  thb 

COMPBTENCT  OF  HIS  WITNESS  TO  SPEAK  ON  MATTERS  AS  TO  WHICH  HB  HAS 
)£XAMINED  UIM. 

m  au  action  to  set  aside  a  judgment  in  a  foreclosure  obtained  by  the  de- 
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ceased,  as  assignee  of  the  mortgage,  against  the  appellants  and  others  on 
the  ground  of  fraud,  the  act  of  fraud  complained  of  was  the  production 
and  reading  in  evidence  of  the  assignment  of  the  mortgage  to  the  plain- 
tiff, with  an  unauthorized  alteration  as  to  the  date  of  the  assignment  and 
the  date  of  the  certific  ite  of  acknowledgment  attached  thereto.  A  witness 
having  testified  that  the  date  of  the  assignment  appeared  to  be  changed, 
and  having  given  the  particulars  of  the  alteration  on  his  cross-examina- 
tion, he  was  asked  if  all  the  alterations  were  in  the  same  handwriting. 
Upon  the  objection  of  the  plaintiff  on  the  ground  that  the  witness  had 
not  been  shown  to  be  competent  to  speak  on  the  subject,  it  was  held  that 
the  plaintiff  had,  b^  his  own  examination  of  the  witness  on  the  same 
subject,  endorsed  his  competency  to  express  an  opinion. 

2.  Same — Actions  against  an  administrator — Plaintiff  cannot  testify 

AS  TO  PERSONAL  TRANSACTIONS  WITH  THE  DECEASED — CODE  CiV.  PrO., 

§829. 

The  plaintiff  produced  on  the  trial  a  writing  in  form,  an  assignment  of 
the  mortga^  which  purported  to  be  executed  by  th:^  deceased,  and.  as  a 
witness,  te  stifled  that  he  knew  the  handwriting  of  the  signature  of  the 
assignment.  He  was  asked  whether  he  saw  the  instrument  signed,  and 
upon  a  general  objection  to  this  as  incompetent:  Ueldt  incompetent  as  in- 
volving a  personal  transaction  between  himself  and  the  deceased. 

8    Same — Appeal — Exclusion  of  evidence  on  general  objection. 

Where  evidence  is  excluded  upon  a  general  obiection  the  ruling  will  be 
upheld  upon  appeal  if  any  ground  in  fact  existed  for  the  exclusion  of  tlie 
evidence,  and  the  same  had  been  previously  disclosed  on  the  trial,  and  it 
will  be  assumed  in  the  absence  of  any  request  on  the  part  of  the  opposing 
counsel,  or  the  court,  to  make  the  objection  more  definite,  that  it  was 
understood  that  the  ruling  was  placed  upon  the  right  ground. 

4.  Reversal  for  error  in  a  ruling  not  excepted  to — What  is  a  case 

FOR? 

To  justify  an  appellate  court  in  reversing  a  judgment  for  error  in  a 
ruling  not  excepted  to,  it  must  appear  that  injustice  has  been  done  to  the 
defeated  party  upon  the  merits  as  established  by  the  proofs. 

Appeal  from  a  judgment  entered  upon  the  decision  of 
the  Monroe  special  term  dismissing  the  plaintiff's  complaint 
upon  the  merits. 

Horace  L.  Bennett ^  for  app'lt;  Wm,  S.  Oliver  and  J.  B. 
Perkins,  for  resp'ts. 

Barker,  J. — The  object  of  this  suit  is  to  set  aside  and 
vacate  a  judgment  in  a  foreclosure  action  obtained  by 
Smith  Kellogg,  deceased,  against  the  appellants  and  others. 
The  plaintiflTnerein  was  the  mortgagor  and  owner  in  fee  of 
the  lands  embraced  in  the  mortgage,  of  which  Kellogg  was 
the  assignee.  His  personal  representatives  are  now  before 
the  court  as  defendants  in  the  pending  action.  The  judg- 
ment is  attacked  upon  the  ground  of  fraud  and  imposition, 
alleged  to  have  been  practiced  upon  the  appellant  and  the 
court  by  which  he  sunered,  as  is  alleged,  great  damage. 
,  Upon  the  proofs  produced  and  receiv^  on  the  trial  in 
this  action,  it  is  not  claimed  by  the  appellant  that  a  case 
was  made  which  entitled  him  to  any  rehef  whatever.  The 
counsel  for  the  appellant  contends  that  certain  ruUngs 
made  by  the  court  excluding  evidence  were  erroneous, 
and  for  that  reason  the  judgment  should  be  reversed  and  a 
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new  trial  granted.  The  act  of  fraud  imputed,  which  it  is 
claimed  vitiated  the  decree  in  the  foreclosure  action,  was 
the  production  by  the  plaintiff  therein  and  reading  in  evi- 
dence on  the  trial  of  a  written  assignment  of  the  mortgage 
to  the  plaintiff,  with  an  unauthoiized  alteration  as  to  the 
date  of  the  assignment  and  the  certificate  of  acknowledg- 
ment attached  thereto. 

None  of  the  ruhngs  to  which  exceptions  were  taken  by 
the  appellant  appeared  to  be  erroneous.  A  witness  was 
produced  by  the  plaintiff  who  testified,  in  substance, 
that  the  date  of  the  written  assignment  appeared  to 
be  changed  from  the  third  of  January  to  the  third  of  June,, 
of  the  same  year,  giving  the  particulars  of  the  alteration, 
indicating^  the  letters  erased  and  those  which  had  been  in- 
serted. This  proof  tended  to  estabhsh  that  at  some  time 
an  alteration  had  been  made  of  the  written  assignment  of 
the  character  mentioned  by  the  witness. 

On  his  cross-examination  the  witness  was  asked  if  all 
the  alterations  were  apparently  m  the  same  handwriting. 
This  question  was  objected  to  as  immaterial  and  incom- 
petent, because  the  witnesses  had  not  been  shown  to- 
be  competent  to  speak  on  the  subiect.  The  objection 
was  frivolous.  The  plaintiff  had,  by  his  own  examination 
of  the  witness  on  this  same  subject,  endorsed  his  compe- 
tency to  express  an  opinion.  For  the  piirpose  of  proving 
the  whole  case  as  set  up  in  the  complaint,  it  was  material  as 
well  as  necessary  for  the  plaintiff  to  show  that  Smith  Kel- 
logg, the  deceased,  executed  and  deUvered  to  him  an  as- 
'  signment  of  a  mortgage  made  by  one  Charles  HoweU,  as 
mortgagor,  to  the  said  deceased  as  mortgagee.  The  answer 
denied  the  execution  and  deUvery  of  the  assignment.  On 
the  trial,  the  plaintiff  produced  a  writing,  in  form  an  assign- 
ment, of  the  said  mortgage,  which  pui-ported  to  be  executed 
by  the  deceased,  and  in  connection  therewith,  as  a  witness 
in  his  own  behalf,  testified  that  he  knew  the  hand  writing 
of  the  signature  to  such  assignment.  He  was  then  askea 
if  he  saw  the  instrument  signed.  This  (question  was  over- 
ruled on  the  defendant's  general  objection,  that  the  evi- 
dence was  incompetent.  He  was  then  asked  whose  signa- 
ture it  was  to  tne  assignment.  This  question  was  also 
objected  to  by  the  defendant  as  incompetent,  and  the  objec- 
tion was  sustained  and  the  plaintiff  excepted.  The  plain- 
tiff then  stated  that  he  was  acquainted  with  the  genuine 
signature  of  the  deceased.  He  thereupon  offered  to  prove 
by  himself,  that  the  deceased  assigned  the  mortgage  to 
him,  and  the  same  was  overruled  on  the  defendant's  objec- 
tion, and  the  plaintiff  again  excepted. 

We  think  the  rulings  were  correct  for  the  reason,  that 
the  facts  he  sought  to  prove  by  his  own  evidence,  involved 
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a  personal  transaction  between  himself  and  the  deceased. 
Code  of  Civil  Procedure,  §  829;  Holcomh  v.  Holcomb,  95  N. 
Y.,  316;  Chaffee  v.  Goddard  decided  by  this  court  at  the 
present  term. 

The  appellant,  in  support  of  his  argument  that  he  was  a 
competent  witness  to  prove  the  signature  of  the  deceased 
to  the  assignment,  cites  the  case  of  Simmons  v.  Havens  (101 
N.  Y.,  427-433),  where  it  was  held  that  it  was  competent 
for  a  grantee  in  a  deed  in  an  action  of  an  ejectment  wherein 
she  was  the  plaintiff,  to  prove  tlie  signature  of  the  grantor 
to  the  deed  under  which  she  claimed  title,  was  in  the 
grantor's  handwriting,  as  against  the  defendants,  who 
claimed  title  to  the  premises  as  heirs  at  law  under  the 
grantor,  who  was  then  deceased.  In  that  case  it  did  not 
appear,  nor  was  the  witness  asked  from  whom  she  received 
the  deed,  and  it  was  held  that  the  evidence  did  not  involve 
a  personal  transaction  between  her  and  her  grantors,  for 
she  might  have  received  the  deed  from  the  hands  of  some 
third  person.  We  think  the  case  before  us  maybe  readily 
distinguishable  from  that,  in  this;  at  the  time  the  ruling 
was  made,  it  did  appear  bjr  the  record  that  the  assignment 
as  claimed  by  the  plaintiff  was  made,  executed  and  dehv- 
ered  as  the  result  of,  and  became  part  of  the  personal  nego- 
tiations and  transactions  between  the  witness,  the  assignee, 
and  the  deceased  assignor.  The  allegations  in  the  com- 
plaint as  to  the  negotiations  for  the  making  of  the  assign- 
ment would  seem  to  be  conclusive  on  that  subject.  The 
complaint  was  before  the  court,  and  in  ruling  upon  ques- 
tions of  this  character  it  could  properly  be  referred  to  for 
the  pmT)ose  of  ascertaining  the  validity  of  the  objection 
made  to  the  competency  of  the  evidence.  It  is  obvious  that 
the  objection  was  sustained  upon  the  ^ound  that  it  was  a 
violation  of  the  prohibition  contained  in  the  said  section, 
although  in  mafcing  the  objection  the  defendant  did  not 
specifiSdly  mention  that  as  the  ground  upon  which  it  was 
based. 

Other  inquiries  had  been  made  of  the  plaintiff  as  to  deal- 
ings between  himself  and  the  deceased,  and  they  were  over- 
ruled by  the  court  on  the  defendant's  objection,  to  which  no 
exceptions  were  taken.  The  rule  is,  where  evidence  is  ex- 
cluded upon  a  general  objection,  that  the  ruling  will  be  upheld 
upon  appeal  if  any  groimd  in  fact  existed  for  the  exclusion 
of  the  evidence,  and  the  same  had  been  previously  disclosed 
on  the  trial,  and  it  wiU  be  assumed  in  the  absence  of  any  re- 
quest on  the  part  of  the  opposing  counsel,  or  the  court,  to 
make  the  objection  more  definite,  that  it  was  understood 
that  the  ruling  was  placed  upon  the  right  ground.  Tooley 
V.  Bacon,  70  N.  Y.,  36. 

N.  Y.  Rep.,  Vol.  HI.        58 


Digitized  by 


Google 


458  New  York  State  Eeporter.  [Sup.Ct. 

The  relation  existing  between  the  witness  and  the  de- 
ceased, and  the  nature  and  character  of  the  issue  to  be  tried 
in  this  action,  had  been  fully  disclosed  when  the  ruling  ex- 
cluding the  offer  was  made. 

For  the  same  reason,  the  offer  to  prove  by  the  plaintiff 
that  he  had  received  a  letter  from  the  deceased,  relative  to 
the  business  between  himself  and  Kellogg,  was  properly 
excluded. 

Neither  was  it  competent  to  prove  by  tho  plaintiff,  if 
such  evidence  was  material,  that  ne  had  made  payments  to 
Mr.  Kellogg,  in  his  hfetime,  upon  the  bond  ana  mortgage. 

We  have  examined  all  the  other  rulings  made  on  the 
trial,  to  which  no  exceptions  were  taken  by  the  appellant, 
and  we  fail  to  discover  any  error  of  a  serious  cnaracter. 
The  case  as  presented  by  this  record  would  not  justify  this 
court  in  ^rantirg  a  new  trial  for  error  in  ruhng  to  which 
no  exception  was  taken.  To  justify  this  court  in  reversing 
a  judgment  for  error  in  ruhng  not  excepted  to,  it  must 
appear  that  injustice  has  been  done  to  the  defeated  party 
upon  the  merits  as  estabhshed  by  the  proofs.  During  the 
progress  of  the  trial  objections  interposed  and  overruled 
should  be  excepted  to,  otherwise  the  court  and  the  opposing 
party  may  infer  that  the  ruhng  is  concurred  in  as  correct, 
it  is  the  uniform  practice  of  this  court  to  adhere  to  this 
rule  strictly,  otherwise  it  would  be  misleading  to  the  suc- 
cessful party  and  subject  him  to  the  expense  and  annoysjice 
of  another  trial.  On  a  former  appeal,  reviewing  a  judg- 
ment dismissing  the  plaintiff's  complaint,  for  the  reason 
that  it  did  not  state  a  cause  of  action,  it  was  held,  reversing 
the  judgment,  that  the  complaint  did  state  facts  entithng 
the  plaintiff  to  rehef  in  some  form. 

On  the  trial  now  under  review  the  plaintiff,  upon  the 
evidence  produced,  failed  to  estabhsh  a  case  entithng  him 
to  recover  damages,  or  for  equitable  rehef.  It  is,  therefore, 
imnecessary  for  us  to  consider  the  state  of  facts  necessary 
to  be  maintained  by  the  moving  party  for  the  purpose  of 
vacating  and  setting  aside  a  iudgmentj  because  of  fraud 
and  imposition  practiced  bv  tne  successful  party,  to  the 
damage  of  the  defeated  party. 

Judgment  aflftrmed,  with  costs. 

All  concur.  

John  M.  Burank,  Resp't  v.  James  Babcock,  App'lt. 

(Supreme  Court,  General  Term,  F(fth  Department,  Filed  September,  2886,) 

1.  MoKTQAGE— Contract— Equitable  Lien— Foreclosube. 

The  plaintiff  was  the  owner  in  fee  simple  of  two  separate  parcels  of 
land,  upon  one  of  which  there  was  a  mortgage,  called  the  M.  mortgage; 
for  the  payment  of  the  debt  thus  secured  the  plaintiff  was  not  personally 
liable.     Upon   both    par^cels  there  was    another   mortgage    lien,    called 
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the  S.  mortga^,  which  was  to  secure  the  plaintifTs  individual  obligation 
,  to  pay  that  debt.  He  entered  into  a  written  contract  under  seal  to  sell  and 
convey  both  of  said  parcels  to  the  defendant  subject  to  the  said  mortgage, 
which  the  defendant  agreed  to  pay.  The  contract  was  executed  by  tlic 
defendant,  and  the  further  sum  which  he  was  to  pay  as  purchase-money 
was  left  blank  in  the  contract,  but  it  stated  that  such  payments  were  to  lie 
made  in  payments  of  $200  a  year,  of  principal  and  interest  from  the  date 
thereof,  with  semi-annual  interest  from  the  date  thereof,  imtil  the  whole 
sum  shall  be  paid;  also  the  vendee  agreed  to  pay  all  taxes  and  assessments 
upon  the  j^remises  from  the  date  of  the  contract  until  the  purchase-price 
^ould  be  fully  paid.  The  contract  provided  that  the  plaintiff  on  receiv- 
ing such  payment  should  execute  and  deliver  to  the  defendant  or  his 
assignee  a  deed  and  conveyance  thereof,  with  a  release  of  wife's  dower 
and  covenants  against  his  own  acts,  except  as  against  the  8.  mortgage, 
which  defendant  was  to  pay.  In  an  action  by  the  plaintiff  to  foreclose 
his  lien  under  the  covenant,  the  trial  court  found  as  facts  the  amount 
the  defendant  agreed  to  pay  as  purchase-money;  that  the  purchaser 
went  into  possession  of  the  premises  and  made  payments  of  the  in- 
terest on  the  mortgages  and  no  other  payments  on  the  purchase-price;  and 
among  other  facts  that  on  a  certain  date  with  the  consent  of  the  defendant 
Uie  plaintiff  conveyed  one  parcel  of  the  land  to  L.  L.,  who  assumed 
the  payment  of  both  of  the  mortgages  and  paid  the  balance  of  the  pur- 
chase-money which  was  claimed  by  the  plaintiff  to  be  due  under  the  con- 
tract. It  was  also  found  as  a  fact  that  at  the  time  of  the  commencement 
of  the  action  an  amount  was  due  the  plaintiff  and  that  the  balance  of  the 
purchase-money  fell  due  before  the  trial.  The  defendant  neglected  to  pay 
the  taxes  upon  the  property  and  they  were  paid  by  the  plaintiff;  the  S. 
mortgage  remained  unpaid.  The  judgment  provided  that  upon  payment 
by  the  defendant  of  the  amount  found  due  the  plaintiff,  the  defendant 
was  entitled  to  a  conveyance  of  the  parcel  of  land  unconveyed;  that  as  be- 
tween the  plaintiff  and  defendant  the  latter  was  entitled  to  a  conveyance 
free  and  clear  from  the  lien  of  the  8.  mortgage.  Upon  appeal;  Jield,  that 
as  no  personal  judgment  was  awarded  against  the  defendant,  no  ri^ht 
of  his  was  affected  oy  the  judgment  unless  there  was  a  valid  and  subsist- 
ing contract  between  the  parties  by  which  he  had  an  equitable  interest  as 
purchaser  in  the  land.  That  the  contract  was  not  void  for  uncertainty, 
there  being  evidence  to  support  the  finding  of  the  trial  court  as  to  the 
amount  of  purchase-money. 

2.  Samb — Sale  subject  to  the  mobtgage  of  fabt  of  mortgaged  pbof- 

ERTY. 

Hdd,  that  the  sale  of  one  of  the  parcels,  with  the  consent  of  both  par- 
ties, subject  to  the  8.  mortgage  which  was  a  lien  upon  the  parcel  imsold 
as  between  the  purchaser  and  the  parties  to  this  action,  makes  that  parcel 
the  primary  fimd  out  of  which  that  mortgage  is  to  be  paid,  and  as  the 
owner  of  the  property  sold  was  not  a  party  to  this  action,  the  decree  prop- 
erly makes  it  a  condition  to  granting  any  relief  that  he  should  procure  a 
release  of  the  8.  mortgage  as  a  lien  on  the  premises. 

S.  Sale  of  lands — Ihterest  of  vendor  prior  to  conveyance. 

The  vendor  prior  to  the  conveyance  to  the  vendee  holds  the  legal  title  in 
trust  for  the  benefit  of  the  latter. 

4.  Same — Interest  of  partieb — How  consider — ^Equitable   conver- 

BION. 

By  the  doctrine  of  equitable  conversion  the  vendor's  interest  under  the 
contract  is  treated  as  personal  estate,  and  the  vendee's  interest  as  real  es- 
tate which  descends  to  his  heirs. 

5.  Vendor's  lien — In  an  action  to  enforce,  tender  is  not  necessary. 

In  an  action  by  a  vendor  to  enforce  an  alleeed  equitable  lien  for  unpaid 
purchase-money  under  a  contract  for  a  sale  of  lands,  it  is  no  defense  that  a 
tender  of  a  deed  was  not  made  before  the  suit  was  brought. 
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6.  Costs  in  foreclosure  proceedings. 

It  is  usual  in  foreclosing  liens  upon  property  to  cbargje  the  funds  with 
the  costs  of  foreclosure,  unless  some  sufficient  reason  is  shown  why  the 
lienor  should  not  receive  the  protection  of  having  his  reasonable  costs  and 
expenses,  so  that  he  may  realize  his  debt  if  the  property  is  sufficient  for 
that  purpose. 

Equity  action  to  foreclose  a  land  contract  heard  at  the 
Monroe  special  term;  the  judgment  granting  the  prayer  of 
the  plaintiff's  coniplaint.  On  the  ITth  day  of  September, 
1872,  the  plaintiff  was  the  owner  in  fee  simple  of  two 
separate  parcels  of  land,  upon  one  of  which  there  was  a 
mortgage  lien  of  $1,000,  called  the  Murray  mortgage.  For 
the  payment  of  the  debt  thus  seciured  the  plaintiff  was  not 
personally  hable.  Upon  both  pieces  there  was  also  a  mort- 
gage lien  for  the  sum  of  $9G1.T0,  called  the  Selden  mort- 
gage which  was  to  secure  the  plaintiff's  individual  obUgation 
to  pay  that  debt.  On  that  day  he  entered  into  a  written  con- 
tract, under  seal,  to  seU  and  convey  both  of  said  parcels 
to  the  defendant  subject  to  the  said  mortgages,  which  the 
vendee  agreed  to  pay  as  the  same  became  due  and  payable. 
The  contract  was  executed  by  the  defendant  and  the  fur- 
ther sum  which  he  was  to  pay  as  pm'chase  money  was  left 
blank  in  the  contract,  but  it  stated  that  such  payments 
were  to  be  made  *^in  payments  of  $200  a  year  of  piincipal 
and  interest  from  the  date  thereof,  with  semi-annual  in- 
terest from  the  date  thereof  until  the  whole  sum  should  be 
paid."  The  purchaser  also  agreed  to  pay  all  the  taxes  and 
assessments  that  shall  be  taxed  or  assessed   upon  such 

g remises  from  the  date  of  the  contract  until  the  same  shall 
e  fully  paid.  The  contract  contained  a  stipulation,  to  wit: 
"That  the  party  of  the  first  part,  on  receiving  such  pay- 
ment at  the  time  and  in  the  manner  above  mentioned,  i^all 
at  his  own  proper  cost  and  expense,  execute  and  dehver  to 
the  said  party  of  the  second  part,  or  his  assigns,  a  good 
and  sufficient  deed  of  conveyance  thereof,  with  a  release  of 
wife's  dower  and  covenants  against  his  own  acts,  except  as 
against  a  mortgage  by  said  partv  of  the  first  part  to  H.  R. 
Selden  of  $961.27,  which  Babcock  is  to  nay." 

The  court  foimd  as  a  fact  that  the  aefendant  agreed  to 
pay  the  plaintiff  as  purchase  money  the  sum  of  $1,057.87 
at  the  times  and  in  the  manner  stated  in  the  contract.  The 
purchaser  went  into  possession  of  the  premises  and  made 
payments  of  interest  upon  each  of  said  mortgages,  and  on 
the  trial  the  court  found  that  he  had  made  no  other  pay- 
ments upon  the  purchase  price  of  the  premises.  It  was 
also  found  as  a  fact  *iat  on  the  27th  of  April,  1877,  there 
was  due  and  unpaid  on  the  Murray  mortgage  $1,070  and 
upon  the  Selden  mortgage  $961.27  of  principal  and  $168.38 
interest,  and  on  that  day,  with  the  consent  of  the  defendant 
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the  plaintiff  conveyed  one  parcel  of  the  premises  to  Levy 
Lamey  for  the  sum  of  $3,200,  who  assumed  the  payment  of 
both  of  the  mortgages  and  paid  the  balance  of  the  purchase 
money,  $1,000,  to  tne  plaintiff,  which  was  appUed  upon  the 
unpaid  purchase  money  claimed  by  the  plamtiff  to  be  due 
imder  the  contract.  It  was  also  found  as  a  fact  that  there 
was  due  and  owing  the  plaintiff  at  the  time  of  the  com- 
mencement of  this  action,  by  the  terms  of  the  contract, 
$358.31,  and  that  an  installment  of  $57.87,  the  balance  of 
the  purchase  money,  fell  due  on  the  17th  day  of  September, 
1878,  which  was  before  the  trial  of  the  action.  The  de- 
fendant neglected  to  pay  the  taxes  assessed  upon  the 
propei-ty  ana  they  were  paid  by  the  plaintiff.  The  Selden 
mortgage  remained  impaid  at  the  time  of  the  entry  of  the 
decree,  and  upon  which  there  was  due  $961.77.  making  due 
for  unpaid  purchase  money  and  taxes  paid  tne  gross  sum 
of  8843.17. 

The  judgment  provided  that  upjon  payment  by  the  de- 
fendant of  the  amount  due  the  plaintiff,  he  was  entitled  to 
a  conveyance  of  the  parcel  of  land  unconveyed  by  the 

Elaintiff .  That  as  between  the  plaintiff  and  defendant  the 
ttter  is  entitled  to  a  conveyance  free  from  the  hen  and 
charge  of  the  Selden  mortgage,  and  that  the  plaintiff  shall, 
withm  ten  days  from  the  entry  of  judgment,  procure  a  de- 
livery to  the  said  defendant  of  a  release  of  the  premises  from 
the  lien  of  that  mortgage.  That  the  defendant  may, 
within  thirty  days  from  the  notice  of  entry  of  said  judg- 
ment, and  tne  tender  or  dehvery  of  said  release,  pay  the 
plaintiff  the  amount  found  due  with  intei'ests  and  costs, 
and  upon  making  said  i)ayment  the  plaintiff  shall  execute 
and  dehver  to  the  said  defendant  a  deed  of  convey- 
ance of  said  premises  with  covenants  of  warranty,  and  if 
the  defendant  shall  fail  to  make  payment  of  that  sum,  then 
the  premises  are  to  be  sold  at  puolic  auction  upon  the  usual 
notice.   And  out  of  the  proceeds  there  is  directed  to  be  paid: 

First.  The  fees  and  expenses  of  the  referee  making  said 
sale. 

Second.  The  plaintiff's  costs  and  taxes. 

Third.  The  amount  due  the  plaintiff  upon  his  contract, 
and  the  surplus,  if  any,  to  be  paid  the  defendant. 

A  referee  was  appointed  to  make  the  sale  and  to  cany- 
out  the  decree.     From  this  judgment  the  plaintiff  appeals. 

J.  &  Q.  Van  Voorhees,  for  applt;  Josiah  Sullivan,  for 
resp't. 

Barker,  J. — No  personal  judgment  was  awarded  against 
the  defendant,  consequently  no  right  of  his  was  affected  by 
the  iudgment  unless  there  was  a  valid  and  subsisting  con- 
tract between  the    parties  by  the  terms  of   which    the 
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defendant  had  an  equitable  interest  as  purchaser  in  the 
lands  described.  The  title  to  the  lands  was  vested  in  the 
plaintiff.  The  action  was  in  the  nature  of  proceedings  m 
rem^  therefore,  the  decree  was  harmless  so  far  as  the  de- 
fendant was  concerned,  if  the  written  agreement  was  void 
on  the  ground  of  uncertainty  because  the  blank  was  not 
filled  with  the  amount  of  the  purchase  money  to  be  paid  by 
the  defendant.  The  trial  court  found  as  a  fact  that  it  was 
one  of  the  terms  of  the  agreement  that  the  defendant,  in 
addition  to  assiuning  the  mortgages  upon  the  premises, 
was  to  pay  to  the  plaintiff  the  further  sum  of  $1,067.27  as 
part  of  the  purchase  money.  I  think  the  evidence  fairly 
supports  this  finding. 

It  is  alleged  in  the  complaint,  that  the  blank  left  in  the 
contract  executed  by  the  parties  was  intended  by  them  to 
be  filled  with  the  sum  to  be  paid  by  the  defendant;  at  the 
time  of  the  execution  of  the  contract  this  was  omitted  bv 
reason  of  neglect  or  mistake.  This  allegation  as  set  forth 
in  the  complaint  the  defendant  did  not  deny  in  his  answer. 
It  is  the  position  of  both  of  the  parties  that  there  was  a  valid 
written  agreement  for  a  sale  of  the  premises  by  the  plain- 
tiff, and  a  purchase  of  the  same  by  the  defendant,  and  the 
controversy  upon  the  trial  and  on  this  appeal  is  as  to  their 
respective  rights  under  the  same.  They  do  not  agree  as  to 
the  sum  which  shoiild  be  inserted  in  the  blank  left  in  the 
contract. 

Upon  the  facts  as  found,  the  judgment  should  be  upheld 
as  just  and  equitable  in  all  of  its  provisions,  and  as  fully 
protecting  everv  right  and  interest  secured  to  the  de- 
lendant  under  the  contract.  The  sale  of  one  of  the  parcels, 
with  the  consent  of  both  parties,  subject  to  the  Selden 
mortgage  which  also  was  a  lien  upon  the  parcel  unsold  as 
between  the  purchaser  and  the  parties  to  this  action  makes 
that  parcel  the  primary  fund  out  of  which  that  mortgage 
is  to  De  paid,  and  as  the  owner  of  the  parcel  sold  is  not  a 
party  to  this  action  the  decree  properly  provides  and  makes 
it  a  condition  to  granting  any  relief  to  the  plaintiff  that  he 
should  procure  a  release  of  the  Seldon  mortgage  as  a  lien 
on  the  premises  in  question.  Should  the  premises  fail  to 
sell  for  a  sum  sufficient  to  pay  the  Selden  mortgage,  then 
the  defendant,  by  virtue  of  his  covenant  contained  in  the 
agreement  with  the  plaintiff,  would  be  under  a  personal  ob- 
ligation to  the  holder  of  the  Selden  bond  and  mortga^  to 
pay  the  deficiency.  But  that  is  no  reason  why  the  plain- 
tiff is  not  entitled  to  the  decree  awarded  him  in  this  action, 
for  the  reason,  that  as  between  himself  and  the  plaintiff  he 
assumed  the  obUgation  to  pay  that  mortgage  in  full,  and 
relieve  the  plaintiff  from  his  obligation  to  pay  the  debt  se- 
cured thereoy,  and  to  pay  the  plaintiff  a  further  sum  in 
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addition,  and  by  the  terms  of  the  decree  the  surplus  moneys, 
if  any  remain  after  paying  the  amount  fixed  by  the  decree^ 
are  to  be  paid  over  to  the  defendant. 

The  vendor  of  lands  prior  to  the  conveyance  to  the  ven- 
dee holds  the  legal  title  m  trust  for  the  benefit  of  the  latter. 
By  the  doctrine  of  equitable  conversion  the  vendor's  interest 
under  the  contract  is  treated  as  personal  estate,  and  the 
vendee's  interest  as  real  estate  which  descends  to  his  heirs. 
The  vendor  holds  the  legal  title  as  a  security  for  the  per- 
formance of  the  vendee's  obUgation  and  as  his  trustee  sub- 
ject to  such  performance.  In  equity  the  vendor  is  regarded 
as  having  a  lien  upon  the  premises  for  the  unpaid  purchase 
money,  although  as  a  vendor  before  a  conveyance  has  the 
legal  title  there  is  no  need  of  saying  that  he  has  a  lien,  as 
his  title  is  more  eflScient  security  since  the  vendee  cannot 
affect  it  by  a  transfer  or  transaction  even  of  any  bona  fide 
purchaser.  Pomeroy's  Eq.  Jur.,  vol.  3,  §§  1260-1263,  and 
the  cases  cited. 

The  appellant  presents  and  urges  the  point  that  the  plain- 
tiff was  not  entitled  to  reUef  for  the  reason  that  the  vendor 
did  not  tender  him  a  deed  of  the  premises  prior  to  the  com- 
mencement of  this  action.  This  he  was  not  required  to  do. 
In  an  action  by  a  vendor  to  enforce  an  alleged  equitable 
lien  for  impaid  purchase  money  under  a  contract  for  a  sale 
of  the  lanas,  it  is  no  defense  that  a  tender  of  a  deed  was 
not  made  before  suit  brought.  The  action  is  in  effect  an 
equitable  one  to  enforce  a  contract,  and  in  such  a  case  a  ten- 
der is  not  required.  Freeson  v.  Btssel,  63  N.  Y.,  168.  By 
the  terms  of  the  executory  contract  aU  the  purchase  money 
was  to  be  paid  in  full  before  the  plaintiff  was  required  to 
part  with  the  title.  So  if  this  had  been  an  action  at  law 
founded  upon  the  defendant's  promise  seeking  a  personal 
judgment  against  him  the  plaintiff  could  have  recovered 
the  sum  then  due  as  other  mstallments  would  thereafter 
mature,  and  the  right  of  action  was  not  dependant  upon  a 
conveyance  being  made  by  the  vendor.  But  here  no  personal 
judgment  was  demanded  or  awarded  against  the  defendant. 
A  portion  of  the  purchase  money  was  impaid  and  the 
plamtiff  sought  to  enforce  its  payment  by  foreclosing  a  hen 
which  the  law  gave  him  upon  trust  propertv. 

The  other  pomt  made  by  the  appellant,  that  the  plaintiff 
could  not  maintain  this  action  for  the  reason  that  prior  to 
this  action  he  had  caused  the  Selden  mortgage  to  be  re- 
leased from  the  premises,  is  without  merit.  The  defendant 
agreed  to  pay  that  mortgage  in  full  as  it  became  due,  and 
the  plaintiff  did  not  promise  to  procure  its  discharge,  nor 
was-  his  right  to  the  purchase  money  that  was  to  be  paid  to 
him  made  to  him  made  dependent  upon  procuring  the 
release.    In  view  of  the  terms  of  the  sale,  this  court  prop- 
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erly  made  it  a  condition  that  a  release  should  be  procured 
by  the  plaintiff  before  any  steps  shoidd  be  taken  to  enforce 
the  decree,  and  this  was  so  ordered  with  a  view  of  reUeving 
the  defendant  and  protecting  his  rights. 

The  respondent  admits  that  a  mistake  was  made  in  ascer- 
taining the  amount  of  taxes  in  the  simi  of  $119.23^  and 
upon  reviewing  the  calculations  of  the  respective  parties  as 
to  the  amount  due,  and  after  reading  the  evidence  we  are 
imable  to  discover  any  other  error. 

The  respondent  also  complains  that  it  is  unfair  and  in- 
equitable to  charge  the  funds  with  the  costs  of  the  action. 
There  is  no  groimd  for  the  complaint.  It  is  usual  in  fore- 
closing hens  upon  property  to  charge  the  fund  with  the 
cost  of  foreclosure,  unless  Some  sufficient  reason  is  shown 
why  the  lienor  should  not  receive  the  protection  of  h:;ving 
his  reasonable  costs  and  expenses  paid  so  that  he  may  fully 
reahze  his  debt  if  the  property  is  sufficient  for  that  purpose. 

The  judgment  is  modified  by  deducting  from  the  sum 
found  due  the  plaintiff  the  siun  of  $119.23,  as  of  the  date  of 
the  decree,  and  as  modified  affirmed  with  costs.  . 

All  concur.  

Richard  L.  WmriNG,  Resp't,  v.  Peter  Hood  et  aL,  Appl'ts. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  SS,  1886,) 

Lease — Contract— Construction  of. 

M.  E.  H.  was  the  owner  of  an  undivided  one-half  of  a  grist  mill,  and  is 
the  wife  of  defendant  P.  H.;  and  defendants  were  doing  business  under 
the  firm  name  of  P.  H.  &  Son,  and  H.  was  the  duly  authorized  agent  of 
M.  E.€I.  to  lease  her  interests  in  the  mill,  and  was  authorized  by  her  to 
lease  the  same  to  plaintiff,  and  receive  pay  therefor  in  flour  and  feed  at 
the  store  of  the  defendants.  The  defendant  P.  H.  leased  to  the  plaintiff 
the  undivided  half  interest  owned  by  her  for  twenty-five  dollars  per 
month,  which  the  plaintiff  agreed  to  pay  in  flour  and  feed  and  other  mill 
products,  to  be  delivered  at  the  store  of  the  defendant,  and  M.  C.  H.  as- 
sented thereto.  In  an  action  by  plaintiff  to  recover  pay  for  flour,  ^rain 
and  feed  sold  and  delivered  by  the  plaintiff  to  the  delendants,  aud  for 
grinding  done  at  their  special  instance  and  request.  Held,  that  the  rent 
of  the  mill  should  be  applied  in  payment  of  the  plaintiff's  claim.  While 
the  consent  of  M.  E.  H.  may  have  enabled  the  defendants  to  so  take  pay- 
ment, and  apply  what  they  in  that  manner  received  on  the  rent,  it  gave  to 
them,  or  to  cither  of  them,  no  right  of  action  to  enforce  payment. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee  in  Cayuga  county. 
E,  C.  Aikeuy  for  appFt;  Amasa  J,  Parker ,  for  resp't. 

Haight,  J. — This  action  was  brought  to  recover  pay  for 
flour,  grain  and  feed  sold  and  dehvered  by  the  plaintiff  to 
the  defendants,  and  for  grinding  done  at  their  special  in- 
stance and  request.  The  answer  alleged  non-joinder  of 
Jarties  plaintiff,  a  settlement  for  the  goods  bought  prior  to 
uly  1,  1883;  that  one  Maiy  E.  Hood  was  the  owner  of  an 
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undivided  one-half  of  a  grist-mill,  and  that  the  defendant 
Peter  Hood  was  her  duly  authorized  agent  to  lease  or  dis- 
pose of  the  same;  that  her  agent  had  leased  her  interest  in 
the  mill  to  the  plaintiff  for  twenty-five  dollars  per  month, 
and  that  the  plaintiff  agreed  to  pay  therefor  by  furnishing 
to  the  firm  of  r.  Hood  &  Son,  consisting  of  the  defendants, 
flour  and  feed,  and  to  grind  for  them;  that  the  plaintiff 
entered  into  possession  of  the  mill  April  15,  1883,  under 
such  lease,  and  has  ever  since  continued  in  the  possession 
of  the  same;  and  that  the  goods  and  merchandise  men- 
*tioned  in  the  complaint  were  furnished  pursuant  to  the 
agreement,  and  that  the  said  Mary  E.  Hood  assented  to 
tne  leasing  of  the  mill  on  the  terms  stated;  that  the  rent  of 
the  mill  accruing  since  Jidy  1,  1883,  amounted  to  the  sum 
of  $225,  no  part  of  which  has  been  paid  except  as  paid  by 
the  ^oods  and  merchandise  and  labor  mentioned  in  the 
complaint.  The  defendants  further  answering,  allege  as  a 
counter-claim  that  they  have  sold  and  deUvered  to  the 
plaintiff,  at  his  special  instance  and  request,  goods  and 
merchandise  of  the  agreed  price  of  $59.33,  no  part  of  the 
purchase  price  of  which  has  been  paid;  and  for  a  finther 
answer  and  defense,  '^deny  each  and  every  allegation 
therein  contained,  not  hereinbefore  admitted,  controverted 
or  explained." 

Upon  the  trial,  the  plaintiff  admitted  the  settlement  and 
counter-claim  as  alleged  in  the  answer,  and  then  moved 
for  judgment  upon  the  pleadings  upon  the  groimd  that  the 
answer  did  not  put  in  issue  the  allegations  of  the  complaint. 
The  referee  held  that  the  allegations  of  the  complaint  were 
admitted  by  the  answer;  that  the  denials  were  not  general 
or  specific  within  the  meaning  of  the  Code,  but  permitted 
the  defendants  to  give  their  evidence  in  support  of  the  de- 
fense set  forth  in  the  answer.  The  referee  has  found  as 
facts  that  Mary  E.  Hood  is  the  wife  of  the  defendant  Peter 
Hood,  and  that  the  defendants  were  doing  business  under 
the  firm  name  of  P.  Hood  &  Son;  that  Peter  Hood  was 
the  diily  authorized  agent  of  Maiy  E.  Hood  to  lease  her 
interests  in*  the  mill,  and  was  autnorized  by  her  to  lease 
the  same  to  the  plaintiff  and  to  receive  pay  therefor  in 
flour  and  feed  at  the  store  of  the  defendants;  that  the  de- 
fendant Peter  Hood,  on  or  about  the  1st  day  of  April,  1883, 
leased  to  the  plaintiff  the  undivided  one-half  interest  owned 
by  heir  in  the  mill  for  twenty-five  dollars  a  month  imtil 
such  time  as  they  coidd  sell  the  mill  or  dispose  of  it,  which 
the  plaintiff  agreed  to  pay  in  flour  and  feed  and  other  mill 
products,  to  be  deUvered  at  the  store  of  the  defendants, 
and  that  Mary  E.  Hood  assented  thereto;  that  the  plaintiff 
went  into  possession  of  the  mill  on  or  about  April  1,  1883, 
N.Y.  Rep.,Vol.  HI.        59 
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and  continued  in  possession  thereof  down  to  the  commence- 
ment of  this  action,  March  6,  1884;  that  on  the  2d  day  of 
July,  1883,  an  accounting  was  had  between  the  plaintiff 
and  defendants  and  Mary  E.  Hood,  upon  which  setiblement 
there  was  found  due  from  the  plaintiff  to  the  defendants 
the  sum  of  $5.66;  that  after  July  2,  1883,  and  before  the 
commencement  of  this  action,  the  plaintiff  sold  and  de- 
livered to  the  defendants,  who  were  co-partners,  the  goods 
mentioned  and  referred  to  in  the  complaint,  amounting  in 
the  aggregate  to  $178.77;  that  the  defendants  promised 
and  agreed  to  pay  for  the  same;  that  Mary  E.  Hood  did  not 
transfer  her  right  or  interest  in  the  amount  due  for  rent  to 
the  defendants,  and  did  not  authorize  Peter  Hood,  or  any 
one,  to  apply  the  same  in  payment  for  the  goods  sold  by 
the  plaintiff  to  the  defendante;  he  awarded  judgment  for 
,the  plaintiff  for  the  $178.77,  less  the  amount  of  the  counter- 
claim set  forth  in  the  answer  and  admitted  by  the  plaintiff, 
with  interest. 

Exceptions  were  taken  by  the  appellant  to  the  contract, 
as  found  by  the  referee,  and  to  the  finding  of  fact  that 
Mary  E.  Hood  did  not  transfer  her  right  or  mterest  in  ihe 
amounts  due  for  rent  to  the  defendants,  and  did  not  author- 
ize Peter  Hood  or  anyone  to  apply  the  same  in  payment  for 
the  goods  sold  by  the  plaintiffs  to  the  defendants. 

There  is  no  evidence  that  Mary  E.  Hood  ever  transferred 
her  interest  in  the  rent  to  the  defendants,  but  that  she  did 
authorize  the  defendant  Peter  Hood  to  apply  the  same  in 
payment  for  the  goods  purchased  of  the  plaintiff  appears  to 
us  to  be  imdisputed  in  the  case.  In  fact,  the  referee  has 
virtually  so  found.  He  found  that  the  plamtiff  agreed  to 
pay  the  rent  in  flour  and  feed  and  other  mill  products,  to 
oe  dehvered  at  the  store  of  the  defendants,  and  that  she 
assented  to  the  lease  as  so  made.  The  defendants  were  the 
husband  and  son  of  Mary  E.  Hood,  and  as  copartners  were 
caiTving  on  a  store.  True,  he  did  not  find  as  a  fact  that 
the  flour  and  feed  and  other  mill  products  were  delivered 
to  her  at  the  defendants'  store,  but  it  does  not  appear  to  us 
that  such  was  the  contract  as  understood  by  the  parties. 
The  plaintiff  himself  testified  that  in  the  conversation  that 
he  had  with  the  defendant  Peter  Hood,  Peter  Hcod 
said  to  him  that  they  were  doing  a  pretty  good  business  in 
the  store,  that  they  would  buy  a  good  deal  of  grain  and 
handle  a  good  deal  of  stuff,  and  that  they  would  Duy  their 
stuff  of  the  plaintiff  and  have  their  grinding  done  at  the 
mill,  and  that  they  probably  would  have  to  pay  him  money 
for  the  stuff  they  bought,  over  and  above  the  rent  of  the 
mill.  The  defendant  Peter  Hood  testified  that  he  told  the 
plaintiff  that  he  would  rent  him  the  mill  for  $500  a  year; 
that  the  plaintiff  said  that  he  couldn't  give  that,  but  would 
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give  $300,  provided  he  could  pay  it  out  of  the  mill  or  iq 
grinding;  that  '*he  woidd  deliver  the  goods  to  P.  Hood  & 
Son  at  our  store  in  Auburn,  or  do  grmding  for  us  at  the 
mill,  aU  of  which  was  to  be  done  at  as  low  a  price  as  I  could 
get  them  anywhere  else.  I  said  the  goods  must  be  f ur- 
nished  at  as  low  a  price  as  I  could  get  them  anywhere  else, 
he  said  he  would  do  so."  So  that  it  will  be  observed  from 
the  evidence  of  both  the  plaintiff,  and  the  defendant  Peter 
Hood,  the  only  witnesses  who  speak  in  reference  to  the 
terms  of  the  lease,  that  it  was  agreed  that  the  rent  was  to 
be  paid  in  grinding  or  in  goods  out  of  the  mill,  to  be  dehv- 
ered  to  the  def en(mnts,  and  that  the  goods  were  to  be  fur- 
nished and  the  grinding  done  as  cheaply  as  could  be  done 
elsewhere,  and  that  it  was  imderstood  that  the  goods  so 
furnished  would  probably  exceed  the  rent  of  the  miU,  and 
that  the  defendants  would  pay  money  for  the  surplus. 
Mrs.  Hood  testified,  as  the  referee  has  found,  that  her  nus- 
band  was  authorized  to  act  for  her  in  reference  to  the 
pronerty  and  that  she  assented  to  the  terms  of  the  lease  as 
maae.  We,  therefore,  fail  to  see  why,  under  the  conceded 
facts  in  the  case,  the  rent  of  the  mill  should  not  be  appUed 
in  payment  of  the  plaintiff's  claim.  This  view  is  in  accord 
with  the  opinion  of  this  court  as  expressed  on  the  former 
appeal.  Tne  comi;  then  said:  ''While  the  consent  may 
have  enabled  the  defendants  to  so  take  payment  and  apply 
what  they  in  that  manner  received  on  the  rent,  it  gave  to 
them,  or  to  either  of  them,  no  right  of  action  to  enforce 
payment."  It  was  then  contended  that  this  allegation  of 
the  answer  was  a  counter-claim,  entitling  the  defendants  to 
an  affirmative  judgment  for  the  balance  of  rent  due.  Such 
a  judgment  they  were  not  entitled  to,  but  they  did  have 
the  right  to  take  payment  of  the  rent  in  accordance  witk 
the  terms  of  the  agreement. 

These  views  of  the  case  render  it  imnecessary  to  consider 
the  question  as  to  whether  or  not  the  denial  contained  in 
the  answer  was  sufficient  to  put  in  issue  the  allegations 
contained  in  the  complaint. 

The  judgment  shomd  be  reversed  and  a  new  trial  ordered 
before  another  referee,  with  cosks,  to  abide  the  event. 

So  ordered. 

SMfTH,  P.  J.,  Barker  and  Bradley,  JJ.^  concurred. 

John  Underwood,  Receiver,  etc.,  Applt,  v.  Horace  T. 
Cook,  Administrator,  etc.,  and  William  Sutclipfb, 
Eesp't. 

(Supreme  Churt,  General  Term,  F(fth  Department,  FCUd  October  ft,  1886.) 
Pbacticb— Appbai/— Nbw    TRiAir— Effect    of    FiNDmes    on    PREvioin 

TBIAL8. 

Where  an  action  was  brought  to  have  a  Judgment  obtahied  by  one  F. 
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against  H.  C.  8.,  made  a  lien  upon  certain  real  estate  owned  tgr  W.  8., 
which  it  was  claimed  was  improved  and  paid  for  by  H.  C.  B.  The  trial 
resulting  in  a  judgment  in  iayot  of  the  plaintiff,  which  was  affirmed  in 
the  general  term,  but  reversed  in  the  court  of  appeals;  and  on  the  second 
trial  the  findings  were  in  conflict  with  the  facts  as  found  by  the  court  upon 
the  first  trial  and  approved  by  the  general  term.  Held,  that  the  general 
term  will  not  reverse  the  judgment  upon  the  grounds  that  the  findings  are 
against  the  evidence,  where,  upon  the  last  trial,  there  was-  a  conflict  in  the 
evidence  and  the  flndings  were  made  upon  such  conflict,  and  there  is  evi- 
dence which,  if  believed  by  the  trial  court,  fully  sustains  the  conclusions 
reached  by  it. 

Appeal  from  a  judgment  entered  in  Cayuga  county  upon 
the  decision  of  the  Cayuga  special  term. 

F.  D.  Wright  J  for  appat;  James  R,  CoXy  for  administra- 
tor; E.  H.  Avery,  for  resp't.  Sutcliffe. 

Haight,  J. — This  action  was  brought  to  have  a  judgment 
obtained  by  one  Ferris  against  Henry  C.  Sutcliffe.  made  a 
lien  upon  -certain  real  estate  owned  by  William  Sutcliffe, 
which  it  is  claimed  was  improved  ana  paid  for  by  Henry 
Sutcliffe.  The  case  as  first  tried  resultea  in  a  judgment  in 
favor  of  the  plaintiff,  which  was  affirmed  in  the  general 
term,  (10  Hun.,  453,)  but  was  reversed  in  the  court  of  ap- 
peals, (77  N.  Y.,  58)  upon  the  ground  that  the  action  could 
not  be  maintained  by  the  receiver  to  enforce  the  trust 
created  by  the  Revised  Statutes,  in  favor  of  creditors,  of 
one  paying  the  consideration  for  lands  which  are  conveyed 
to  another.  The  defendant,  Henry  C.  Sutcliffe,  having 
died,  Horace  T.  Cook,  as  pubhc  administrator,  was  substi- 
tuted in  his  place  and  the  action  revived,  and  such  proceed- 
ings were  affirmed  by  the  general  term  of  the  late  fourth 
department.     21  Hun.,  357. 

Upon  the  retrial  the  plaintiff  sought  to  show  that  a  malt 
house  had  been  constructed  upon  the  land  owned  by  Will- 
iam Sutchffe  at  an  expense  of  about  $6,000,  and  that  the 
same  was  paid  for  by  Henry  C.  Sutcliffe;  and  the  plaintiff, 
as  the  receiver,  etc.,  of  Henry  C.  Sutcliffe,  had  the  right  to 
follow  the  money  expended  in  the  construction  of  the  malt 
house  and  have  the  judgment  against  Heniy  C.  Sutchffe 
declared  a  lien  upon  the  real  estate  to  the  extent  of  the 
money  so  expended  in  improving  the  same. 

The  trial  court  found  as  facts,  that  on  the  21st  day  of 
Januaiy,  1867,  and  while  the  action  brought  by  Ferris 
against  Henry  C.  SutcUffe  was  pending  in  the  general  term, 
a  conveyance  of  the  premises  describe  in  the  complaint  in 
this  action,  was  executed  and  delivered  by  David  Weath- 
erby  and  wife  to  the  defendant,  William  Sutchffe  for  the 
consideration  of  $214 ;  that  at  that  time  neither  Henry  C.  Sut- 
cliffe, the  judgment-debtor,  nor  William  SutcUffe  beheyed, 
or  had  reason  to  beUeve,  that  the  claim  of  Ferris  had  any 
vaUdity,  but  on  the  contrary,  they  both  beheved  that  the 
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claim  wa3  not  valid;  that  in  the  year  1868  the  defendant, 
WiUiam  SutcUflfe,  erected  a  malt  house  on  the  premises  at 
a  cost  of  about  $6,000;  that  prior  to  that  time  a  malting 
business  had  been  carried  on  in  the  name  of  Henry  C  Sut 
cUffe,  but  the  same  was  managed  by  the  defendant  WiUlam 
Sutcliflfe,  and  none  of  the  capital  thereof  was  furnished  by 
Henry  C.  Sutcliffe;  but  the  same  was  furnished  by  his  wife 
out  of  moneys  belonging  to  her  separate  estate;  that  Wil- 
ham  SutcUfte,  with  the  consent  of  both  his  father  and 
mother,  received  to  his  own  use  the  avails  of  the  business; 
and  paid  out  of  the  same  the  consideration  for  the  convey- 
ance together  with  the  sum  expended  in  the  erection  of  the 
malt  house,  except  such  part  thereof  as  was  contributed  by 
his  mother;  that  Henry  SutcUffe  owed  no  debts,  except  the 
claim  of  Ferris,  that  all  of  the  acts  of  Henry  C.  ana  Wil- 
Uam  SutcUffe  were  done  in  good  faith  without  any  intent 
to  hinder,  delay  or  defraud  creditors;  and,  as  a  conclusion 
of  law,  the  coiirt  found  tl^at  the  complaint  should  be  dis- 
missed on  the  merits. 

It  is  contended  on  the  part  of  the  appellant  that  these 
findings  are  in  conflict  witn  the  facts  as  f oimd  by  the  court 
upon  ine  first  trial,  and  approved  by  the  general  term,  and 
that  the  judgment  should  now  be  reversed  upon  the  ground 
that  the  findings  are  against  the  evidence.  It  is  tnie  that 
the  findings  of  fact  were  the  other  way  upon  the  first  trial, 
and  that  tne  same  was  approved  in  the  general  term;  but 
upon  the  last  trial  there  was  a  conflict  in  the  evidence,  and 
the  findings  have  been  made  upon  such  conflict,  and  whilst 
we  might  have  been  better  satisfied  if  the  findings  had 
been  the  other  way,  still  we  are  unable  to  say  that  they  are 
so  clearly  against  the  weight  of  evidence  as  would  justify 
this  court  in  revei-sing  the  judgment.  There  is  evidence 
which,  if  beheved  by  tne  trial  court,  fuUy  sustains  the  con- 
clusions reached  by  it. 

It  appears  that  Hemy  C.  Sutcliffe  had  no  outstanding 
claims  except  that  of  Ferris.  The  Ferris  action  had  been 
tried  in  October,  1866,  and  resulted  in  a  non-suit,  so  that 
the  defendants,  Henry  C.  and  William  Sutcliffe  had  good 

f round  for  believing  that  the  Ferris  claim  was  invalid, 
hat  judgment  was  not  reversed  by  the  general  term  until 
December,  1868.  WiUiam  testified  that  he  did  not  know 
that  an  appeal  had  been  taken  from  the  judgment  of  non- 
suit until  tne  judgment  was  reversed,  and  that  he  supposed 
that  the  non-suit  was  the  end. of  it. 

In  the  meantime,  and  on  the  21st  day  of  January,  1867, 
WiUiam  SutcUffe  received  from  Weatherby  the  deed  of  the 
land  in  Question  for  a  consideration  of  S214.  Weatherby 
testified  tnat  the  purchase  was  made  by  Henry  C.  Sutcliffe 
and  paid  for  by  him,  whilst  WiUiam  testified  that  he  made 
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the  purchase  and  that  he  paid  therefor;  and  he  appears  to 
be  corroborated  by  a  certificate  of  deposit  issued  by  the  Na- 
tional Bank  of  Auburn  to  William  SutcUffe  for  $200,  dated 
November  6th,  1866,  which  was  endorsed  by  WiUiam  Sut- 
cliflfe  and  Weatherby  January  21st,  186Y,  the  date  on  which 
the  deed  was  taken  from  the  latter.  It  also  appeared  ftom 
the  evidence  that  in  1868  William  erected  upon  nis  premises 
a  malt  house  at  an  expense  of  about  $6,000;  that  he  paid 
the  government  special  tax,  taking  the  certificate  in  his 
own  name,  and  thereafter  conducted  the  business  in  his 
own  name  J  that  prior  to  that  time  the  business  had  been 
carried  on  m  the  name  of  his  father,  but  that  his  father  put 
no  money  into  the  business;  that  they  commenced  in  1860, 
on  Clark  street,  in  the  city  of  Auburn,  brewing  beer  in  a 
small  way  in  a  wash  boiler,  and  sold  it  at  retail;  that  Wil- 
liam had  the  charge  and  care  of  the  receipts,  paid  the 
expenses  of  the  household,  and  when  his  father  collected 
money  from  sales,  when  he  was  out,  the  money  was  given 
to  the  mother;  that  she  received  several  legacies  from 
England  amounting  to  several  thousand  dollars;  that  after 
they  moved  to  Auburn  they  soon  commenced  brewing  on  a 
a  larger  scale.  William  purchased  a  kettle  at  a  cost 
of  twenty-five  dollars,  which  woidd  hold  about  two 
barrels,  which  they  used  to  brew  in,  in  place  of  the  wash 
boiler;  that  he  continued  to  take  charge  of  the  money 
and  business,  chiefly  conducting  the  same;  paid  the  house- 
hold expenses;  and,  as  he  testified,  took  out  four,  five  and 
six  hundred  doUars  a  vear  for  himself  for  his  sei-vices;  that  he 
received  the  money  that  was  derived  from  the  business  with 
the  consent  of  his  father  and  mother;  that  his  father  never 
made  any  claim  to  it;  that  all  the  capital  that  went  into 
the  business,  except  from  the  sales,  was  found  by  his 
mother;  that  his  father  never  put  a  dollar  into  the  busmess; 
that  his  father  never  had  anv  handling  of  the  money  fur- 
ther than  to  take  it  from  sales  made  when  WiUiam  was 
away;  and  that  the  malt  house,  erected  in  1868,  was  paid 
for  by  WiUiam.  And  to  corroborate  his  testimony  in  this 
regard  it  appears  that  WiUiam  drew  from  the  bank  upon 
the  certificates  of  deposit  issued  to  him  during  the  months 
intervening  between  January  and  October,  1868,  the  time 
when  the  malt  house  was  buUding,  nearly  $7,000,  so  that 
as  we  have  stated,  it  will  be  seen  that  the  evidence  though 
conflicting  sustains  the  finding  of  the  trial  court. 

The  court  having  found  that  William  SutcUife  received 
the  avaUs  of  the  business  to  his  own  use  with  the  consent 
of  both  his  father  and  mother,  the  conclusion  of  law  foimd 
by  the  trial  court  is  not  in  conflict  with  the  facts  found, 
llie  judgment  shoidd  consequently  be  aflirmed  with  costs. 

Smtth,  p.  J.,  Barker  and  Bradley,  JJ.,  concur. 
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Bernard  Rothschild  et  al,  Resp'ts,  v.  Jacob  W.  Mack, 
Assignee,  App'lt. 

(Supreme  Court,  General  Term,  F\fth  Department,  Filed  October  SS,  1886.) 

Assignments  —  Equitable    set    off  —  "When    allowable    as    against 
assignee. 

A  court  of  equity  has  the  power  to  permit  an  equitable  set  off  in  cases 
not  within  the  btatute  if  from  the  nature  of  the  claims  or  the  situation  of 
the  parties  justice  -cannot  be  obtained  by  a  cross  action,  and  this,  even 
though  the  debt  sought  to  be  set  off,  is  not  due  if  the  defendant  is 
insolvent.  Smith  v.  Fdton  (43  N.  Y..  419),  and  Little/ield  v.  Ths  A^anp 
C.vnty  Bank  (97  ^.  Y.,  581);  foUowed,  Martin  v.  Knmmullei'  (37  N.  Y., 
896),  M  ery,  Davis  (22  N. Y  ,  489),  and  Chance  yJeaacs  (5  Paige,  592, 594), 
distinguished. 

Appeal  from  a  judgment  entered  upon  a  decision  of  the 
Monroe  special  term. 
David  HayeSy  for  resp'ts;  Stem  &  Myers,  for  app'lt. 

Haight,  J. — This  action  was  brought  to  have  a  demand 
in  favor  of  the  plaintiffs  set 'off,  and  appUed  in  extinguish- 
ment of  a  claim  against  the  plaintiffs  held  by  the  defendant. 

The  facts  as  found  by  the  trial  court  were  substantially 
as  follows:  The  plaintiffs  were  indebted  to  the  firm  of 
Bindskopf  Brothers  &  Co.,  of  the  city  of  New  York,  in  the 
sum  of  $2,796.77,  which  became  due  and  payable  about 
January  1,  1885.  On  or  about  the  6th  day  of  September, 
1881,  the  firm  of  Eindskopf  Brothers  &  Uo.  endorsed  and 
deUvered  to  the  plaintiffs  a  nromissory  note  executed  by 
Buchman  Brothers  &  Co.,  of  Cincinnati,  Ohio,  for  the  sum 
of  $5,000,  and  requested  the  plaintiffs  to  raise  for  them  at 
the  Traders'  National  Bank  of  Rochester  the  amoimt  of  the 
note,  and  give  them  the  proceeds,  at  the  same  time  repre- 
senting to  The  plaintiffs  that  the  note  "  was  as  good  as  the 
bank  of  England,  that  the  plaintiffs  should  endorse  it,  and 
that  there  was  no  risk  in  their  doing  so;"  that  the  plain- 
tiffs thereupon,  and  on  the  10th  day  of  September,  1884, 
endorsed  the  note  and  deUvered  the  same  to  the  Traders' 
National  Bank  of  Rochester,  and  obtained  the  amount  of 
the  note  less  the  usual  discount,  and  thereupon  forwarded 
the  proceeds  thereof  to  the  firm  of  Eindskopf  Brothers  & 
Co.,  who  received  and  used  the  same;  that  the  note  became 
due  on  the  22d  of  December,  1884,  and  was  on  that  day 
presented  for  payment  at  the  place  where  it  was  made  pay- 
able, and  payment  thereof  demanded,  which  was  refused, 
and  thereupon  the  same  was  duly  protested,  and  notice  of 
non-payment  was  given  to  the  plaintiffs  and  to  Eindskopf 
Brothers  &  Co.  Thereupon  tne  note  was  paid  by  the 
plaintiffs  and  no  part  thereof  has  ever  been  repaid  to  them; 
that  the  firm  of  Buchman  Brothers  &  Cp.  were,  at  the  time 
of  making  the  note,  and  ever  since,  insolvent,  and  on  the 
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20th  day  of  September,  1884,  made  a  general  assigmnent; 
that  the  firm  of  Rindskopf  Brothers  &.  Co.  were,  at  the 
time  of  the  deUvery  of  the  note  to  the  plaintiffs,  and  ever 
thereafter,  insolvent,  and  on  the  19th  day  of  December, 
1884,  made  a  general  assignment  to  the  defendant  for  the 
benefit  of  creditors;  that  the  plaintiff  endorsed  the  note  and 
procured  and  deUvered  to  Rindskopf  Brothers  &  Co,  the 
proceeds  of  the  discount,  relying  upon  the  statement  made 
to  them  to  the  effect  that  ^Hhe  note  w^s  as  good  as  the 
bank  of  England,  and  that  there  was  no  risk  in  their 
endorsing  it,  '  and  also  on  their  liabiKty  and  indebtedness 
to  Rindskopf  Brothers  &  Co.,  which  was  thereafter  to 
mature  and  become  due  and  payable. 

It  is  contended  on  the  part  of  the  appellant  that  at  the 
time  of  the  assignment  the  plaintiffs  had  no  present  claim 
due  and  payable  by  the  assignors,  and  that  consequently 
they  had  no  right  to  a  set  off;  that  a  court  of  ecjuity  can  only 
decree  a  set-on  in  the  case  of  mutual  credits  due  at  the 
time  of  making  the  assignment. 

The  fact  is  undisputed  that  at  the  time  of  the  making  of 
the  assignment  the  note  was  held  by  the  Traders  National 
Bank  of  Rochester  endorsed  by  the  plaintiffs. 

In  the  case  of  Martin  v.  Kunzmuller  (37  N.  Y.,  396),  it 
was  held  that  an  allowance  to  a  party  by  way  of  set-off,  is 
always  founded  on  existing  demands  tnpresenti  and  not 
on  one  that  may  be  claimed  infuturo;  that  in  an  action  by 
an  assignee  the  defendant  cannot  off -set  a  note  made  by  the 
assignor  which  fell  due  after  the  assignment  of  the  subject 
of  action  when  made.  And  in  the  case  of  Myers  v^  Davis 
(22  N.  Y.,  489),  it  was  held  that  until  a  demand  becomes 
matured  a  set-off  may  be  defeated  by  the  assignment  of  the 
claim,  although  the  assignor  be  insolvent.  But  these  cases 
were  actions  at  law  and  the  set-off  was  attempted  under 
the  statute.  In  the  case  of  Chance  v.  Isaacs  (5  raige,  592- 
594),  it  was  held  that  the  set-off  could  not  be  decieed  for 
the  reason  that  the  plaintiff  was  not  the  owner  of  the  note 
at  the  time  of  the  assignment  although  he  was  liable  uj)on 
it  as  an  endorser.  The  chancellor  in  delivering  the  oj^inion 
says:  * 'It  is  now  weU  settled  that  a  person  who  receives  a 
negotiable  promissory  note  from  the  payee  out  of  the  usual 
course  of  business  or  in  security  for  an  antecedent  debt; 
and  not  for  a  present  consideration  such  as  the  payment  of 
money,  the  delivery  of  ^oods,  or  the  relinquishment  of  an 
existing  security,  takes  it  subject  to  all  equities  which  exist 
gainst  it  in  the  hands  of  the  former  holder,  and  this  prin- 
ciple applies  with  pecuUar  force  to  the  voluntary  assignee 
01  an  insolvent  debtor  who  receives  negotiable  paper  from 
the  assignor  under  a  general  assignment  for  the  benefit  of 
creditors.    In  the  present  case,  therefore,  if  the  complain- 
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ant  h^d  been  the  holder  and  owner  of  the  note  of  Isaacs 
at  the  time  this  assignment  was  made,  I  should  have  no 
hesitation  in  declaring  that  Smith  took  the  assignment  of 
the  complainant's  notes  subject  to  the  equitable  right  of  the 
latter  to  have  the  note  given  to  himself  set-olf  against 
them;  although  this  note  was  not  due  at  the  time  of  the 
assignment.  *  *  And  as  this  note  did  not  belong  to  the 
complainant  at  the  time  of  the  assignment  although  he  was 
contingently  liable  for  the  payment  thereof ,  I  am  satisfied  the 
vice-chancellor  was  right  in  supposing  that  no  equitable 
right  of  set-oflf  then  existed  which  attached  to  the  com- 
plainant's notes  in  the  hands  of  the  assignee."  It  is  upon 
this  case  that  the  appellant  chiefly  reUes;  and  if  it  is  to  be 
followed  it  must  defeat  the  plaintiffs'  recovery.  But  we 
are  inclined  to  doubt  the  soundness  of  the  rule  as  applied 
to  the  facts  of  the  case  imder  consideration.  The  court,  as 
we  have  seen,  has  foimd  that  not  only  the  makers, 
but  the  firm  of  Eindskopf  Brothers  &  Company  were 
at  the  time  of  the  deUvery  of  the  note  to  the  plaintiffs 
and  ever  thereafter  insolvent;  that  the  plaintiffs  bor- 
rowed the  money  at  the  Ti-aders  National  Bank  upon 
the  note  so  endorsed  by  them.  So  that  the  only  con- 
tingency remaining  to  make  their  Uability  fixed  was 
the  presenting  of  the  note  at  its  maturity,  demanding  pay- 
ment and  the  serving  of  notice  of  non-payment.  Tms 
contingency  did  not  depend  upon  any  act  of  the  makers, 
the  defendants  or  the  defendants'  assignors.  A  court  of 
equity  has  the  power  to  permit  dn  equitable  set-off  in  cases 
not  within  the  statute,  if  from  the  nature  of  the  claim  or 
the  situation  of  the  parties,  justice  can  not  be  obtained  by 
a  cross-action;  and  that  even  though  the  debt  of  the  com- 
plainant to  the  defendant  is  not  due,  if  the  defendant  is  in- 
solvent. Lindsay  Y.  Jackson^  2  Paige,  581;  Gayy.  Oay^ 
10  id.,  369;  Smith  v.  FoXy  48  N.  Y.,  674;  Davidson  v. 
AlfarOy  80  N.  T.,  660-662;  Shipman  v.  LansinQy  25  Hun, 
290. 

In  the  case  of  Smith  v.  Felton  (43  N.  Y.,  419),  it  was  held 
that  the  amount  of  a  partnership  deposit  with  an  insolvent 
banker  was  a  proper  subject  of  set-off  in  an  action  brought 
by  the  assignee  m  trust  for  creditors  of  such  bank  on  a 
note  held  by  the  banker,  made  by  one  of  the  partners  and 
endorsed  by  the  other  for  partnership  purposes,  although 
such  note  was  not  due  at  the  time  of  the  assignment. 

In  the  case  of  Littlefield  v.  The  Albany  County  Bank  (97 
N.  T.,  581),  the  action  was  for  a  set-off  in  equity;  the 
plaintiff  and  defendant  Jagger  were  partners  in  business 
as  manufacturers,  and  one  Perry  prosecuted  them  for  in- 
fringing letters-patent,  and  obtained  a  judgment  against 
N.  Y.  Rfp  ,  Vol  HI.        60 
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them  for  $50,000.  The  case  was  pending  on  appeal  when 
the  plaintiff  bought  of  Jagger  his  interest  in  the  firm  and 
gave  promissory  notes  therefor.  It  was  agreed  that  the 
purchase  should  not  affect  Jagger's  liability  in  the  Perry 
suit,  but  that  the  plaintiff  shoum  attend  to  its  defense  and 
that  Jagger  would  pay  one-half  of  the  expenses,  and  of  the 
recovery,  if  the  jud^nent  was  sustained.  At  the  maturity 
of  the  notes,  Jagger  sued  the  plaintiff  on  the  notes,  and 
while  the  action  was  pending  he  assigned  to  the  Albany 
County  Bank  all  moneys  which  he  might  recover  thereon. 
He  recovered  judgment,  and  subsequentlv  the  plaintiff  set- 
tled the  Perry  smt,  paying  the  sum  of  $50,000.  He  then 
brought  action  against  the  bank  and  Jagger  to  have  the 
amount  so  paid  by  him  in  settlement  of  the  Perry  suit, 
which  belonged  to  Jagger  to  pay,  to  be  off-set  upon  the 
judgment  which  had  oeen  recovered  against  him  on  the 
noteis.     It  was  held  that  he  was  entitled  to  the  off -set. 

It  appears  to  us  that  this  case  is  decisive  of  the  question 
under  consideration.  At  the  time  of  the  assignment  by 
Ja^er  to  the  Albany  County  Bank,  the  plaintiff  had  not 
paid  the  Perry  iud^ent.  The  case  was  still  pending  upon 
appeal,  and  his  liability  to  pay  depended  upon  the  affirmance 
thereof.  He  was  not  in  fact  hable  to  pay  Jagger's  portion 
of  the  judgment,  only  as  such  liability  grew  out  of  tne  fact 
that  he  was  a  member  of  the  firm  and  could  therefore  be 
compelled  to  pay  the  whole. 

No  other  question  is  presented  which  requires  discussion. 
The  judgment  should  be  affirmed,  with  costs. 

So  ordered. 

Smtph,  p.  J.,  Barker  and  Bradley,  JJ.,  concurred. 


Gilbert  M.  Vandervoort  v.  Mary  D.  S.  Dewey. 

(Supreme  Oaurt,  General  Turn,  Ffflh  Deparlment,  FOed  October  tt,  1886.) 

1.  Lease — When  clause  theblin  void  fob  xmcEBTAnrrr. 

A  clause  in  a  lease  which  has  in  it  blank  spaces  for  the  mention  of  the 
consideration  for  performance  of  an  act  or  the  consideration  of  an  estate 
therein  specified,  is  void  for  uncertainty. 

a.  Same— When  defect  cannot  be  cobbected  by  pabol  evidence. 

.The  defect  is  a  patent  ambiguity  and  not  a  latent  one,  and  cannot  be  0M<- 
rected  by  parol  eifidence. 

3.  Same— Whole  lease  not  void. 

In  such  a  case  if  there  are  other  conditions  of  the  lease  which  are  fuly 
and  with  certainty  expressed,  the  whole  lease  is  not  void,  but  only  w 
clause  containing  the  patent  ambiguity. 

Motion  for  new  trial  on  exceptions  ordered  to  be  heard 
in  the  general  term  in  the  first  instance. 

W,  H.  Adams,  for  plt'flf ;  Smith  &  Hamlin^  for  deft. 
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Haiqht^  J. — TboB  action  ^was  eiectment  to  recover  the 
possession  of  a  house  and  lot.  On  the  29th  day  of  February, 
1876,  one  Jedediah  Dewey,  the  husband  of  the  defendant, 
was  the  owner  of  the  lot  m  question,  and  on  that  day  he 
and  his  wife  executed  and  deUvered  to  their  son,  Albert 
L.  Dewey,  a  deed  thereof,  who,  on  the  same  day,  executed 
and  delivered  to  them  a  lease  of  which  the  following  is  a 
copy,  so  far  as  is  material  to  be  here  considered:  * 'A  lease 
made  and  entered  into  this  29th  day  of  February,  18T6,  be- 
tween Albert  Dewey,  of  the  town  of  Manchester,  in  the 
county  of  Ontario,  and  state  of  New  York,  of  the  first  part, 
and  Jedediah  Dewey  and  Mary  D.  S.  Dewey,  of  the  same 
place,  of  the  second  part,  witnesseth:  That  in  consideration 
of  a  conveyance  of  real  estate  and  personal  property  this 
day  made,  and  covenants  and  agreements  herein  contained, 
the  said  party  of  the  first  part  has  demised  and  leased,  and 
does  hereby  demise  and  lease  to  the  said  party  of  the  second 
part  during  the  natural  hves  of  them  and  the  survivor  of 
them,  the  following  described  premises,  to  wit:  The  house 
and  garden-spot  where  the  said  parties  now  reside,  consist- 
ing of  about  one-fourth  of  an  acre  of  land,  and  are  a  part 
of  the  premises  this  day  deeded  by  said  parties  of  the  second 
part  to  the  said  party  of  the  first  part,  reserving,  however, 
to  the  said  party  of  the  first  part  me  use  and  occupation  of 
the  south  cellar  under  said  house,  and  also  reserving  to  said 
party  of  the  first  part  the  right  to  terminate  this  lease  at 
any  time  after  the  decease  of  said  Jedediah  Dewey,  at  any 
time  when  the  said  party  of  the  first  part  has  an  oppor- 
timity  of  selling  the  premises  of  which  said  house  and  lot 
or  garden-spot  are  a  part,  by  paying  to  said  Mary  D.  S. 
Dewey  the  sum  of  dollars,  and  also  reserving  to  Maria 

E.  Dewey,  the  sister  of  said  party  of  the  first  part,  the  full 
and  free  right  and  privilege  of  home  in  said  house  in  as 
full  and  perfect  manner  as  she  now  enjoys  the  same  in 
said  house  with  her  father,  the  said  Jedediah  Dewey,  so 

long  as  she  remains  unmarried." 
it*********** 

This  lease  was  duly  recorded  in  the  oflBlce  of  the  clerk  on 
the  29th  day  of  March,  1876.  Subsequently,  and  on  the 
12th  day  of  October,  1882,  Albert  L.  Dewey  executed  and 
deUvered  a  mortgage  upon  the  premises  to  one  J.  Addison 
Howland.  The  plamtitt  derived  title  through  a  foreclosure 
of  this  mortgage.  Jedediah  Dewey  is  now  deceased  and 
his  widow,  the  defendant,  still  continues  to  occupy  the 
premises  in  question. 

Upon  the  trial  the  plaintiflE  offered  to  prove  that  at  tho 
time  the  lease  in  question  was  executed,  tne  clause  therein 
relating  to  the  payment  of  any  money  was  inserted  by  the 
draughtsman  witnout  the  knowledge  or  direction  of  either 
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party  to  the  lease;  that  it  was  so  inserted  for  the  purpose 
of  providing  for  a  nominal  consideration  only;  that  at  the 
time  of  its  execution  the  defendant  expressly  disclaimed 
any  right  under  that  provision  to  any  money  compensation 
for  the  surrender  of  the  lease  and  that  she  has  at  divers 
times  since,  disclaimed  any  rights  imder  that  provision  of 
the  lease.  This  offer  was  objected  to  by  the  defendant  and 
denied  by  the  court,  the  plaintiff  taking  an  exception. 

The  defect  in  the  lease,  is  in  the  omission  to  insert  in  the 
blank  the  amount  that  was  to  be  paid  to  the  defendant  to 
terminate  the  lease  at  the  decease  of  Jedediah  Dewey. 
This  defect  is  a  patent  and  not  a  latent  ambiguity,  and  con- 
sequently, cannot  be  corrected  by  parol  evidence.  2  Par- 
sons on  Contracts,  557,  563;  The  JBlosshurg  and  Coming 
Railroad  Company  v.  The  Tioga  Railroad  Company,  1 
Keyes,  486. 

If  the  question  was  one  of  construction  as  to  the  meaning 
of  the  contract  the  lan^age  being  such  as  to  be  capable  oi 
two  or  more  constructions,  parol  evidence  might  be  com- 
petent, but  in  the  contract  imder  consideration  there  is 
nothing  in  the  provisions  of  the  contract  that  gives  us  the 
least  intimation  as  to  the  number  of  doUars  that  it  was 
intended  to  insert  in  the  contract,  and  it  is  consequently 
not  a  question  of  construction,  but  an  omission  which  can 
only  be  suppUed  by  the  court  making  for  the  parties  a  con- 
tract whicn  the  parties  have  failed  to  make  for  themselves; 
this  the  courts  have  no  power  to  do.  It  consequently  fol- 
lows that  the  offer  to  give  parol  evidence  by  the  plaintiff's 
counsel  was  properly  excluded  by  the  trial  court,  and  that 
this  clause  of  the  lease  is  void  for  uncertainty;  but  it  does 
not  follow  that  the  entire  lease  is  void.  The  demise  was  to 
the  defendant  during  her  life  time,  the  consideration  was 
the  deed  in  which  she  had  joined  with  her  husband  to  her 
son,  the  lessor.  This  part  of  the  lease  is  separate  and  inde- 
pendent and  clearly  expresses  the  intention  of  the  parties. 
The  defective  clause  pertains  to  the  condition  upon  which 
the  lease  may  be  terminated,  this  clause  fails  to  express  the 
condition  and  is  void  for  uncertainty;  the  lease,  tnerefore, 
stands  without  any  condition  terminating  it  until  it  by  its 
terms  expires  from  the  death  or  the  remarriage  of  the 
defendant. 

The  lease  was  Jedediah  Dewey  and  the  defendant,  it  was 
to  furnish  them  a  residence  during  hfe;  it  is  possible  that 
they  had  no  right  to  sub-let  to  others.  The  provision  m  the 
lease  giving  to  Maria  E.  Dewey,  the  defendant's  daughter, 
the  right  and  privilege  of  a  home  in  the  house  m  the  same 
manner  as  she  enjoyed  it  with  her  father  prior  to  the  mak- 
ing of  the  lease  was  possibly  inserted  for  the  purpose  of 
preventing  any  question  in  reference  to  the  defendant's 
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right  to  permit  her  daughter  to  occupy  the  premises;  but 
the  fact  that  the  daughter  has  now  ceased  to  live  with  her 
mother,  does  not  in  any  manner  curtail  or  Umit  the  estate 
of  the  mother  in  the  premises. 

Tho  motion  for  a  new  trial  should  therefore  be  demed  and 
judgment  ordered  for  the  defendant  upon  the  non-suit. 

So  ordered. 

Barker  and  Bradley,  JJ.,  concurred. 


Edward  J.  Kei^ey,   Ees'pt,  v.  James  Sargent,  App^t. 

(Supreme  Court,  General  Term,  JP\fth  Department,  Filea  October  t2,  J88C,) 

1.  CONTKACTS. 

A  peculiar  contract  for  the  sale  of  stock  in  a  manufacturing  companj 
construed. 

2.  Evidence — Judgment  roll — Pleading. 

A  iudgment  roll,  though  not  pleaded,  when  it  Is  not  claimed  to  be  a  bar* 
moy  DO  used  as  evidence  m  another  suit  between  tho  parties  to  it. 

Appeal  from  an  interlocutory  judgment  entered  in  Mon- 
roe county  on  the  decision  of  the  Monroe  special  term,  and 
a  motion  for  a  new  trial  upon  exceptions  taken  upon  the 
trial,  in  accordance  with  the  provisions  of  section  1,001  of 
the  Code  of  Civil  Procedure. 

J.  &  Q.  Van  VoorhiSy  for  app'lt;  Theodore  Bacon,  for 
res'pt. 

Haight,  J. — This  action  was  brought  to  compel  the  de- 
fendant to  surrender  and  deliver  up  to  the  plaintiif  seventy- 
four  shares  of  the  capital  stock  of  the  rfaudlcr  Process 
Fermentation  Company  of  the  city  of  Rochester,  which 
stands  in  the  name  of  the  plaintiff  on  the  books  of  the 
company,  and  to  assign  and  transfer  to  him  seventy- five 
shares  of  the  stock  of  the  company,  and  to  account  for 
and  pay  over  to  him  one-fourth  of  aU  the  royalties, 
license  lees,  moneys  and  other  valuable  things  received,  or 
•agreed  to  be  received,  by  the  defendant  under  and  pur- 
suant to  a  contract  with  the  company. 

On  the  20th  day  of  November,  1882,  the  defendant  en- 
tered into  a  contract  with  the  Pfaudler  Process  Fermenta- 
tion Company  of  the  city  of  Rochester,  in  and  by  tho  terms 
of  which  the  defendant  purchased  of  the  company  three 
hundred  shares' of  its  capital  stock  for  the  sum  of  $5,000, 
the  defendant  agreeing  that  he  would  at  his  own  cost  and 
expense  keep  open  the  company's  office,  hire  sufficient  help 
for  the  proper  transaction  of  its  business,  to  establish 
agencies  throughout  the  country,  and  through  its  agents 
and  servants  to  use  his  best  efforts  in  soliciting  orders  and 
licensing  apparatuses  covered  by  letters  patent  issued  by 
the  United  States,  to  brewers  and  others;  to  make  up  ana 
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put  in  at  his  own  cost  and  expense  in  breweries  and  wine 
cellars  all  apparatuses  that  he  could  hcense  to  brewers  and 
others  in  one  year  fFom  the  date  thereof,  and  to  give  his 
individual  guarantee  any  time  during  the  year  endmg  No- 
vember 30th,  1883,  when  required  by  the  company,  for  a 
term  of  one  year  from  the  date  thereof,  to  all  brewers  and 
wine  manufacturers  to  whom  a  hcense  is  granted  to  use  its 
apparatus*  the  guarantee  to  be  annexed  to  or  endorsed  upon 
the  hcense  conditioned  to  indemnify  and  save  harmless  the 
users  thereof  for  a  term  of  one  year  from  the  date  thereof 
against  all  costs  and  expenses  they  or  either  of  them  majr 
incur  or  have  to  pay  growing  out  of  anv  suits  or  htigations 
which  may  be  brought  against  them  for  using  the  appa- 
ratuses during  the  year,  with  a  provision  therem  contamed 
to  the  effect  tnat  the  user  or  Ucensee  of  the  apparatus,  or 
the  defendant,  has  the  right  to  cancel  or  terminate  the 
guarantee  any  time  during  the  year  at  the  election  of  either 
party  by  giving  thirty  days  notice  in  writing  of  their  elec- 
tion so  to  do.  Thereafter,  and  on  the  27th  aay  of  Decem- 
ber, 1882,  the  defendant  entered  into  a  contract  with  the 
plaintiff  and  one  Charles  C.  Puffer,  in  and  by  the  terms  of 
which  he  agreed  to  sell  to  the  plaintiff  seventy-five  shares 
of  the  capital  stock  of  the  company  so  purchased  by 
him  by  the  contract  of  November,  1882,  for  the  sum 
of  $1,250  to  be  paid  by  the  giving  of  a  promissory 
note  for  that  amoimt  payable  on  or  before  November  21st, 
1883,  with  interest  secured  by  69 1-4  shares  of  the  capital 
stock  of  the  company,  which  the  plaintiff  agreed  to  leave 
in  the  hands  of  the  defendant  until  plaintiff's  note  was  paid, 
and  until  the  defendant  was  discharged  from  all  of  his  con- 
tract as  guarantor  to  users  and  hcensees  of  the  apparatus, 
which  he  shall  assume  by  virtue  of  his  contract  with  the 
company,  dated  November  20th^  1882,  the  defendant  agree- 
ing that  upon  the  payment  to  hun  of  principal  and  interest 
of  the  note,  and  of  his  being  released  and  discharged  frcm 
aU  further  habOity  on  his  aforesaid  guarantees,  or  sooner, 
becoming  satisfied  that  all  danger  of  loss  from  habihty  there- ' 
in  no  longer  exists,  he  will  smrender  to  the  plaintiff  his  note 
and  securities,  and  transfer  and  assign  to  him  seventy-five 
shares  of  the  stock  of  the  company,  and  pay  over  to  him 
one-fourth  of  all  the  royalties  which  have  accrued,  or  which 
may  accrue,  to  him  tmaer  his  said  contract  with  the  Pfaud- 
ler  Process  Fermentation  Company.  That  pursuant  to  said 
contract  the  plaintiff  dehvered  to  the  defendant  his  note  for 
$1,250,  together  with  seventy-four  shares  of  the  capital 
stock  of  the  company  as  collateral  security,  and  at  or  be- 
fore the  maturity  of  the  note  he  paid  the  same  in  full. 
Subsequently  to  the  making  of  the  last  contract,  and  on  the 
4th  day  of  May,  1883,  the  defendant,  without  the  knowl- 
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edge  or  consent  of  the  plaintiff,  entered  into  a  further  con- 
tract with  the  company,  in,  and  by  which  it  was  mutually 
agreed,  that  the  contract  of  November  20th,  1882,  was  ter- 
minated and  cancelled,  the  company  agreeing  to  pay  him 
ite  sum  of  $6,000,  and  such  fmiher  sum  as  he  had  ad- 
vanced in  the  purchase  of  the  apparatus  which  was  fixed 
at  $1,252.12,  and  to  pay  him  therefor  by  giving  the  com- 
pany's note  for  the  sum  of  $0,252.12,  with  interest,  payable 
on  demand  out  of  the  first  receipts  of  the  company  in  excess 
of  the  sum  required  for  necessary  expenses. 

Thereafter,  and  during  the  months  of  August  and  Octo- 
ber, 1883,  the  company  issued  hcenses  to  use  its  apparatus 
to  four  different  parties,  agreeing  to  protect  them  and  save 
them  harmless  from  aU  legal  costs  and  damages  growing 
out  of  any  suit  or  suits  which  may  be  brought  against  them 
out  of  their  letters  patent,  and  the  defendant  mdividually 
guaranteed  the  performance  of  the  company  in  this  regard. 

It  is  now  contended,  on  the  part  of  the  defendant,  that 
under  the  contract  with  the  plaintiff,  he  is  not  required  to 
surrender  up  the  seventy-four  shares  of  stock  held  by  him 
as  collateral  security,  or  to  transfer  and  assign  to  the  plain- 
tiff the  seventy-five  shares  of  stock  sold  to  the  plaintiff 
until  he  is  released  from  liability  upon  the  guarantees  given 
by  liim  to  the  parties  to  whom  hcenses  to  use  the  appa- 
ratus have  been  issued. 

The  trial  court  held  and  decided  that  the  defendant  has 
not  at  any  time  become  liable  as  guarantor  to  the  user  or 
licensees  of  the  company  in  pursuance  of  the  terms  of  the 
contract  of  November  20,  1882,  and  this  finding  would 
seem  to  be  sustained  by  the  evidence,  for  it  appears  that 
prior  to  the  issuing  of  any  hcenses,  or  the  makine  of  any 
guarantee,  the  contract  of  November  20  was  cancelled  and 
annulled;  and  the  guarantee  subsequently  given  by  the 
defendant  was  not  in  accordance  with  the  guarantee  pro- 
vided for  by  that  contract.  But  the  contract  of  May  4,  as 
we  have  seen,  by  which  the  contract  of  Novenjber  20  was 
cancelled,  was  without  the  knowledge  or  consent  of  the 
plaintiff.  He  was  not  a  party  to  the  contract,  and  conse- 
quently claims  the  right  to  now  recover  one-fourth  of  the 
royalties  collected  and  to  be  collected  imder  the  licenses 
issued  by  the  company;  and  if  so,  may  be  boimd  by  the 
guarantee  given  by  the  defendant  for  the  term  of  one  year 
&om  the  date  thereof,  in  accordance  with  the  provisions  of 
the  contract  of  November  20.  The  appeal  book  does  not 
contain  a  statement  of  the  time  when  tne  action  was  com- 
menced, as  is  required  by  the  rule,  but  the  summons  bears 
date  November  15,  1884,  and  it  would  consequentiy  appear 
that  the  action  was  commenced  more  than  one  year  after 
the  licenses  were  issued,  and  no  claim  for  damages  had  been 
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presented  at  that  time,  makmg  the  defendant  liable  upon 
any  of  his  guarantees.  But  the  statute  of  limitations  nad 
not  run,  and  it  is  said  that  claims  may  be  presented.  Of- 
course  this  is  possible.  We  are,  however,  of  the  opinion 
that  the  plaintiff  is  no  longer  boimd  by  such  guarantees 
under  another  theory.  The  guarantees  made  do  not  con- 
form to  the  contract  of  November  20.  Neither  the  hcenses 
or  the  guarantees  are  limited  in  time.  They  may,  conse- 
quently, run  during  the  entire  hfetime  of  the  patent; 
whereas,  under  the  contract  of  November  20,  the  guarantee 
was  to  be  for  the  term  of  one  year  only,  with  the  right  to 
sooner  terminate  it  on  giving  thirty  aays  notice.  Under 
the.  contract  of  November  20,  the  company  was  primarily 
hable  to  protect  aod  save  harmless  the  parties  hcensed  to 
use  the  apparatus;,  and  the  defendant  by  his  guarantee,  so 
far  as  the  company  was  concerned,  occupied  the  relation  of 
surety;  and  the  plaintiff  and  Puffer,  by  virtue  of  their  con- 
tract with  the  defendant  of  December  27,  became  sureties 
to  him.  The  defendant  by  his  contract  with  the  companv 
imder  date  of  May  4,  as  we  have  seen,  without  the  knowl- 
edge and  consent  of  the  plaintiff,  terminated  and  cancelled 
his  contract  with  the  company,  thereby  releasing  the  com- 
pany from  its  primary  liabihty.  By  so  doing,  he  conse- 
quently, under  a  f  anrihar  and  well  settled  principle,  released 
the  plaintiff  as  his  surety. 

Upon  the  trial  the  defendant  sought  to  prove  that  he  had 
received  no  royalties  and  that  the  $6,000,  mentioned  in 
contract  of  May  fourth,  had  not  been  paid.  This  evi- 
dence was  excluded  by  the  court  and  exception  taken. 
The  court  in  the  trial  of  the  case  had  the  right  to  reserve 
matters  that  would  necessarily  be  involved  in  the  account- 
ing and  in  as  much  as  these  matters  will  of  necessity  be 
inquired  into  on  the  accounting  ordered  herein,  the  exclu- 
sion of  the  evidence  did  the  defendant  no  haim.  It  mav 
be  that  the  defendant  at  that  time  had  received  no  royal- 
ties and  yet  imder  the  contract  and  licenses  issued  he  mav 
have  been  entitled  to  collect  and  receive  royalties  which 
had  not  then  accrued. 

The  judgment-roll  in  another  action  between  the  parties 
was  admitted  in  evidence.  It  is  now  contended  that  its  ad- 
mission was  improper  for  the  reason  that  it  had  not  been 
pleaded.  The  roU  is  not  set  out  in  the  case  and  its  material- 
ity does  not  appear.  It  is  not  claimed  to.  constitute  any 
bar;  and  as  evidence  it  may  be  used  without  being  plead. 
Krekeler  v.  Bitter,  62  N    Y.,  372. 

It  is  claimed  that  the  contract  of  December  twenty-sev- 
enth does  not  entitle  the  plaintiff  to  any  part  of  the  $5,000, 
which  it  was  agreed  to  pay  the  plaintiff  oy  the  contract  of 
May  fourth,  but  the  interlocutory  judgment  entered  does 
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not  so  adjud^.  Whether  or  not  the  plaintiff  is  entitled  to 
share  in  this  item  will  doubtless  be  considered  upon  the  ac- 
counting and  the  question  is  not  now  properly  oefore  this 
court. 

No  other  exceptions  appear  in  the  case  which  we  con- 
sider it  necessary  to  discuss.  The  interlocutory  judgment, 
should  be  aflftrmed  and  the  motion  for  a  new  trial  denied 
with  costs. 

Smith,  P.  J.,  Bakkee  and  Bradley,  JJ.,  concur. 

James  H.  McMaster,  Eesp't,  v.  Alvin  A.  Smith,  AppFt. 

(Supreme  Court,  OenenU  Term,  Fifth  DepofrtmerU,  Filed  October  ii,  1886.) 

1.  Warranty-— What  amounts  to. 

Where  the  vendor  of  a  horse  which  the  vendee  knew  that  he  had  had 
out  a  short  time,  when  asked  the  question  •*  You  have  drove  him  single,  I 
suppose,  and  he  went  all  right?"  answered,  '*  Yes,  I  have/*  This  answer 
being  true,  there  is  nothing  in  the  question  or  answer  that  indicates  any  in- 
tention on  the  part  of  the  vendor  to  warrant  the  future  conduct  of  the  horse. 

3.  Eyidbnce — Competency. 

It  is  not  comi)etent  for  a  party  to  an  action  to  give  in  evidence  his  own 
declarations  to  a  third  party. 

Appeal  from  an  order  of  the  Monroe  special  term  grant- 
ing^a  new  trial  upon  case  and  exceptions. 
Daggett  dt  Horton^  for  appl't;  F,  C.  Pecky  for  resp^t. 

Haight,  J. — This  action  was  brought  to  recover  the 
amount  of  a  promissory  note  riven  by  the  defendant  to 
one  Kelley  upon  the  purchase  of  a  horse  and  transferred  to 
the  plaintiff  after  maturity.  The  defense  was  a  breach  of 
warranty  in  the  sale  of  the  horse.  Upon  the  .trial  the 
defendant  testified  that  he  saw  the  horse  in  Kelley's  bam 
and  asked  him  if  he  had  got  a  new  horse;  that  one  William 
Kelley  answered,  **yes,  he  has  got  all  trotters  now;"  that 
Churchill  Kelley  then  asked  him  if  he  knew  of  any  one 
who  wanted  to  buy  a  good  horse,  and  that  the  defendant 
told  him  that  he  was  looking  after  a  horse,  and  asked  him 
how  much  he  wanted  for  the  horse;  that  he  responded, 
*^$150."  The  defendant  then  says  to  him,  '*  he  works  all 
right;"  he  said,  "yes,  I  have  just  imhitched  him  from 
that  load  of  hay;  I  drew  that  load  of  hay  and  a  load  of 
straw  with  him;  he  worked  all  right;"  says  I,  "you  have 
drove  him  single,  I  suppose,  and  ne  went  all  right;"  says 
he,  "yes^  I  have."  I  think  that  was  all  the  talk  we  had. 
And  agam,  in  answer  to  the  question,  "Was  anything  said 
about  driving  him  single?"  Kelley  answered,  "I  have 
drove  him  single,  and  he  drives  all  right." 

Other  evidence  was  given  tending  to  show  that  when  the 
horse  was  driven  single  he  would  at  times  go  very  fast,  and 
N.  Y.  R^p.,  Vol.  III.        61 
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puU  hard  upon  the  rein,  but  would  stop  when  called  upon 
to  do  so. 

At  the  conclusion  of  the  defendant's  evidence,  plaintiff  re- 
quested the  court  to  direct  a  verdict  for  the  plaintiflf  for  the 
amount  of  the  note,  upon  the  ground  that  no  warranty  had 
been  proven,  nor  any  breach  of  it.  This  motion  was  denied 
and  exception  taken.  The  plaintiflf  then  had  Kelley  sworn  as 
a  witness,  who  conceded  that  he  told  the  defendant  that  the 
horse  drove  veiy  well  with  him  every  time  that  he  drove 
him.  He  further  testified,  however,  that  he  told  him  that 
the  horse  had  been  trained  as  a  trotting  horse,  and  that  it 
took  a  pretty  good  man  to  hold  him;  that  he  told  the  de- 
fendant that  he  had  driven  him  on  a  buggy  by  the  side  of 
another  horse,  and  that  he  pulled  pretty  hard  on  the  bit;  that 
that  was  all  the  trouble  he  had  seen  wdth  the  horse  in  work- 
ing or  driving  him;  that  when  he  was  going  towards  home 
on  one  or  two  occasions  the  horse  had  started  up  and  pulled 

Eretty  hard  on  the  bit,  but  he  had  had  no  trouble  in  driving 
im,  as  he  was  pretty  strong  in  the  arms,  and  could  hold 
him  easy  enough.  The  court,  in  its  charge,  submitted  to 
the  jury  the  question  as  to  whether  or  not  there  was  a  war- 
ranty that  the  horse  was  a  good  driver,  and  as  to  whether 
there  was  a  breach  of  that  warranty.  At  the  conclusion  of 
the  charge,  i)laintiflf 's  counsel  asked  the  court  to  charge  that 
'*  if  Kelley  simply  told  Smith  that  this  horse  drove  aU  right 
with  him,  then  there  can  be  no  recovery  by  Smith  upon  the 
proof  in  this  case."  The  court  so  charged  the  jury  upon 
the  gi'oimd  that  in  that  case  there  could  be  no  warranty. 
The  plaintiflf  also  asked  the  court  to  charge  that  '*if  Kelley 
told  Snrith  that  the  horse  was  a  trotter  ,  and  that  it  tcok  a 
good  man  to  hold  him,  and  then  Smith  had  an  opportunity 
,  of  driving  this  horse  during  the  three  days  which  it  is  shown 
he  had  him,  and  within  which  time  he  was  allowed 
to  take  him,  that  then  there  can  be  no  recovery  hy  Smith." 
't'his  the  court  decKned  to  charge  and  the  plaintiflf  obiected. 
The  jury  found  a  verdict  in  favor  of  the  plaintiflf  for  |21.59, 
thus  allowing  thirty  dollars  for  damages  for  a  breach  of 
warranty. 

We  are  inclined  to  the  opinion  that  the  evidence  fails  to 
estabUsh  a  warranty  on  tne  part  of  Kelley,  or  a  breach 
thereof.  ,  It  appears,  as  we  have  seen,  from  the  defend- 
ant's own  testimony,  that  Kelley  had  had  this  horse  but  a 
short  time,  and  when  asked  the  question:  "  You  have  drove 
him  single,  I  suppose,  and  he  went  all  right  ?"  he  responded: 
'^  Yes,  I  have."  No  evidence  was  given  tending  to  show 
that  this  answer  was  not  strictly  true.  There  is  nothing  in 
the  question  or  answer  that  indicates  any  intention  on  the 
part  of  Kelley  to  make  any  contract  in  reference  to  the  fu- 
ture conduct  of  the  horse.     The  trial  court  appears  to  have 
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taken  the  same  view  of  this  testimonv,  for  it  charged  the 
jury  that  if  Kelley  simply  told  Smith  that  this  horse  drove 
all  right  with  him,  then  there  can  be  no  recovery  by  Smith. 
Under  this  charge  there  was  no  question  left  for  the  jury 
to  dispose  of,  for  the  testimony  of  the  defendant  was  that 
this  was  all  that  Kelley  told  Smith  in  reference  to  the  horse 
driving  all  right,  and  under  this  charge  the  court  should 
have  granted  the  motion  of  the  plaintiff  to  direct  a  verdict. 

But,  again,  the  testimony  of  Kelley  was  not  contradicted 
by  the  defendant.  As  we  have  seen  he  testified  that  he 
told  the  defendant  that  the  norse  was  a  trotter,  and  that  it 
took  a  good  man  to  hold  him;  that  he  pulled  pretty  hard 
on  the  bit,  etc.  M  this  is  true  then  it  appears  that  Kelley 
correctly  represented  the  true  condition  of  the  horse  and 
the  plaintiff  was  entitled  to  the  charge  asked  for  and  refused 
by  tne  court.  It  is  true  that  the  appeal  book  does  not  show 
that  the  refusal  of  the  charge  as  requested  was  excepted  to. 
It  does,  however,  appear  that  the  plaintiff  '* objected"  to 
the  refusal  to  change.  It  is  quite  possible  that  the  word 
"objected"  instead  of  "excepted"  is  a  misprint,  but 
whether  it  is  or  not,  it  appears  that  the  word  *  ^objected" 
was  used  by  the  plaintiff  m  place  of  the  word  "excepted" 
and  doubtless  was  intended  to  express  the  same  meaning. 

Upon  the  trial  the  defendant,  after  testifying  to  the  con- 
tract made  with  Kelley  in  reference  to  the  purchase  of  the 
horse,  testified  that  he  had  a  conversation  with  one  Moses. 
The  plaintiff  objected  to  any  coiiversation  between  the  wit- 
ness and  Moses  as  immaterial  and  incompetent.  The  objec- 
tion was  overruled  and  the  plaintiff  excepted.  The  witness 
then  answered  "  I  told  Moses  that  Kelley  said  he  would  drive 
all  right."    We  think  this  was  erroneous.    Neither  the 

Slaintiff  nor.  KeUev  could  be  bound  by  anything  that  the 
efendant  had  told  a  third  person.  The  defendant  was 
giving  his  own  declarations  to  a  third  person  in  evidence. 
This  IS  not  permissible  under  any  of  the  rules  of  evidence. 
It  may  be  claimed  that  the  statement  to  Moses  was  sub- 
stantially the  same  as  that  made  by  Kelley  to  the  defend- 
ant. But  by  reference  to  the  answers  it  will  be  discovered 
that  they  materially  differ.  The  defendant  testified  that 
Kellev  said  to  him  that  he  had  driven  the  horse  single  and 
that  he  went  all  right;  whereas,  the  defendant  told  Moses 
that  Kelley  said  that  he  would  drive  aU  right,  one  answer 
referring  to  the  past  whilst  the  other  referred  to  the  future. 
We  are  of  the  opinion  that  the  order  granting  a  new  trial 
was  proper  and  should  be  affirmed,  with  costs  of  this 
appeal. 
So  ordered. 
Smith,  P.  J.,  Barker  and  Brapley,  JJ.,  concurred. 
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Adelbert  C.  Merritt,  Ajpplt,  v.  Oliver  C.  Merrttt  and 
Oliver  Sutton,  Resp't. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  2t,  1886.) 

LAin>LORD  AND  TENANT — NOTICE  TO  QUIT — ESTOPPEL. 

Where  plaintiff  who  had  worked  land  on  shares  under  an  agreement 
entered  into  April  1,  1880,  notified  the  owner  prior  to  April,  1884,  that  he 
would  no  longer  work  the  premises,  and  the  owner  assented  thereto  and 
entered  into  a  contract  with  another  to  work  the  premises,  of  which  con- 
tract plaintiff  had  due  notice  and  after  notice  assented  to  the  same.  Held, 
that  plaintiff  cannot  insist  that  he  was  a  tenant  from  year  to  year  entitled 
to  notice  to  quit. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee  in  Monroe  county. 

George  W.  Lamby  for  applt;  Henry  J.  SuUivan,  for 
resp'ts. 

Haight,  J.— The  defendant,  Oliver  C.  Merritt.  was  the 
owner  of  the  lands  in  question^  and  on  or  about  tne  Ist  day 
of  April,  1880,  entered  into  a  written  agreement  with  the 
plaintiflE  to  let  or  lease  to  the  plaintiff  twenty -five  acres  of 
land,  particularly  describing  them,  for  the  term  of  one 
year,  to  work  upon  shares,  each  party  to  fumii^  one-half 
of  the  seed  for  sowing  and  planting,  to  pay  one-half  of  the 
taxes  assessed  on  the  place,  and  to  have  one-half  of  the 
pifeceeds.  That  pursuant  to  the  agreement  the  plaintiff  en- 
tered upon  the  performance  of  the  contract  and  worked  the 
lands  upon  shares  until  the  1st  day  of  April,  1884;  that  on 
or  about  the  last  named  day  the  defendant  Merritt  entered 
into  an  agreement  with  the  defendant  Sutton  to  work  the 
lands,  who  entered  upon  the  performance  of  his  agreement, 
and  was  so  engaged  at  the  time  this  Bcti(m  was  com- 
menced. 

This  action  was  brought  to  recover  damages  for  trespass 
and  for  an  injimction  perpetually  enjoining  and  restraining 
the  defendants  from  entering  upon,  digging,  plowing, 
planting,  working,  or  in  any  way  mterfering  with  or  tres- 

Sassing  upon  the  lands  in  question.  On  or  about  the  3d 
ay  of  March,  1884,  the  defendant  Merritt  executed  and 
delivered  to  Mary  E.  Merritt,  the  wife  of  the  plaintiff,  a 
deed  of  the  house  and  lot,  consisting  of  about  six  acras, 
being  a  part  of  said  lands,  no  part  of  which,  however,  was 
interfered  with  by  the  defendants. 

The  referee  found  as  conclusions  of  law  that  the  agree- 
ment entered  into  between  the  plaintiff  and  the  defendant, 
Merritt,  on  or  about  the  1st  day  of  April,  1880,  did  not 
ci*eate  the  relation  of  landlord  and  tenant  between  the 
parties,  but,  on  the  contrary,  the  agreement  was  one  by 
which  the  plaintiff  was  to  work  the  lands  and  premises  on 
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shares^  and  created  the  parties  tenants  in  common  of  the 
crops  raised  under  and  oj  virtue  of  the  agreement,  and 
that  the  position  of  the  plaintiff  under  the  agreement  was 
that  of  the  defendant,  Merritt,  the  owner;  that  the  plain- 
tiff's complaint  should  be  dismissed  and  the  temporary 
injunction  procm-ed  by  him  vacated,  and  ordered  judgment 
accordingly. 

It  is  now  contended  on  the  part  of  the  appellant  that  the 
contract  between  the  plaintiff  and  the  defendant,  Merritt, 
was  a  lease,  and  that  a  tenancy  from  year  to  year  had  been 
created,  and  that  it  was  not  determmed  by  any  written 
notice  to  quit.  We,  however,  have  not  thought  it  neces- 
sary to  discuss  this  question  for  the  reason  that  we  think 
the  case  must  be  disposed  of  upon  other  groimds. 

The  referee  has  found  as  a  fact  that  the  lease  or  contract 
was  not  renewed  after  April  1,  1884;  **That  during  the 
year  1884,  and  down  to  the  1st  day  of  April^  1884,  and 
thereafter,  the  plaintiff  contemplated  disposmg  of  his 
goods  and  chattels  and  farming  implements,  and  removing 
west;  and  also  frequently,  during  that  time,  stated  to  the 
defendant,  Merritt,  and  others,  that  he  would  not  work 
def endant's'premises  longer,  and  defendant  Merritt  assented 
to  plaintiff's  proposition  not  to  work  the  same;  that  on  or 
about  the  Isl  day  of  March,  1884,  the  defendant  Menitt 
had  a  conversation'^with  the  defendant  Sutton,  allowing 
him  (Sutton)  to  work  his  (Merritt's)  farm,  including  the 
six  aci^  lot  in  question,  on  shares,  and  pasturing  his  live 
stock  in  common  with  the  Uve  stock  of  the  defenM.nt  Mer- 
ritt in  said  enclosed  swamp  pasture  lot,  and  plaintiff  was 
duly  notified  and  had  due  notice  thereof,  and  assented  to 
the  same,  and  also  stated  that  he  would  not  work  defend- 
ant's premises  longer,  and  that  defendant  Merritt  might 
do  as  ne  pleased  with  said  premises;  which  statements  of 
plaintiff  were  communicated  to  each  of  the  defendants  im- 
mediately after  the  same  were  made."  It  is  true  that  the 
evidence  upon  this  subject  was  conflicting,  but  there  was 
ample  evid!ence  to  sustain  the  referee's  finding  in  this  re- 
gard, and  in  our  mind  it  effectually  disposes  of  the  claim 
of  the  appellant,  for  if  he  notified  the  defendant  Merritt 
prior  to  the  1st  day  of  April,  1884,  that  he  would  no  longer 
work  the  premises,  that  he  was  going  west,  and  the  de- 
fendant assented  to  the  proposition  that  he  need  not  work 
the  premises  longer,  and  thereupon  the  defendant  Merritt 
entered  into  a  contract  with  the  defendant  Sutton  to  work 
the  premises,  of  which  contract  the  plaintiff  had  due 
notice,  and  after  notice  assented  to  the  same,  surely  he 
cannot  after  this  insist  that  he  was  a  tenant  from  year  to 
year  and  entitled  to  notice  to  quit. 

Some  exceptions  were  taken  by  the  plaintiff  to  the  ad- 
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mission  of  evidence  in  reference  to  the  parol  contract  be- 
tween the  defendants;  but  this  evidence  becomes  unim- 
portant under  the  view  which  we  have  taken  of  the  case, 
and  its  exclusion  could  not  change  the  result. 

The  judgment  should  be  affirmed,  with  costs. 

Smith,  P.  J.,  Barker  and  Bradley,  JJ.,  concur. 


In  the  Matter  of  the  Petition  of  Jacob  BewhTiKR,  Joseph 
Drummer  and  others,  in  respect  to  draining  swamp 
lands  in  the  town  of  Hambxjrg. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  22,  1886,) 

1.  Swamp  land*— Drainage  of— 8  R.  8.  (7th  ed.),  2448— Construction  of 

ACT — Sufficiency  of  petition. 

There  is  nothing  in  the  statute  reqxiiring  the  petition  to  state  where  the 
proposed  drain  shall  start  from  or  where  it  shall  terminate,  or  that  it  shall 
specify  the  number  or  kind  of  drains  contemplated,  and  a  petition  is  not 
void  because  it  omits  to  show  these  facts.  It  is  sufficient  if  the  petitioners 
show  that  they  are  the  owner  or  owners  of  any  swamp,  bog,  meadow  or 
other  low  or  wet  lands,  and  that  such  drainage  is  necessary  for  the  public 
health. 

2.  Same — Notice  to  other  land  owners. 

The  statute  does  not  require  that  notice  should  be  eiven  to  other  land 
owners,  who  may  be  affected  by  the  construction  of  a  ditch,  of  the  applica- 
tion to  the  court  for  the  appointment  of  the  commissioners. 

8.  Same— How  proceedings  instituted — Who  to  be  appointed  commis- 

BIONERS. 

The  proceedings  are  instituted  by  the  presenting  of  the  petitlbn  to  the 
court;  the  court,  if  satisfied  that  the  drainage  is  necessary,  appoints  the 
commissioners,  who  are  required  to  be  freeholders,  residing  in  the  county 
or  counties  wherein  the  lands  are  situated,  one  of  whom  shall  be  a  civil 
engineer  or  surveyor.  The  commissioners  are  selected  by  the  court.  The 
court  in  making  its  selection  is  required  to  select  freeholders.  The  evidence 
is  required  to  be  presented  to  the  court  before  the  appointment  is  made, 
showing  who  are  or  who  are  not  freeholders;  but  the  court  must  ascertain 
and  determine  this  fact  in  its  own  way,  and  should  it  appoint  any  person 
not  a  freeholder,  the  appointment  would  be  set  aside  and  vacated  upon  no- 
tice when  the  fact  was  made  to  appear. 

4.  Same — Duties  of  commissioners. 

The  statute  requires  that  the  commissioners,  before  they  enter  upon  the 
duties  of  tlicir  office,  shall  make  and  file  an  oath  to  the  effect  that  they  will 
faithfully  discharge  the  duties  of  their  office  according  to  the  best  of  their 
knowledge  and  abilitjr.  Aftftr  the  commissioners  have  taken  their  oath  of 
office,  it  becomes  their  duty  to  give  notice  to  the  petitioners,  and  all  parties 
named  in  the  petition,  of  the  time  when  they  will  proceed  to  view  the  lands 
and  determine  whether  it  is  necessary  that  a  ditch  or  other  channel  for  the 
free  passage  of  water  should  be  opened,  and  also  whether  it  is  necessary 
for  the  public  health  that  such  lands  should  be  drained.  All  parties  inter- 
ested are  then  given  the  right  to  be  heard. 

5.  Same — Review  op  proceedings  of  commissioners— How  had. 

Under  the  statute  all  proceedings  under  the  commissioners  are  reviewed 
by  an  appeal  to  the  county  court.  Where  no  such  appeal  has  been  taken, 
the  proceedings  under  the  commissioners  will  not  be  reviewed  by  the 
supreme  court,  on  an  appeal  from  an  oi-der  of  county  court  denying  motion 
to  set  aside  and  vacate  order  appointing  commissioners. 
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Appeal  from  an  order  of  the  Erie  county  court  denying 
a  motion  to  set  aside  and  vacate  the  order  appointing  com- 
missioners, and  all  proceeding  had  thereimder. 

Abram  ThorUy  for  app'lts;  Fayette  Kelly,  for  resp'ts. 

Haight,  J. — On  the  4th  day  of  August,  1885,  Jacob  Beeh- 
ler  and  others  presented  a  petition  to  the  Erie  county  court 
in  which  they  stated  that  they  were  owners  of  certain  low 
lands  or  swamps  situated  in  the  town  of  Hamburg,  and 
that  the  swamps  or  low  lands  should  be  drained  by  the  con- 
struction of  a  ditch,  the  outlet  of  which  should  be  the 
Eighteen  Mile  creek;  that  it  was  their  behef  that  the  con- 
struction of  a  ditch  so  as  to  drain  the  low  lands  would  in- 
crease their  value  and  would  conduce  to  the  general  health 
of  the  citizens  in  the  immediate  vicinity,  and  to  the  gen- 
eral good  health  of  the  citizens  of  the  village  of  Hamburg. 
They  prayed  for  the  appointment  of  commissioners  to 
ascertain  whether  it  was  necessary  that  a  ditch  to  drain  the 
lands  should  be  constructed,  and  whether  it  was  necessary 
for  the  pubUc  health  that  the  lands  should  be  drained. 
Thereupon  the  county  court  made  an  order  appointing 
three  commissioners,  who  subsequently  took  the  oath  of 
office  required  by  statute  and  entered  upon  the  discharge 
of  their  duties  as  such. 

Motion  was  subsequently  made  to  the  coimty  court  by 
and  on  behalf  of  Nicholas  Eichter  and  nine  others,  land 
owners,  to  have  the  order  appointing  commissioners  set 
aside  and  vacated,  and  all  subsequent  proceedings  had  there- 
under, upon  the  groimds  that  the  orders  were  irregularly 
granted: 

First.  That  the  petition  and  affidavits  upon  which  they 
were  founded  were  void  for  imcertainty. 

Second,  That  the  appointment  was  not  asked  by  inter- 
ested parties. 

Third.  That  there  was  no  evidence  that  the  commission- 
ers appointed  were  freeholders. 

Fourth.  That  the  commissioners  did  not  take  a  proper 
oath  of  office  before  a  proper  officer,  and  also  upon  the 
merits. 

It  is  now  contended  that  the  petition  does  not  show 
where  the  proposed  drains  start  or  where  they  terminate; 
that  it  does  not  show  what  kind  or  number  of  drains  are 
contemplated;  that  the  order  appointing  the  commmission- 
ei-s  is  void  because  there  was  no  evidence  before  the  county 
judffe  that  they  were  freeholders. 

The  statute  under  which  these  proceedings  were  insti- 
tuted provides  as  foUows:  ^^Any  person  or  persons  owning 


or 
wet' 


possessing  any  swamp,  bog,  meadow  or  other  low  or 
t  lands  within  this  state,  who  shall  be  desirous  to  drain 
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the  same,  and  who  shall  deem  it  necessary  in  order  thereto 
that  a  ditch  or  ditches,  or  other  channels  for  the  passage 
of  water,  shall  be  opened  through  lands  belonging  to  any 
other  person  or  persons,  and  any  person  or  persons  who 
shall  deem  it  necessary  for  the  pubhc  health  that  any  such 
swamp,  bog,  meadow  or  other  low  or  wet  lands  shall  be 
drained,  may  present  a  petition  duly  verified  to  the  county 
court  of  the  coimty  in  which  such  lands  he  *  *  *  setting 
forth  the  fact,  and  the  names  of  the  owners  of  all  lands  to 
be  affected  by  the  proceedings  and  praying  for  the  appoint- 
ment of  three  commissioners  for  the  purposes  and  with  the 
powers  hereinafter  set  forth.  *  *  *  The  County  court 
to  whom  such  application  is  made,  if  satisfied  that  such 
drainage  is  necessary,  shall  thereupon  appoint  and  commis- 
sion three  persons  wno  shall  be  freeholaers  in  the  county 
or  counties  where  the  lands  are  situated,  and  who  shall  not 
be  interested  in  said  lands,  nor  in  any  of  them,  and  one  of 
whom  shall  be  a  civil  engineer  or  surveyor,  if  there  be  one 
within  the  county,  to  hear  and  determine,  First,  whether 
it  is  necessarv,  in  order  to  drain  such  lands,  that  a  ditch  or 
ditches,  or  other  channels  for  the  free  passage  of  water, 
shall  be  opened  through  lands  belonging  to  others  :  secondy 
whether  it  is  necessary  for  the  public  health  that  such 
lands  shall  be  drained,  and  to  take  such  other  and  further 
steps  with  reference  thereto  as  are  hereinafter  provided 
for."    3  R.  S.  (nh  ed.),  2448. 

It  will  be  observed  that  there  is  nothing  in  the  statute 
requiring  the  petition  to  state  where  the  proposed  drain 
shall  start  from,  or  where  it  shall  terminate,  or  that  it 
shall  specify  the  number  or  kinds  of  drains  contemplated. 
Consequently  the  petition  is  not  void,  because  it  omits  to 
show  tnose  tacts.  It  is  sufficient  if  the  petitioners  show 
that  they  are  the  owner  or  owners  of  any  swamp,  bog, 
meadow  or  other  low  or  wet  lands,  and  that  such  drainage 
is  necessary  for  the  public  health.  Neither  does  the  statiite 
require  that  notice  should  be  given  to  other  landowners 
who  maj  be  affected  by  the  construction  of  a  ditch  of  the 
application  to  the  court  for  the  appointment  of  the  com- 
missioners. The  proceedings  are  instituted  by  the  present- 
ing of  the  petition  to  the  court;  the  court,  if  satisfied  that 
the  drainage  is  necessary,  appoints  the  commissioners,  who 
are  required  to  be  freeholders,  residing  in  the  county  or 
counties  wherein  the  lands  are  situated,  one  of  whom  shall 
be  a  civil  engineer  or  surveyor.  The  commissioners  are  to 
be  selected  by  the  court.  The  court  in  making  its  selection 
is  required  to  select  freeholders.  No  evidence  is  required  to 
be  presented  to  the  court  before  the  appointment  is  made, 
showing  who  are  or  who  are  not  freeholders,  but  the  court 
must  ascertain  and  determine  this  fact  in  its  own  way,  and 
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should  it  appoint  any  person  not  a  freeholder,  the  appoint- 
ment would  be  set  aside  and  vacated  upon  motion  when 
that  fact  was  made  to  appear. 

The  statute  requires  that  the  commissioners,  before  they 
enter  upon  the  duties  of  their  office,  shaU  make  and  file  an 
oath  to  the  effect  that  they  wiU  faithfully  discharge  the 
duties  of  their  office  accordmff  to  the  best  of  theii*  knowl- 
edge and  abiUty.  Such  an  oatn  was  made  and  filed  in  this 
case.  It  was  sworn  to  before  Fayette  Kellv,  a  notary  pub- 
lic. It  does  not  appear  that  Fayette  Kelly  had  prior  to  this 
time  been  acting  as  the  attorney  for  any  of  the  parties  in- 
stituting the  proceedings.  There  consequently  was  no 
objection  to  his  administering  the  oath  as  notary  pubUc. 
After  the  commissioners  had  taken  their  oath  of  office,  it 
became  their  duty  to  give  notice  to  the  petitioners  and  all 
parties  named  in  the  petition  of  the  time  when  they  will 
proceed  to  view  the  lands  and  determine  whether  it  is 
necessary  that  a  ditch  or  other  channel  for  the  free  passage 
of  water  should  be  opened,  and  also  whether  it  is  necessary 
for  the  pubUc  health  that  such  lands  should  be  drained. 
All  parties  interested  are  then  given  a  ri^ht  to  be  heard.  It 
is  possible  that  some  of  the  proceedings  before  the  commis- 
sioners were  irregular,  but  their  proceedings  are  ^ot  now 
properly  before  this  court  for  review.  &  irregularities 
should  be  discovered  in  their  proceedings,  the  statute  has 
provided  a  remedy,  and  it  woula  not  necessarily  involve  tho 
vacating  of  the  order  appointing  them. 

The  statute  requires  the  petition  to  set  forth  the  namea 
of  the  owners  of  all  lands  to  be  affected  by  the  proceedings. 
Among  the  list  of  owners  set  out  in  the  petition  appear  the 
"  Heirs  of  E.  Schitl,''  and  the  "Heirs  of  Edmund  Stevens." 
The  names  of  the  heirs  do  not  appear  to  have  been  given. 
It  is  possible  that  the  petition  is  defective  in  this  particular, 
but  we  do  not  regard  it  as  such  defect  as  to  necessarily 
invaUdate  the  whole  proceeding.  No  motion  to  vacate  waa 
made  upon  these  grounds.  Had  it  been,  the  respondents 
might  have  been  able  to  show  that  these  heirs  were  actually 
served  with  notice  of  the-  proceedings  before  the  commis- 
sioners, and  that  they  appeared  therein  and  become  bound 
by  the  proceedings.  It  also  appears  that  some  of  the  proofs 
of  service  of  notices  are  defective  in  this  regard,  the  notice 
stating  that  it  was  served  upon  the  heirs,  etc.,  without  giv- 
ing their  names.  But  imder  the  statute  all  proceedings 
under  the  commissioners  are  reviewed  by  an  appeal  to  the 
county  court.  No  such  appeal  has  as  yet  been  taken,  and 
consequently  the  proceedings  under  the  commissioners  are 
not  now  properly  before  the  court.  The  order  appointing; 
them  being  regular,  the  coimty  court  properly  disposed  or 
N.  Y,  Eep.,  Vol.  IH.        62 
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the  motion  and  the  order  jdiould  be  affirmed  with  ten  dol- 
lars costs  and  disbursements. 

So  ordered. 

Sjoth,  p.  J.,  Barker  and  Brady,  JJ.,  concurred. 


The  People,  etc.,  Resp'ts,  v.  Alexander  Dumar,  Applt. 

{Supreme  Court,  General  Term,  Ftfth  Department,  Filed  October  £t,  1886,) 

1.  Criminal  law  —  Larceny — False  fretenses  —  Indictment  —  Penal 
UODE,  §  528— Code  Crim.  Procedure,  §  275. 

Under  the  provisions  of  section  528  of  the  Penal  Code,  an  indictment  in 
the  ordinary  common  law  form,  which  charges  a  felonious  stealing,  etc., 
sufficiently  describes  the  criminal  intent.  Such  au  indictment  is  also  a 
sufficient  allegation  of  the  facts  required  by  Code  Crim.  Procedure,  §  275, 
to  enable  the  prosecution  to  prove  the  commission  of  a  larceny  by  false 
pretenses  or  color,  or  aid  of  a  false  token  in  writing. 

^.  Same— Evidence— Penal  Code,  §  544. 

In  such  a  case  proof  that  "  A  "  made  verbal  false  representations  as  to 
the  solvency  and  ability  to  pay  of  "B,"  are  not  within  the  provisions  of 
section  544  of  the  Penal  Code. 

Appeal  from  a  judgment  of  the  court  of  sessions  of  Mon- 
roe county,  convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  second  degree,  and  adjudging  him  to  be 
imprisoned  in  the  state  prison  at  Auburn  for  the  term  of 
three  years. 

P.  Uhamberlainy  Jr.y  for  applt;  J.  W.  Taylor y  district 
attorney,  for  resp'ts. 

Haight,  J. — The  indictment  charges  that  the  defendant, 
on  the  3d  day  of  February,  in  the  year  of  our  Lord,  1885,  at 
the  city  of  Rochester,  in  the  county  of  Monroe,  a  quantity 
of  carpets,  rugs  and  hassocks,  particularly  describing  them, 
of  the  value  of  $671,  of  the  goods,  chattels  and  personal 
property  of  Thos.  F.  Carter,  then  and  there  being  foimd, 
unlawfully  and  feloniouslv  did  steal,  take  and  carry  away 
contrary  to  the  f  onh  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the  people  of  the  state 
of  New  York,  and  their  dignity.  Upon  the  trial  the 
district  attorney  gave  evidence  tending  to  show  that  the 
defendant  purchased  of  Carter  the  goods  in  question,  giv- 
ing therefor  his  promissory  notes  endorsed  by  one  Louis 
Hensler;  that  to  induce  Cai-ter  to  sell  him  the  goods,  he  pro- 
duced an  affidavit  from  Hensler  showing  that  he  was  the 
owner  of  a  farm  consisting  of  thirty-three  acres,  situated 
in  the  town  of  Little  Valley,  in  the  county  of  Cattaraugus, 
free  and  cleai*  from  all  mcumbrances  and  hens,  of  the 
value  of  $3,000;  and  of  another  farm  of  twenty-eight 
acres,  situate  in  the  town  of  Barre,  Orleans  county,  of  the 
value  of  $2,500,  upon  which  there  was  a  purchase  money 
mortgage  of  $900,  and  that  the  total  of  his  liabilities  did 
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not  exceed  the  sum  of  sixtjr-flve  dollars  over  aaid  above 
the  $900  mortgage;  that  this  affidavit  was  false  and  was 
known  by  the  defendant  to  be  false  at  the  time  that  he  pre- 
sented the  same  to  Carter  to  induce  him  to  sell  the  goods 
upon  credit.  The  defendant  objected  to  the  evidence  tend- 
ing to  show  false  representations  as  to  Hensler's  responsi- 
bihty,  and  at  the  conclusion  of  the  people's  evidence  asked 
to  have  the  defendant  discharged  upon  the  ground  of 
variance  between  the  proof  and  the  indictment.  This  was 
denied  and  exception  taken. 

The  question  thus  presented  is  not  free  from  difficulty. 
The  inductment  as  we  have  seen  is  in  the  form  approved 
and  usually  adopted  for  the  crime  of  larceny  under  the 
revised  statutes. 

Under  the  Penal  Code  the  crime  of  larceny  has  been  en- 
larged so  as  to  embrace  the  crimes  formerly  known  as  false 
pretense  and  embezzlement,  and  is  defined  as  follows: 

"A  person  who,  with  the  intent  to  deprive  or  defraud 
the  true  owner  of  his  property,  or  of  the  use  and  benefit 
thereof,  or  to  appropriate  the  same  to  the  use  of  the  taker, 
or  any  other  person,  either,  firsts  takes  from  the  possession 
of  a  true  owner,  or  of  any  other  person;  or  obtains  from 
such  possession  by  color  or  aid  of  fraudulent  or  false  rep- 
resentations or  pretence,  or  of  any  false  token  or  writing; 
or  secretes,  withholds  or  appropriates  to  his  own  use,  or 
that  of  any  person  other  than  the  true  owner,  any  money, 
personal  property,  thing  in  action,  evidence  of  debt,  or  con- 
tract, or  articles  of  value  of  any  kind;  or  second,  having  in 
his  possession,  custody  or  control  as  a  bailee,  servant,  at- 
torney, agent,  clerk,  trustee,  or  officer,  of  any  person,  asso- 
ciation or  corporation,  or  as  a  pubUc  officer,  or  as  a  person 
authorized  by  agreement,  or  by  competent  authority  to  hold 
or  take  such  possession,  custody  or  control,  any  money, 
property,  evidence  of  debt,  or  contract  or  article  of  any  na- 
ture, or  thing  in  action,  or  possession,  appropriates  the 
same  to  his  own  use,  or  that  of  any  other  person  other  than 
the  true  owner,  or  person  entitled  to  the  benefit  thereof ; 
steals  such  property  and  is  guilty  of  larceny."  Penal  Code, 
§528. 

Section  275  of  the  Code  of  Criminal  Procedure,  provides 
that  the  indictment  must  contain  a  plain  and  concise  state- 
ment of  the  act  constituting  the  crime,  without  unneces- 
sary repetition. 

It  will  be  observed  that  under  section  528  of  the  Penal 
Code,  there  must  be  an  intent  to  deprive  or  defraud  the 
true  owner  of  his  property,  or  of  the  use  and  benefit  there- 
of, or  to  appropriate  the  same  to  the  use  of  the  taker,  or 
any  other  person.  The  indictment  charges— the  taking  to 
be  unlawfully  and  feloniously,  contrary  to  the  form  of  stat- 
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ute  in  such  case  made  and  provided,  etc.  The  word  ^*  felo- 
niously "  means  criminal  intent,  which  used  in  connection 
with  the  words  **\mlawfully,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,"  is  a  sufficient  de- 
scription of  the  act  to  satisfy  this  provision  of  the  section. 
Sub-division  one  of  the  section  embraces  the  taking  of 
money,  personal  property,  etc.,  from  the  possession  of  the 
true  owner,  or  of  any  other  person,  or  obtaining  from  such 
possession  by  color  or  aid  of  fraudulent  or  false  representa- 
tions or  pretence;  in  other  words,  it  covers  larceny  xmder 
the  Revised  Statutes,  and  the  obtaining  of  money  or  prop- 
erty by  false  pretence.  Where  it  is  by  fraudulent  or  felse 
representations  or  pretence,  the  person  charged  must  take 
or  obtain  the  money,  personal  property,  etc.,  iron  the  pos- 
session of  the  true  owner,  or  of  any  other  person,  by  color 
or  aid  of  fraudulent  or  false  representation  or  pretence. 
He  must  either  take  or  obtain  the  possession,  and  where  it 
is  so  taken  or  obtained,  it  is  defined  by  the  statute  to  be 
stealing.  Whilst  the  indictment  does  not  charge  the  fraud- 
ulent or  false  representations,  it  does  charge  that  the  de- 
fendant did  steal,  take  and  carry  away,  etc.  In  other 
words,  it  charges  the  act,  but  does  not  describe  the  means 
by  which  the  act  was  accompHshed. 

A  similar  question  has  been  considered  by  the  courts  in 
reference  to  indictments  charging  the  crime  of  murder. 
Under  the  statute,  murder  may  be  committed  in  three 
ways : 

Mrst.  By  a  deUberate  or  premeditated  design  to  effect 
the  death  of  the  person  killed. 

Second.  By  an  act  imminently  dangerous  to  others,  and 
evincing  a  depraved  mind,  regardless  of  human  life, 
althou^  without  a  premeditated  design  to  effect  the  deafii 
of  any  individual. 

Third.  When  perpetrated  by  a  person  engaged  in  the 
commission  of  a  felony. 

In  the  case  of  Fitzgerald  v.  The  People  (37  N.  Y.,  413- 
426),  WooDRUFii:,  J.,  after  referring  to  the  cases,  says: 
^^  The  result  of  these  cases  most  clearly  is  that  the  crime  of 
murder  is  sufficiently  charged,  when  alleged  in  the  present 
indid;ment,  with  malice  aforethought:  but  in  order  to 
prove  the  crime  the  proofs  must  estabUsh  a  case  within  the 
requirements  of  the  statute  in  one  of  its  three  subdivisions, 
and  the  party  indicted  is  entitled  to  proper  instructions  to 
the  jury  as  to  what  facts  must  be  found  to  sustain  the  in- 
dictment." 

In  the  case  of  Cox  v.  The  People  (80  N.  Y.,  514)  the  in- 
dictment contained  the  common  law  coxmt,  charging  a 
felonious  kiUing,  with  malice  aforethought,  with  other 
averments  necessiary  in  a  common  law  indictment  for  mur- 
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der.  It  was  claimed  that  there  coiild  be  no  conviction  of 
murder  in  the  first  degree  under  the  act  Tna.lring  a  kUling 
murder  when  perpetrated  by  a  person  engaged  in  the  com- 
mission of  a  felony.  Andrews,  J.,  in  deUvermg  the  opinion 
of  the  court,  says:  **It  has  been  settled  by  a  series  of  ad- 
judications, commencing  with  the  case  of  TJie  People  v. 
JEnock  (13  Wend.,  159)  that  the  specification  in  the  statute 
of  the  cases  which  shall  be  deemed  murder  in  the  first 
degree,  and  the  introduction  of  new  definitions  or  divisions, 
does  not  necessarily  require  a  change  in  the  form  of  indict- 
ment, and  that  a  conviction  under  a  common  law  indict- 
ment of  murder  in  the  first  degree  may  be  had  in  any  case 
where  the  offense  proved  is  brought  within  either  of  the 
statutory  definitions." 

In  the  case  of  The  People,  etc.y  v.  Conroy  (97  N.  Y.,  62) 
the  second  count  of  the  mdictment  was  in  the  common 
law  form,  charging  that  the  defendant  committed  the 
crime  feloniously,  willfully  and  with  malice  aforethought. 
RuGEB,  Ch.  J.,  m  dehvering  the  opinion  of  the  court,  says: 
*^  This  count  seems  to  contain  all  of  the  allegations  neces- 
sary to  describe  the  crime  of  murder  in  the  firat  degree,  as 
defined  in  the  Penal  Code.  *  *  *  It  has  never  l^en 
required  under  the  strictest  and  most  technical  rules  of 
pleading  that  the  particular  intent  with  which  the  homi- 
cide was  committed  should  be  set  forth  in  the  indictment, 
but  it  has  been  uniformly  deemed  sufficient  to  allege  it 
to  have  been  done  feloniously,  with  maUce  aforethought, 
contrary  to  the  form  of  the  statute.  The  question  as  to 
whether  the  crime  was  committed  imder  such  circum- 
stances with  reference  to  an  intent  as  makes  it  murder  in 
the  first  degree  within  the  statutory  definition,  has  been 
held  under  several  changes  of  the  statute  defining  that 
crime  to  be  one  of  evidence  determinable  by  the  jury  under 
the  instructions  of  the  court,"  citing  with  approval  the  re- 
marks of  Woodruff,  J.,  in  the  case  of  Fitzgerald  v.  The 
People,  supra. 

In  the  case  of  The  People  v.  Phelps  (72  N.  Y.,  360)  it 
was  held  a  sufficient  averment  of  the  crime  of  larceny  to 
follow  the  precise  words  of  the  statute. 

In  the  case  of  2'he  People  v.  Wtllett  (1  N.  Y.  St.  Rep.,  384) 
the  court  of  appeals  held  that  the  ordinary  common  law 
count  in  an  inoictment  for  murder  is.  notwithstanding  the 
numerous  statutory  enactments,  sufficient  to  sustain  a  con- 
viction where  the  murder  was  perpetrated  while  engaged 
in  the  commission  of  a  felony.  FmcH,  J.,  in  delivering  the 
opinion  of  the  court,  in  speaking  upon  the  subject  of  an 
indictment  for  larceny,  says:  *^That  section  528  of  the 
Penal  Code  defines,  with  considerable  detail,  what  acts 
shall  constitute  larceny  and  what  intent  shall  characterize 
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the  crime,  and  in  the  end  provides  that  he  who  with  such 
intent  does  any  such  acts,  steals  any  such  property,  is 
guilty  of  larceny.  The  word  'steal'  is  thus  denned  by  the 
statute  itself  as  covering  all  the  prescribed  details,  and  its 
use  in  the  indictment  which  charges  the  taking  to  have 
been  felonious  or  with  a  criminal  intent,  sufficiently  in- 
cludes the  particular  intent  needed  to  constitute  a  larceny." 

In  Virginia,  the  statute  makes  the  obtaining  of  money  or 
other  property  by  any  false  pretence,  larceny.  In  that  state, 
the  courts  hold  that  an  indictment  for  the  offense  may  be 
either  in  the  form  of  indictment  for  larceny  at  common 
law,  or  by  charging  the  specific  facts,  which  the  act  declares 
shall  be  deemed  larceny.  Leftwich  v.  The  Common- 
wealthy  20  Grattan,  716;  Dowdy  v.  The  Commontvealthy  9 
id.,  727,  734. 

These  authorities  appear  to  sustain  the  respondent's  posi- 
tion, and  incUne  us  to  nold  that  the  indictment  is  sufficient, 
and  that  there  was  no  variance  between  the  proof  and  the 
charge. 

The  case  of  The  People  v.  Moore  (37  Hun^  84),  has  no  ap- 
pUcation,  for  no  such  question  was  involved  in  the  appeal  or 
considered  by  the  court. 

We  are  aware  that  in  CaUfornia  a  different  rule  has  been 
established.  The  People  v.  Jersey,  18  Cal.,  337;  The  Peo- 
ple V.  Pogai,  19  id.,  600;  The  People  v.  Miller,  12  id..  291. 

But  under  the  authorities  of  our  own  state,  we  think 
these  cases  cannot  be  followed. 

Again,  it  is  contended  by  the  appellant  that  there  were  no 
written  representations  made  as  to  the  ability  of  the  de- 
fendant Dumar  to  pay  for  the  goods  purchased  by  him  as 
required  by  section  544  of  the  Penal  CcKie.  The  f  a&e  repre- 
sentations and  pretense  complained  of  did  not  relate  to 
Dumar's  ability  to  pay,  but  did  relate  to  Hensler's  ability 
to  pay.  His  representations  were  in  writing  and  in  the 
form  of  an  affiaavit,  subscribed  by  himself.  The  false 
representations  and  pretense  of  the  defendant  Dumar  con- 
sisted in  the  presentmg  of  this  affidavit  to  Carter,  knowing 
it  to  be  false,  and  in  statements  made  to  Carter  in  reference 
to  Hensler's  abiUty  to  pav.  His  false  representations  did 
not  relate  to  the  ability  of  himself  to  pay,  and  consequently 
were  not  within  the  provisions  of  sections  544  of  the  Code. 
Numerous  exceptions  were  taken  upon  the  trial  to  the 
admission  and  rejection  of  evidence  to  the  charge  and  the 
refusals  to  charge,  but  none  which  we  consider  it  necessary 
to  here  discuss. 

The  judgment  and  conviction  should  be  aflrmed. 

So  ordered. 

Smith,  P.  J.,  Barker  and  Bradley,  JJ.,  concurred. 
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Henry  Wright,  App'lt,  v.  Charles  Boller  et  al.y  Resp'ts. 

(Supreme  Court,  General  Term,  Fifth  Department,  Mled  October  ££,  1886.) 

Keolioence — Custom — Evtoence. 

Negligence  is  a  question  of  law  and  cannot  be  affected  by  proof  of  any 
local  custom.    Evidence  to  prove  a  local  custom  on  the  part  of  lumber 
dealers  of  not  refastenine  the  top  boards  on  a  lumber  pile  after  the  pile 
•    had  once  been  opened,    Hdd,  inadmissible  to  disprove  aefendants'  negli- 
gence in  leavino;  unfastened  such  a  lumber  pile. 

Appeal  from  a  judgment  entered  upon  a  verdict  of  the 
Erie  circuit  in  favor  of  the  defendants,  and  from  an  order 
of  the  Erie  special  term  denying  motion  for  new  trial  made 
upon  case  and  exceptions. 

.  Ducktvitz  &  LawleVy  for  applt;   Cfeorge  Wadsworthy  for 
resp'ts. 

Haight,  J. — ^This  action  was  brought  to  recover  dama- 
ges for  personal  injuries.  The  defendants  were  engaged  in 
the  lumber  business,  having  a  yard  on  the  north  side  of  the 
Ohio  basin,  and  on  the  west  side  of  Louisiana  street,  in  the 
city  of  Buffalo,  where  their  lumber  was  piled  and  stored. 
On  the  west  side  of  Louisiana  street,  and  within  a  few  feet 
of  the  street,  were  three  piles  of  lumber,  two  of  which 
belonged  to  the  defendants,  and  the  other  to  one  Perry, 
On  the  21st  day  of  February,  1884,  the  plaintiff,  in  com- 
pany with  one  Baxter,  was  walking  on  the  west  side  of 
Louisiana  street,  towards  Mackinaw  street.  When  they 
got  to  a  point  opposite  the  north  side  of  Mackinaw  street 
9iey  crossed  over  towards  the  other  side,  and  when  the 
plamtiff  nearlv  reached  the  curbstone  on  the  easterly  side 
of  Louisiana  street  he  was  hit  by  a  board  which  had  blown 
from  one  of  the  lumber  piles  and  received  the  injuries  for 
which  this  action  was  brought. 

There  was  evidence  tending  to  show  that  these  lumber 

Siles,  when  ori^ally  completed,  were  bound  or  tied  down 
y  boards  crossmg  the  top  and  nooked  by  means  of  clasps 
lower  down  upon  the  pile,  so  that  the  boards  upon  the  top 
of  the  pile  could  not  dIow  away;  that  one  of  the  defend- 
ant's pues,  from  which  the  board  in  question  came,  had, 
some  days  before,  been  broken  into  and  a  portion  thereof 
drawn  away;  and  that  the  pile  had  been  left  without  again 
being  retied  or  fastened.  The  leaving  of  the  piles  so  that 
boaras  were  hable  to  be  blown  off  upon  travelers  upon  the 
street  is  the  negligence  which  the  plaintiff  charges  against 
the  defendant  as  the  basis  of  his  right  to  recover. 

Upon  the  trial  the  defendants  called  a  number  of  lumber- 
men doing  business  in  the  dty  of  Buffalo,  and  proved  by 
them  that  it  was  the  common  custom  in  lumber  yards  in 
this  city  where  a  pile  is  once  opened  and  is  being  used, 
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not  to  again  fasten  the  lumber  down.  This  evidence  was 
taken  under  the  objection  and  exception  of  the  plaintiff. 
The  court,  in  its  charge  to  thiB  jury,  instructed  it  that  the 
defendants  were  required  to  do  theu*  business  in  the  ordin- 
ary way  in  which  men  of  common  prudence  conduct  their 
business,  and  that  the  defendants  had  called  a  number  of 
lumber  dealers  in  the  city  who  had  testified  that  the  way 
in  which  business  was  done  in  this  city  was,  that  when 
they  were  drawing  from  a  pile  from  time  to  time  they  do 
not  put  on  stays  to  pi'otect  the  liunber;  that  the  jury  had 
the  right  to  take  into  consideration  the  evidence  given  by 
these  lumbermen,  sworn  to  as  to  custom,  to  help  them  to 
satisfy  their  minds,  and  from  their  judgments  as  to  what 
is  in  the  business  care  and  prudence.  The  charge  of  the 
court  in  this  particular  was  excepted  to  by  the  plaintiff. 
The  question  is  thus  presented  whether  the  ^defendants  can 
excuse  their  negligence  by  proving  a  custom. 
•  The  respondents  contend  that  the  case  of  Bamnm  v.  Uie 
Merchants  Fire  Insurance  Company  (97  N.  Y.,  188),  is  an 
authority  sustaining  the  competency  of  the  evidence  and 
the  correctness  of  the  charge.  In  that  case,  the  action  was 
upon  an  insmunce  policy  upon  the  plaintiff's  stock  of  goods^ 
described  in  thepoucy  as  "fancy  goods  and  Yankee  no- 
tions.'* Upon  the  trial,  the  plaintiff  was  allowed  to  prove 
that  fire  works  constituted  an  ordinary,  usual  and  recog- 
nized portion  of  a  stock  of  fancy  goods  and  Yankee  notions 
in  stores,  and  upon  the  review  this  was  held  proper.  It 
will  be  observed  that  the  evidence  was  confined  to  what 
was  embraced  in  and  meant  by  a  stock  of  **  fancy  goods 
and  Yankee  notions,"  and  went  no  further.  In  tiie  case  at 
bar,  the  question  is  not  what  was  meant  by  the  term  negli- 
gence, but  is  as  to  the  custom  of  lim[iber  dealers  in  refer- 
ence to  fastening  the  boards  upon  the  top  of  their  lumber 
mles.  The  custom  mav,  or  may  not  be  a  proper  one. 
There  may  be  a  custom  to  fire  loaded  guns  and  pistols  on 
Independence  Day^  and  yet  an  individi^  would  nardly  be 
excused  from  neghgently  shooting  another,  because  of  such 
custom.  A  railroad  company  may  cause  injury  to  others 
by  running  its  trains  at  a  high  rate  of  speed  through  a 
crowded  ci^,  and  yet  it  would  hardly  be  permitted  to  es- 
tablish its  nght  to  do  so  by  showing  a  custom  on  the  part 
of  other  railroads  to  so  run  or  operate  its  trams.  The  lum- 
bermen of  Buffalo  may  have  a  custom  not  to  bind  the  lum- 
ber on  piles  that  have  been  once  broken  into;  their  liunber 
Sards  and  piles  may  be  situated  remote  from  the  pubhc 
ighway,  where  no  danger  can  result  from  any  n^lect  to 
so  oind  or  tie  the  lumber.  The  circumstances  under  which 
their  custom  has  been  established,  may  be  quite  different 
from  tnose  surrounding  the  defendants.     Their  piles  are 
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located  by  the  side  of  the  public  waj^  frequented  by  trav- 
elere,  ana  in  our  judgment  the  question  of  negligence  was 
one  for  the  jury,  under  the  circumstances  of  the  case,  and 
that  it  did  not  depend  upon  the  custom  of  persons  engaged 
in  a  like  business. 

The  riffht  of  the  plaintiff  to  recover  depends  upon  a  rule 
of  law,  that  is,  whether  the  defendants  were  guilty  of  neg- 
ligence, that  contributed  to  or  caused  the  injury  in  ques- 
tion, and  whether  the  plaintiff  was  free  from  negligence 
contributing  thereto.  The  rule  is,  that  a  rule  of  Jaw  can 
not  be  changed  by  any  local  custom.  The  Com  Exchange 
Bank  v.  The  Nassau  Bank  91  N.  Y.,  74;  HiggznsY.  Moore, 
34  N.  Y.,  417;  Wheeler  y.  Newhould,  16  N.  Y.,  392;  Case 
V.  Perewy  34  Hun,  130;  West  v.  Kiersted,  16  W.  D.,  549; 
Babcock  v.  N.  Y.  C.  R.  B.  Co.,  20  W.  D.,  477:  Eastham 
V.  Riedelly  125  Mass.,  585. 

We  are  of  the  opinion  that  the  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted  with  costs  to 
abide  the  event.    So  ordered. 

Smtth,  p.  J.,  Barker  and  Bradley,  JJ.,  concur. 

William  T.  Slattery  and  ano.,  Eesp'ts,  v.  Samuel  E. 
Haskin,  App'lt. 

{BufreiM  Churt,  General  Term,  Fifth  Department,  FUed  October  f»,  1886.) 

1.  Appeal — From   justice's  court  for  new  trial  —  Undertakino — 
Waiver — Code  of  Civil  Procedure,  §  8069. 

The  respondent,  on  an  appeal  from  justice's  court  for  a  new  trial,  has 
ten  days,  under  section  31)69  of  the  Code  of  Civil  Procedure,  after  the 
service  upon  him  of  a  copy  of  the  undertaking,  or  a  notice  of  filing  the 
same,  to  except  to  it  or  the  sureties. 

3.  Same — ^Disbhssal — Waiver  of  riqht  to  move. 

By  serving  a  notice  of  trial  before  the  sureties  fail  to  iustify,  he  does 
not  waive  the  right  to  move  to  dismiss  the  appeal  in  case  sucn  failure  occurs. 

Appeal  from  an  order  of  the  Steuben  county  court,  pjer- 
mitting  the  defendant  to  perfect  his  appeal  by  procuring 
the  proper  justification  and  allowance  of  tne  sureties 
named  m  the  undertaking  within  twenty  days,  or  in  de- 
fault, that  his  appeal  be  dismissed. 

O.  E.  Searle,  for  resp'ts;  H.  BemuSy  for  app'lt. 

Haight,  J. — This  action  was  originally  brought  in  jus- 
tice court,  and  resulted  in  a  judgment  in  favor  of  the 
plaintiffs  for  $1Y4.63.  On  the  23d  day  of  July,  1885,  a 
notice  of  appeal  was  duly  served  and  the  undertaking,  with 
sureties,  executed  and  filed  with  the  justice,  but  no  notice 
of  the  filing  of  the  undertaking,  or  a  copy  thereof,  was 
served  upon  the  plaintiffs.  Thereafter  and  on  the  18th  day 
of  August,  1885,  Messrs.  Searl  &  Larkin  served  upon  the 
N.  Y.  Rep.,  Vol.  HI.        63 
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appellant's  attorney  a  notice  of  retainer  for  the  respondents, 
and  on  the  thirty-tirst  day  of  August  a  notice  excepting  to 
the  sureties  upon  the  undertakmg.  On  the  20th  day  of 
November,  1885,  they  served  upon  tne  appellant's  attorney 
a  notice  of  trial,  and  thereafter  and  on  the  26th  day  of 
November,  1885,  a  notice  of  motion  to  dismiss  the  appeal, 
upon  the  ground  that  the  appellant's  sureties  had  failed  to 
justify,  and  that  no  new  undertaking  had  been  executed 
and  med. 

The  defendant,  in  his  notice  of  appeal  to  the  county 
court,  demanded  a  new  trial  in  that  court,  and  under  sec- 
tion 3069  of  the  Code,  in  order  to  render  such  an  appeal 
effectual,  the  appellant  must  at  the  time  of  the  service  of 
the  notice  of  appeal  upon  the  justice,  ^ve  the  undertaking 
required  by  the  Code  to  stay  the  execution  of  the  judgment. 
Such  undertaking  must  be  in  writing,  executed  by  one  or 
more  sureties,  approved  by  the  justice  who  rendered  the 
judgment,  or  by  a  judge  of  the  appellate  court,  and  a  copy 
of  the  notice  of  the  deuvery  thereof  to  the  justice  must  be 
served  with  the  notice  of  appeal.  Code,  §  3050.  The 
attorney  for  the  respondent  may  within  ten  days  after  the 
service  of  a  copy  of  the  undertaking,  with  notice  of  the 
filing  thereof,  serve  upon  the  attorney  for  the  appellant  a 
written  notice  that  he  excepts  to  the  sufficiency  of  the  sure- 
ties  Within  ten  days  thereafter  the  sureties,  or  other 
sureties,  in  a  new  undertaking  to  the  same  effect  must 
justify  before  a  judge  of  the  court  below  or  a  county  judge. 
If  the  judge  finds  the  sureties  sufficient,  he  must  endorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy 
thereof,  and  the  notice  or  the  allowance  must  be  served 
upon  the  attorney  for  the  exceptant.  The  effect  of  a  failure 
so  to  justify  and  procure  the  allowance  is  the  same  as  if  the 
imdertaking  had  not  been  given.     Code,  §  1335. 

It  is  now  contended  that  the  respondents  did  not  except 
to  the  sureties  upon  the  undertaking  within  the  ten  days 
provided  by  the  Code.  But,  as  we  have  seen,  no  copy  of 
the  undei'taMng  or  notice  of  the  filing  thereof  was  served 
upon  the  respondents  or  their  attorneys,  and  they  are  given 
ten  days  after  such  service  to  except  to  the  sureties.  It 
appears  from  the  moving  papers  that  they  first  learned 
that  the  undertaking  had  oeen  filed  wdth  the  justice,  on  the 
24th  day  of  August,  1885,  and  on  the  31st  of  August  there- 
after they  served  their  notice  excepting  to  the  sureties.  It 
would  conseauently  appear  that  tne  notice  was  in  time, 
and  that  it  thereby  became  the  duty  of  the  appellant  to 
have  his  sureties  justify  and  his  undertaking  allowed. 

Again,  it  is  contended  that  the  respondents  by  serving  a 
notice  of  retainer  and  of  trial,  waived  the  justification  of 
the  sureties. 
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It  is  well  settled  that  parties  by  appearing  generally 
waive  irregularities  theretofore  existm^,  and  may  confer  ju- 
risdiction upon  the  court,  even  though  the  coiirt,  without 
such  appearance,  would  not  have  had  jurisdiction.  Bissell 
V.  TheN.  Y.  C.  and  H.  R.  R.  Co,,  67  Barb.,  385;  The 
Ogdensburg  and  Lake  Champlatn  R.  R.  Co.  v.  The  Vermont 
and  Canada  R.  R.  Co.,  63  N.  Y.,  176;  Hill  v.  Burke,  62  id., 
Ill;  The  People  ex  rel.  v.  Brennan,  6  T.  &  C,  120-126. 

But  in  this  case  the  aj)peal  was  regularly  served,  and  the 
undertaking  was  filed  with  the  magistrate.  The  most  that 
the  respondents  could  have  waived  oy  their  appearance  was 
the  service  upon  them  of  the  copy  of  the  undertaking,  with 
the  notice  of  its  fiUng.  This  dia  not  admit  the  sufficiency 
of  'the  sureties,  or  deprive  them  of  the  right  to  except 
thereto.  By  appearing,  they  could  not  assume  that  the 
sureties  would  fail  to  justify,  or  that  the  appellant  would 
fail  to  furnish  a  new  undertaking  if  required.  The  right 
to  dismiss  the  appeal  grows  out  of  that  which  transpired 
subsequent  to  the  notice  of  retainer,  and  consequently  was 
not  waived  by  the  sei-vice  of  such  notice.  The  waiver  if 
any  must  therefore  have  been  in  the  service  of  the  notice 
of  trial.  But  the  appellant  has  failed  to  call  our  attention 
to  a  single  case  holdmg  that  the  service  of  a  notice  of  trial 
or  argument  is  a  waiver  of  the  right  to  move  to  dismiss  an 
appeal,  and  we  are  inclined  to  doubt  the  propriety  of  so 
holding. 

In  the  case  of  Beebe  v.  Marvin  (17  Abb.  Pr.,  194r-196)  it 
was  held  by  the  general  term  of  the  superior  court  that  the 
plaintiff  was  not  barred  from  making  a  motion  for  judg- 
ment upon  a  sham  answer  after  havmg  noticed  the  case 
for  trial;  that  he  was  entitled  to  the  earnest  disposition  of 
the  case  that  he  could  get. 

In  the  case  of  Amoiuv  v.  Romans  (32  How.,  382)  it  was 
held  that  the  service  of  a  notice  of  argument  of  an  appeal 
did  not  preclude  the  enforcing  payment  of  the  judgment 
where  no  stay  of  proceedings  had  been  granted. 

It  is  true  that  tne  appeDant  was  in  default  in  not  procur- 
ing the  allowance  of  his  undertaking  at  the  time  the  notice 
of  trial  was  served,  but  he  still  had  the  right  to  move  the 
court  for  relief  in  this  regard,  and  the  respondent  not  wish- 
ing the  case  to  go  over  another  term  of  the  court  may  have 
noticed  it  for  trial  without  intending  or  desiring  to  waive 
their  right  to  also  move  to  dismiss  the  appeal. 

The  order  appealed  from  should  be  aflBbmied,  with  ten 
dollars  costs  and  disbursements.  And  the  appellant  may 
have  twenty  days  in  which  to  perfect  his  undertaking  imder 
the  order  appealed  from. 

So  ordered. 

Barker  and  Bradley,  JJ.,  concurred. 
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Michael  Roche,  App'lt,  v.  Kate  Roche,  Resp't. 

{Supreme  Court,  Oeneral  Term,  Fifth  Department,  Filed  October  2S,  1886.) 

Rkceivkr— Op  joint  property— When  should  be  appointed. 

Where  one  of  two  persons  in  whoso  name  the  title  to  real  property  stands, 
but  for  the  benefit  of  both,  is  insolvent,  and  is  collecting  the  rents  and 
profits  and  expending  the  same  in  her  own  interest,  it  is  a  proper  case  for 
the  appointment  of  a  receiver. 

Appeal  from  an  order  of  the  Erie  special  term  denying 
plaintiff's  motion  for  the  appointment  of  a  receiver. 
John  C.  HvbheUy  for  app'lt;  John  Laughlin,  for  resp't. 

Haight,  J. — This  action  was  brought  to  recover  an 
interest  in  real  estate.  A  trial  has  been  had  resulting  in 
an  interlocutory  iudgment  in  which  the  following  facts 
were  found:  In  the  year  1874  the  defendant  proposed  to 
the  plaintiflf,  in  a  written  communication  addressee  to  him, 
that  if  he  would  emigrate  from  Ireland  to  this  country  she 
would  pay  the  traveling  expenses  of  himself  and  family, 
would  buy  for  him  a  homestead  which  should  be  paid  for 
by  their  joint  contributions;  that  the  plaintiff  accepted  the 
defendant's  offer  and  migrated  with  his  family  to  this 
country  in  Jime,  18Y4:  that  soon  after  his  arrival  m  the  city 
of  Buffalo  the  defendant  represented  to  him  that  she  was 
about  to  buy  the  premises  in  question  for  him  and  herself, 
and  desired  his  co-operation  in  paying  for  the  same;  that 
he  assented  to  the  purchase  ana  aCTeed  to  contribute  the 
earnings  of  himself  and  family;  tnat  the  defendant  pur- 
chased the  premises  for  the  sum  of  $2,800,  paving  therefor 
in  cash  the  sum  of  $300  of  her  own  money;  tnat  from  and 
after  the  time  of  such  purchase  the  plaintiff  contributed  to 
the  payment  of  the  agreed  portion  of  such  purchase  money 
the  excess  of  his  eamm^  over  and  above  the  necessary  ex- 

Eenses  in  supporting  his  family,  and  the  entire  wages  of 
is  three  eldest  daughters;  that  the  defendant  wrongfully 
acquired  the  title  to  the  premises  in  her  own  name  alone, 
and  still  retains  such  title;  that  the  taxes,  assessments  ana 
other  incidental  expenses  of  the  premises  have  been  borne 
by  the  ioint  contributions  of  the  plaintiff  and  defendant; 
that  valuable  improvements  have  been  made  thereon  by 
their  joint  contributions;  that  such  contributions  of  money 
by  the  plaintiff  were  made  in  reUance  upon  the  defendant's 
representations  that  the  purchase  was  \iY>on  the  joint  ac- 
count of  the  plaintiff  and  defendant,  and  in  pursuance  of 
the  agreement  before  mentioned.  It  was  adjudged  that 
the  plaintiff  is  equitably  entitled  to  an  interest  in  the 
premises,  presumably  of  one-half;  that  an  account  be  taken 
of  all  the  moneys  contributed  by  each  of  the  parties  on 
account  of  the  premises,  and  that  the  precise  mterest  of 
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each  be  adjudged  in  proportion  to  the  amount  so  contributed. 
It  is  admitted  that  on  the  26th  day  of  May,  1881,  the  de- 
fendant gave  a  mortgage  on  the  premises  to  StEtrtha  Gilbert, 
for  the  smn  of  $1,000;  that  on  or  about  the  9th  day  of  May, 
1884,  she  sold  and  conveyed  to  one  Walburger  Mesmer,  a 
part  of  the  premises  being  thirty  feet  front  by  eighty-six 
feet  in  depth,  and  that  on  tne  28th  day  of  August,  1885,  she 
executed  and  deUvered  to  one  Anthony  Batt,  a  mortgage 
upon  the  premises  for  the  sum  of  $2,863.  It  also  api)ears 
that  the  plaintiff  and  defendant  reside  ui)on  the  premises; 
that  there  are  other  buildings  thereon,  which  are  rented  for 
the  sum  of  forty-eight  dollars  per  month.  It  is  charged  in 
the  moving  papers  that  the  defendant  is  insolvent,  and  this 
charge  is  not  denied  by  her  in  the  opposing  affidavits. 

Under  these  circumstances  we  are  mcUned  to  the  opinion 
that  a  proper  case  was  presented  for  the  appointment  of  a 
receiver.  As  we  have  seen,  it  has  been  adjudged  and  deter- 
mined that  the  plaintiff  is  a  part  owner  of  the  premises  and 
is  as  much  entitled  to  the  rents  as  is  the  defendant.  K,  as 
is  claimed,  she  is  insolvent,  and  is  collecting  the  rents  and 
expending  the  same  in  her  own  interest,  the  plaintiff  may 
suffer  in  consequence. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements^  and  the  motion  to  appoint  a  receiver  granted 
of  that  portion  of  the  real  estate  which  was  at  the  date  of 
the  motion  rented,  but  not  to  include  that  portion  occupied 
by  the  plaintiff  and  defendant  as  a  residence,  and  the  case 
should  be  remitted  to  the  special  term  to  name  a  proper 
person  to  act  as  receiver  and  fix  the  amount  of  seciuity  to 
DO  given  by  him. 

bo  ordered. 

Smtfh,  p.  J.,  Barker  and  Bradley,  JJ.,  concun-ed. 
\ 

WnxiAM  T.  Eaton  et  al,  AppPt,  v.  The  Allegany  Gas 
Company,  Limited,  et  al.,  Resp'ts. 

(Supreme  Churf,  Gfneral  Term,  Fifth  Departm>ent,  Filed  October  2S,  1886,) 

CJONTRACT — LeASB — COVENANTS  WITKN  VOID  BECAUSE  ESSENTIAL  PARTS  LEFT 
BLANK. 

A  peculiar  lease  of  lands  with  privilege  of  boring  and  mining  for  oil  and 
gas  construed,  and,  held,  that  a  covenant  in  a  lease  in  the  vital  and  essential 
parts  of  which  blanks  appear,  is  void  for  uncertainty. 

Appeal  from  a  judgment  entered  in  Allegany  county 
upon  the  report  of  a  referee. 

Bufus  Scott  and  Hamilton  Ward,  for  appl'ts;  Cary  & 
Rumseyy  for  resp'ts. 

Haight,  J.— This  action  was  brought  to  restrain  the  de- 
fendants from  interfering  with  and  appropriating  to  their 
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own  use  a  gas  well  and  the  gas  therein  belonging  to  the 
plaintiffs.  The  referee  has  found  as  facts  that  on  tne  19tii 
of  May)  1881,  the  defendant.  Harvey  C.  Foster,  leased  to 
the  plaintiffs  fifteen  acres  oi  land,  situated  in  the  town  of 
Wirt,  Allegany  county,  **the  right  to  take,  bore  and  mine 
for  and  gather  all  oil  or  gases  found  in  and  upon  the  prem- 
ises, to  have  and  to  hold  the  same  for  the  term  of  twelve 
years  from  this  date,  or  as  long  as  oil  is  found  in  paying 
quantities.''  In  consideration  thereof  the  plaintiffs  agreed 
to  give  the  defendant  Foster  one-eighth  part  of  the  oil  pro- 
duced and  saved  from  the  premises.  Tne  lease  contamed 
the  following  covenants:  ^^The  party  of  the  second  part 
covenants  to  commence  operations  for  said  mining  pur- 

Soses,  and  prosecute  the  same  on  some  portion  of  the  above 
escribed  premises  within  two  years  from  this  date,  or 
thereafter  pay  to  the  party  of  the  first  part  dollars 

per  until  work  is  commenced.    This  lease  shall  be 

null  and  void  and  at  an  end,  imless  said  second  party  shall, 
within  six  months  from  this  date,  commence  and  prosecute 
with  due  diligence,  unavoidable  accidents  excepted,  the 
sinking  and  boring  of  one  well  on  or  in  the  vicinity  of  tiiis 
lease  to  a  depth  of  1,200  feet  unless  oil  in  paying  quantities 
is  sooner  f  oimd.  *  *  ^  If  the  party  of  the  second  part 
fails  to  keep  and  perform  the  covenants  and  agreements  by 
him  to  be  kept  and  performed,  then  this  lease  shall  be  null 
and  void  and  sinrendered  to  the  party  of  the  first  part." 
That  the  defendant  Harvey  C.  Foster  was  the  owner  in  fee 
of  the  premises;  that  the  lessees  did,  within  six  months 
from  the  date  of  the  lease,  commence  and  prosecute  with 
due  diligence,  unavoidable  accidents  excepted,  the  sinking 
and  bormg  of  one  well  on  the  lease  to  a  depth  of  over  1,200 
feet;  that  for  that  purpose  they  entered  upon  the  premises; 
erected  thereon  a  d!errick  and  engine  house,  and  with  their 
engine,  boiler,  tools  and  machinery  placed  therein  by  them, 
commenced  drilling  the  fore  part  of  the  month  of  June, 
1881,  and  first  drilfed  to  the  depth  of  1,093  feet,  and  after 
shutting  down  for  about  two  weeks  during  the  month  of 
July,  started  up  again  and  drilled  to  the  depth  of  1,500  feet, 
which  depth  was  reached  about  the  middle  of  the  month  of 
August,  1881;  that  drilling  was  then  suspended  and  after- 
wards resumed,  and  in  the  winter  and  early  spring  of  1882 
the  well  was  put  down  300  feet  deeper,  making  the  total 
depth  of  the  well  1,800  feet,  at  an  expense  to  the  plaintiffs 
of  about  $3,000;  that  at  the  depth  of  1,045  feet  natural  gas 
was  found  in  large  quantities,  and  at  1,093  feet  some  oil 
was  found,  not,  however,  in  paying  quantities;  that  the 
well  was  cased  down  to  the  rock  a  depth  of  285  feet,  but 
was  never  tubed  for  the  pui-pose  of  obtaining  oil;  that  the 
plaintiffs  used  the  gas  for  fuel  in  drilUng  the  last  300  feet, 
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but  did  not  utilize  the  gas  in  any  other  manner,  the  same 
being  thereafter  allowed  to  bum  and  go  to  waste;  that  the 
plaintiffs  did  not,  after  the  spring  of  1882,  further  prosecute 
operations  for  mining  purposes  on  the  premises  or  there- 
after attempt  to  obtain  oil  on  the  premises;  that  in  the  fall 
of  1882  the  plaintiffs  removed  tneir  engines,  boiler  ajid 
machinery  from  the  premises,  leaving  thereon  their  derrick 
and  engine  house,  the  casing  in  the  well,  and  150  feet  of 
tubing  which  conducted  the  gas  away  from  the  well;  that 
in  the  fall  of  1883  two  or  three  joints  of  tubine  of  the  length 
of  about  nineteen  feet  each  were  taken  to  the  well  by  the 
direction  of  one  of  the  plaintiffs,  but  nothing  was  done 
with  them  there. 

The  i*ef eree  further  found  as  facts,  that  on  or  about  the 
8th  day  of  February,  1884,  the  defendant,  Foster,  by  an 
instrument  in  writing,  let  unto  the  defendant,  Charles  P. 
Thurstone,  the  premises  described  in  the  complaint,  for 
the  sole  purpose  of  mining,  drilhng  and  excavating  for 
petroleum,  rock  or  carbon  oil,  or  gas,  or  other  valuable 
minerals,  containing  the  following  provision :  ^  ^  It  is  further 
agreed  that  this  instrument  is  subject  to  a  lease  of  a  part 
ot  said  land  made  to  Wilcox,  Wheeler  &  Eaton,  in  case  the 
same  is  not  now  or  does  not  become  forfeited  or  cancelled, 
and  if  the  well  on  said  lease  is  used  by  the  said  party  of  the 
second  part,  he  is  to  pay  the  party  of  the  first  part  rent 
for  the  same  as  if  he  had  drilled  it  originally."  This  lease 
was  subsequently  assigned  to  the  defendant,  the  Allegany 
Qtss  Company  (limited),  who  subsequently  entered  into 
possession  of  the  premises,  took  possession  of  this  well, 
and  have  ever  since  appropriated  the  gas  therefrom,  con- 
ducting it  in  pipes  to  the  works  of  the  company;  that  the 
well  and  gas  have  been  and  are  of  great  value;  that  after 
the  Allegany  Gas  Company  entered  into  possession  of  the 
premises  the  plaintiffs,  on  the  14th  day  of  February,  1884, 
demanded  of  the  company  the  right  to  enter  the  premises 
for  the  purpose  of  receiving  their  share  of  the  gas  taken 
from  the  well;  that  they  were  excluded  from  the  well  and 
from  any  share  in  the  gas  by  the  defendant,  the  Allegany 
Gas  Company  (Umited). 

The  referee  further  found  as  conclusions  of  law,  that  the 
suspension  of  work  upon  the  premises  by  the  plaintiffs  and 
their  neglect  to  prosecute  the  same  from  the  spring  of  1882 
to  the  time  of  their  demand  gave  to  the  defendant,  Harvey 
C.  Foster,  and  his  assigns,  the  right  to  declare  the  plaintiffs' 
rights  under  the  lease  forfeited;  that  the  demise  by  Foster 
to  Thurstone,  and  the  possession  so  taken  undfer  his  lease, 
operated  as  an  election  by  Foster  and  his  assigns  to  declare 
the  plaintiff's  lease  forfeited  for  such  failure,   and   the 
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defendants  were  entitled  to  have  the  complaint  dismissed, 
with  costs. 

The  question  thus  presented  depends  upon  the  construc- 
tion which  should  be  given  to  the  covenants  cont^ed  in 
the  plaintiflfs'  lease,  imve  the  plaintiffs  faQed  to  keep  and 
perform  the  covenants  and  agreements  by  them  to  be  kept 
and  performed  so  as  to  have  forfeited  the  lease?  The 
referee,  as  we  have  seen,  has  found  as  a  fact,  that  the 
covenant  to  commence  and  prosecute  with  due  diligence — 
unavoidable  accidents  excepted — the  sinking  .and  boring  of 
one  well  on  or  in  the  vicinity  of  this  lease  to  a  d^m  of 
1,200  feet,  unless  oil  in  paying  quantities  is  sooner  found, 
within  six  months  from  the  date  of  the  lease,  has  been  fully 
performed  by  the  plaintiffs ;  but  he  takes  the  position  in 
his  opinion  that  the  instrument  as  a  whole  is  simply  an  oil 
lease,  and  that  the  phrase,  **  prosecute  the  same,^  appear- 
ing in  the  first  covenant  quoted,  required  the  plaintins  to 
continue  the  boring  of  ou  wells  upon  the  premises  until 
oil  was  obtained  in  paying  (juantities,  and  that  by  failing  to 
do  this  they  forfeited  their  rights  under  the  lease.  The 
difficulty  with  the  learned  referee's  conclusion  is,  that  the 
lease  is  for  ^'all  oil  or  gases  found,"  and  that  no  such 
covenant  appears  in  the  lease.  .  Had  the  lease  contained 
such  a  covenant,  we  should  not  hesitate  to  agree  with  him 
that  there  was  a  forfeiture.  The  covenant  is  not  that  they 
shall  commence  operations  within  two  years  and  prosecute 
the  same  with  dihgence  until  oil  in  paying  quantities  is 
found  or  forfeit  then*  rights^  under  the  lease,  l)ut  it  is,  th^t 
thev  shall  commence  operations  and  prosecute  the  same 
within  two  years  from  the  date  of  the  lease,  or  thereafter 
pay  te  the  party  of  the  first  part  dollars  per 

until  the  work  is  commenced.  Quite  a  different  covenant; 
and  the  referee  has  failed  to  pomt  out  any  particular  in 
which  this  covenant  has  been  violated.  But  again,  it  will 
be  observed  that  in  this  covenant  blanks  appear  consti- 
tuting a  patent  ambiguity,  which  cannot  even  be  supplied 
by  parol  evidence,  the  blanks  appear  in  the  vital  and  essen- 
tial part  of  the  covenant ;  they  affect  the  entire  covenant, 
and  it  consequently  is  void  for  imcertainty.  2  Parsons  on 
Contracts,  557,  563;  The  Blosshurg  and  doming  Railroad 
Company  v.  The  Tioga  Railroad  Company^  1  Keyes,  486  ; 
Vandevoort  v.  Dewey ^  manuscript  opinion,  BLaight,  J., 
geneml  term,  fifth  department,  June,  1886.  The  cases  re- 
Ded  upon  by  the  respondents  are  clearly  distin^shable. 

In  the  case  of  the  Allegany  Oil  Company ^  Limited  v.  The 
Bradford  Oil  Company,  (21  Him.  26),  the  lease  provided 
that  unless  the  lessee  should  commence  to  bore  the  well 
within  the  period  of  nine  months  from  the  date  thereof 
that  then  the  lease  was  to  become  void  and  cease  to  be  of 
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any  binding  effect.  The  lessee  did  not  commence  operations 
at  all  withm  the  period  agreed  upon.  The  lease  was  there- 
fore forfeited  by  its  express  provisions. 

In  the  case  of  Brown  v.  Vander grift,  (80  Pa.  St.,  142")  the 
lease  provided  that  the  lessee  should  commence  operations 
in  sixty  days  and  continue  vdth  due  diligence  and  if  he 
should  cease  operations  twenty  days  at  any  one  time  the 
lessor  might  resume  possession,  and  that  in  case  the  lessee 
did  not  commence  operations  within  the  time  specified  he 
should  pay  thirty  dollars  per  month  until  he  should  com- 
mence. He  did  not  commence  operations  within  the  time 
and  paid  four  months'rent,  but  omitted  to  pay  for  the  next 
eleven  months.  After  the  premises  had  been  again  leased 
and  the  lessee  thereunder  had  entered  into  the  possession 
thereof  the  first  lessee  tendered  the  eleven  months  rent  past 
due.    It  was  held  that  the  lease  was  forfeited. 

In  the  case  of  Munroe  v.  Armstrong  (96  Pa.  St.^)  the  lease 
was  made  exclusively  for  the  purpose  of  producmg  oil.  It 
provided  that  the  work  of  boring  for  oil  was  to  be  com- 
menced in  ten  days  and  continued  with  due  diUgence  until 
success  or  abandonment,  and  if  the  lessee  failed  to  get  oil 
in  paying  quantities  or  ceased  work  for  thirty  days  at  any 
time  the  lease  was  to  be  forfeited  and  be  void.  It  was  held 
that  a  cessation  of  work  for  thirty  days  forfeited  the  lease 
in  accordance  with  its  express  provisions. 

The  particulars  in  whicn  the  contracts  in  these  cases  differ 
from  tne  one  imder  consideration  will  readily  be  observed 
for  it  contained  no  such  forfeiture  clause  as  appears  in  those 
cases. 

The  referee  also  appeared  to  be  of  the  impression  that 
this  lease  was  hard  and  unconscionable  and  that  equity 
would  not  enforce  the  performance  of  it  for  the  reason  that 
it  contained  no  provision  for  giving  the  lessor  any  part  of 
the  gas  found  upon  the  premises,  that  the  plaintiffs  might 

{)roceed  and  cover  the  premises  with  gas  wells  and  the 
essor  could  obtain  no  benefit  therefrom.  The  courts,  how- 
ever, are  not  called  upon  to  make  contracts  for  parties.  If 
it  was  the  understanding  of  the  parties  that  the  lessor 
should  have  one-eighth  of  the  gas  as  well  as  of  the  oil 
found,  and  that  clause  was  omitted  from  the  contract 
through  mistake  it  may  still  be  reformed  so  as  to  express 
the  intention  of  the  parties.  If,  however,  it  was  the  inten- 
tion of  the  parties  that  the  lessor  should  have  one-eighth  of 
the  oil  only  and  that  the  lessee  should  have  all  of  the  gas 
found  in  consideration  for  their  testing  the  territory  for  oil 
then  we  see  no  reason  why  the  parties  should  not  abide  by 
the  contKict  as  made.  True,  the  lessor  would  derive  no  in- 
come from  the  gas  that  was  found  on  the  premises,  but  he 
N.Y.  Rep.,Vol.  m.        64 
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would  have  no  right  to  deprive  the  plaintiffs  of  their  ri^t 
to  the  same. 

M  the  theory  of  the  referee  is  correct,  it  would  be  the 
duty  of  the  plaintiffs  to  continue  to  bore  wells  upon  these 
premises  initil  oil  was  found  in  paying  quantities,  and  then 
if  not  found  in  paying  quantities,  and  they  ceased  to  bore 
further  wells,  even  though  a  well  had  been  bored  upon 
each  acre  of  the  land,  stiU  they  would  forfeit  their  rights 
under  their  lease,  even  though  every  well  was  a  valuable 
gas  well.  The  plaintiffs,  as  the  referee  has  found,  have 
alreadv  expended  $3,000  in  boring  the  first  well.  It  is  quite 
possible  that  this  sum  is  largely  in*  excess  of  the  value  of 
the  entire  fifteen  acres  for  farming  purposes.  It  is  quite  as 
hard  and  unconscionable  to  now  deprive  them  of  the  right 
to  use  this  valuable  gas  found  by  tnem  and  thus  lose  the 
money  expended  in  the  operation,  as  it  would  be  to  require 
the  lessor  to  live  up  to  the  contract  made  by  him. 

Again,  suppose  oil  had  been  discovered,  but  not  in  pay- 
ing quantities,  wells  that  would  produce  five  or  six  barrels 
of  oil  per  day,  but  not  in  sufficient  quantities  to  pay  the  ex- 
penses of  putting  down  the  wells  and  gathering  the  same, 
could  it  be  held  that  the  plaintiffs  forfeited  tneir  rights 
under  the  lease  because  it  was  not  found  in  paying  quanti- 
ties? It  appears  to  us  that  the  contract  should  not  be  so 
construed.  The  plaintiffs  having  performed  the  covenants 
on  their  part  would  have  the  right  to  retain  possession  for 
the  purpose  of  gathering  the  oil  which  they  had  discovered 
to  reimburse  themselves,  as  far  as  possible. 

The  respondents  contend  that  the  lease  has  expired  by  its 
own  terms;  that  the  provision  providing  that  ''the  lessees 
to  have  and  to  hold  the  same  for  the  term  of  twelve 
years  from  this  date,  or  as  long  as  oil'  is  found  in  paying 
quantities,"  fixed  the  term  only  for  that  period  during 
which  oil  was  found  in  paying  quantities.  If  so,  it  must 
have  expired  before  the  plaintiffs  commenced  operations, 
for  no  oil  was  found  in  paying  quantities  after  tne  date  of 
the  lease  and  before  the  well  was  bored.  Such  could  not 
have  been  the  meaning  or  intention  of  the  parties.  The 
term  was  for  twelve  years,  or  as  long  as  oil  is  foimd  in  pay- 
ing quantities,  meaning  twelve  years,  and  as  much  longer 
as  oil  is  found  in  paying  quantities. 

The  judgment  should  be  reversed  and  a  new  trial  order-ed 
before  another  referee,  with  costs  to  abide  the  event. 

Smith,  P.  J.,  Barker  and  Bradley,  JJ.,  concur. 
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Lydia  Roberts  v.  Stuyvesant  Safe  Deposit  Company. 

{Supreme  C^mrt,  New  York  Circuit,  Filed  December  9, 1886.) 

Safe  deposit  companie&— Their  liability  for  property  taken  from 
safe  under  a  search  warrant — duty  of  owner  of  property  — 
Company  not  liable  for  loss  or  misapplication  after  service  of 
attachments  placing  property  in  custodia  legis. 

ThQ  plaintiff,  on  the  15th  of  October,  1878,  had  in  a  tin  box  in  a  safe 
hired  of  the  defendant,  a  safe  deposit  company,  money,  bonds  and  other 
securities  of  the  value  of  $40,000.  On  that  day  this  property  was  taken, 
against  the  protest  of  defendant's  officers,  by  the  police,  under  a  search 
warrant,  in  which  some  of  the  securities  were  described,  and  was  placed  in 
the  custody  of  the  district  attorney.  There  it  remaned  for  eleven  months, 
though  attached  by  the  sheriff  soon  after  it  was  first  taken.  In  this  action 
against  the  defendant,  begun  on  October  14, 1879.  for  suiferine  the  property 
to  be  taken  from  its  possession,  heidf  that  defendant  was  under  no  obliga- 
tion to  resist  the  execution  of  the  search  warrant;  that  after  the  property 
was  delivered  into  the  hands  of  the  officers  of  the  law,  the  plaintiff  should 
have  instituted  appropriate  proceedings  to  recover  the  same  into  her  actual 
possession;  ^nd  that  the  service  of  the  attachments  havine  placed  the 
property  in  custodia  iegis,  the  defendant  is  not  responsible  ioi  its  loss  or 
misappropriation. 

Ira  ShafeVy  for  plt'if ;  Joseph  C.  Jackson  and  Devlin  & 
Miller,  for  deft. 

Van  Vorst,  J. — ^The  defendants  are  a  corporation 
created  by  chapter  111  of  the  Laws  of  1877.  By  section  2 
of  the  act  the  defendant  was  authorized  to  receive  on 
deposit,  as  bailee,  for  safe  keeping  and  storage,  jewehy, 
plate  and  other  articles  of  personal  property,  specially  de- 
scribed, for  such  compensation  as  might  be  agreed  upon, 
and  also  to  let  out  vaults  and  safes  and  other  receptacles 
for  the  uses  and  purposes  of  the  corporation. 

On  the  26th  of  July,  1873,  the  plaintiff  hired,  for  the 

eriod  of  one  year,  one  of  the  defendant's  safes.  A  key 
the  safe  was  given  to  her,  and  only  she,  or  her  husband, 
as  her  substitute,  had  any  right  of  access  to  it.  On  the 
15th  of  October,  1873,  the  plaintiff  had  on  deposit,  in  a  tin 
box  in  the  safe,  $9,050  in  money,  thirteen  United  States 
5.20  bonds  of  $1,000  each,  four  Western  Union  Telegraph 
bonds,  and  other  bonds  and  securities,  in  all  of  the  value  of 
$40,000  and  upwards. 

On  that  daj  Jeremiah  Petty,  a  captain  of  the  police  of 
the  fifth  precinct  of  the  city  of  New  York,  charged  with 
the  execution  of  a  search  warrant,  issued  by  John  K. 
Hackett,  the  recorder  of  the  city  of  New  York,  directing  a 
search  to  be  made  of  the  box  of  the  plaintiff,  as  also  tne 
box  of  her  husband,  Andrew  L.  Roberts,  and  one  Valentine 
Gleason  presented  himself  at  the  place  of  business  of  the 
defendants,  and,  exhibiting  his  warrant,  demanded  admis- 
sion to  the  defendant's  vaults,  and  access  to  the  boxes  in 
question. 
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In  these  boxes,  as  the  warrant  charged,  were  concealed, 
as  was  supposed,  certain  United  States  5.20  bonds,  and 
other  bonds  stolen  from  the  third  national  bank  in  the  dty 
of  Baltimore. 

The  warrant  directed  the  officer  charged  with  its  execu- 
tion to  bring  the  property  described  in  the  warrant,  when 
found,  before  the  officer  issuing  the  same.  Officer  Petty 
was  accompanied  by  two  other  persons  connected  with  the 
Police  department. 

The  entrance  to  the  vaults  in  which  the  boxes  or  safes 
were  situated,  was  guarded  by  strong  iron  doors,  of  which 
the  defendant  and  its  servants  had  exclusive  control. 
Entrance  through  these  doors  was  refused  by  the  officers  of 
the  defendant.  Officer  Petty,  insisting  upon  his  legal 
right  to  enter  inider  the  search  warrant,  clearly  stated  nis 
determination  to  go  in  through  the  door  to  the  safes. 

After  some  parley  the  door  was  opened  by  the  defend- 
ant's servants,  and  the  officer  with  his  assistants  entered, 
and  by  force,  and  with  tools  and  instruments  in  their  pos- 
session, broke  open  the  plaintiff's  safe,  as  also  the  safes  of 
her  husband  and  Gleason,  against  the  remonstrances  and 
protests  of  the  officers  of  the  defendant.  Petty  and  his 
assistants  opened  the  tin  box  which  they  found  in  the 

Elaintiff 's  safe,  and  took  therefrom  and  carried  away  the 
onds,  money  and  securities  which  they  f  oimd  therein,  and 
dehvered  the  same  the  next  day  to  the  district  attorney  of 
the  city  of  New  York.  None  of  the  property  taken  from 
the  plaintiff's  box,  with  the  exception  perhaps  of  the 
United  States  5.20  bonds,  was  described  in  the  search 
warrant.  It  is  m'ged  on  the  plaintiff's  behalf  that  the  de- 
fendant, in  violation  of  its  duty  to  her,  suffered  her  safe  to 
be  broken  open  and  its  contents  carried  away,  and  that  it 
is  liable  to  her  for  the  value  of  her  property. 

The  twelfth  rule  of  the  companv,  whicn  was  brought  to 
the  knowledge  of  the  plaintiff  at  the  time  she  hired  the 
safe,  Umits  the  defendant's  liabiUty  *Ho  the  diligent  and 
faithful  performance  of  their  duty  by  the  officers  and  em- 
ployees of  the  company." 

In  Jones  v.  Morgan  (90  N.  Y.,  4,  9),  Earl,  J.,  in  speak- 
ing of  the  case  in  which  one  hires  a  box  in  the  vault  of  a 
safe  deposit  company,  of  which  the  person  renting  keeps 
the  key,  that  the  company,  without  special  contract  to  that 
effect,  '^  would  be  held  to  at  least  ordinary  care  in  keeping 
the  deposit,"  and  that  the  ^*  obligation  to  discharge  it  could 
be  implied  from  the  relation  between  the  parties." 

A  higher  degree  of  care  and  responsibihty  for  the  abso- 
lute safety  and  return  of  property  specifically  deposited 
with  the  defendant  as  a  bailee  for  an  adequate  reward  may 
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naturally  arise  than  for  the  safety  of  the  contents  of  a  safe 
hired  by  a  i)erson,  and  of  which  it  is  ignorant. 

But  notwithstanding  the  fact  that  the  moneys  and  bonds 
of  the  plaintiff  were  not  si)ecially  deposited  with  it  as  a 
bailee,  vet  its  duty  to  the  plaintiff  obUged  the  defendant  to 
guard  her  safe  and  its  contents  against  the  approach  or 
attack  of  others  who  had  no  legal  right  to  open  it  or  to 
interfere  with  its  contents.  Any  negUgent  omission  of 
reasonable  care  in  this  regard,  any  failure  to  supply  proper 
means  and  agencies  to  protect  and  guard  the  property 
against  illegal  approach,  would  be  a  breach  of  dnty  and 
obUgation  to  the  plaintiff  as  a  hirer  of  the  safe. 

JuiA  this,  although  the  defendant  did  not  know  before 
the  15th  day  of  0(Aober,  18Y3,  and  after  the  box  had  been 
broken  open,  what,  if  anything,  it  contained. 

But  the  defendant  was  under  no  obhgation  to  resist  the 
execution  of  the  search  warrant,  issued  oy  the  recorder  of 
the  city  of  New  York. 

When  the  oflBcer  demanded  admission  to  the  vault  of  the 
company  and  to  the  safe  of  the  plaintiff,  under  the  search 
warrant,  it  was  the  duty  of  the  oflBcers  of  the  defendant  to 
yield.  They  hesitated,  as  the  evidence  shows,  and  to  the 
extent  that  they  yielded  they  did  so  protesting.  But  oppo- 
sition, as  it  would  have  been  iUegal,  would  £uso  have  been 
useless  and  would  have  led  to  the  arrest  of  the  persons  in 
charge  of  the  vaults  or  to  violence  and  breach  of  the  peace. 
Crocker  on  Sheriffs,  §  80;  Bdl  v.  Clappy  10  Johns.  R.,  268. 

Even  under  an  attachment  in  a  civil  suit,  the  right  of  an 
officer  charged  with  its  execution  to  enter  premises  of  a 
"safe  deposit  company,"  and  to  make  a  seizure,  is  recog- 
nized. United  States  v.  Oraffy  Q7  Barb.,  304.  In  that  case 
the  sheriff  was  directed  to  **open  the  safe  and  tin  box" 
containing  the  property  sought  to  be  attached. 

It  is  quite  true  that  the  money  of  the  plaintiff,  and  a 
large  part  of  the  other  property  tftken  bv  the  officers  of 
the  law  imder  the  search  warrant,  was  not  described  there- 
in. But  as  to  the  United  States  bonds  of  the  5.20  issue, 
although  not  described  by  their  numbers  in  the  warrant, 
yet  they  were  of  the  general  character  of  those  mentioned, 
and  the  officers  were  probably  ;justified  in  taking  them. 

But  it  is  quite  clear  that  havinff  broken  open  the  boxes 
and  remov^  the  contents,  they  had  made  up  their  minds 
to  take  away  all  the  contents,  whether  described  or  not, 
and  to  deUver  the  same  to  the  district  attorney,  to  be  dis- 

Sosed  of  by  him  according  to  the  rights  of  the  parties  un- 
er  the  charges  made  upon  which  the  warrant  had  been 
issued  by  the  recorder. 

Officer  Petty  testified  as  to  his  action  in  this  respect  as 
follows:  "  It  would  not  do  for  me  to  leave  these  securities 


Digitized  by 


Google 


510  New  York  State  Reporter.  [Sup.Ct. 

that  were  in  that  box  open  and  loose  and  allow  any  one  to 
touch  them.  After  I  had  opened  the  boxes,  of  course  if 
there  was  anything  gone,  I  could  have  been  blamed  for  it, 
and  I  was  not  going  to  take  that  chance." 

To  the  question  :  *'  Do  you  mean  to  say  you  would  take 
everything  in  the  box,  although  not  described  in  the  war- 
rant ?" 

A.  *^  After  breaking  it  open  I  considered  myself  bound  Uy 
see  that  the  property  was  properly  deUvered  to  the  authori- 
ties and  let  them  dispose  of  it.  These^  boxes  I  had  broken 
open,  and  it  would  not  have  done  for  me  to  have  gone 
away,  and  left  the  contents  of  the  boxes  there." 

The  president  of  the  defendant,  and  who  represented  it, 
did  not  know  until  afterwards,  although  a  list  of  the  prop- 
erty found  in  the  plaintiff's  box  had  been  made  by  one  of 
its  clerks,  what  property  the  officers  of  the  law  had  taken 
from  the  box. 

He  protested,  however,  against  the  taking  away  of  the 
property.  This,  I  conclude,  is  all  he  could  have  been 
reasonably  called  upon  to  do.  For  the  excess  of  authority 
exercised  by  the  officers  executing  the  search  warrant,  in 
taking  property  not  mentioned  therein,  the  defendants  are 
not  necessarily  liable. 

This  property  had  not  been  specifically  deposited  with 
them  by  the  plaintiff.  It  was  taken  by  the  officers  of  the 
law  from  the  plaintiff's  safe,  in  which  she  had  placed  it 
without  the  defendant's  faiowledge,  and  they  were  not 
called  upon  by  any  duty  or  obligation  to  the  plaintiff  to 
enter  into  a  physical  struggle  with  the  officers  of  the  law  to 
take  into  their  possession  property  which  had  not  been  dis- 
tinctly deposited  with  them,  and  to  incur  responsibilities 
with  regard  to  it  without  the  plaintiff's  consent. 

There  is  some  dispute  as  to  how  long  this  property  re- 
mained in  the  custody  of  the  district  attorney.  Mr.  Allen, 
the  assistant  of  the  district  attorney,  says  it  was  in  the  safe 
of  the  district  attorney  so  long  as  he  i-emained  in  the  office 
— some  eleven  months. 

While  in  the  possession  of  the  district  attorney,  and 
within  a  day  or  two  after  its  receipt  by  him,  the  property 
was  attached  in  civil  actions,  to  which  the  plaintiff  was  a 
party  defendant.  A  Ust  of  the  property  in  his  possession 
was  given  by  the  district  attorney  to  the  attaching  officer. 

The  deputy  sheriff,  who  served  the  attachments,  testified 
that  he  took  the  property  into  his  possession  shortly  after 
he  served  the  attachments,  in  October,  J873,  and  he  claims 
to  have  sold  the  same  under  executions  issued  upon  judg- 
ments recovered  in  the  actions  in  which  the  attachments 
were  issued. 

The  fact  that  the  sheriff  sold  the  plaintiff's  property 
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under  such  executions,  and  applied  the  proceeds  of  the  sales 
to  the  satisfaction  of  judgments  against  the  plaintiff  is  dis- 

1)uted  by  her.  In  that  connection  it  is  insisted  by  her 
earned  counsel  that  the  action  of  the  deputy  sheriff  under 
the  attachments  and  eiecutions  was  dishonest  and  illegal; 
that  he  sacrificed  the  property  through  fraudulent  sales 
thereof,  and,  in  effect,  converted  to  his  own  use  thef  prop- 
ertjr  or  its  proceeds. 

Li  the  view  I  am  led  to  take  of  this  action  and  the  de- 
fendants' liability,  it  is  not  important  to  scrutinize  closely 
the  conduct  of  the  sheriff  under  the  executions  which  came 
into  his  hands  upon  judgments  against  the  plaintiff,  after 
the  service  of  the  attachments  and  the  seizure  thereunder. 

I  accept  the  statements  of  the  assistant  district  attorney 
that  after  the  service  of  the  attachments,  in  October,  1873, 
the  property  yet  remained  in  the  safe  ot  that  oflScer  for  a 
period  of  more  than  eleven  months  before  the  sheriff  took 
it  into  his  actual  possession. 

But  the  service  of  the  attachments  must  be  regarded  as 
placing  the  property  in  custodia  legis,  and  the  defendant  is 
not  responsible  for  the  loss  or  misapplication  of  it — ^if  it  was 
in  fact  lost,  misappUed  or  converted  by  the  sheriff  or  his 
oflftcers.  And  this,  although  it  might  in  any  Ught  be  con- 
sidered that  the  defendant  had  been  to  any  extent  remiss  in 
the  performance  of  its  duty  to  the  plaintiff,  as  its  failure  to 
resist  the  officers  of  the  law  in  their  taking  away  the  prop- 
erty under  the  search  warrant,  as  the  subsequent  loss  and 
conversion  of  the  property  by  the  sheriff  or  his  deputy  was 
not  a  necessary  consequence  of  the  supposed  neghgence  of 
the  defendant. 

The  levy  and  seizure  under  the  attachments,  in  actions 
against  the  plaintiff,  must  in  the  law  be  regarded  as  a  resto- 
ration of  the  property  to  the  plaintiff,  or  the  placing  the 
same  within  her  control,  at  least  in  so  far  as  the  defendant 
is  concerned.  Kelley  v.  Shed,  10  Mete,  317.  In  that  case 
the  defendant,  an  officer  charged  with  the  execution  of  a 
search  warrant,  took  goods  from  the  plaintiff's  possession 
not  specified  in  the  warrant.  He  was  a  trespasser,  as  the 
court  decided.  But  the  goods  were  attached  in  the  hands 
of  the  defendant.  The  property,  as  the  court  held,  thus 
passed  into  the  custody  of  the  law  by  legal  process  which 
the  defendant  could  not  resist  or  control.  Tne  court  said: 
"  The  plaintiff's  case  assumes  that  the  goods  were  his  prop- 
erty. They  were  attached  as  his.  If  the  creditor  recovers 
judgment  and  takes  them  in  execution,  they  go  to  pay  his 
debt,  if  not,  they  are  laid  up  in  the  custody  of  a  responsi- 
ble officer  of  the  law,  for  his  use,  to  be  delivered  on 
demand." 

In  Montgomery  v.  Wilson  (48  Vt.,  616)  the  defendants 
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were  sued  for  a  trespass  in  taking  and  driving  away  the 
plaintiff's  cattle;  but  the  cattle  were  taken  from  the  posses- 
sion of  the  trespasser  by  the  sheriff  on  writs  of  attachment. 
The  court  held  that  **  the  sheriff  on  taking  the  property  on 
the  writs  in  his  hands,  as  he  officially  mi^ht  and  did,  be- 
came solely  resi)onsible  to  the  parties  entitled  under  the 
attachment  for  his  course  in  respect  to  the  property  after  it 
had  been  taken  by  him.  These  defendants  are  not  charge- 
able for  his  coiurse  as  an  officer  of  the  law."  Whitaker  v. 
Merrill,  28  Barb.,  526;  Stamford  Steamboat  Co.  v.  OibbonSj 
9  Wend.,  327,  at  p.  331. 

Nor  does  the  fact  that  the  attachments,  or  some  of  them, 
were  subsequently  set  aside,  or  that  the  judgments,  or  some 
of  them,  were  reversed,  give  or  sustain  a  cause  of  action. 
If  the  attachments  were  set  aside  the  property,  if  not  dis- 
posed of  by  the  sheriff,  would  be  restored  to  the  plaintiff. 
Such  restoration  could  have  been  compelled  by  her. 

Plaintiff's  claim  against  the  defendants  is  not  for  a  con- 
version of  the  property,  but  that  it  neghgently  suffered  it 
to  be  taken  away  by  trespassers.  But  if  by  operation  of 
law  the  property  afterwards  came  for  any  length  of  time 
Tinder  the  plaintiff's  control,  that  woxdd  end  the  defendants' 
liability  for  the  value  of  the  property.  And  this  notwith- 
standing that  the  process  which  subjected  the  property  to 
her  control,  or  held  it  for  her  benefit,  was  afterwards  set 
aside.    Day  v.  Bachj  87  N.  Y.,  56. 

If  the  attachments  were  in  fact  set  aside  it  was  done  pre- 
sumably upon  her  appUcation,  and  she  could  in  the  same 
proceeding  ask  for  a  restoration  of  the  property. 

But  it  is  also  urged  on  the  behalf  of  tne  plaintiff  that  the 
defendants  were  guiltjr  of  a  gross  breach  of  duty  in  not 
notifying  her  of  the  seizure  or  her  property  by  the  officer 
under  the  search  warrant. 

Good  faith  undoubtedly  called  for  the  giving  of  notice 
that  her  box  had  been  broken  open  and  her  property  taken 
away;  and  if  no  notice  was  given,  so  that  the  plaintiff 
might  protect  herself  against  the  wrongful  taking  away  of 
her  property  by  others,  the  defendant  would  be  liable  for 
aU  damages,  the  consequence  of  a  failure  to  give  such  notice. 

But  the  answer  to  that  suggestion  is  found  in  the  fact 
that  the  property  in  the  end  came  into  the  custody  of  the 
law  under  the  attachment,  and  for  its  treatment  thereafter, 
for  its  actual  waste  or  conversion  by  the  officers  of  the  law 
or  others,  the  defendants  are  not  responsible. 

But  upon  the  subject  of  notice,  it  may  be  said  that  the 
issuing  and  service  of  the  attachment,  in  actions  to  which 
the  plaintiff  was  a  party,  must  be  considered  as  a  notice  to 
her.     She  appeared  m  the  actions. 

These  attachments,  or  some  of  them,  were  served  in 
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October,  18Y3,  within  a  few  days  after  the  seizure  under 
the  search  warrants. 

Mr.  Arnold,  the  attorney  for  the  plaintiff  in  one  of  the 
actions  in  which  the  property  was  attached,  testified  that 
the  property  claimed  oy  the  plaintiff  was  seized  under  the 
execution  in  that  case.  That  she  made  a  claim  that  it  was 
her  property.  The  sheriff  asked  for  an  indemnity,  which 
was  not  ^ven,  and  that  the  property  was  not  sold  imder 
his  execution. 

In  addition  to  this,  within  fifteen  or  twenty  days  after 
the  seizure  by  the  oflicers  under  the  search  warrant,  A. 
Oakejr  Hall  called  upon  the  defendants,  on  behalf  of  the 
plaintiff,  and  said  that  he  wanted  to  examine  the  safes. 
As  evidence  of  his  authority  he  handed  to  the  president  of 
the  defendant  a  paper  signed  by  the  plaintiff,  in  the  words: 

New  York,  November  10,  1878. 
Mr.  A.  Oakey  Hall  is  constituted  our  attorney  to  examine  any  entries  and 
papers  connected  with  the  deposits  of  boxes  in  Stuyvesant  Safe  Deposit  Com- 
pany, which  papers  said  company  have. 

(Signed.)  ANDREW  L.  ROBERTS. 

V.  GLEASON. 
LYDIA  J.  ROBERTS. 

The  president  of  the  company  told  Mr.  Hall  that  they 
had  nothing  there  belonging  to  the  plaintiff;  that  the  boxes 
with  their  contents  wei-e  taken  away  **  under  the  authority 
of  Judge  Hackett's  court."  Mr.  Hall  replied:  *'That  is  all 
I  have  got  to  do — ^to  notify  them." 

The  terms  in  which  Mr.  Hall's  authority  is  expressed  are 
only  reconcilable  with  the  idea  that  the  three  persons  whose 
boxes  were  directed  to  be  searched,  including  tbe  plaintiff, 
had  actual  knowledge  that  these  boxes  had  been  entered 
by  the  oflScers — whence  their  direction  to  him  to  examine 
the  papers  which  the  company  had,  and  a  notice  to  Mr. 
Hall  was  a  notice  to  the  plaintiff. 

The  plaintiff's  husband,  who  had  access  to  the  box,  under 
her  appointment,  was  also  advised  of  the  same  facts  before 
the  property  was  disposed  of  by  the  sheriff.  There  is  no 
reason  why  the  plaintiff,  if  entitled  to  the  possession  of  this 
property  as  against  the  sheriff,  the  legal  custodian  under 
the  attachment,  could  not  have  enforced  her  right,  through 
an  appropriate  action,  long  before  it  was  sold  or  disposed 
of  by  the  sheriff. 

As  late  as  August,  1875,  nearly  two  years  after  he  had 
attached  the  property,  it  remained  in  the  hands  of  the 
sheriff.  Claiming  then  to  hold  the  same  under  executions 
issued  upon  judgments  in  actions  in  which  the  attachments 
were  issued,  he  deposited  the  property  with  the  National 
Trust  Company. 

N.  Y.  Rep.,  Vol.  HI.        66 
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The  sheriff  received  the  property  again  from  the  National 
Trust  Company  on  the  4th  day  of  August,  1876,  and  sold 
or  professed  to  sell  the  same  at  auction,  under  executions 
in  his  hands. 

With  knowledge  therefore  that  this  property  was  in  the 
hands  of  the  officers  of  the  law,  under  one  or  more  attach- 
ments or  executions,  plaintiff  should  have  instituted  ap- 
propriate proceedings  to  recover  the  same  into  her  actual 
possession,  and  the  loss  to  her  from  any  misconduct  of 
the  sheriff  is  the  result  of  the  omission  on  her  part  to  take 
proper  steps,  at  the  proper  time,  to  regain  the  possession  of 
the  property,  if  she  was  legally  entitled  to  it,  from  the  only 
person,  who  having  it  in  his  actual  possession,  was  respon- 
sible to  her  for  its  safety. 

The  property  was  taken  from  the  possession  of  the 
defendant  under  the  search  warrant  on  the  15th  day  of 
October,  1873.  The  suffering  it  to  be  taken  on  that  day  con- 
stitutes the  plaintiff's  cause  of  action.  This  action  was  not, 
however,  commenced  until  the  14th  day  of  October,  1879. 

Whilst  this  delay  is  no  legal  answer  to  this  action,  it  does 
afford  some  reason  to  beUeve,  in  the  absence  of  any  proof 
of  a  previous  demand,  that  the  plaintiff  had  no  fixed  idea, 
until  the  day  before  tne  Statute  of  Limitations  would  have 
in  duty  constituted  a  good  defense,  that  she  had  any  claim 
against  the  defendant. 

Upon  the  whole  case  the  plaintiff's  case  must  be  dis- 
missed, with  costs. 

•  

The  Live  Stock  Association  of  New  York  (limited^ 
Resp't,  V.  David  Levy,  App'lt. 

{New  York  Superior  Court,  General  Term,  Filed  November  JO,  1886.) 

1.  Corporations,  contract  by — When  not  ultra  vikbs. 

An  agreement  made  by  a  corporation  organized  for  the  purpose  of  buy- 
ing sheep  and  lambs,  with  another  corporation,  that  the  members  of  the 
former  shall  during  a  stated  period  buv  only  from  the  latter,  and  the  latter 
shall  sell  only  to  the  stockholders  of  the  former,  being  entered  into  with 
the  cons  nt  and  approval  of  its  members,  and  not  being  directly  or  im- 
pliedly prohibited  by  the  acts  under  which  it  was  organized  or  by  any 
statute  of  the  state,  is  not  ultra  vires, 

2.  Same — Estoppel. 

A  member  of  the  corporation  who  has  executed  the  agreement  and  has 
deiived  profits  under  an  agreement  of  which  this  is  a  renewal,  is  estopped 
from  setting  up  that  it  is  ultra  vires, 

3.  Same — Not  in  restraint  op  trade. 

Such  an  agreement  being  limited  in  its  operation  to  a  certain  time  and 
locality,  is  not  in  restraint  of  trade. 

4  Same— Agreement  between  corporation  and  members. 

A  fine  for  the  breach  of  this  agreement,  which  is  imposed  pursuant  to* 
the  terms  of  an  agreement  between  the  corporation  and  its  membent  and 
between  the  members  individually  with  each  other,  may  be  recovered  in  s 
suit  by  the  corporation. 
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Appeal  from  an  order  made  at  special  term  granting 
plaintiff's  motion  on  the  answer  as  frivolous. 
Michael  J.  Kelly ^  for  app'lt;  Joseph  C.  Wolff,  for  resp't. 

O'GoRMAN,  J. — The  facts  on  which  the  contention  arose, 
are  these : 

The  plaintiff  is  a  corporation  formed  under  the  law  of  this 
state  for  the  purpose  of  buying  and  seUing  sheep  and  lambs. 
The  defendant  is  one  of  the  stockholders  of  the  corporation. 

On  January  8,  1884,  the  plaintiff  corporation,  with  the 
consent  and  approval  of  its  stockholders,  of  whom  the 
defendant  was  one,  entered  into  an  agreement  in  writing 
with  a  corporation  called  ^'  The  New  York  and  New  Jersey 
Sheep  BroKers'  Association "  that  the  stockholders  of  the 
plaintiff  corporation  should,  for  a  period  of  three  years 
thereafter,  buy  they:  sh^p  and  lambs  from  members  of  the 
said  sheep  and  lamb  association  only;  that  the  members  of 
the  sheep  and  lamb  association  should,  during  the  same 

Sriod,  sell  sheep  and  lambs  for  the  New  York  market  to 
e  stockholders  of  the  plaintiff  only. 

This  was  a  renewal  oi  a  similar  agreement,  the  term  of 
which  had  expired,  and  during  the  existence  of  which  the 
stockholders  of  the  plaintiff  corporation  had  derived  annual 
dividends  of  about  one  hundred  and  forty  (140)  per  cent  on 
their  investments. 

For  the  purpose  of  enforcing  on  the  stockholders  of  the 
plaintiff  corporation  compliance  with  the  terms  of  this 
agreement  of  January  8,  1884,  the  stockholders  of  the 
plaintiff  corporation,  including  the  defendant,  entered,  on 
January  25,  1884,  into  an  agreement  with  each  other  and 
with  that  corporation,  that  each  of  them  should  pay  to  the 
plaintiff  corporation  the  sum  of  twenty-five  dollars  ror  each 
car  load  of  sheep  or  lambs  purchased  by  him  from  any  indi- 
vidual or  firm  member  of  the  said  Sheep  Brokers'  Associa- 
tion, after  having  been  notified  by  tne  plaintiff  not  to 
purchase. 

The  defendant  did  purchase  from  a  firm  member  of  the 
Sheep  Brokers'  Association,  after  having  been  notified  not 
to  do  so,  and  this  action  is  brought  to  recover  seventy-five 
dollars  due  by  him  to  the  plaintiff  under  the  last  mentioned" 
agreement. 

These  facts  are  admitted,  and  the  defendant's  contention 
is,  that  the  contract  of  January  8,  1884,  was  void  as  being 
tUfra  vires  ;  and  also  in  restraint  of  trade. 

It  is  not  allied  in  defendant's  answer  that  that  agree- 
ment was  made  with  any  intent,  fraudulent  or  unlawful, 
or  that  it  had  for  its  purpose  or  effect  the  Umiting  or  cir- 
cumscribing the  energies  or  productiveness  or  usefulness 
to  the  pubhc  of  either  of  these  corporations. 
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The  force  of  the  contract  was  confined,  as  to  duration, 
to  three  years,  and  as  to  the  sphere  of  its  influence,  to  the 
New  York  market. 

It  does  not  appear  that  this  contract  was  directly  or 
impUedly  prohibited  hy  the  act  under  which  the  plaintiflf 
corpoi-ation  was  organized,  or  by  any  statute  of  this  state, 
or  that  it  was  beyond  the  Umit  of  powers  ordinarily  vested 
in  corporations,  for  the  necessaiy  promotion  of  their  busi- 
ness and  fairly  implied  in  the  act  of  incorporation. 

The  defendant  was  one  of  the  stockholaers  who  executed 
it.  He,  in  company  with  the  other  stockholders,  shared  in 
large  pecuniary  advantages  derived  from  a  similar  contract, 
which  had  previouslv  existed^  and  by  executing  the  con- 
tract, whose  legahty  ne  now  impugns,  entitled  himself  to 
like  advantages. 

As  far  then  as  the  contract  was  between  him  and  the 
plaintiff  corporation,  defendant  is  estopped  now  from  set- 
ting up  that  it  was  tUtra  vires.  Kent  v.  Quicksilver^  etc.^ 
Co.y  78  N.  Y.,  159,  186;  Sheldan^  efc.,  Co,  v.  Eickemeyer, 
etc.,  Co.,  90  id.,  607,  613;  Whitney  Arms  Co.  v.  Barlow,  68 
id.,  69,  70,  71. 

It  should  be  remarked  also  that  here  the  defendant  con- 
tracted not  only  with  the  plaintiff's  corporation  but  with 
the  other  stockholders;  and  that  contract  was  mutually 
binding.  The  objection  then  that  the  contract  was  not 
binding  on  defendant,  as  being  beyond  the  power  of  the 
corporation  to  execute,  is  without  merit.  Neither  was  the 
contract  of  January  8,  1884,  void  as  being  in  unlawful  re- 
straint of  trade.  It  cannot  be  successfully  contended,  that 
that  contract  involves  any  restraint  of  trade  on  the  part  of 
either  of  the  corporations.  As  I  have  before  stated,  the 
contract  is  limited  as  to  its  duration,  and  its  effective  opera- 
tion is  confined  to  the  city  of  New  York.  There  is  no  vio- 
lation of  law  or  of  public  policy  an  agreement  between 
two  traders,  that  one  should  sell  to  the  other  all  its  com- 
modities, an  the  other  buy  from  the  former  corporation 
alone.  Chitty  on  Contracts,  11th  Amer.  Ed.,  982-8,  and 
notes.  A  contract  to  sell  exclusively  to  a  particular  person 
for  a  limited  time  is  not  inv^d.  Van  Marter  v.  Babcock, 
23  Barb.,  633. 

Or  a  contract  not  to  engage  in  a  special  business  for  a 
certain  period.  Curtis  v  Ookey,  68  N.  Y.,  304.  The  law 
will  not  presume  an  agreement  to  be  void,  as  against  pub- 
lic policy,  when  it  is  capable  of  a  construction  miich  would 
mate  it  vaUd. 

The  order  appealed  from  is  affirmed^  with  costs. 
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Mabt  Ann  Doherty  et  al.,  as  Grantors  of  Charles  Jones, 
V.  George  W.  Matshell  &  Peter  Quinn. 

{New  York  Superior  Court,  General  Term,  Filed  Nowmber  10, 1886,) 

1.  Ejectment — Title  necessary  to  maintain. 

In  an  action  in  ejectment  plaintiff  must  depend  for  success  on  the  strenfi^li 
of  his  own  title,  not  on  the  weakness  of  his  adversary,  and  must  prove  his 
right  to  immediate  posssession,  and  that  he  was  seized  or  possessed  of  the 
premises  in  question  within  twenty  years  before  the  commencement  of  the 
action. 

9.  Same— Proof  necessary. 

The  mere  production  of  isolated  conveyances  as  proof  of  title,  without 
proof  of  possssion,  is  not  enough.  In  addition  to  proper  title,  the  plaintiff 
must  show  also  possession  in  the  ^antor  or  possession  accompanying  the 
deeds;  without  this  he  proves  nothmg. 

8.  Same— When  possession  will  be  presumed. 

But  where  it  is  found  or  conceded  that  a  party  named  has  title,  that  fs 
sufficient.  His  possession  will  be  presumed,  and  the  occupation  by  any 
other  person  is  presumed  to  be  subordinate  to  the  legal  title,  unless  it  ap- 
pears that  the  premises  have  been  held  adversely  twenty  years  before  action 
was  brought. 

4.  Sam? — Adverse  possession. 

No  possession  can  be  deemed  adverse  to  a  party  who  has  not  at  the  time 
the  right  of  entry  and  possession. 

6.  Same— Possession  under  a  tax  lease. 

Possession  and  claim  under  a  municipal  tax  lease  is  not  adverse  to  the 
claim  of  the  owner  in  fee. 

Thain  <Sk  Kearney y  tor  plt'ffs;  Thomas  H.  Barowskiy  for 
defts. 

O'GoRMAN,  J. — This  is  an  action  in  ejectment  to  recover 
possession  of  four  lots  of  land  on  the  north  side  of  83rd 
street,  between  First  and  Second  avenues,  in  this  city.  A 
verdict  was  rendered  for  the  defendants  by  direction  of  the 
court  below,  and  it  was  ordered  that  the  exceptions  should 
be  heard  in  the  first  instance  at  the  general  term.  Judg- 
ment meanwhile  to  be  suspended.  The  plaintiffs  excepted, 
and  the  defendants  also  excepted  to  the  denial  of  their 
motion  to  dismiss  the  complaint. 

It  was  conceded  by  both  sides  that  there  was  no  question 
of  fact  to  go  to  the  jury. 

The  plaintiffs  put  in  evidence  as  the  origin  of  their  title, 
conveyances  made  in  1786  and  1793  to  one  Gallis  Hopper, 
of  a  tract  of  land  in  Harlem,  and  also  a  map  of  the  same, 
the  correctness  of  which  was  supported  by  tne  evidence  of 
experts,  showing  that  the  lots  in  suit  were  part  of  the  tract 
covered  by  these  conveyances. 

Plaintiffs  also  gave  evidence  that  GaUis  Hopper  was  liv- 
ing in  1828,  and  then  resided  on  a  farm  known  as  the 
GSUs  Hopper  farm,  which  was  situate  between  lines  now 
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known  as  83rd  street  and  84th  street  and  Second  avenue,, 
and  also  that  the  lines  of  fences  of  that  farm  which  ran 
east  and  west  and  north  and  south  existed  within  recent 
memory,  and  that  the  tract  of  land  thus  boimded  was  sub- 
stantially the  same  as  that  covered  by  the  map. 

This  paper  title  is  carried  by  a  series  of  conveyances 
down  to  the  plaintiff's,  and  coiipled  with  actual  or  con- 
structive possession  in  GalUs  Hopper  constitutes  seizin, 
and  a  prima  facie  title  in  him  whicn  enures  to  the  benefit 
of  his  successor  in  interest.     Pope  v.  Hanmer,  74  N.  Y.,  243. 

Gallis  Hopper  died  in  1830,  and  there  is  no  evidence  that 
the  plaintiffs,  or  any  of  their  ancestors  or  grantors  other 
than  he,  had  anv  actual  possession  of  this  tract  of  land,  or 
any  part  thereof. 

In  an  action  of  ejectment  the  plaintiff  must  depend  for 
success  on  the  strength  of  his  own  title,  not  on  tne  weak- 
ness of  that  of  his  adversary,  and  must  prove  his  right  to 
immediate  possession,  and  that  he  was  seized  or  possessed 
of  the  preniises  in  question  within  twenty  years  before  the 
commencement  of  the  action.     Code  of  Civ.  Pro.,  §  365. 

The  mere  production  of  isolated  conveyances  as  proof  of 
title,  without  proof  of  possession,  is  not  enough.  Stephens 
V.  Hawser,  39  N.  Y.,  304;  Gardiner  v.  Heart,  1  N.  Y.,  528. 
In  addition  to  paper  title  the  plaintiff  in  an  action  in  eject- 
ment must  show  also  possession  in  the  grantor  or  possess- 
ion accompanying  the  deeds — ^without  this,  he  proves  no 
title. 

But  where  it  is  found  or  conceded  that  a  party  named 
has  title,  that  is  sufficient — his  possession  will  oe  presumed 
and  the  occupation  by  any  other  person  is  presumed  to  be 
subordinate  lo  the  legal  title,  imless  it  appears  that  the 
premises  have  been  held  adversely  twenty  years  before 
action  brought.  Stephens  v.  Hawser,  supra,  304;  Carleton 
V.  Darcy,  46  Supr.  C.  E.,  493;  Roberts  v.  Baumgarteii,  51 
id.,  488. 

The  paper  title  and  actual  possession  being  proved  to 
have  been  in  GaUis  Hopper,  m  1829,  a  legal  seizin  and 
constructive  possession,  which  enured  for  the  benefit  of  his 
successors  in  interest,  is  presumed,  and  the  biutien  of 
proving  adverse  possession  for  twenty  years  before  com- 
mencement of  the  action  rests  on  the  defendants.  Code, 
section  368. 

To  maintain  this  defense  the  defendants  have  proved 
that  in  1848  the  tract  of  land  within  which  these  lots  were 
situated,  was  vacant  and  unfenced;  that  the  lots  were  sold 
for  unpaid  taxes,  and  that  a  lease  for  a  term  of  twenty- 
five  years  from  date  was  made  on  September  5,  1848,  to 
George  W.  Matsell,  who  thereupon  entered  into  occupa- 
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tion  of  the  lots  and  bmlt  five  houses  thereon.    The  term 
of  this  lease  expired  on  September  5,  1873. 

The  occupation  by  Matsell  under  this  tax  lease  (and  no 
other  paper  title  is  proved  in  him),  did  not  constitute  adverse 

Possession  against  the  owners  of  the  fee,  and  he  could  not, 
uring  the  continuance  of  the  lease,  sustain  a  claim  to  any- 
higher  title  that  of  lessee  under  a  term  of  ^^ears.  Bedell  v. 
JShaw,  59  N.  Y.,  50. 

In  February,  1857,  Matsell  executed  a  quit  claim  deed  of 
these  lots  to  one  Andrew  Mickle,  and  the  deed  was  duly 
recorded  in  March,  1857. 

Mickle  thereupon  entered  into  occupation  of  the  lots  and 
collected  the  rents  of  the  houses  built  thereon. 

In  February  29,  1857,  Matsell  assigned  to  Mickle  the  tax 
lease,  and  that  assignment  was  also  duly  recorded  without 
delay,  and  the  tax  tease  continued  in  possession  of  Mickle 
until  the  end  of  the  term. 

After  Mickle  had  been  in  possession  of  the  premises  for 
about  one  year,  he  was  disseized  by  Matsell,  who  resumed 
occupation  of  the  premises  and  continued  to  occupy  them 
for  his  own  benefit  until  November  1.  1864,  when  he  con- 
veyed them  to  his  son  George  Matsell,  Jr.,  by  an  absolute 
deed. 

This  deed  was  duly  recorded  on- November  11,  1864,  and 
thereupon  Matsell,  Jr.,  entered  into  actual  possession  of  the 
premises  and  continued  in  possession  until  the  commence- 
ment of  this  action. 

On  November  15,  1861,  the  lots  had  been  again  sold  for 
unpaid  taxes,  and  a  lease  thereof  of  that  date  and  for  the 
term  of  fifteen  years  had  been  executed  by  the  city  to  one 
Francis  Owens,  who  assigned  the  lease  to  George  Matsel, 
the  elder,  on  December  2,  1862. 

The  term  of  this  tax  lease  did  not  expire  until  Novem- 
ber, 1876.  Thus,  from  September  5,  1848,  to  September  5, 
1873,  and  from  that  time  to  November,  1876,  a  period  of 
twenty-eight  years,  the  premises  were  held  subject  to  one 
or  other  of  these  tax  leases. 

The  defendant,  Matsell,  Jr.,  claims  that  he  has  held 
adverse  possession  of  these  lots  for  nineteen  years,  that  is 
to  say,  from  November  1,  1864,  when  he  received  the  deed 
from  his  father,  to  October  9,  1883,  when  this  action  was 
begjun,  and  that  he  is  entitled  to  add  to  that  period  the 
period  when  his  father  held  also  adverse  possession,  which 
period,  together,  would  exceed  twenty  years. 

The  question  is  whether  tliis  claim  can  be  maintained. 

As  to  the  title  acquired  bv  Matsell,  Jr.,  by  the  deed  from 
his  father  to  him,  it  has  been  held  that  an  entry  under  a 
deed,  even  although  an  invalid  deed,  coupled  with  actual 
possession  in  the  grantee,  is  entry  under  a  colorable  title 
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and  adverse  possession.     Scmd  v.  HugheSy  63  N.  Y.,  287, 
294,  295. 

The  same  doctrine  may  apply  also  to  the  title  acquired  by 
Mickle  under  deed  from  Matsell,  Sr.,  under  which  Mickle 
held  possession  for  a  year. 

But  in  order  to  the  establishment  of  a  possession  as 
against  the  owner  in  fee,  defeating  his  title,  tne  possession 
must  be  adverse  to  the  legal  title,  and  founded  on  a  written 
instrument  and  imder  a  claim  of  title  exclusive  of  any 
other  right. 

During  the  time  of  possession  claimed  to  be  adverse,  the 
owper  in  fee  must  not  be  imder  any  disabiUty  preventing 
him  from  asserting  his  title  by  action  of  ejectment  against 
him  and  holds  adversely. 

No  possession  can  be  deemed  adverse  to  a  party  who  has 
not  at  the  time  the  right  of  entry  and  possession.  Robin- 
son V  Phillips,  65  Barb.,  418;  aff'd,  56  N.  Y.,  634. 

Possession  and  claim  under  a  mimicipal  tax  lease  is  not 
adverse  to  the  claim  of  the  owner  in  fee.  Bensd  v.  Oray^ 
62  N.  Y.,  633. 

Possession  of  land  to  establish  a  title  to  the  fee  must  be 
accompanied  by  claim  of  title  in  fee.  Bedell  v.  ShaWy  59 
N.  Y.,  50;  approved  in  Hilton  v.  Bender ,  69  id.,  79. 

The  only  paper  title  that  Matsell,  Sr.,  could  claim  was  for 
a  term  of  years,  and  the  law  will  not  from  the  mere  fact  of 
his  possession  aduidge  him  to  be  in,  under  a  higher  right 
or  larger  estate.    Id.,  50. 

Any  occupation  which  he  may  have  had,  of  the  premises 
before  receiving  the  tax  lease  was  without  any  paper  title 
and  was  not  from  all  that  appears  in  assertion  of  any  claim 
of  special  title  or  otherwise  openly  adverse  to  the  title  of 
the  plaintiffs.     Crary  v.  Goodman,  22  N.  Y.,  175. 

During  all  the  twenty-eight  years  under  which  the  prem- 
ises were  subject  to  possession  under  the  tax  lease,  the 
plaintiff  could  have  maintained  no  action  of  ejectment. 

In  order  to  maintain  an  action  of  ejectment  the  plaintiff 
must  be  legally  entitled  to  immediate  possession  and  that 
would  be  impossible  while  the  right  to  possession  was  in  the 
tax  lessee.     Knrkel  v.  Haley,  47  How.,  75. 

Again,  the  defendants'  title  depends  on  the  allied  dis- 
seizin of  Mickle  by  Matsell,  Sr. 

Matsell  had  before  that,  conveyed  the  lots  to  Mickle,  who 
had  entered,  and  but  for  the  disseizin  the  title  would  have 
been  in  him. 

The  facts  on  which  this  legal  result  of  *^ disseizin^'  is  pre- 
dicated do  not  appear  in  the  evidence,  and  if,  in  fact,  there 
was  no  disseizin  but  only  a  re-entry  by  MatseU,  Sr.,  by  con- 
sent and  acquiescence  of  Mickle,  no  new  or  stronger  title 
was  acquired  by  Matsell,  and  he  held  only  by  mere  occupa- 


Digitized  by 


Google 


N.Y.Supr.Ct.]  Gribtin  v.  Miner.  521 

tion,  without  any  pai)er  title  or  any  claim  of  any  specific 
title  as  against  the  plaintiffs  which  would  establish  adverse 
possession. 

But  putting  the  argument  solely  on  the  fact  that  during 
the  thirty-five  years,  which. had  elapsed  from  1848,  when 
Matsell,  Sr.  entered  in  occupation  of  the  lots,  to  the  time  of 
the  commencement  of  the  action  in  1883,  there  was  for 
twenty-five  years  some  one  holding  a  tax  lease  of  the 
premises,  and  in  possession,  or  having  right  to  take  posses- 
sion of  the  lots  under  the  tax  lease,  and  that  during  that 
period  the  plaintiffs  could  not  have  successfully  maintained 
an  action  of  ejectment,  or  recovered  immediate  possession 
of  the  lots,  I  am  of  opinion  that,  during  that  period,  they 
were  not  occupied  adversely  under  claim  of  title  hostile  to 
theplaintiffs  and  their  cause  of  action  was  not  barred. 

The  plaintiffs'  exceptions  are  sustained  and  a  new  trial  is 
ordered,  with  costs  to  abide  the  event. 

Nemon  Griffin,  Resp't,  v.  Henry  C.  Miner,  et  al.y  Applt. 

(N.w  York  Superior  Court,  General  Term,  Filed  I^Mmber  10,  1886,) 
1.  Referkncb— Okdbr  op,  unauthorized. 

An  order  appointing  a  new  referee  and  providing  that  testimony  taken 
before  a  former  referee  should  be  received  before  the  one  substituted,  is 
unauthorized  as  far  as  it  provides  for  the  reception  of  such  evidence. 

%.  Sake — Waiver  as  to  provisions  op  order. 

By  a  failure  to  appeal  from  such  an  order,  a  party  waives  objections  to 
its  provisions. 

8.  Same — Witnesses — Further  examination  op— Discretionary. 

Whether  or  not  the  witnesses  whose  testimony  has  been  thus  received 
shall  be  examined  again,  is  a  matter  resting  in  the  discretion  of  the  referee 
and  not  reviewable. 

4.  Contract — ^Money  paid  upon  violated  contracts  cannot  be  set  opf 

AGAINST  demand  POR  MONEY  DUE. 

Where  the  plaintiff  agrees  to  perform  certain  work  and  furnish  materials 
for  the  defendants  for  a  stipulated  price,  and  the  defendant  pays  a  part, 
and  subsequently  the  plaintiff  violates  the  contract  so  that  he  is  not  entitled 
to  recover  the  remainder  of  the  money,  the  amount  paid  cannot  be  set  off 
against  a  claim  for  compensation  for  work  performed  aside  from  the 
contract. 

i.  Contract  violated  by  plaintipp — When  damages  recoverable. 

Damages  cannot  be  awarded  for  the  failure  to  perform  the  original  con- 
tract; if  the  plaintiff  might  recover  upon  it.  then  the  amount  of  the  dam- 
ages to  the  defendant  being  less  than  the  amount  the  plaintiff  will  be 
entit'ed  to,  will  be  applied  there;  if  the  plaintiff  cannot  recover,  then  the 
defendant  may  not  have  damages  of  him  at  all. 

Appeal  by  the  defendants  from  a  judgment  directing  the 
foreclosure  of  a  mechanics  Ken  entered  on  the  report  of  the 
referee. 

A.  J.  Vanderpoel  and  Thomas  F,  Orady^  for  app'lt; 
Abraham  King,  for  resp't. 

N.  Y.  Rfp  ,  Vol.  DT.        66 
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Ingraham,  J. — The  order  of  the  special  term  entered  Oc- 
tober 28,  1884,  appointing  a  new  referee  and  providing  that 
the  testimony  tneretofore  taken  in  the  action  before  a 
former  referee  should  be  received  before  the  substituted  re- 
feree as  if  taken  before  him,  was  unauthorized  so  far  as  it 
provided  that  such  evidence  taken  before  the  former  referee 
should  be  received  before  the  substituted  referee. 

No  appeal,  however,  was  taken  from  that  order,  but  it 
appears  that  on  meeting  before  the  substituted  referee  it 
was  stipulated  and  agreed  by  the  counsel  for  the  respective 
parties  that  the  plaintiff's  attorney  would  produce  the  plain- 
tiff in  the  action  for  further  cross-examination  if  desired  by 
the  defendants  after  the  defendant  had  closed  his  case,  and 
thereupon  the  defendant  agreed  to  waive  all  question  as  to 
the  regularity  of  the  order  of  reference. 

By  faiUng  to  appeal  from  the  order  of  October  28th,  and 
by  this  stipulation  the  defendant  accepted  the  terms  of  the 
order,  and  it  is  too  late  for  him  now  to  object  thereto. 

It  thereupon  became  the  duty  of  the  referee,  under  the 
order  and  stipulation,  to  receive  the  evidence  taken  before 
the  former  referee  as  evidence  in  the  action.  The  evidence 
of  the  witnesses  fbr  the  defendant  having  thus  been  taken, 
whether  or  not  the  referee  should  permit  such  witnesses 
to  be  re-examined  was  a  question  resting  in  his  discretion, 
and  except  in  the  case  of  the  abuse  of  such  discretion,  pre- 
sents no  question  for  review.  The  referee  expressly  held 
that  if  the  witnesses  offered  to  be  produced  by  the  defend- 
ants, were  called  to  testify  to  new  facts  they  could  be 
sworn,  but  no  such  claim  was  made.  Counserfor  the  de- 
fendants insisted  on  his  right  to  give  his  evidence  before 
the  referee.  The  evidence  of  the  witnesses  being  already 
before  the  referee  whether  or  not  they  should  be  allowed 
to  testify  again,  was  as  before  stated  vdthin  his  discretion, 
and  his  ruhng  cannot  be  reviewed. 

The  referee  found  that  on  the  15th  of  June,  1883,  a  con- 
tract was  made  between  the  parties  hereto  whereby  the 
plaintiff  agreed  to  perform  certain  work  and  labor,  and 
rumish  certain  materials  for  the  defendants  for  the  simi  of 
$1,984;  that  the  defendants  paid  to  the  plaintiff  on  account 
of  such  contracts  the  sum  of  $1,000;  that  the  plaintiff 
failed  to  complete  his  contract,  and  that  the  plaintiff  was 
not,  therefore,  entitled  to  recover  for  the  balance  due  on 
the  obhgation  of  such  contract;  that  the  referee  further 
found  that  subsequent  to  the  making  of  the  aforesaid  con- 
tract, the  plaintiff,  in  consideration  of  the  sum  of  1120 
which  the  defendants  promised  and  agreed  to  pay,  agreed 
to  perform  work,  labor  and  furnish  materials  in  painting 
the  front  of  the  building  known  as  the  Peoples'  Theatre, 
and  the  plaintiff  duly  performed  the  said  contract. 
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The  I'ef eree  further  finds  that  the  plaintiff,  at  the  request 
of  the  defendants,  performed  certam  work  and  labor  in 
addition  to  the  contracts  above  specified,  and  said  extra 
work  labor  and  materials  are  reasonably  worth  the  sum  of 
11,633.64;  and  that  he  has  performed  the  extra  work  and 
labor  and  furnished  the  materials,  and  is  entitled  to  recover 
from  the  defendants  the  price  of  $120  and  the  value  of  the 
extra  work  and  materials  fmnished,  1,633.64,  less  the  sum 
of  $198.06,  and  orders  judgment  therefor. 

We  have  examined  the  voluminous  testimony  in  the 
case  with  care,  and  are  of  the  opinion  that  there  is  evidence 
to  sustain  the  findings  of  the  referee.  The  defendant 
Miner  was  present  on  the  premises  during  the  performance 
of  the  contract,  and  the  plaintiff  swears  that  when  the  work 
was  about  two-thirds  tnrough,  defendant  Miner  paid  him 
$1,000  on  aqcount  of  this  contract. 

It  was  held  in  Woodward  v.  Fuller  (80  N.  Y.,  315),  that 
the  money  paid  to  the  contractor  upon  the  principal  con- 
tract went  upon  that  alone,  and  cannot  be  set  off  or  apphed 
elsewhere,  and  that  notwithstanding  the  fact  the  contract 
itself  was  not  in  all  respects  performed,  that  the  plaintiff 
may  recover  the  reasonable  value  of  any  extra  work  per- 
formed by  him. 

There  is  also  evidence  to  sustain  the  findings  of  the 
referee,  that  the  work  claimed  as  extra  work  was  not  in- 
cluded in  the  original  contract,  and  that  such  extra  work 
was  reasonably  worth  the  sxmi  allowed  by  the  referee 
therefor.  We  also  think  the  referee  was  right  in  refusing 
to  award  damages  for  the  failure  to  perform  the  original 
contract.  As  was  said  in  Woodward  v.  Fuller ^  supra,  ''If 
the  plaintiff  may  recover  for  what  he  did  imder  the  con- 
tract, then  those  damages,  as  they  are  less  than  the 
amount,  that  must  in  such  a  case  be  allowed  to  him  will 
apply  there.  If  he  may  not  recover  thereon  for  the  lack  of 
f uU  performance,  then  the  defendant  may  not  have  those 
damages  of  him  at  all." 

On  the  whole  case  we  are  of  the  opinion  that  the  judg- 
ment appealed  from  does  substantial  justice,  and  that  no 
error  requires  that  it  should  be  reversed. 

Judgment  should  therefore  be  affirmed,  with  costs. 


Theodore  Berdell  et  al.y  Pl'ffs,  v.  Harry  Allen  et  al., 

Defts. 

(Nbio  York  Superior  Court,  Oeneral  Term,  Filed  November  22,  1886.) 

1.  Account  stated — When  set  aside. 

Where  a  settlement  between  parties  upon  which  an  account  stated  is 
based  was  made  upon  a  false  representation,  the  account  stated  will  be  set 
aside. 
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2.  Contract— Assignment  op. 

The  plaintifife  agreed  with  the  defendants  that  for  certain  stock  sold  by 
the  plaintiffs  to  the  defendants  they  should  receive  a  fixed  price,  and  thai 
there  should  be  an  equal  division  of  the  profits  which  should  accrue  to  the 
defendants  personally  between  the  price  fixed  and  the  aveiage  price  at 
which  the  shares  should  be  sold  after  deducting  expenses  aud  commissions. 
The  defendants  prior  to  this  agreed  to  give  one  R.  one-half  interest  in  their 
contracts  with  the  plaintiffs  and  in  all  net  profits  arising  therefrom.  HeUi^ 
that  the  agreement  with  R.  was  an  assignment  of  one-half  of  the  contract; 
that  thc3  amount  to  become  due  to  R  was  neither  on  expense  nor  a  com- 
mission, and  that  the  defendants  were  properly  charg^  in  the  accotml 
with  that  sum. 

8.  COMMIfiSIONS— Sal9. 

R.,  with  the  assent  of  the  defendants,  made  an  agreement  with  a  broker 
that  he  should  pay  a  fixed  price  per  share  for  the  btcck  and  the  profits 
abov'e  such  prico  should  be  divided  between  R.  and  the  broker  in  a 
certain  proportion,  the  losses  to  be  shared  in  like  proportion,  held,  that  ii 
was  immaterial  whether  the  amount  paid  to  the  broker  was  a  commission 
or  whether  there  was  a  sale  of  the  stock  to  him;  in  neither  case  would  the 
defendants  be  chargeable. 

4i  Account  stated — ^Misstatement  of  cebtain  items — ^Wholb  account 

NEED  NOT  BE  OPENED. 

Where  an  account  stated  is  set  aside  for  the  misstatement  of  certain  items, 
and  it  is  not  alleged  tnat  there  were  any  false  representations  as  to  the 
amount  of  others,  an  agreement  that  the  latter  charge  should  be  sustained 
by  one  of  the  parties  to  the  accounting  should  be  sustained. 

Appeal  by  both  plaintiff  and  defendant  from  the  judg- 
ment entered  on  the  trial  at  special  term. 
Edward  M.  Shepard,  for  pPifs;  Robert  Sewett,  for  def'ts. 

Ingraham,  J. — This  action  was  brought  to  set  aside  an 
account  stated  between  the  parties  and  for  an  accounting. 
The  court  below  found  that  tne  settlement  of  February  14, 
1883,  was  based  on  a  representation  made  by  defendants 
as  to  the  amount  for  which  the  stock  was  sold,  that  such 
representation  was  false,  and  as  a  conclusion  of  law  the 
court  found  that  the  statement  of  the  accoimt  between  the 
parties  and  the  agreement  based  thereon  should  be  set  aside. 

This  finding  is  amply  sustained  by  the  evidence,  and  it  is 
only  necessary  on  this  point  to  say  that  we  agree  with  the 
court  below. 

The  account  being  opened,  the  main  question  arises  under 
the  final  agreement  of  March  9,  1882.  To  properly  under- 
stand this  agreement  it  is  necessary  to  state  the  relation 
that  at  the  time  it  was  made  existed  between  the  parties  to 
this  action  and  between  the  defendants  and  Reynolds  and 
Abbott. 

Under  the  contracts  as  they  existed  prior  to  March  9, 
1882,  defendants  had  purchased  from  plaintiffs  a  certain 
number  of  shares  of  the  capital  stock  of  the  La  Piatt 
Mining  and  Smelting  Company,  and  had  the  right  to  pur- 
chase the  balance  of  the  shares  of  the  capital  stock  oi  the 
said  company  belonging  to  the  plaintiffs,  and  were  to  pay 


Digitized  by 


Google 


N. Y.  Supr.Ot.]         Bbrdell  v.  Allen.  62S 

therefor  a  price  fixed,  and  in  addition  to  such  price  one-half 
of  ^all  profits  received  by  the  defendants  on  the  sale  of  the 
said  shares.  There  is  no  evidence  of  any  intention  to  form 
a  copartnership  between  the  parties  hereto,  and  there  is  no 
agreement  l^t  tiie  plaintiffs  should  be  liable  for  any  loss. 

After  the  execution  of  this  agreement  between  the  parties 
hereto  the  defendants  made  an  agreement  with  William  H. 
Reynolds  whereby  the  defendants  agreed  to  give  to  said 
Reynolds  a  one-half  interest  in  said  contract  and  in  all  net 
profits  arising  therefrom.  Reynolds  was  to  proceed  to 
England  and  give  his  titaie  and  attention  to  placing  the  said 
shares  of  stocK.  That  all  profits  derived  either  directly  or 
indirectly  out  of  the  contract  should  be  divided  in  equal 
portions  between  Reynolds  on  the  one  part  and  the  defend- 
ants on  the  other. 

It  is  dear  that  xmder  this  agreement  between  the  de- 
fendants and  Reynolds,  Reynolds  became  an  assignee  of 
one-half  of  defendants'  contract.  It  was  defendants*  in- 
terest that  was  assigned,  not  plaintiffs',  and  Reynolds  was 
to  have  a  share  in  the  money  made  by  defendants  out  of 
the  agreement  with  the  plaintiffs. '  By  the  agreements  all 
expenses  incurred  in  selling  the  stock  were  to  be  paid  by 
the  defendants,  so  that  before  there  would  be  any  money 
coming  to  Revnolds  aU  such  expenses,  including  commis- 
sions, would  nave  to  be  paid.  The  amoimt  that  would  be 
due  to  Reynolds  therefore  was  neither  an  expense  nor  a 
commission,  but  was  simply  a  share  of  the  pronts  that  the 
defendants  would  realize  out  of  the  contract  after  deduct- 
ing the  expenses  and  commissions,  and  whatever  the  rela- 
tion that  existed  between  the  defendants  and  Reynolds  he 
could  not  be  said  in  any  way  to  represent  the  plaintiff  or  to 
act  for  them.  Reynolds  went  to  London  and  subsequently 
made,  with  the  assent  of  the  defendants,  an  agreement 
with  a  London  stock  broker  named  Abbott  whereby  Abbott 
was  to  pay  for  the  shai'es  of  stock  at  a  certain  fixed  price, 
and  the  profits  that  he  realized  on  the  sale  of  the  stock 
over  and  above  such  price  was  to  be  paid  three-fourths  to 
Abbott  and  one-fourth  to  Reynolds,  and  any  loss  on  the 
sale  of  the  stock  below  the  pnce  fixed  should  be  borne  by 
Revnolds  and  Abbott  in  the  same  proportion. 

On  March  9, 1882,  the  agreement  between  the  plaintiffs 
and  defendants  was  modified.  Up  to  that  time  the  only 
stock  that  had  been  sold  by  Reynolds  or  Abbott,  was  the 
stock  that  had  been  purchased  absolutely  by  the  defend- 
ants, and  in  which  the  plaintiffs  had  no  contingent  interest. 
The  plaintiffs  swear  that  at  that  time  they  had  no  knowl- 
edge of  the  terms  of  the  agreement  between  defendants 
and  Reynolds,  although  they  had  been  informed  that  Rey- 
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nolds  was  acting  for  defendants,  and  was  to  receive  from 
them  compensation. 

The  agreement  of  that  date  modifies  the  agreements 
theretofore  made  as  to  the  amomit  of  stock  to  be  called  at 
the  several  dates,  and  the  price  which  the  defendants  were 
to  pay  for  the  stock  to  be  called,  and  provides  that  in  re- 
spect to  twenty  thousand  shares  of  stock  which  were  to  be 
called  on  or  before  April  19,  1882,  the  price  to  be  received 
by  the  plaintiffs  should  be  five  dollars  per  share,  and  one- 
half  of  the  profits  received  by  *  defendants  on  the  said 
twenty  thousand  shares,  between  the  price  of  five  dollars 
and  the  price  of  which  said  share  should  be  sold  after  de- 
ducting all  expenses  and  commissions,  and  further  agree- 
ing that  in  all  subsequent  cases  of  shares  which  may  be 
made  in  pursuance  of  the  contracts,  the  price  which  should 
be  received  by  plaintiffs  should  be  five  dollars  per  share  and 
an  equal  division  of  the  profits  which  might  accrue  to  de- 
fendants personally,  between  the  price  of  five  dollars  per 
share  and  the  average  price  at  which  all  the  shares  should 
be  sold  after  deducting  the  expenses  and  commissions. 

Under  this  agreement,  the  plaintiffs  stock  was  placed 
with  a  bank  in  London,  and  was  deUvered  to  Eeynolds  on. 
payment  by  him  of  five  dollars  per  share,  and  the  amoimt 
of  five  dollars  per  share  was  paid  to  the  bank  for  account 
of  the  plaintiff. 

The  court  below  held  that  the  defendants  should  be 
charged  as  the  profits  on  the  sale  of  the  stock,  the  difference 
between  the  five  dollars  per  share  paid  to  the  plaintiff  and 
the  amount  received  from  Abbott,  mcluding  the  one-fourth 
of  the  profit  on  the  sale  of  the  stock  paid  to  Eeynolds  by 
Abbott  under  his  agreement,  and  that  the  amounts  paid  to 
Reynolds  under  his  agreement  with  defendants  were  not  U> 
be  credited  to  the  defendants  as  an  expense  or  commission. 

It  is  clear  that  the  amount  paid  to  Revnolds  cannot  be 
said  to  be  an  expense  or.  commission.  As  before  stated, 
Eeynolds  was  not  an  agent  of  the  plaintiffs,  or  in  any  way 
acting  for  them.  He  was  defendants'  associate,  engaged 
with  them  in  carrying  out  the  contract,  and  to  receive  one- 
half  of  the  profits  that  under  the  contract  between  the 
plaintiffs  and  defendants  would  accrue  to  the  defendants. 
What  was  paid  to  him  was  paid  as  the  assignee  of  one-half 
of  defendants'  interest  in  the  contract.  It  is  claimed,  how- 
ever, that  under  this  contract  the  amount  received  bv  Eey- 
nolds was  not  profit  which  accrued  to  the  defendants  per- 
sonally under  the  provisions  of  the  agreement  that  the 
plaintiff  shall  be  entitled  to  an  equal  division  of  the  profits 
which  may  accrue  to  defendants  personally  between  the 
price  of  five  dollars  per  share  and  the  average  price  at  which 
all  the  shares  should  be  sold. 
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The  cx)urt  found  that  the  average  price  at  which  the 
shares  were  sold  was  eight  dollars  forty-two  and  eighty- 
eight  one  hundredth  per  cent  ($8.42  88-100)  j?er  share  which 
made  the  profits  per  share  three  and  forty  two  one-hun- 
dredth dollars,  ($3.42-100). 

That  was  the  profit  between  the  price  of  five  dollars  per 
share  and  the  average  price  at  which  the.  shares  were  sold; 
but  did  that  accrue  to  the  defendants  personally. 

The  relation  that  existed  between  Reynolds  and  the  de- 
fendants must  be  clearlv  kept  in  mind  in  determining  this 
question.  He  occupied  the  position  of  the  assignee  of  one- 
half  of  the  contract  that  had  been  made  and  was  to  receive 
one-half  of  the  defendants  interest  in  the  contract,  but 
before  Reynolds  was  entitled  to  anything  there  must  be  a 
profit  that  would  accrue  to  the  defendants  on  the  contract. 
They  must  receive  that  profit.  It  must  accrue  to  them  be- 
fore it  could  be  paid  to  Reynolds  and  the  profits  that  were 
to  be  divided  was  the  difference  between  the  price  of  five 
dollars  per  share  and  the  average  price  at  which  all  the 
shares  should  be  sold.  Whether  the  profits  were  to  be 
divided  between  two  or  three  persons  did  not  change  their 
character.  The  difference  between  the  price  fixed  and  the 
average  price  at  which  the  stock  was  sold  was  by  the  terms 
of  the  agreement  to  be  the  profits  that  were  to  be  divided, 
and  Reynolds  was  to  have  under  his  agi-eement  one-half  of 
the  amount  made  by  defendants  out  of  the  contract.  The 
fact  that  the  defendants  had  agreed  to  divide  the  profits 
coming  to  them  did  not  as  between  the  parties  to  the  agree- 
ment of  March  9th  make  the  defendants  share  anv  greater 
or  less,  or  make  any  the  less  the  profit  that  would  accrue 
to  defendants  that  was  to  be  divided  between  the  parties 
and  Reynolds.  Before  Reynolds  was  entitled  to  anything 
there  must  be  profits  to  which  under  the  agreement  defend- 
ants were  entitled  and  that  as  between  the  parties  to  the 
agreement  would  be  profits  that  would  accrue  to  the  defend- 
ants personally. 

There  was  considerable  testimony  on  the  trial  as  to  the 
statements  made  and  the  negotiations  which  resulted  in 
this  contreict  of  March  9th.  The  defendant  requested  the 
trial  judge  to  find  that  the  terms  of  the  contract  between 
defendant  and  Reynolds  was  stated  to  plaintiff  and  that 
they  had  full  knowledge  of  the  same  but  said  request  the 
triad  judee  refused. 

The  intention  of  the  parties  to  this  agreement  is  not  clear, 
but  I  am  of  the  opinion  that  the  court  was  right  in  holding 
that  the  share  of  Reynolds  was  not  a  charge  for  commis- 
sions and  expenses  and  the  defendants  were  properly 
charged  in  the  account  with  that  sum. 

On  the  accounting  before  the  referee  under  the  interlocu- 
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tory  judmgent  the  defendant  presented  an  account  in  which 
they  claimed  credit  for  certain  payments  made  by  them. 
It  appears  that  on  the  accoimting  between  the  parties  on 
February  14,  1883,  it  was  agreed  that  there  was  a  charge 
against  the  plaintiff  arising  out  of  the  difference  in  ex- 
change of  money  received  by  them  of  $2,900.  This  amount 
the  referee  allowed.  It  was  also  agreed  that  among  the 
items  to  be  charged  to  plaintiff  was  one  for  |1,500— H. 
Allen's  London  expenses.  Instead  of  allowing  the  $1,500 
at  that  time  agreed  upon  as  the  amount  of  Allen's  expenses 
to  London,  the  referee  allowed  $391.  It  was  also  agreed  on 
February  14,  the  time  of  the  settlement,  that  the  defendants 
should  he  allowed  $34.50  for  cables  under  date  of  November 
20,  and  that  amoimt  the  referee  also  refused  to  allow. 
We  think  that  these  three  sums  should  have  been  allowed 
to  defendants. 

At  the  time  of  the  settlement  of  the  accoimt  the  parties 
agreed  upon  the  credits  named.  The  accounting  was  set 
aside  on  the  ground  of  a  misstatement  of  the  amount  for 
which  the  stwk  sold.  There  was  no  dispute  at  the  time, 
nor  is  it  now  alleged  that  there  was  any  false  representa- 
tions as  to  the  amovmt  of  expenses  to  be  charged  to  the 
plaintiff  for  defendant  Allen's  trip  to  Europe,  or  for  the 
$34.50  for  cables,  and  I  see  no  reason  why  the  agreement 
that  such  amounts  should  be  charged  against  the  plaintiff 
should  not  be  sustained. 

In  Carpenter  v.  Kent  (101  N.  Y.,  590),  it  is  said  by  the 
the  court  of  appeals,  that  where  an  accoimt  has  been  adjusted 
by  the  parties,  if  any  mistake  is  subsequently  discovered, 
the  whole  account  need  not  be  opened,  but  the  mistake  can 
be  corrected  and  the  rights  of  the  parties  be  readjusted  as 
to  such  mistake. 

.  The  plaintiff  appeals  from  the  refusal  of  the  court  to 
charge  the  defendants  with  the  amount  paid  for  seUing  the 
stock.  By  the  agreement  of  March  9,  plaintiffs  were  to 
receive,  in  addition  to  the  five  dollars  per  share,  one-half  of 
the  profits,  after  deducting  the  expenses  and  commissions. 
Whether  there  was  a  sale  of  the  stock  to  Abbott,  or  whether 
Abbott  was  paid  a  commission  of  one-half  the  amount  re- 
alized over  tne  price  fixed  in  the  agreement  with  him,  is  not 
material.  In  neither  case  would  defendants  be  chargeable 
with  the  amount  paid  to  Abbott. 

We  agree  with  the  referee  in  disallowing  the  other  items 
for  the  reasons  stated  by  him.  The  judgment  should, 
therefore,  be  modified  by  deducting  from  the  balance  found 
due  the  sum  of  $1,108,  the  difference  between  the  $1,500 
agreed  to  be  allowed  for  defendant  Allen's  trip  to  Europe 
and  the  $391  allowed  to  him  by  the  referee,  and  the  sum  of 
$34.50  for  cables,  making  $1,143.50,  and  the  interest  on 
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that  sum  from  February  14,  1883,  to  the  date  of  the 
referee's  report,  and  as  so  modified,  the  judgment  is 
affirmed,  without  costs  of  the  appeal. 

WiLUAM  L.  Flagg,  Eesp't,  v.  Henry  P.  Cooper,  App'lt. 

{New  York  Superior  Court,  General  Term,  Filed  November  10,  1886.) 

1.  Default — Order  granteng  leave  to  depend  abt^R — Conditions  in. 

Where  an  order  grants  leave  to  a  defendant  to  defend,  and  provides  that 
a  judgment  entered  stand  as  security,  but  no  execution  issue  thereon  until 
the  determination  of  the  action,  the  conditions  imposed  by  the  order  are 
binding  upon  a  defendant  who  has  accepted  Jhe  favor  granted  by  it. 

2.  Judgment— Subsequent  judgment  does  not  vacate. 

A  subsequent  judgment  does  not  vacate  the  original  judgment. 

Appeal  from  order  denying  defendant's  motion  to  set 
aside  an  execution  issued  by  the  plaintiff  in  this  action. 

Per  Curiam. — The  judgment  entered  by  default  July  3, 
1883,  was  a  final  judgment  within  the  provisions  of  seciion 
1240  of  the  Code,  and  an  execution  on  such  judgment  was 
regular. 

The  defendant  applied  to  the  court  for  leave  to  defend 
the  action,  and  that  application  was  granted,  but  the  judg- 
ment as  entered  was  not  vacated,  and  as  a  condition  for  the 
favor  granted  it  was  provided  ''that  the  judgment  stand 
as  security,  but  tio  execution  to  issue  therein  until  after  the 
determination  of  the  action/' 

The  defendant  having  accepted  the  favor  granted  was 
boimd  by  the  conditions  imposed,  and  on  the  determination 
a^inst  him  of  the  defense  interposed,  under  the  provisions 
of  the  order  the  conditions  upon  which  the  leave  was 
granted  became  binding  upon  him. 

The  subsequent  judgment  entered  did  not  have  the  effect 
of  vacating  the  original  iudgment.  That  stood  under  the 
terms  of  the  order,  and  tne  period  during  which  no  execu- 
tion was  to  issue  having  expired,  we  can  see  no  reason  why 
the  judgment  originaHy  entered  should  not  be  enforced  in 
the  way  provided  by  law. 

It  is  not  necessary  to  determine  whether  the  judgment  is 
a  hen  upon  the  property  advertised  for  sale.  If  the  judg- 
ment is  not  a  hen  upon  such  property  no  interest  therem 
will  pass  under  the  sale,  and  the  judgment  and  execution 
being  regular,  the  plaintiffs  had  the  right  to  enforce  the 
judgment  against  all  the  property  upon  which  it  is  a  hen. 

Tne  defendant  having  accepted  the  leave  to  defend 
granted  by  the  order,'  it  is  too  late  for  him  to  insist  that  the 
terms  upon  which  such  leave  was  granted  were  irregular. 

We  think  the  order  appealed  from  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 
N.  Y.  Rep.,  Vol.  IH.        67 
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Catharine  M.  Burnham  v.  Charles  B.  Webster,  et  dL 

{New  York  Superior  Court,  General  Term,  Filed  November  10, 1886.) 

Abbault  akd  battery — Damages  m  aotion  for. 

In  an  action  bv  a  woman  for  damages  for  assault  and  battery  and  false- 
imprisonment,  she  is  entitled  to  recover  only  the  damages  she  personally 
sustained;  expenses  incurred  by  her  husband  for  her  care  during  an  illoesa 
occasioned  by  the  assault  and  battery  form  no  part  of  such  damages. 

This  is  an  appeal  by  the  defendants  from  a  judgment 
entered  on  a  verdict  in  favor  of  the  plaintiff  against  the 
defendants,  and  from  an  order  denying  a  motion  on  the 
judge's  minutes  fdr  a  new  trial.  The  action  was  Inrought 
to  recover  damages  for  an  assault  and  battery  and  false 
imprisonment. 

Joseph  H,  Choato  and  Augustus  C  .BrowUy  for  applts; 
Benjamin  F,  Watson  and  F.  A.  Burnham^  for  respts. 

Truax,  J. — The  principal  question  on  this  appeal  is  jrre- 
sented  by  the  exceptions  that  were  taken  to  the  admission 
of  evidence,  showing  that  plaintiff's  husband  had  expended 
$5,000  in  endeavoring  to  cure  plaintiff  of  the  injuries  that 
had  been  inflicted  by  the  defendants;  by  the  exception  that 
was  taken  to  the  refusal  of  the  court  to  charge  that  the 

Elaintiff  could  not  recover  for  moneys  expended  by  her 
usband  for  services  of  physicians  and  traveling  and  other 
expenses;  and  by  the  exception  to  the  chaj:ge  that  in 
estunating  the  damages  that  had  been  sustained  by  the 
plaintiff,  me  jury  mignt  consider  the  expenses  incurred  by 
the  husband  in  the  care  of  his  wife,  and  the  expenses  in- 
ciured  by  him  while  traveling  with  plaintiff  in  Europe. 

We  are  of  the  opinion  that  the  expenses  incurred  oy  the 
husband  were  no  part  of  the  damages  that  the  wife  sus- 
tained by  reason  of  the  assault  aM  battery  or  false  im- 
Srisonment.  She  was  entitled  to  recover  only  for  the 
amaees  that  she  personally  had  sustained.  For  the  dam- 
ages that  her  husband  haa  sustained  by  reason  of  the  acts 
of  the  defendants,  he  had  a  cause  of  action  against  the 
defendants. 

We  are  of  the  opinion  that  the  errors  conunitted  in  the 
admission  of  this  evidence,  and  in  the  refusal  to  charge  as 
requested,  and  in  the  charge  as  made  to  which  an  exception 
was  taken,  call  for  the  reversal  of  this  judgment  and  for 
the  granting  of  a  new  trial. 

We  are  also  of  the  opinion  that  the  ccmiplaint  states, 
and  that  the  evidence  tended  to  prove  a  cause  erf  action 
against  all  the  defendants. 

Judgment  and  order  appealed  frcwn  are  reyersed,  and  a 
new  trial  ordered,  with  cost  to  the  appellant. 
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Ai«ATTAiff  Davis^  Kep%  V.  Peter  Bowe^  late  sheriff^  AppH. 

(JT^  York  Superior  Court,  General  Term,  FUed  December  SI,  1886,) 

1.   hXB3BT—^iaS»  ACnOK  FOR  FALSB  AKRE8T  MAT  BB  MAINTAIKSD  AOAINST 
THE  SHERIFF. 

Where  a  partj  was  on  the  Ihnita,  hariag  been  arreated  on  a  bodj  execu- 
Uon  on  a  judgment  for  cosU,  and  the  attorney  for  the  todgment  creditor 
signed  an  order  for  his  discharge,  after  which  the  sherin  asain  took  hin^ 
into  custody,  claiming  that  only  the  jud^ent  creditor  eoula  sign  the  dis- 
charge: EM,  that  the  ih^ift  wa»  liable  in  damages  for  false  arrest 

%,   OOflTfr— ATTO»Nltfr*8  LIEH. 

Although  costs  of  the  successful  party  belong  legally  to  the  party,  ^t 
the  attorney  has  a  Hen  on  them  for  the  amount  of  his  compensation,  which 
may  or  may  not  exceed  the  amount  of  the  ooats  a«  taxed^  and  for  this 
reason  the  attorney  is  master  of  the  Judgment  for  costs  and  of  Uie  remedies 
giTen  for  its  collection. 

The  plaintifF  wm  on  the  limits^  haviDg  been  arrested  on 
a  body  execution  on  a  judgment  for  co^.  The  attorney 
for  the  judgment  creditor  signed  an  order  for  his  discharge. 
ISiereaf ter  the  eberiff  again  took  him  into  custody,  clarni- 
ing  that  only  the  judgment  creditor  could  sign  the  discharge. 
In  this  action  for  false  arreet  plaintiff  recovered  damages. 
The  sheriff  appealed. 

Mr.  Orahamj  forapid't;  Mr.  McQloskeyy  forreap't. 

Pes  Cuexam — The  learned  judge  below,  in  denying  de- 
fendant's motion  for  a  new  trial,  was  inaccurate  in  saying 
that  in  this  state  the  costs  of  the  successful  parky  belong 
leg^y  to  the  attorney.  They  l^ally  belong  to  the  party. 
48  Supr.  Ct.,  215,  But  the  attorney  has  a  lien  on  them  for 
the  amount  of  his  compensation,  which  may  or  may  not 
exceed  the  amount  of  the  costs  as  taxed. 

It  is  for  this  reason  that  the  attorney  is  master  of  the 
iudgment  for  costs  and  for  the  remedies  given  for  its  col- 
lection. But  notwithstanding  the  fact  thai  a  wrong  reason 
was  given,  the  case  was  corm:tly  disposed  of  both  at  the 
trial  and  on  the  motion  for  a  new  trial. 

The  judgment  and  order  should  be  aflBrmed,  with  costs. 


Johanna  Bernhard,  Pl'ff  and  Eesp't  v.  Maby  S.  McMas- 
TEB  and  Maby  G.  McMastbb,  as  executrices  of  Davto 
HoMabteb,  deceased,  Def t's  and  App'ts. 

(New  York  Supmor  Court,  €hner<a  Term,  Filed  December  19, 18m.) 

C?OjrrRACT — ^FixsE  vtatehent — Defense. 

An  alleged  false  statement  as  to  tbe  value  of  c^tain  property,  which 
maj  have  induced  a  contract  for  its  purc^UMse,  does  not  constitute  a  do* 
fense  to  an  obliga^tion  arising  out  of  such  contaract,  in  eontroveny  between 
parties  beaiing  ao  other  nlalkm  to  ettch  other  than  lueh  m  9Mmb  ftom  the 
contract. 
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Appeal  from  jud^ent  entered  upon  the  report  of  a  re- 
feree. The  plaintift  sued  upon  a  bond  given  to  secure  part 
of  the  piurcnase  money  of  land  in  Virginia.  The  defend- 
ants set  up  a  counter-claim  of  $20,000  damages  for  fraud. 

Alexander  ThaiUy  for  app'lts;  Roger  Foster y  for  respt's. 

Per  CURLA3I. — ^As  the  appellants  submit  no  evidence,  but 
rely  solely  on  the  findings  of  the  referee,  and  the  said  find- 
ing affirmatively  show: 

Mrst.  That  there  is  no  proof  that  the  plaintiff  made  to 
David  McMaster,  before  he  purchased  her  property  in  Vir- 
ginia, any  representation  which  she  believed  to  be  \mtrue. 

Second.  That  there  is  no  proof  that  the  plaintiff  made  to 
David  McMaster,  before  he  purchased  her  property  in  Vir- 
ginia, any  representations  with  the  intent  to  defraud  him. 

Third.  That  there  is  no  proof  that  any  artifice  was- 
employed  by  the  plaintiff  before  David  McMaster  agreed  to 
buy  the  said  land,  to  prevent  inquiry  by  him  concerning 
said  land;  and,  # 

Fourth.  That  there  is  no  proof  that  David  McMaster  did, 
on  accoimt  gf  his  reliance  upon  any  rep^resentations  made 
by  the  plaintiff,   forbear  from  inspecting  the  said  land^ 
before  he  purchased  the  same. 

The  only  grievance  left  to  the  appellants  consists  of  a 
false  statement  as  to  the  value  of  the  land. 

Such  a  statement  has  never  yet  been  held  to  constitute  a 
defense  to  an  obligation  arising  out  of  a  contract  thus  en- 
tered into  in  a  controversy  between  parties  bearing  no  other 
relation  to  each  other  than  such  as  arose  from  the  contract, 
and  as  long  as  the  controven^  is  between  such  parties  it 
makes  no  difference  that  the  raise  statements  aa  to  value 
may  have  induced,  or  did  induce,  the  contract. 

bo  mere  inadequacy  of  consideration  of  itself  is  never 
proof  of  fraud  in  such  a  case. 

The  judgment  must  be  affirmed,  with  costs. 


De  Shaver  t;.  Holden. 

(New  York  Superior  Court,  SpeeicU  Term,  Filed,  October  SO,  1886,) 

Execution  against  the  pebson — Section  572,  Code  Crv.  Pro. 

A  judgment  was  entered  against  a  defendant  on  or  about  January  18, 
1884,  and  affirmed  upon  appeal  in  April,  1884;  executions  against  the 
property  were  issued  May  21,  1886,  and  returned  unsatisfied  July  20,  1886; 
thereupon  executions  against  the  defendant's  person  were  issued  July  28, 
1886,  and  returned  endorsed  *'  Not  found,"  September  27,  1886;  alia9 
executions  against  the  person  were  issued  October  2,  1886.  Heid,  that  as 
prior  to  the  amendment  of  section  572  of  the  Code  of  Civ.  Pro.,  passed 
June  15,  1^6,  the  plaintiff  was  not  under  a  duty  to  enter  a  judgment 
except  the  defendant  was  in  actual  custody,  which  was  not  the  case,  hence 
he  was  not  chargeable  with  neglect  within  the  meaning  of  the  section, 
although  the  executions  were  not  issued  within  three  months  after  the 
entiy  of  judgment. 
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Fbeedman,  J. — This  is  a  motion  to  set  aside  two  execu- 
tions against  defendant's  person.  Of  the  grounds  assigned, 
only  one  re<][uires  serious  consideration.  TJie  others  are, 
under  the  circumstances,  shown  clearly  imtenable.  The 
ground  which  does  present  a  grave  question  is,  that  the 
said  executions  were  not  issued  within  three  months  after 
the  entry  of  the  respective  judgments  upon  which  they  are 
based.  Prior  to  the  amendment  of  section  572  of  the  Code 
of  Civil  Procedure,  passed  Jime  15,  1886,  the  ground  stated 
was  available  only  to  a  defendant  in  actual  custody,  which 
is  not  the  case  of  the  present  defendant. 

The  amendment  of  1886  abolishes  the  requirement  of 
actual  custody  and,  except  in  a  case  where  an  order  of 
arrest  can  be  granted  only  by  the  court,  enables  a  defendant 
in  any  event  to  make  the  motion  upon  proof  that  the  plain- 
tiff neglected  to  issue  the  execution  within  three  months 
after  the  entry  of  the  judgment. 

In  the  case  at  bar,  the  first  judgment  was  entered  upon  a 
demurrer  to  the  complaint  on  or  about  January  18,  1884, 
for  the  sum  of  $2,643.98.  The  defendant  appealed  from 
said  judgment  to  the  general  term,  which  affirmed  the 
same.  Judgment  of  aflSrmance  was  entered  in  April,  1884, 
with  $66.10  costs.  Upon  these  judgments  executions 
against  defendant's  property  were  issued  May  21, 1886,  and 
returned  imsatisfied  July  20,  1886.  Thereupon  executions 
against  defendant's  person  were  issued  July  28,  1886,  and 
the  same  having  been  returned  September  27^  1886,  with 
the  endorsement  ^*Not  found,"  atids  executions  against 
the  i>erson  were  issued  October  2,  1886.  Defendant's  mo- 
tion is  to  set  aside  the  alias  executions. 

Upon  these  facts,  it  is  clear  that  the  plaintiff  did  not  issue 
the  executions  against  defendant's  person  within  three 
months  after  the  entry  of  the  judgments.  But  is  he  charge- 
able with  any  neglect  ?  A  neglect  in  such  a  case  consists 
of  the  omission  to  perform  the  duty  of  entering  the  judg- 
ment within  the  proper  time.  But  prior  to  the  amendment 
of  1886,  the  plaintiff  was  under  no  dutv  to  enter  judgment 
unless  the  defendant  was  in  actual  custody,  which  was  not 
the  case.  Moreover,  as  matter  of  fact,  the  plaintiff  did 
issue  executions  against  defendant's  pei'son.  in  less  than 
two  months  after  the  amendment  took  effect. 

No  neglect  within  the  meaning  of  the  law  has  therefore 
been  established,  and  the  defendant,  upon  whom  the  bur- 
den of  proof  in  this  respect  rests,  has  not  brought  himself 
within  the  statute.  Moreover,  this  failure  to  establish 
neglect  constitutes  also  a  sufficient  reason  in  another  respect 
why  the  defendant's  application  should  be  denied.  Section 
6Y2,  as  amended  in  1886,  is  not  peremptory.  It  authorizes 
in  express  terms  a  denial  of  the  application  whenever 
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reasonable  cause  is  shown  wh j  the  application  should  not 
be  granted.  The  facts  disclosed  and  tne  absence  of  neglect 
do  constitute  such  reasonable  cause. 

This  disposition  of  the  motion  renders  it  unnecessary  to 
determine  whether  cases  pending  at  the  time  the  am^id- 
ment  of  1886  went  into  effect  do  or  do  not  remain  whdly 
imaffected  by  said  amendment* 

The  motion  must  be  denied,  with  $10  costs. 

James  M.  Shaw  and  others  v.  Frederick  W.  CoLEMAir  and 

others. 

{New  York  Superior  Court,  Special  Term,  Filed  October  30,  t8S6.) 

PracJtice— Code  op  Civ.  Pro.,  §§  511,  768,  780— Motions  Aim  obdeba-> 
Orders  tjndbr  §  511,  that  action  be  bbybred  and  jItdohkntbIi 
eiYEN  for  the  part  of  plaintiff'b  cladc  admittbd  hat  bb  hadk  m 
parte. 

Where  defendant's  answer  admits  part  of  plaintiff's  claim,  an  order 
under  §  511,  Code  Civ.  Pro.,  that  the  action  be  severed  and  that  plaintiffB 
have  judgment  for  the  part  admitted,  may  be  made  ex  parte,  although  in 
general  it  may  be  better  practice  to  require  notice  to  be  given;  and 
where  the  defendants  are  not  prejudiced,  the  order  should  not  be  dis- 
turbed. 

Motion  by  defendants  to  set  aside  an  order  granting 
judgment  for  part  of  plaintiff's  claim  admitted  by  the 
answer,  and  to  set  aside  the  judgment  and  execution. 

Adams  &  Borthhyy  for  motion;  Edward  8.  Clinch^ 
opposed. 

Freedman,  J. — ^Upon  the  service  of  defendant's  answer, 
the  plaintiff's  claiming  that  the  answer  admitted  part  of 
plaintiff's  claim  in  suit,  obtained  an  ex  parte  order  that  the 
action  be  severed,  and  that  the  plaintiffs  have  judgment  for 
the  part  admitted.  The  plaintiffs  entered  judgment  as 
authorized  by  the  order,  and  issued  execution. 

The  defendants  now  move  that  the  order,  judgment  and 
execution  be  set  aside  for  the  reason  that  the  order  was 
obtained  without  notice  to  them.  Section  511  of  the  Code 
of  Civil  Procedure  authorizes  the  court,  in  its  discretion,  to 
make  such  an  order  under  certain  circumstances  upon  the 
plaintiff's  motion,  but  is  silent  as  to  the  requirement  of 
notice.  No  other  provision  can  be  foimd  which  specifically 
rebates  the  exercise  of  the  power  of  the  court. 

Section  Y80  applies  to  cases  in  which  notice  is  necessary, 
and  for  which  special  provision  has  not  otherwise  be^ 
made  by  law,  or  by  the  general  rules  of  practice,  but  it 
does  not  define  the  cases  in  which  the  necessity  exists. 

The  language  of  rule  37  of  the  general  rules,  it  is  tnie,  is 
broad  enough  to  rejquire  all  motions  to  be  brought  before 
the  court  on  a  notice,  or  by  an  order  to  show  cause.  But 
when  it  is  considered  that  under  section  768  of  the  Code 
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every  application  for  an  order,  which  includes  every  appli- 
cation for  an  order  to  show  cause,  is  a  motion,  and  that 
the  Code  expressly  authoriases  many  apphcations  for  an 
order  to  be  made  ex  parte,  while  as  to  others  it  not  only 
requires  notice,  but  specifically  prescribes  the  kind  and 
length  thereof,  and  that  as  to  a  third  class  it  is  silent,  rule 
37  cannot  be  enforced  Uterally.  In  actual  practice  the  rule 
applies,  Uke  section  780,  to  cases  not  specifically  provided 
for  and  in  which  notice  is  necessary.  But  it  no  more  de- 
fines the  cases  in  which  the  necessity  exists  than  section 
780  does. 

The  same  remark  may  be  made  concerning  the  former 
rule  in  chancery,  which,  under  the  decision  of  Martine  v. 
Lowenstein  (6  Hun,  225;  affirmed  68  N.  Y.,  456)  still  pre- 
vails, at  least  in  equitable  actions,  that  by  appearing  in  the 
action  the  defendant  acquires  the  ri^ht  to  a  notice  of  every 
subsequent  step  in  the  action,  though  he  has  no  defense  to 
interpose. 

The  truth  is  that  there  are  many  apphcations  for  orders 
as  to  which  no  special  provision  exists  that  notice  shall  be 
given,  and  that  such  orders  are  constantly  granted  ex 
parte,  although  there  is  no  specific  authorization  for  such 
j)ractice.  In  every  such  case  much  depends  upon  the  par- 
ticular facts  presented,  the  circumstances  imder  which  the 
appUcatito  is  made  and  the  discretion  of  the  court  or  judge 
appHed  to. 

Where  an  order  may  be  made  upon  proof  to  the  satisfac- 
tion of  the  court  or  judge  of  a  certain  fact,  or  the  presenta- 
tion of  a  pleading  or  afiidavit  or  other  paper  showing 
certain  things  specifically  named,  and  no  provision  exists 
as  to  giving  notice  of  the  application,  the  necessary  impUca- 
tion  is  that  notice  of  the  application  for  the  order  need  not 
be  given,  provided  the  apphcant  ask  for  no  more  than 
under  all  the  circumstances  he  is  strictly  and  specifically 
entitled  to. 

The  true  test  as  to  necessity  of  notice  of  motion  in  a  case 
not  specially  provided  for  is  therefore  as  follows:  If  upon 
the  particular  facts  presented  the  apphcant  is  entitled  to 
the  precise  order  applied  for  as  a  matter  of  strict  right, 
and  the  adverse  party  is  powerless  to  oppose,  the  order 
may  be  granted  ex  parte,  even  though  it  might  be'  better 
practice  to  require  notice  to  be  given.  But  S  the  adverse 
party  appears  for  any  reason  to  be  entitled  to  be  heard  in 
opposition  to  the  whole  or  any  part  of  the  rehef  sought,  the 
apphcation  must  be  made  on  notice  to  such  adverse  party. 

An  omission  to  give  notice  of  motion  where  such  notice 
should  have  been  given  constitutes  ground  for  a  motion  on 
behalf  of  the  adverse  party  to  set  aside  the  order  obtained 
ex  parte.    But  even  then  the  order  may  be  allowed  to 
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stand,  if  it  should  be  made  to  appear  that  the  adverse  party 
was  in  point  of  fact  in  nowise  prejudiced. 

These  principles  geem  to  be  so  firmly  estabhshed  that  they 
cannot  well  be  disturbed  except  by  future  legislation. 

In  the  case  at  bar  the  complaint  is  upon  a  draft  or  bill  of 
exchange  drawn  by  the  defendants  to  the  order  of  the 
plaintiffs  and  not  paid  at  maturity.  The  answer  admits 
the  drawing  of  the  draft  or  bill  of  exchange  and  its  non- 
payment, but  avers  that  the  same  was  given  for  the  pur- 
chase price  of  certain  goods  sold  and  dehvered  by  the  plaint- 
iffs to  the  defendants  under  a  certain  representation  as  to 
quaUty,  that  the  goods  as  dehvered  were  not  of  the  quahty 
as  represented  and  were  worth  twenty-five  per  cent  less 
than  the  price  charged^  in  consequence  of  which  there  was 
a  failure  of  consideration  for  the  draft  or  bill  of  exchange 
to  the  extent  of  twenty-five  per  cent  of  the  amount  ex- 
pressed therein.  The  matters  thus  set  forth  involve  an  ad- 
mission upon  the  record  that  at  least  seventy -five  per  cent  of 
plaintiffs'  claim  was  due  at  the  time  of  the  commencement 
of  the  action.  Taking  this  view  of  it,  the  plaintiffs'  attor- 
ney appUed  for  an  order  that  the  action  be  severed  and  that 
judgment  be  entered  for  the  plaintiffs  for  the  seventy-five 
per  cent  of  the  daim  so  admitted.  The  court  enteriiained 
the  appUcation  under  section  511  of  the  Code,  which  pro- 
vides that  where  the  answer  of  the  defendant,  expressly  or 
by  not  denying,  admits  a  part  of  the  plaintiff's  claim  to  be 
just,  the  court,  upon  the  plaintiff's  motion,  may,  in  its  dis- 
cretion, order  that  the  action  be  severed  and  {nat  a  judg- 
ment be  entered  for  the  plaintiff  for  the  part  so  admitted. 
In  the  exercise  of  its  discretion  upon  the  fadjs  presented, 
the  court  did  not  require  notice  of  the  application  to  be 
^ven  to  the  defendants,  and,  as  the  case  was  a  plain  one, 
Sie  order  was  granted  as  prayed  for.  Nor  did  the  plaintiffs 
take  any  more  than  the  court  was  specifically  authorized  to 
give  them. 

Under  these  circumstances  I  cannot  see  how  the  defend- 
ants were  in  any  wise  prejudiced  in  a  l^al  sense.  They 
adduced  no  proof  that  they  were.  As  the  answer  contains 
no  counter  claim,  no  claim  of  set-off,  nor  a  claim  of  recoup- 
ment, and  the  defendants  affirmed  the  contract  by  retaining 
the  goods,  they  are  really  Uable  for  the  whole  amount  sued 
for,  because  a  breach  of  warranty  not  pleaded  ac  the  basis 
of  a  claim  for  aflSrmative  reUef  never  constitutes  a  want  of 
consideration. 

My  final  conclusions  are  : 

First.  That  in  as  much  as  section  511  does  not  require 
notice  to  be  given,  the  court  in  its  discretion  and  under  the 
drcmnstances  of  this  case,  had  the  power  to  act  upon 
plaintiff's  ex  parte  apphcation  and  to  make  the  order  com- 


Digitized  by 


Google 


N.  Y.  Supr.Ct.]  Whittakeb  v.  N.  Y.  and  H.  R.  Co.  537 

plained  of,  although  in  general  it  may  be  the  better  practice 
under  the  said  section  to  require  notice  to  be  given;  and 

Second.  That  inasmuch  as  the  defendants  were  not  pre- 
judiced no  reason  exists  for  disturbing  the  order. 

The  motion  to  set  aside  the  order  and  the  judgment 
entered  thereon  and  the  execution  issued  should  be  denied. 


Francis  W.  WmrAKER  v.  The  New  York  and  Harlem 
Eailroad  Company. 

(New  York  Superior  Court,  Social  Term,  Filed  November  3, 1886,) 

1.  Attorney's  lien— Code  of  civil  procedure,  §  66 — Extent  op. 

Since  the  amendment  of  section  66  of  the  Code  of  Civil  Procedure, 
passed  in  1879,  every  attorney  or  counsellor,  has,  from  the  commence- 
ment of  an  action,  or  the  service  of  an  answer,  containing  a  counterclaim, 
a  lien  upon  his  client's  cause  of  action  or  counter  claim  which  attaches  to 
a  verdict,  report,  decision  or  judgment  in  his  client's  favor,  and  the  pro- 
ceeds thereof,  in  whosesoever  hands  they  may  come,  and  which  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after  judgment  \. 
and  such  lien  extends  to  the  whole  of  the  compensation  to  which  he  is 
entitled  for  his  services,  whatever  that  may  be. 

3.  Same — Attorney  has  a  lien  in  every  action. 

Nor  does  section  66  apply  only  to  actions  on  contract.  It  gives  a  lien 
in  every  action;  and  this  bein^  so,  the  rule  that  a  personal  cause  of  action 
founded  upon  a  tort  is  not  assignable,  can  no  longer  be  invoked  to  defeat 
the  legitimate  claims  of  an  attorney  lor  which  he  has  a  lien. 

8.  Same— To  what  extent  attorney  may  make  a  claim  which  will  be 
upheld. 

Under  section  66.  the  extent  of  the  compensation  of  an  attorney  for  his 
services  is  governed  by  the  agreement  existmg  between  him  and  the  client, 
which  may  be  either  express  or  implied.  But  the  courts  exercise  a  strict 
supervision  over  such  contracts,  and  the  burden  is  upon  the  attorney  to 
show  by  extrinsic  evidence  that  all  was  fair  and  just,  and  that  the  client 
acted  understandingly.  But  where  an  attorney  does  show  that  all  was  fair 
and  just,  and  that  the  client  acted  understandingly,  the  contract  will  be  up- 
held and  enforced,  although  by  it  the  attorney^  compensation  may  have 
been  made  contingent  upon  success,  and  payable  out  of  the  proceeds  of  the 
litigation. 

4  Same— Champerty  and  maintenanob— When  statute  not  violated. 
An  attorney  may  now  not  only  agree  with  his  client  that  his  compensa- 
tion shall  be  contingent  upon  his  succeas  and  payable  out  of  the  proceed* 
of  the  litigation,  but  he  may  also,  without  violating  the  statute  relating  to 
champerty  and  maintenance  agree  to  assume  all  costs  and  expenses  of  the 
litigation,  and  indemnify  his  client  against  them,  as  long  as  he  did  not,  by 
the  promise  of  such  an  agreement,  or  by  the  agreement,  stir  up  the  strife 
or  induce  the  litigation. 

B.  Same— Agreement  as  to  compensation— When  an  attorney  will 

BE  protected  to  THE  FULL  EXTENT  OP  HIS  RIGHTS. 

Wherein  action  brought  by  plaintiff  to  recover  damages  for  personal  in- 
Juiy  in  consequence  of  naving  been  run  over  by  a  car  of  defendant,  it  was 
agreed  between  T.  and  the  plaintiff  and  the  attorney  in  whose  place  and 
stead  T.  had  been  substituted,  that  his  compensation  for  his  services  in  the 
action  should  be  fixed  at  the  sum  of  $5,000,  which  was  one-half  of  the 
verdict  rendered,  and  in  addition  he  should  have  the  whole  of  the  costs 
and  interests,  and  T.  gave  notice  to  the  defendant  and  its  attorneys  that  he 
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bad  a  lien  upon  the  judgment  to  the  extent  at  one-half  thereof,  besidet  tbe 
coBlfl,  a^d  warning  them  against  an^  settlement  or  cpmprooiise  without 
his  knowledge  or  consent;  and  plaintiff  afterward,  in  consideration  of 
$8,600  paid  to  him,  executed  and  delivered  to  defendant,  without  the 
knowledge  or  consent  of  T.,  a  satisfaction  piece  of  the  judgment.  On 
motion  to  vacate  such  satisfaction.  BM,  that  the  agreement  was  not  an 
unfair  one,  and  the  attorney  should  be  protected  to  the  full  extent  of  hjs 
rights  in  the  premises. 

a.  Sake — How  such  rights  to  be  enforced. 

The  anoendment  to  section  66  of  Code  of  Civil  Procedure,  passed  fn 
1879,  though  giving  a  more  extensive  lien,  provided  no  new  remedy  for  the 
enforcement  of  the  Uen.  In  order  to  enforce  it,  therefore,  in  the  case  of  a 
settlement  before  final  judgment,  the  attorney  while  he  need  no  longer 
prove  fraud  or  collusion,  must  go  on  with  the  litigation  until  final  judg- 
ment, as  under  the  fOTmer  practice.  The  defendant  cannot  be  compelled 
to  pay  by  a  mere  order. 

Motion  to  vacate  satisfaction  of  judgment  and  for  further 
relief. 

Chauncey  S.  Truax  and  Chawncey  Shaffety  for  the  mo- 
tion; Anderson  &  Howlandy  in  opposition. 

Freedman,  J. — This  is  a  motion  made  by  Chauncey  S. 
Truax,  attorney  for  the  plaintiff  herein,  for  an  order  va- 
cating and  setting  aside  the  satisfaction  of  the  judgment  for 
$10^646.73  entered  herein  March  24,  1884,  in  favor  of  the 
plamtiff  and  against  the  defendant,  and  for  other  and 
further  rehef .  The  satisfaction  took  place  upon  a  satisfac- 
tion piece  executed  by  the  plaintiff  purporting  to  have  been 
executed  August  4,  1886,  and  filed  m  tne  office  of  the  clerk 
of  this  court  October  7,  1886. 

The  papers  submitted  on  both  sides  are  quite  voliuninousi 
but  there  is  no  substantial  conflict  as  to  the  material  facts 
which,  briefly  stated,  are  as  f oUows,  viz. : 

The  action  was  brought  by  the  plaintiff  to  recover  damages 
for  a  personal  injury  in  consequence  of  having  been  run  over 
by  a  car  of  the  defendant.  Truax  was  not  the  attorney 
who  brought  the  action.  He  was  retained  as  counsel  dur- 
ing the  pendency  of  the  Utigation,  and  as  such  he  tried  the 
case.  The  trial  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  $10,000,  upon  which  a  judgment  was  entered  March 
24,  1884,  for  $10, 646.73. 

On  that  day,  and  before  the  entry  of  the  judgment, 
Truax,  by  agreement  with  the  attorney  then  of  record  and 
with  the  plaintiff,  was  duly  substituted  as  attorney  of 
record,  and  from  that  time  on  he  acted  as  the  attorney  and 
counsel  of  the  plaintiff  in  the  proceedings  hereinafter  refer- 
red to,  and  was  recognized  as  such  by  the  defendant.  As 
such  he  entered  the  judgment  already  spoken  of.  About  a 
month  thereafter  the  defendant,  upon  voluminous  affida- 
vits, moved  to  set  aside  the  verdict,  to  vacate  the  judg- 
ment, and  for  a  new  trial,  upon  the  ground  of  siuprise  at 
the  trial.    The  motion  was  denied  October  11,  1884.    From 
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the  order  denying  the  same  defendant  appealed,  but  the 
^^leral  term  affirmed  the  order.  The  defendant  also  per- 
fected an  appeal  from  ttie  judgment,  but  after  amiment 
the  judgment  wae  affirmed  by  the  general  term  in  February, 
1885,  with  costs.  The  defendant  theiwipon  perfected  an 
appeal  to  the  court  of  appeals  from  the  judgm^it  entered 
on  the  verdict  and  from  tne  judgment  of  the  general  term 
affirming  ihe  first  judgment,  and  this  append  is  still 
pending. 

For  all  the  serrices  thus  rendered  Truax  never  received 
any  compensation.  It  was  agreed,  however,  between  him 
and  the  plaintiff  and  the  attorney  in  whose  place  and  stead 
he  had  oeen  substituted,  that  his  compensation  for  his 
services  in  the  action  should  be  fixed  at  tne  sum  of  $S,000, 
which  was  one-half  of  the  verdict,  and  that  in  addition  he 
should  hfeve  the  whole  of  the  costs  of  the  action  and  inter- 
est on  the  total  amount  coming  to  him  from  March  24, 1884. 

On  November  22,  1884,  Truax  caused  to  be  duly  served 
upon  tbe  defendant  and  its  attorneys  a  notice  statmg  that 
he  had  an  interest  in  and  lien  upon  the  judgment  to  the 
extent  of  one-half  thereof,  besides  the  costs  of  the  action, 
and  warning  them  against  making  any  settlement  or  oom- 
pmmise  witnout  his  knowledge  or  consent. 

After  the  service  of  this  notice  Truax  heard  of  several 
attempts  made  on  behalf  of  the  defendant  to  bring  about  a 
settlement  with  the  plaintiff,  and  he  thereupon,  on  or  about 
August  1,  1885,  caused  to  TO  duly  served  upon  the  defend- 
ant and  its  attomevs  of  record  a  second  notice,  which  stated 
that  he  had  an  interest  in  and  lien  upon  the  judgment  to 
the  extent  of  $5,000,  with  interest  thereon  from  March  24, 
1884,  and  of  the  costs  inserted  in  the  judgment,  amounting 
to  $600,  with  interest  thereon  from  March  24,  1884,  and 
which  warned  them  against  making  any  settlement  or  com- 
promise without  his  knowledge  or  consent. 

Notwithstanding  the  service  of  these  notices,  the  de- 
fendant persisted  in  attempts  to  settle  with  the  plaintiff 
directly,  and  the  final  result  was  that  the  plaintiff  eventu- 
ally, in  consideration  of  $3,500  paid  to  him,  executed  and 
delivered  to  the  defendant,  without  the  knowledge  or  con- 
sent of  Truax,  a  satisfaction  piece  of  the  judgment.  This 
satisfaction  piece  purports  to  have  been  signed  and  acknowl- 
edged by  the  plaintiff  on  August  4,  1886,  but  it  was  not 
filed  until  October  7,  1886. 

It  is  now  shown  by  the  affidavit  of  the  plaintiff  and  his 
wife  that,  in  making  this  settlement,  the  plaintiff  intended 
to  release  to  the  defendant  only  his  interest  in  the  judg- 
ment ;  that,  at  the  time  of  making  it,  the  plaintiff,  in  the 
most  unequivocal  terms,  stated  to  the  agents  of  the  de- 
fendant who  negotiated  the  settlement,  that  he  would  only 
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make  it  subject  to  whatever  interest  or  lien  Tniax  as  his 
attorney  might  have,  and  that  he  finally  made  it  upon  the 
assurance  of  said  agents  that  Truax's  interest  would  be 
respected  and  taken  cai^e  of  by  the  defendant. 

Upon  the  argument  of  the  motion  the  learned  counsel  for 
the  defendant  conceded  that  Truax  had  an  interest  in  the 
judgment  which  the  court  would  protect,  but  they  strenu- 
oudy  contended  that  defendants'  liability  for  such  interest 
extends  only  to  the  reasonable  value  of  the  services  rendered 
by  Truax  as  attorney;  that  the  agreement  between  him 
and  the  plaintiff  was  void  as  against  the  defendant  under 
the  rules  relating  to  champerty  and  maintenance;  and  that 
the  amount  claimed  by  him  was  unreasonable. 

This  contention  calls  for  a  determination  of  the  precise 
nature,  character  and  extent  of  the  said  interest. 

As  shown  by  me  in  McCabe  v.  Fogg,  the  hen  of  an  attor- 
ney for  compensation  did  not,  under  the  old  Code,  exist 
before  verdict  or  judgment,  except  on  the  papers  in  his 
hands,  and  it  was  only  in  the  case  of  a  settlement  privately 
effected  between  the  parties,  with  the  design  of  derrauding 
the  attorney,  that  the  court  could  insist  upon  the  payment 
to  him  of  at  least  the  taxable  costs  before  wanting  a  discon- 
tinuance or  leave  to  serve  a  supplemental  answer  showing 
settlement. 

The  Code  of  CivU  Procedure,  as  originally  passed,  did 
not  change  the  law  upon  this  point,  as  it  then  stood,  and 
Quincy  v.  Francis  (5  Abb.  N.*C.,  286)  is  simply  a  decision 
to  this  effect.  The  amendment  of  section  66  of  the  Code 
of  Civil  Procedure,  passed  in  1879,  for  the  first  time  gave 
to  every  attorney  or  counsellor,  from  the  commencement 
of  an  action,  or  the  service  of  an  answer  containing  a 
counter-claim,  a  lien  upon  his  chent's  cause  of  action  or 
counter-claim  which  attaches  to  a  verdict,  report,  decision 
or  judgment  in  his  client's  favor,  and  the  proceeds  thereof, 
in  whosesoever  hands  they  may  come,  and  which  cannot  be 
affected  by  any  settlement  between  the  parties  before  or 
after  judgment. 

The  hen  of  a  plaintiff's  attomev  extends  now  to  the 
whole  of  the  compensation  to  which  he  is  entitled  for  his 
services,  whatever  that  may  be  {Albert  Palmer  Co.  v.  Van 
Orderly  64:  How.  Pr.,  70),  which  statement  must  bo  taken, 
however,  with  the  qualification  that  the  lien  is  upon  the 
actual  cause  of  action,  and  not  upon  the  one  alleged  in  the 
complaint.     S.  C,  49  Supr.  Ct.,  89. 

Nor  does  section  66  apply  only  to  actions  on  contract.  It 
gives  a  ,hen  in  every  action.  This  being  so,  the  rule  that  a 
personal  cause  of  action  founded  imon  a  tort  is  not  assi^- 
able  can  no  longer  be  invoked  to  defeat  the  legitimate  claun 
of  an  attorney  for  which  he  has  a  hen. 
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Having  a  lien  under  all  circiunstances  for  his  legitimate 
daim,  it  becomes  necessary  to  consider  to  what  extent  the 
attorney  of  a  plaintiff  can  make  a  claim  for  compensation 
which  the  law  will  uphold. 

The  extent  of  the  compensation  of  an  attorney  for  his 
services  is  governed  by  the  agreement  existing  between 
him  and  the  cUent,  which  may  be  either  express  or  impUed. 
Formerly  an  attorney  was  under  a  disability  so  to  contract. 
This  disability  was  removed  by  the  old  Code,  and  thereupon 
attorneys  were  left  free  to  contract  with  their  clients  as  to 
their  ^mpensation  beyond  the  allowances  given  by  statute. 
The  freedom  so  to  contract  was  continued  by  section  66  of 
the  Code  of  Civil  Procedure. 

Notwithstanding  these  facts,  the  courts  exercise  a  strict 
supervision  over  such  contracts.  Wlienever  a  contract  be- 
tween an  attorney  and  his  cUent  gives  benefits  or  advan- 
ta^s  to  the  attorney  the  court  will  scrutinize  it  with  care. 
AU  presumptions  are  in  favor  of  the  chent,  and  against  the 
propriety  oi  the  transaction,  and  the  burden  is  upon  the 
attorney  to  show,  by  extrinsic  evidence,  that  all  was  fair 
and  just,  and  that  the  chent  acted  understandingly.  Hatght 
v.  Moorey  37  Supr.  Ct.,  161,  and  cases  there  cited;  Allison 
v.  ScheepeTy  9  Daly,  365. 

But  wiiere  an  atttomey  does  show  that  all  was  fair  and 
just  and  that  the  cUent  acted  imderstandin^ly,  the  contract 
must  be  upheld  and  enforced,  although  by  it  the  attorney's 
compensation  may  have  been  m.ade  contingent  upon  success 
and  payable  out  of  the  proceeds  of  the  htigation.  ForsU 
man  v.  SchtUtinQy  35  Him,  504,  and  cases  there  cited;  Fow- 
ler V.  CaUany  102  N.  Y.,  395. 

In  the  case  last  referred  to,  the  court  of  appeals  of  the 
state  of  New  York  went  so  far  as  to  hold  that  an  attorney 
may  now  not  only  agree  with  his  chent  that  his  compensa- 
tion shall  be  contingent  upon  his  success  and  payable  out 
of  the  proceeds  of  the  htigation,  but  that  he  mav  also, 
without  violating  the  statute  relating  to  champerty  ana 
maintenance,  agree  to  assume  all  costs  and  expenses  of  the 
litigation,  and  indemnify  his  chent  against  them,  as  long  as 
he  did  not,  by  the  promise  of  such  an  agreement,  or  by  the 
agreement,  stir  up  the  strife  and  induce  the  htigation. 

CoughJin  V.  N.  Y.  C.  and  H.  R.  B.  B.  Co..  11  N,  Y,, 
443,  upon  which  the  defendant  in  the  case  at  oar  strongly 
rehes,  was  a  case  which  arose  before  the  amendment  of 
section  66  of  the  Code  of  Civil  Procedure,  in  1879,  and  in 
which  it  moreover  conclusively  appeared  that  the  agree- 
ment of  the  attorney  had  induced  the  chent  to  place  the 
claim  into  the  hands  of  the  attorney  for  prosecution. 
It  is  clearly  distinguishable  from  the  case  before  me. 

In  the  case  at  bar  the  complaining  attorney  is  not  the 
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attorney  who  commenced  the  action,  nor  had  he  any  in- 
terest in  it  at  that  time.  No  ooUufiion  betweoD  him  and 
the  attorney  who  brought  the  action  is  eren  suggested. 
By  his  agreement  he  didnot  oblij^te  himself  to  assume  the 
costs  ana  expenses  of  the  litigation,  and  to  hold  iJae  client 
harmless.  He  stirred  up  no  strife  and  indu<:ed  no  htiga- 
tion.  It  is  clear,  therefore,  that  the  agreem^it  is  not  Toid 
imder  any  nile  still  in  force  relating  to  the  doctrine  of 
champerty  and  maintenance. 

But  the  question  still  remains  whether,  under  all  the  cir- 
cumstances, the  agreement  was  a  fair  one.  JJ^n  tlus 
point  it  appears  that  the  agreement  made  with  him  con- 
cerning tne  compensation  was  made  by  the  client,  with 
the  sanction  of  the  attorney  then  of  record;  that  the  client 
has  neyer  complained  of  any  unfairness,  but  has  steadily 
insisted,  and  still  insists,  that  the  said  complaining  attorney 
is  entitled  to  the  whole  of  the  compensation  secured  to  him 
by  the  agreement.  Under  these  circumstances,  and  in 
view  of  the  many  valuable  services  successfully  rendered 
by  said  attorney,  I  cannot  see  how  the  court  can  pronounce 
the  a^eement  an  unfair  one. 

If,  then,  the  agreement  was  a  fair  one  between  attorney 
and  client,  how  can  the  defendant  claim  the  contrary? 
There  is  neither  authority  or  prindple  for  such  a  daim. 
As  already  shown,  section  66  of  the  Code  of  Civil  Procedure 
expressly  provides  that  the  compensation  of  an  attwney  or 
counsellor  at  law  for  his  sei:vices  is  governed  by  agreement, 
express  or  implied.  To  that  extent  he  has  a  lien.  To  up- 
hold the  contention  of  the  defendant,  the  court  would  have 
to  say  that,  though  there  may  be  one  agreement  between 
attorney  and  chent  as  to  the  attomey^s  compensation 
which  is  in  all  respects  fair,  the  court  noLay  make  another 
and  different  one  oetween  the  attorney  and  the  defendsuat 
whenever  the  defendant  sees  fit  to  settle  with  the  plaintiff 
without  the  knowledge  or  consent  of  the  attorney.  If  this 
can  ever  be  done,  it  certainly  cannot  be  done  in  a  case  like 
the  present,  in  which  the  defendant  settled  in  the  face  of 
express  notice,  and  subject  to  the  rights  of  the  attorney,  the 
full  extent  of  which  were  made  known. 

In  this  connection  reference  should  be  maae  to  the 
reasoning  of  the  court  at  general  term  in  Tattle  v.  Village 
of  Cortland  (21  Week.  Dig.,  528),  which  has  been  cited  oy 
the  defendant,  but  which  does  not  support  defendant's  con- 
tention. It  was  there  said  that  section  66  of  the  Code  of 
Civil  Procedure  is  not  designed  to  prevent  liti^anta  from 
fairly  compromising  and  settUng  their  suits  without  tibe 
assent  of  their  attorneys,  but  simply  to  protect  attetneys 
from  being  deprived  of  their  compensation  1^  aettlmnenta 
which  deprive  them  of  their  means  to  recover  their  corn- 
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peneation.  But  this  was  Baid  concerning  a  settlement 
which  in  nowise  impaired  or  imperiled  the  attorney's  lien 
upon  the  judgment.  The  attorney  claimed  but  $243.53. 
By  the  terms  of  the  settlement,  the  good  faith  of  which 
was  not  impugned,  the  sum  of  $1,112,53  waa  agreed  to  be 
paid  at  a  future  period,  and  upon  that  the  Hen  of  the 
attorney  remained!.  It  was  for  these  reasons  that  it  was 
held,  and  very  properly  held,  that  the  attorney  had  no 
ri^t  to  have  the  settlement  set  aside. 

The  examination  so  far  made  fully  establishes  that  the 
complaining  attorney  had,  at  the  time  of  the  satisfaction 
of  the  judgment,  an  interest  in  and  lien  upon  the  jud^ient 
to  the  extent  of  $5,646.73,  with  interest  thereon  March  24,, 
1884;  that  the  defendant  not  only  had  constructive  notice 
under  section  66  of  the  Code  of  the  existence  of  a  hen,  for 
every  person  is  presumed  to  know  the  law,  but  also  had 
actual  notice  of  the  precise  amount  of  the  hen;  and  that 
conseauently  the  satisfaction  of  the  judgment  was  in  viola- 
tion of  the  rights  of  said  attorney.  Moreover  it  was  further 
shown  that  the  said  attorney  also  holds  in  his  own  right  an 
absolute  assignment  to  him  by  the  plaintiff  of  one-half  of 
the  verdict  and  of  all  the  costs  of  the  action,  and  that  the 
plaintiff  is  wholly  insolvent. 

Under  these  circumstances  the  attorney  must  be  pro- 
tected to  the  full  extent  of  his  rights  in  the  premises,  and 
the  only  remaining  question  is  as  to  the  manner  in  which 
it  shall  be  done. 

As  pointed  out  in  McCabe  v.  Fogg^  the  amendment  of 
section  66  of  the  Code,  passed  in  1879,  though  giving  a 
more  extensive  hen,  provided  no  new  remedy  for  the  en- 
forcement of  the  lien.  In  order  to  enforce  it,  therefore,  in 
the  case  of  a  settlement  before  final  judgment,  the  attorney, 
while  he  need  no  longer  prove  fraud  or  collusion,  must  ga 
on  with  the  Utigation  until  final  judgment,  as  under  the 
former  practice.  The  defendant  cannot  be  compelled  to 
pay  by  a  mere  order.  To  the  same  effect  are  Forstman  v. 
SchmUng  (35  Him,  504),  and  Albert  Pa}mer  Co  v.  Van 
Orden  (64  How.  Pr,,  79,  aa  modified  in  49  Superior  Ct. 
R,  89), 

How  this  practice  probably  ori^ated  was  pointed  out 
by  Earl,  J.,  m  deUvering  the  opinion  of  the  court  of  ap- 
peals in  Cmghlin  v.  N.  Y.  C.  and  H.  B.  B.  B.  Co.  (71 
N.  T.,  443). 

My  final  conduaion  is  that  the  satisfaction  of  the  judg- 
ment must  be  vacated  and  set  a^de  except  as  to  the  sum 
of  $8,000  released  by  the  plaintiff  by  virtaie  of  his  settle- 
ment, and  that  Mr.  Tmax>  as  attorney  of  the  plaintiff, 
must  be  left  at  Ubartr  to  proeocute  the  appeal  stiQpending 
in  tho  court  of  appeals,  and,  in  the  event  of  an  affirmance 
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of  the  judgment,  to  enforce  the  judgment  to  the  extent  of 
his  rights  m  the  same  manner  as  if  no  settlement  between 
the  pEintiff  and  the  defendant  had  taken  plax^e. 

The  motion  is  therefore  granted  to  the  extent  indicated, 
with  ten  dollars  costs. 

Gn.MAN  V,  Prentice. 

(New  York  Superior  Court,  Special  Term,  Filed  November  9,  1886.) 

1.  Stjmmart  pkocebdingb— Unauthorized  appearawcb  of  attorhkt  — 

Undertaking — Code  op  CrvUi  Procedure,  §  620. 

In  an  action  brought  by  P,  against  G,  and  another,  judgment  was 
entered  against  G.,  no  summons  or  complaint  having  been  served  upon 
her  and  no  one  having  been  authorized  to  appear  as  her  attorney.     An  at- 
torney appeared  witliout  her  authority  and  judgment  was  entered  as  upon 
.  a  default   in  answering.     Ou  this  judgment  execution  was  Issued  and 

g remises  beloneing  to  G.  were  sold,  P.  becoming  the  purchaser.  One  L. 
aving  obtained  a  judgment  against  G.  took  an  assignment  of  the  judg- 
ment irom  P.  and  redeemed  the  premises  before  mentioned,  rereivmga 
sheriff's  deed.  Thereafter  he  brought  summary  proceedings  to  eiect  5., 
and  G.  brought  this  action  to  restrain  such  proceedings.  iJeld,  tliat  the 
proceedings  that  G.  seeks  to  restrain  are  not  proceedings  upon  a  judgment 
for  a  siun  of  money  and  that  an  undertaking  complying  with  the  provisions 
of  section  620  of  the  Code  of  Civil  Procedure  was  sufficient 

2.  Injunction— Code  Civil  Procedure,  §  2265. 

A  court  of  equity  has  power  to  ^rant  an  injunction  before  a  final  order 
obtained  in  summary  proceedmgs.  This  power  may  be  implied  from 
seotion  2265  of  the  Code  of  Civil  Procedure. 

8.  Same. 

The  plaintiff  in  this  action  can  show  that  the  appearance  for  her  in  the 
former  action  was  unauthorized  and  void. 

Truax,  J. — The  plaintiflf  was  the  owner  of  certain  prem- 
ises in  the  city  of  In  ew  York. 

On  the  Ytn  day  of  August,  1884,  a  judgment  was 
entered  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  in  an  action  in  the  supreme  court  of  the  state 
of  New  York,  wherein  the  defendant,  Augjastus  Prentice, 
was  plaintiflf,  and  the  above  named  Cornelia  Gilman  and 
one  Andrew  E.  Smyth  were  defendants,  for  the  sum  of 
$1,800.78. 

Neither  the  summons  nor  complaint  in  said  action  was 
ever  served  on  the  plaintiflf.  She  never  authorized  any 
attorney  to  appear  for  her  in  said  action,  and  never  author- 
ized any  person  or  persons  to  employ  or  authorize  any 
attorney  to  appear  on  her  behalf;  and  she  never  had  any 
knowledge  of  any  proceedings  in  said  action,  or  that  any 
attomeynad  claimed  to  appear  for  her  until  on  or  about 
the  28th  day  of  June,  1886;  but  an  attorney,  without  her 
knowledge  and  consent  as  aforesaid,  did  appear  in  said 
action,  and  judgment  was  entered  thereon  as  on  defatdt  to 
answer.  Execution  was  issued  on  this  -judgment  in  favor 
of  said  Prentice,  and  on  the  10th  day  of  March.  1885,  the 
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premises  hereinbefore  mentioned  were  sold  under  said  exe- 
cution, and  at  such  sale  Prentice  became  the  purchaser. 

On  the  1st  day  of  March,  1886,  one  Mary  A.  P.  Tucker 
obtained  a  judgment  against  the  plaintiff  for  the  sum  of 
upward  of  $10,000. 

The  above  named  Preble  Tucker  took  an  assignment  of 
said  judgmeot  and  redeemed  the  premises  hereinbefore 
mentioned  from  said  Prentice,  and  paid  said  Prentice  the 
amoimt  of  the  first  mentioned  judgment  and  received  a 
deed  of  said  premises  from  the  sheriff.  Thereafter  said 
Preble  Tucker  instituted  siunmary  proceedings  in  the 
district  court  for  the  sixth  judicial  district  in  this  city,  and 
thereupon  the  plaintiff  brought  this  action  to  restrain  the 
enforcement  of  such  summary  proceedings. 

The  defendant  Tucker  contends  that  the  injunction 
should  be  vacated  because  the  undertaking  given  on  obtain- 
ing the  injunction  was  given  under  section  020  of  the  Code 
of  Civil  Procedure,  and  not  section  613,  which  is  the  section 
specifying  the  security  to  be  given  on  obtaining  an  injunc- 
tion order  staying  proceedings  upon  a  judgment  for  a  sum 
of  money.  It  is  provided  in  this  last  mentioned  section 
that  no  such  order  shall  be  granted  until  the  full  amount 
of  the  jud^nent,  including  interests  and  costs,  shall  have 
been  paid  into  court,  or  an  undertaking  given  to  pay  the 
amount  of  the  judgment  with  interest,  and  until  an  under- 
taking shall  have  Seen  given  to  pay  to  the  party  injured  all 
damages  and  costs  which  may  be  awarded  to  him  by  the 
court  m  the  action  in  which  the  injunction  order  is  granted. 
Such  payment  has  not  been  made  into  court,  nor  has  such 
an  undertaking  been  given  by  the  plaintiff  in  this  action, 
and  if  the  proceedings  sought  to  be  stayed  or  enjoined  are 
proceedings  upon  a  judgment  for  a  sum  of  money,  the 
order  must  be  vacated. 

The  proceedings  which  the  plaintiff  is  seeking  to  restrain 
are  not  proceedings  upon  a  judgment  for  a  sum  of  money. 
Section  2265  of  the  Code  of  Civil  Procedure  prescribes  that 
an  injimction  shall  not  be  granted  staying  or  suspending 
the  summary  proceedings  before  the  final  order  m  such 
summary  proceedings,  except  in  a  case  where  an  injimction 
would  be  granted  to  stay  the  proceeding  in  an  action  of 
ejectment  Drought  by  the  petitioner  and  upon  like  terms. 
I  cannot  find  that  there  is  any  provision  in  the  Code  which 
specifies  the  amount  of  the  undertaking  to  be  given  upon 
ODtaining  an  injimction  staying  the  proceedings  in  an  action 
of  ejectment  before  judgment  thereon,  and  I  am  therefore 
of  the  opinion  that  the  undertaking  to  be  given  in  such  a 
case  is  the  undertaking  required  by  section  620. 

Where  special  provision  is  not  otherwise  made  by  law 
N.Y.  Eep.,'Vol.  III.        60 
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for  the  security  to  be  given  upon  an  injunction  orden,  and 
is  an  undertaking  to  the  effect  that  the  plaintiff  will  pay  to 
the  party  enjoined,  such  damages,  noli  exceeding  a  sum 
specified  in  the  undertaking,  as  he  may  sustain  by  reason 
of  the  injunction,  if  the  court  finally  decides  that  the  plaint- 
iff was  not  entitled  thereto.  Such  an  imdertaking  has  been 
given  in  this  case. 

The  defendant  contends  that  a  court  of  equity  has  no 
power  to  interfere  by  injunction  to  restrain  the  prosecution 
of  summary  proceedings,  but  it  seems  to  me  tnat  section 
2265,  above  referred  to,  impUes  that  an  injunction  may  be 
granted  before  the  final  order  in  summary  proceedings,  at 
feast  where  one  would  be  granted  to  stay  the  proceeding  in 
an  actiop  of  ejectment,  bee  Jessurun  v.  Mackie  (24  Him., 
626),  where  Davis,  C.  J.,  says  that  section  2265  prescribes- 
the  mode  by  which  proceedings  for  the  removal  of  tenants 
under  that  title  may  be  stayed  or  suspended,  both  before 
and  after  final  order.  See  also  Chadvnck  v.  SparguVy  1  C. 
Pro.  Eep.,  422. 

I  think  that  it  is  settled  that  where  one  is  without  an  ade- 
quate remedy  at  law,  where  he  had  equities  which  the  jus- 
tice's court  could  not  protect,  or  where  he  is  from  the  peculiar 
circumstances  of  the  case  precluded  from  setting  up  his  de- 
fense before  the  justice,  it  is  the  duty  of  a  court  of  equity 
to  exercise  its  equitable  jurisdiction  by  injunction.  Vdlo- 
ton  V.  Seignettj  2  Abb.,  121;  Griffith  v.  Brovm,  3  Eobt., 
627;  Baker  v.  Hamersley,  16  How.,  461;  Chadwick  v.  Spar- 
gur,  1  N.  Y.,  Civ.  Pro.  K.,  422;  Mclntyre  v.  Hernandez^  7 
Abb.,  N.  S.,  214. 

This  case  is  peculiarly  one  which  needs  the  protection  of 
a  court  of  equity,  for  the  regularity  and  vandity  of  the 
judgment  under  which  the  sale  of  the  plaintiff's  property 
was  made  cannot  be  tried  before  the  justice.  Judgment 
must  be  given  by  him  if  it  appears  that  the .  judgment  and 
execution  are  regular  on  their  face  and  the  apphcant 
shows  title  under  them.    Brown  v.  Betts^  13  Wend.,  29. 

The  more  important  question  in  the  case  is  one  on  which 
no  stress  was  laid  by  counsel  on  the  argument,  and  that  is^ 
can  the  plaintiff  show  in  this  action  that  the  appearance  by 
the  attorney  was  unauthorized  and  void?  That  question 
has  lately  been  answered  in  the  affitrmative  by  the  supreme 
court,  in  the  second  department,  in  the  case  of  Burton  y. 
Sherman,  reported  in  volume  20  N.  Y.  Week.  Dig.,  419. 

I  shall  follow  that  decision  and  continue  the  injunction^ 
with  costs. 
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The  People  ex  rd.  Gustave  Perro  v.  William  S.  An- 
drews and  others,  as  Commissioners  composing  the 
Board  of  Excise  in  the  city  of  New  York. 

(New  York  Superior  Court,  Special  Term,  Filed  November  £4, 1886,) 

1.  Excise  licenses— When  prohibited  by  section  2110  op  consolida- 
tion ACT,  Laws  18!<5,  chapter  410. 

By  section  2110  of  the  consolidation  act,  chapter  410,  Laws  of  1882, 
page  485,  it  is  provided  that  ''it  shall  not  be  lawful  to  sell  or  furnish  any 
wine,  beer  or  strong  or  spirituous  liquors  to  any  person  in  the  auditorium 
or  lobbies  of  any  place  of  exhibition  or  performance  mentioned  in  section 
1998,  or  in  any  apartment  connected  therewith. 

3.  Same— Places  within  the  statute. 

Section  1998  of  the  consolidation  act  includes  "all  classes  of  public  ex- 
hibitions such  as  are  usually  conducte  1  upon  a  stage  for  the  observation 
or  amusement  of  the  public,"  and  every  kind  of  entertainment  of  a  public 
character,  where  music  is  employed  as  the  whole  or  part  of  the  means  of 
the  amusement,  comes  within  the  statute  as  being  an  exhibition  of 
minstrelsy. 

8.  Same— Duty  of  commissioners  to  refuse  license. 

If  the  relator  maintained  at  the  place  proposed  for  sale  of  liquors  under 
the  license  applied  for,  a  place  of  exhibition  or  performance,  within  sec- 
tion 1998,  a  license  shoula  not  be  granted  for  such  sale  in  said  place,  and 
it  was  the  duty  of  the  commissioners  to  refuse  a  license  therefor. 

4l  Same — When  court  will  not  interfere  with  decision  of  commib- 

SIONERB. 

By  the  statute  the  commissioners  were  to  be  satisfied  "upon  examination 
that  the  applicant  is  a  person  of  good  moral  character  ana  that  the  license 
may  properly  be  granted  for  such  sale  in  the  place  proposed,  and  if,  from 
the  evidence  and  papers  upon  which  their  action  is  based,  it  appears  they 
rejected,  the  application  for  the  license  because  tiie  sale  of  liquor  would  ife 
unlawful  at  the  place  proposed,  and  there  is  evidence  of  fact  legitimately 
tending  to  support  its  decision,  the  court  in  reviewing  their  decision  can- 
not interfere. 

Motion  for  mandamus  to  compel  respondents  to  grant  to 
the  relator  a  license. 

Ingrahah,  J. — The  statute  tmder  which  this  application 
is  made  provides  that  where  an  application  to  sen  strong 
and  spirituous  liquors,  ale,  wine  or  beer,  to  be  drunk  on 
the  premises,  shall  be  denied  and  license  refused,  it  shall 
and  may  be  lawful  for  such  person  to  apply  to  any  court  of 
record,  or  to  a  judge  thereof,  for  a  writ  of  mandamus  to 
review  the  action  of  such  excise  commissioners  or  board 
of  excise,  and  such  board  in  its  return  to  said  writ  shall 
include  all  evidence  and  all  papers  on  which  the  action  was 
based.  K  the  court  or  judge  by  whom  the  writ  of  maw- 
damns  shall  be  issued,  m  pursuance  of  the  provisions  of 
this  act,  shall  determine  upon  the  hearing  of  said  mun- 
damvs,  that  the  application  made  the  basis  for  said  writ  of 
review  has  been  arbitrarily  rejected,  or  been  rejected  with- 
out good  or  vahd  reasons  therefor,  the  said  court  or  judge 
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may  by  an  order  direct  the  excise  commissioners  or  board 
of  excise  to  grant  said  license. 

The  process  to  be  issued  in  the  first  instance  is  called  by 
the  act  a  *'writ  of  mandamics  to  review."  This  provision 
would  appear  to  extend  the  office  of  a  writ  of  mandamus, 
as  heretofore,  when  it  was  sought  to  review  the  determina- 
tion of  a  pubhc  body  or  officer  the  writ  of  certiorari  was 
the  proper  remedy,  but  it  was  evidently  the  intention  of 
the  legislature  to  allow  a  person  whose  apphcation  for  a 
license  had  been  refused  to  review  the  action  of  the  com- 
missioners, and  it  would  appear  that  the  proper  practice 
under  this  act  would  be  to  issue  an  alternative  writ  of 
mandamiLs  in  the  first  instance,  to  which  the  commissioners 
of  excise  could  make  the  return  provided  by  the  act,  and 
on -that  return  the  right  to  the  relief  demanded  could  be 
determined. 

The  practice  prescribed  by  article  4  of  title  2  of  chapter 
16,  sections  2067  and  2090  of  the  Code  of  Civil  Procedure 
would  apply  to  proceedings  on  such  writ. 

As,  however,  the  parties  to  this  proceeding  have  treated 
the  order  to  diow  cause  as  an  aftemative  writ,  and  the 
board  of  excise  having  returned  in  answer  to  the  order  to 
show  cause  the  evidence  and  papers  on  which  their  action 
was  based,  I  will  determine  the  question  as  if  such  an 
alternative  writ  had  been  granted  and  the  return  of  the 
respondents  made  thereto. 

It  appears  by  the  return  and  is  not  denied  by  the  relator, 
that  certain  persons  objected  to  the  respondents  granting  a 
license  to  the  relator,  and  that  upon  the  application  and 
such  objections  the  respondents  had  a  public  hearing,  at 
which  the  objectors  and  the  relator  appeared  by  counsel, 
the  evidence  of  the  parties  taken,  and  after  such  hearing 
the  respondents  refused  the  license  on  the  ground  that 
from  the  evidence  it  appeared  that  public  concerts  consist- 
ing of  music  upon  a  piano  and  violm  had  been  given  upon 
a  stage  or  platform  upon  said  premises,  and  that  the  grant- 
ing of  such  license  would  have  been  a  violation  or  tiieir 
di5y. 

The  relator  not  having  denied  the  facts  set  up  in  the  affi- 
davit, but  proceeded  to  argue  the  apphcation  thereon,  it  is 
equivalent  to  an  admission  of  the  truth  of  the  facts  alleged 
in  the  affidavit,  but  a  denial  of  their  sufficiency  in  law  to 
prevent  the  issuing  of  the  writ.  People j  etc.y  v.  Super- 
visorSy  etc.y  73  N.  Y.,  l75. 

The  return  of  the  respondents  being  taken  as  true,  does 
it  appear  that  the  license  was  arbitrarily  rejected,  or  re- 
jectea  without  good  or  vaUd  reasons  therefor  ? 

By  section  1,  chap.  840,  Laws  1884,  page  510,  it  is  pro- 
vided that  the  board  of*  commissioners  of  excise  "  shaU,  if 
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all  other  requirements  of  law  have  been  complied  with, 
have  power  to  grant  licenses  to  sell  strong  and  spirituous 
liquors,  etc.,  provided  that  no  such  Ucense  shall  be  granted 
unless  the  said  commissioners  shall  be  satisfied  upon 
examination  that  the  apphcant  therefor  is  a  person  of  good 
moral  character,  and  the  hcense  may  properly  be  granted 
for  sudi  sale  in  the  place  proposed." 

By  section  2010  of  the  consoUdation  act,  chapter  410, 
Laws  of  1882,  page  485,  it  is  provided  that  **  it  shall  not  be 
lawful  to  sell  or  furnish  any  wine,  beer  or  any  spirituous 
liquors  to  anjr  person  in  the  auditorium  or  lobbies  of  any 
pfitce  of  exhibition  or  performance  mentioned  in  section 
1998,  or  in  any  apartment  connected  therewith." 

S^ion  1998  or  the  act  has  been  construed  to  include  ^*  all 
classes  of  public  exhibitions,  such  as  are  usually  conducted 
upon  a  stage  for  the  observation  or  amusement  of  the  pub- 
lic" {The  Mayor  v.  Eden  Mnsee  Co.,  2N.  Y.,  St.  Eep.  544), 
and  Mr.  Justice  Van  Brunt  in  the  case  of  People  ex  rel. 
Hardon  v.  Board  of  Excise  Commissioners,  held  ihat  every 
kind  of  entertainment  of  a  pubUc  character  where  music  is 
employed  as  the  whole  or  part  of  the  means  of  amusement 
comes  within  the  statute  as  being  an  exhibition  of  mins- 
trelsy. 

It  is  clear  that  if  the  relator  maintained  at  the  place  pro- 
posed for  sale  of  liquors  under  the  license  applied  for,  a 
place  of  exhibition  or  performance  mentioned  in  section 
1998  of  the  consolidation  act,  a  license  should  not  be 
granted  for  such  sale  in  such  place,  and  it  was  the  duty  of 
the  respondents  to  refuse  a  hcense  therefor,  and  the  re- 
spondents having  found  as  a  fact  that  the  relator  does,  at 
tne  place  named  in  his  application  for  a  license,  maintam  a 
place  of  exhibition  or  performance  mentioned  in  said  sec- 
tion, if,  from  the  evidence  taken  before  the  respondents,  it 
appears  that  there  was  evidence  to  sustain  such  finding, 
tne  application  cannot  be  said  to  have  been  arbitrarily  or 
without  good  or  valid  reasons  rejected. 

It  is  settled  that  on  the  review  of  the  proceeding  of  a  sub- 
ordinate tribunal  the  court  wiU  only  examine  the  evidence 
for  the  purpose  of  seeing  whether  such  tribunal  kept  within 
its  jurisdiction  to  ascertain  whether  there  was  any  legal 
proof  of  facts  authorizing  the  adjudication,  and  whether 
any  rule  of  law  affecting  the  ri^ht  of  the  relator  has  been 
violated.  If  the  tribimal  had  jurisdiction  there  was  evi- 
dence leritimately  tending  to  support  its  decision  and  no 
rule  of  law  was  violatea;  the  adjudication  was  final. 
People  V.  Board  of  Fire  Commissioners,  82  N.  T.,  861; 
People  V.  Board  of  Police  Commissioners,  93  id.,  101. 

It  is  clear  that  the  respondents  were  a  subordinate 
tribunal  within  the  meaning  of  this  rule.    By  the  statute 
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the  respondent  was  to  be  satisfied  ^'  upon  examination  that 
the  applicant  is  a  person  of  good  moral  cljaracter  and  that 
the  license  may  properly  be  granted  for  such  sale  in  the 
place  proposed/' 

The  respondents  cannot  grant  the  license  unless  they  are 
so  satisfied,  and  if,  from  the  evidence  and  the  papers  upon 
which  their  action  is  based,  it  appears  that  they  rejected 
the  application  for  the  Ucense  because  the  sale  of  liquor 
would  be  unlawful  at  the  place  proposed,  and  there  is  evi- 
dence of  facts  legitimately  tending  to  support  its  decision, 
the  court,  in  reviewing  their  decision,  cannot  interfere. 

I  have  examined  the  testimony  taken  before  respondents, 
and  think  there  was  sufficient  evidence  to  sustain  their  de- 
termination. It  appears  that  there  was  a  performance  on 
a  platform  at  relator's  place  every  night,  Sundays  included, 
consisting  of  music  played  upon  a  piano  and  violin;  that 
relator  told  a  witness  some  of  the  performers  were  hired 
by  him,  and  that  he  said  to  another  witness  "that  he 
would  like  to  stop  the  music,  as  it  would  save  him  the 
expenses  of  the  music,  but  that  he  found  that  as  soon  as  he 
stopped  his  music  people  left  his  saloon  instantly,  and  he 
could  not  make  a  living  if  he  discarded  his  music."  And 
there  was  a  circular  distributed  by  the  relator  which  stated 
that  his  ^ests  would  be  entertained  by  "  the  most  agree- 
able music,  discoursed  by  a  selecto  rchestra,"  and  '*  evening 
concerts  from  eight  to  twelve." 

With  this  evidence  before  the  respondents,  it  cannot  be 
stated  that  their  finding  was  unsupported  by  the  evidence. 

Motion  must  therefore  be  denied. 


George  W.  McLean,  as  Receiver  of  Taxes,  etc.,  pl'flf,  v. 
The  Manhattan  Medicine  Company,  deft. 

(J^eto  Tark  Superior  Court,  Special  Term,  Filed  Nowmber  £4, 1886.) 

Pebsonal   Taxes— No   demand   kecesbabt  befobe   action  brought— 
CoNsoLroATiON  AcT  OF  1882,  §  8<58. 

In  an  action  under  section  863  of  the  Consolidation  Act  to  recover  ar- 
rears of  personal  taxes,  it  is  not  necessary  to  aver  that  a  demand  has  been 
made. 

Demurrer  by  defendant  to  the  complaint  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Thomdyke  &  Saunders,  for  deft;  John  J.  Tbumsend, 
Jr.,  for  nrff. 

Ingraham,  J. — ^The  provisions  of  the  Consolidation  Ax* 
of  1882,  section  863,  under  which  this  action  is  brought, 
provides,  that  any  tax  duly  imposed  for  personal  propertv 
upon  any  person  in  the  city  and  county  of  K  ew  York,  whicn 
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shall  remain  unpaid  and  in  arrears  on  the  15th  day  of  Jan- 
nary  succeeding  the  year  in  which  it  shall  have  been  im- 
posed, may  be  recovered  with  interest  and  costs  by  the 
receiver  of  taxes  in  an  action  in  any  court  of  record  in  this 
state. 

By  this  section  the  only  fact  required  to  sustain  the 
action,  is  that  the  tax  should  be  duly  imposed  for  personal 
property  upon  a  person  in  the  city  and  count}^  of  New 
Yoric,  and  that  such  tax  shall  remain  unpaid  and  in  arreara 
on  the  fifteenth  day  of  January  succeeding  the  year  in 
which  it  shall  have  been  imposed. 

No  demand  is  made  necessary  by  the  act  before  the  action 
is  brought. 

Section  IT  of  title  4  of  part  1  of  the  Eevised  Statutes,  \ 
{vol.  2,  [7th  ed.,]p.  1036),  that  provides  for  a  demand,  only 
applies  to  proceedings  authorized  by  that  title.  Before 
proceedings  could  be  taken  under  that  title,  a  demand 
would  undoubtedly  be  necessary,  but  the  legislature  having 
given  a  right  of  action  where  such  tax  has  been  duly  im- 
posed for  personal  property  and  remains  unpaid  without 
requiring  that  any  demand  should  be  made  upon  the  pjerson 
liable  to  pay  the  taxes  is  not  controlled  by  the  provision  in 
the  prior  act,  requiring  a  demand  to  be  made  oef  ore  pro- 
ceedings under  such  prior  act  could  be  instituted.  I  think, 
therefore,  no  demand  was  necessary. 

The  complaint  allies  that  the  defendant  was  a  domestic 
corporation,  having  its  principal  office  or  place  of  business 
for  the  transaction  of  its  financial  concerns  in  the  city  of 
New  York,  and  that  for  the  year  named  the  officers  desig- 
nated by  law  dbly  assessed  for  the  purpose  of  taxation 
upon  its  capital  stock  the  sum  of  $20,000,  and  that  such 
assessment  was  duly  made  in  the  city  and  county  of  New 
York. 

This  allegation  being  admitted  by  the  demurrer,  the  com- 
missioners nad  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  matter  for  the  purpose  of  an  assessment 
of  property  for  taxation,  and  I  think  their  determination 
can  only  be  reviewed  by  certiorari.  Union  Steamboat  Co. 
V.  BuffalOy  82  N.  Y.,  351. 

If  for  any  reason  not  appearing  on  the  face  of  the  com- 
plaint the  commissioners  had  not  jurisdiction,  it  is  an  affir- 
mative defense. 

I  think  the  complaint  sufficient,  and  the  demurrer  must 
be  overruled  and  judgment  ordered  for  the  plaintiff,  with 
costs,  and  with  leave  to  defendant  to  answer  within  twenty 
days  on  payment  of  costs. 
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Jeremiah  O'Rourke,  Prflf,  v.  The  Henry  Prouse  Cooper 
&  Company,  the  Nippon  Mercantile  Company  et  al., 
Defts. 

(liiew  York  Superior  Court,  l^peeial  Term,  Filed  I^ocember,  188$) 
JiiBiSDicTioN — Op   New  York  bufbriob   court   to  restrain  bummaby 

PROCEEDINGS    BEFORE    A  JUSTICE— LbASE—WhEN    A    CHATTEL    REAL — 

Code  of  Civ.  Pro.,  g§  1480  to  1478— When  period  of  redemption 

DOES  not  apply. 

On  the  facts  of  this  case :  Held,  that  the  superior  court  as  a  court  of 
equity  has  power  to  restrain  summary  proceedings  before  a  justice.  That 
the  lease  of  Henry  Prouse  Cooper  being  for  ten  years,  was  a  chattel  real; 
that  the  lien  under  the  judgment  recovered  in  1883  attached  and  the  lease 
was  properly  sold  thereunder;  that  the  sheriff's  certificate  of  sale  was  suffi- 
cient to  give  the  purchaser  title;  that  though  sold  as  a  chattel  real,  the 
lease  having  at  the  time  of  sale  less  than  three  years  to  run,  the  period  of 
redemption  did  not  apply,  and  sections  1430  to  1478  Code  Civ.  Pro.  did  not 
apply  to  such  a  case;  that  the  court  has  jwwer  to  direct  the  payment  of 
money  into  court  by  a  tenant. 

Samuel  M.  Meeker,  as  executor,  etc.,  let  the  premises, 
No.  292  Fifth  avenue,  to  Henry  Prouse  Cooi)er  for  the  term 
of  ten  years  from  May  1,  1870.  Cooper  at  this  time  sublet 
portions  of  the  premises  to  the  Nippon  Mercantile  Com- 
pany of  310  Broadway  for  the  same  period.  Both  these 
leases  were  recorded.  In  October,  1883,  Cooper  assigned 
the  lease  from  Meeker  to  the  Henry  Prouse  Cooper  & 
Company.  After  the  assignment,  the  Nippon  Mercantile 
Company  paid  rent  to  the  Henry  Prouse  Cooper  &  Company. 

William  L.  Magg  obtained  a  judgment  by  default  against 
Cooper  in  July,  1883.  This  default  was  vacated  for  a  trial 
on  the  merits,  the  judgment  then  obtained  being  allowed 
to  stand  as  security.  In  May,  1886,  the  referee,  to  whom 
the  case  was  referred,  reported  in  favor  of  Flagg,  and  a 
judgment  was  entered  on  the  confirmation  of  that  report 
May  26,  1886.  Flagg  issued  an  execution  on  this  judgment 
which  was  returned  unsatisfied.  He  then  issued  another 
execution  on  the  judgment  recovered  July  3,  1883,  and 
under  that  execution  the  sheriff  sold  as  a  chattel  real  the 
interest  of  Henry  Prouse  Cooper  which  he  had  in  the  above 
lease  on  July  8,  1883.  Motions  were  made  to  set  these 
executions  aside  on  the  ground  of  various  irregularities, 
which  were  denied.  Jeremiah  O'Rourke  became  the  pur- 
chaser of  Cooper's  interest  at  the  sheriiFs  sale,  and  notified 
the  tenants  of  the  building  292  Fifth  avenue  of  his  pur- 
chase and  demanded  from  tnem  the  rent  due.  At  the  fime 
of  the  sale  O'Rourke  received  a  sheriff's  certificate  of  sale, 
but  no  deed  was  given. 

The  Nippon  Mercantile  Company  refused  to  pay  the  rent 
due  and  summary  proceedings  were  commenced  against  it  in 
the  sixth  district  court  by  the  Henry  Prouse  Cooper  and 
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Company.  These  proceedings  were  stayed  by  injunction 
and  the  case  removed  to  the  superior  court. 

The  motion  to  continue  the  injunction  was  heard  by 
Ingraham,  J. 

Wm.  L.  Flaggy  for  plt'flf ;  F.  F.  Van  Derueevy  for  Henry 
Prouse  Cooper  &  Co. ;  Charles  Jff.  Murray y  for  Nippon  Mer- 
cantile Co. 

Ingraham,  J.— The  general  term  of  this  court,  in  the  case 
Fla^g  V.  Cooper  et  al.  held  that  the  execution  issued  in 
that  action  under  which  the  sale  by  the  sheriff  was  made 
was  vaUd,  and  that  decision  is  binding  upon  me  on  this 
application. 

1  think  this  court  has  jurisdiction  to  restrain  the  execution 
of  a  warrant  to  disposses  where  it  appears  that  since  the 
making  of  the  lease  the  title  of  the  lessor  to  the  leasehold 
premises  has  been  divested,  and  where  that  question  can 
not  be  properly  disposed  of  by  the  justice.  It  was  so  held 
in  Oilman  v.  Prenticey  reported  in  the  Daily  Register  of 
November  9,  1886. 

The  only  question  remaining  is  whether  the  plaintiff  has 
obtained  by  me  sale  under  the  execution  a  valid  title  to  the 
lease  held  by  the  defendants,  The  Henry  Prouse  Cooper 
&Co. 

By  section  five  of  article  first,  of  title  two  of  the  Revised 
Statutes,  seventh  edition,  page  2175,  it  is  provided:  "Estates 
for  years  shall  be  chattels  real."  The  interest,  therefore,  of 
Henry  P.  Cooper  and  Co.,  at  the  time  of  the  entry  of  the 
judgment  in  favor  of  Flagg  against  Cooper,  was  therefore 
a  chattel  real. 

By  section  1251  of  the  Code  it  is  provided:  "Except  as 
otherwise  specifically  prescribed  by  law,  a  judgment  nere- 
af  ter  rendered,  and  which  is  docketed  in  the  county  clerk's 
office,  as  prescribed  in  this  article,  binds  and  is  a  charge 
upon — ten  years  after  filing  the  judgment  roll  and  no 
longer — the  real  property  and  chattels  real  in  that  county 
which  the  iudgment  debtor  has  at  the  time  of  so  docketing 
it,  of  which  he  acquires  at  any  time  afterwards  and  within 
the  ten  years." 

By  the  docketing  of  that  judgment  against  Henry  P. 
Cooper  the  plaintiff  acquired  a  uen  upon  a  lease  of  the 
premises  in  question.  iJnder  the  execution  issued  on  that 
judgment  the  sheriff  advertised  the  leasehold  property  for 
sale,  and  on  the  24th  day  of  July,  1886,  sold  to  the  plaintiff 
all  the  right,  title  and  interest  of  Henry  Prouse  Cooper 
that  he  had  on  the  3d  day  of  July,  1883,  in  and  to  the  lease 
herein  described,  and  duly  dehvered  to  the  plaintiff  in 
this  action  a  bill  of  sale  therefor.  The  sale  appears  to  be 
N.  T.  Rep.,  Vol.  HI.        70 
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r^ular^  and  so  far  as  appears  the  sale  was  made  in  accord- 
ance with  the  i)rovisions  of  the  Code  for  the  sale  of  personal 
property.  Article  3,  sections  1430  to  1*78,  do  not  apply  to 
a  sale  under  this  execution,  because  at  the  time  of  tne  sale 
they  had  less  than  three  years  to  run. 
By  section  1430  it  is  provided  that  the  expression  real 

5)ropertv,  as  used  in  this  and  the  succeeding  article,  mclude 
easehold  property,  where  the  lessee  or  his  assignee  is  pos- 
sessed at  the  time  of  the  sale  of  at  least  five  years  unex- 
pired term  of  the  lease.  The  leasehold  interest  not  bein^ 
real  property,  it  must  be  sold  as  personal  property  and 
upon  the  sale  under  the  execution  the  property  sold  vested 
immediately  in  the  purchaser. 
I  think,  therefore,  on  the  facts  as  they  appear  in  this  ap- 

i)hcation  that  the  plaintiff  has  obtained  a  valid  title  to  tiie 
ease  by  the  sale  under  the  execution.  The  defendant,  the 
Nippon  Mercantile  Company,  having  appeared  and  asked 
leave  to  pay  the  amount  of  rent  due  into  court,  if  such  pay- 
ment is  made  to  the  ci*edit  of  the  action  within  ten  oays 
after  the  service  of  the  order  on  this  motion,  the  injunction 
will  be  continued  against  the  defendslnt,  the  Henry  Prouse 
Cooper  &  Co.,  restraining  them  from  executing  any  war- 
rant to  dispossess  the  Nippon  Mercantile  Company  until 
the  further  order  of  this  court. 

Plaintiff  to  have  ten  dollars  of  this  motion,  to  abide  the 
event.  

John  J.  Higks^  Eesp't,  v.  Lucius  E.  CmrTENDEN  et  al., 

Appl'ts. 

(NetD  York  Common  Pleas,  General  Term,  Filed  December  6,  1886,) 
1.  Judgment— Errob. 

Where  a  judgment  charges  defendants  in  their  individual  capadty,  it 
appearing  by  the  record  that  plaintiff  knew  they  were  acting  as  agents, 
held,  that  the  judgment  should  not  stand. 

%  EVIDENCB — QUBSTION  OP  FACT. 

Whether  or  not  plaintiff  was  employed  as  a  * 'special  detective  "  was  a 
question  of  fact  and  not  a  matter  of  opinion,  and  all  facts  relating  to  such 
employment  should  be  allowed  in  eviaence. 

J.  L,  Brower,  for  resp't;  J.  M.  Drysdale,  for  app'lts. 

Larremore,  Ch.  J. — I  do  not  think  this  judgment  should 
stand.  The  defendants  have  been  charged  upon  their 
original  responsibility,  when  it  appears  by  the  record  that 

?laintiff  knew  they  were  acting  as  attoraeys  for  Hatch  & 
^eters.  This  alone  should  impeach  the  judgment. 
It  is  manifest  upon  the  papers  submitted,  that  this  is  not 
a  case  of  an  undisclosed  principal.  The  plaintiff  knew  of 
them,  and  asked  if  he  should  see  Mr.  Peters.  The  question 
of  liability  here  involved  is  rally  discussed  ana  decided  in 
Buck  V.  Amiden,  4  Daly,  126. 
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Moreover^  the  exception  at  page  8  was  well  taken. 
Whether  or  not  plaintiff  was  employed  as  ^*a  special  de- 
tective "  was  a  question  of  fact,  and  not  a  matter  or  opinion. 
JilR  the  facts  relating  to  the  employment  should  have  been 
allowed  in  evidence. 

The  judgment  should  be  reversed,  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Daly,  J.,  concurs.  ^^ 

Lawrence  O'Connor,  Resp't,t;.  Andreas  H.  Goureaub, 

Apprt. 

(New  York  Chmmon  Picas,  General  Term,  Filed  Jkomber  6,  1886,) 

1.  LAin>LORD     AKD    TENANT — OOYBNAKT    TO    RBPAm— DAMAGES    BEOOYER- 

ABLE  ON  BREACH  OF. 

In  a  lease  made  by  the  plaintiff  he  agreed  to  make  all  necessary  repairs 
to  the  building  leased.  In  an  action  for  rent  the  defendant  set  up  a 
counter-claim  for  damages  to  goods  arising  from  a  neglect  on  plidntiff's 
part  to  perform  his  covenant.  From  the  evidence  it  appeared  that  at  de- 
fendant's request  plainti£f  made  repairs  as  to  the  manner  of  which  no 
objection  was  made;  some  time  subsequent  a  leak  was  discovered  in  the 
roof  at  a  place  to  which  defendant  claimed  to  have  called  plaintiffs'  atten- 
tion. Hddf  that  there  was  no  breach  of  covenant;  under  t..c  covenant  tibie 
damages  for  its  breach  must  be  those  contemplated  or  reasonably  supposed 
to  be  contemplated,  by  the  parties  at  the  time  of  the  contract. 

2.  Safe— Tenant  must  exercise  DiLiaENCB. 

A  tenant  cannot  neglect  reasonable  efforts  to  protect  himself  and  his 
landlord  from  injury  and  loss,  nor  can  he  reap  any  advantage  from  his 
own  negligence. 

E,  Ooldschmidty  for  resp't;  Henry  W.  Sacketty  for  appl't. 

Larremore,  Ch.  J. — This  action  was  brought  upon  a 
written  lease  to  recover  a  balanceof  rent,  which  was  ad- 
mitted to  have  been  unpaid.  Plaintiflf's  claim  was  resisted 
upon  the  ground  that  in  the  lease  executed  by  him  he  had 
agreed  to  make  all  necessary  repairs  to  the  building;  that 
he  had  failed  to  perform  his  covenant  in  this  respect,  and 
negligently  allowed  the  roof  of  the  building  demised  to 
beoome  insecure  and  leaky,  in  consequence  of  which  the 
rain  flowed  through  it  and  damaged  the  defendant's  goods, 
as  he  alleged,  to  the  extent  of  eighty-four  dollars,  which 
last  named  amount  he  counter-claimed  against  the  rent. 

It  appears  from  the  testimony  that  the  plaintiff  was  re- 
quested to  repair,  the  premises,  which  he  did.  No  com- 
plaint or  objection  was  made  by  defendant  as  to  the 
manner  in  which  the  repairs  were  made.  Some  five 
months  after  the  repairs  nad  been  made  a  severe  rain 
storm  occurred,  following  a  prolonged  frost.  A  leak  in  the 
roof  was  then  discovered,  at  a  place  to  which  defendant 
claims  he  called  the  plaintiff's  attention. 

I  do  not  find  from  the  testimony  that  the  plaintiff  failed 
or  refused  to  perform  his  covenant.  He  sent  a  mechanic 
to  make  repairs  upon  each  occasion  where  he  was  notified. 
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He  even  insisted  upon  a  guarantee  from  the  roofer  that  the 
roof  was  good  for  two  years. 

The  court  in  the  first  instance  directed  a  verdict  for 
plaintiff,  subject  to  its  farther  oj)inion,  under  the  provision 
of  section  1185  of  the  Code  of  Civil  Procedure,  and  subse- 
quently set  aside  the  verdict  and  directed  judgment  for  the 
defendfant 

This  judgment  was  reversed  by  the  general  term  of  the 
dty  court,  and  from  its  order  this  appeal  is  taken. 

Under  the  covenant  in  the  lease  in  question,  the  authori- 
ties seem  to  agree  that  damages  for  its  breach  must  be 
those  which  were  contemplated  or  may  be  reasonably  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties 
at  the  time  of  the  contract.  If  the  landlord  fails  to  repair 
agreeably  to  his  covenant,  the  tenant  may  make  the  repairs 
ai  the  landlord's  expense,  and  charge  him  with  the  dimin- 
ished value  of  the  premises  in  consequence  of  the  want  of 
it.    Myers  Y,  Bums,  35  N.  T.,  269;  Cook  v.  Sotiie,  56  id.,  420. 

The  learned  coimsel  for  the  appellant  claimed  that  be- 
cause the  rain  came  in  and  damaged  his  goods,  he  was 
entitled  to  recover  the  amount  of  his  loss  from  the  land- 
lord, without  regard  to  what  it  would  have  cost  to  make 
the  repairs. 

As  was  stated  in  the  opinion  of  the  general  term  by  Mc- 
Adam,  Ch.  J.:  '^If  the  repairs,  i.  e.,  stopping  a  leak,  might 
have  been  made  at  the  cost  of  one  dollar,  the  tenant  may 
leave  it  imdone,  and  charge  the  landlord  whatever  damage 
the  ra;in  may  in  consequence  do  to  his  goods,  without  limit 
to  the  amount." 

A  tenant  cannot  neglect  reasonable  efforts  to  protect 
himself  and  his  landlord  from  injury  and  loss,  nor  can  he 
reap  any  advantage  from  his  own  negligence. 

It  is  not  claimed  on  the  part  of  the  defence  that  the 
repairs  were  negligently  made  bv  the  landlord,  but  that  he 
failed  and  neglected  to  perform  his  covenant.  This  distin- 
guishes the  case  at  bar  from  Walker  v.  Swayzee  (3  Abb. 
fr.,  138)  where  the  defendant  undertook  to  make  repairs, 
which  were  done  in  an  insuflScient  and  improper  manner, 
and  where  damages  were  allowed  on  the  ground  of  negU- 
gence  on  the  part  of  the  landlord.  • 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Van  Hobsen  and  Daly,  JJ.,  concur. 

Jacob  Meehan,  Eesp't,  v.  Jacjob  D.  Butler,  App'lt. 

'    {NeuD  Torh  Common  Pleas,  General  Term,  FOed  Deeemmher  6,  1886.) 
Judgment— Action    on    an    agreement— Admission— When    not    mc- 

VERSED. 

In  an  action  before  a  justice  on  an  agreement,  it  was  admitted  at  the  oat- 
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set  by  defendant's  counsel  that  "  There  is  a  certain  amount  due;  I  do  not 
know  the  amount.  There  is  the  sum  of  ninety-four  dollars  to  be  paid." 
Held,  on  appeal  that  judgment  being  rendered  for  this  amount  and  costs, 
in  view  of  the  conflicting  evidence  presented  by  the  return  of  the  justice, 
there  was  no  reason  to  overrule  it. 

J.  P.  Fallon,  for  resp't;  John  C.  Shaw,  for  app'lt. 

Larremore,  C.  J. — The  appellant  relies  upon  Murray  v. 
Baker  (6  Hun., 264), as  authority  for  reversing  this  judgment. 
In  that  case  it  was  held  that  the  plaintiff's  nght  of  recovery 
was  dependant  upon  a  condition  precedent  with  which  there 
was  no  proof  of  compliance. 

In  this  case  it  was  admitted  at  the  outset  by  defendant's 
counsel,  *'  There  is  a  certain  amount  due,  I  don't  know  the 
amount.  There  is  the  sum  of  ninety -four  dollars  to  be  paid. " 
For  this  amount  and  costs,  judgment  was  rendered,  and  I 
fail  to  see  in  view  of  the  conflicting  testimony  presented  by 
the  return  why  the  conclusion  oi  the  justice  should  lie 
overruled. 

The  judgment  appealed  from,  should  be  affirmed  with 
costs. 

Daly,  J. — I  concur  in  aflftrming  becausp  there  was  a  dis- 
pute as  to  the  terms  of  agreement,  although  the  plaintiffi's 
testimony  is  not  very  clear,  notwithstanding  that  ne  is  evi- 
dently an  honest  witness,  and  meaning  to  teU  what  actually 
occurred.  The  agreement  was  not  m  vmting,  although 
there  is  a  memorandum  of  defendant's  version  of  it  made 
soon  after  it  was  entered  into.  There  is  also  some  question 
on  the  evidence  as  to  whether  plaintiff  was,  or  was  not 
authorized  to  take  any  part  of  the  sand  he  had  removed 
fix)m  the  cellars.  If  he  might  do  so,  then  defendant  ought 
not  to  have  prevented  his  taking  what  had  been  so  removed 
and  placed  on  the  lots. 

The  plaintiff  had  done  the  work,  and  the  only  question 
was  the  mode  of  payment;  where  there  is  conflict  as  to  the 
agreement  on  that  point,  the  finding  should  not  be  disturbed. 

Daly  and  Van  Hoesen,  J.  J.  concur. 


WiLHELMiNA  Freidman,  admr'x,  App'lt,  v.  The  Dry  Dock, 
East  Broadway  and  Battery  Eailroad  Company, 
Eesp't. 

(New  York  Common  Pleas,  General  Term,  IMed  December  6, 1886,) 

1.  Negligence— Accident— EviDBNCB. 

The  fact  that  an  accident  has  occurred  which  resulted  in  the  loss  of  life 
is  not  per  se  evidence  of  the  liability  of  a  defendant  who  is  a  factor  in  the 
accident. 

2.  Same— -BxTBDEN  or  fboof. 

The  burden  of  proof  rests  u^n  the  plaintiff,  and  failing  to  establish  his 
cause  of  action,  the  complaint  is  properly  dismissed. 
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8  Same— When  a  kattbb  of  pact. 

In  a  case  wnere  differeDt  persons  might  diifer  in  opinion  as  to  whether 
an  act  is  or  is  not  negiigence,  it  is  a  matter  of  fact  to  be  submitted  to  the 
Jury     (Per  Van  Hoesen,  J.,  in  dissenting  opinion.) 

Aaron  Kahn,  for  app't;  Bobinsoriy  Scribner  dt  Brighty  for 
resp't. 

Larremore,  Ch.  J. — The  learned  counsel  for  the  appellant 
intently  submitted  that  this  case  should  have  gone  to  the 
iurv.  In  deference  to  his  positive  statement,  the  court 
took  the  case  for  further  consideration.  An  examination 
of  the  record  confirms  the  impression  left  upon  the  conclu- 
sion of  the  ar^ment. 

What  question  was  presented  by  the  evidence  that  should 
have  been  submitted  to  the  iurv  ?  An  accident  occurred 
which  resulted  in  a  loss  bt  life,  but  this  per  se  is  not  evi- 
dence of  defendant's  Uability.  We  must  look  to  the  testi- 
mony disclosed  upon  the  trial.  Mr.  SuUivan,  a  witness  for 
the  plaintiff,  testified  as  follows:  *'I  saw  the  deceased  put 
up  his  hand  to  the  car  to  stop,  and  that  time  he  was  from 
ten  to  fifteen  feet  from  the  car,  and  he  tijrned  to  get  away, 
and  the  cai  came  down  so  guick  that  he  could  not." 

Why  a  man  in  the  exercise  of  ordinary  discretion  in  front 
of  a  car  from  ten  to  fifteen  feet  could  not  have  escaped  it, 
is  simply  marveUous.  The  testimony  of  Gteorge  B.  Kowell 
and  Onarles  G.  Bates  lend  no  light  in  fixing  the  defendant's 
responsibiUty.  The  burden  of  proof  was  upon  the  plaintiff, 
ana  having  failed  to  sustain  her  cause  of  action,  we  think 
the  complaint  was  properlv  dismissed. 

Judgment  affirmed,  witn  costs. 

Daly,  J. — It  was  not  proved  that  the  accumulations  of 
ice  and  snow  beside  defendant's  track  were  placed  or  left 
there  by  defendant;  the  plaintiff's  witness  could  not  tell 
how  it  came  there.  It  was  not  shown  that  the  driver  of 
the  car,  after  he  saw  or  could  have  seen  the  plaintiff  at- 
tempting to  cross,  omitted  any  precaution  whicn  he  might 
have  taken  to  prevent  an  accident.  The  plaintiff  attempted 
to  cross  not  a  regular  crossing,  but  about  forty-five  feet 
from  it,  where  there  was  no  passage  nor  cleaning.  His 
negligence  was  conclusively  established. 

I  concin*  for  affirmance. 

Van  Hoesen,  J.  (dissenting).— The  evidence  shows  that 
on  an  evening  in  January,  tne  plaintiflPs  intestate,  an  old 
man  of  sixty-seven,  started  to  cross  Grand  street,  from  the 
north  side  to  tiie  south  side.  Between  the  sidewalk  on  the 
southerly  side  of  Grand  street  and  the  railway  track  next 
to  it,  thero  was  a  snow  bank  two  feet  or  moro  in  height. 
The  intestate,  whose  name  was  Henry  Freidman,  saw  the 
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defendant's  car  when  it  was  about  fifteen  or  twenty  feet 
firom  him,  and  he  called  to  the  driver  "Stop  !  stop !"  Freid- 
man  at  that  time  was  in  the  middle  of  the  track  upon 
which  the  car  was  approaching.  There  was  another  car 
coming  upon  the  other  track  in  an  opposite  direction.  The 
car,  to  the  driver  of  which  Friedman  called,  did  not  stop, 
but  Freidman  got  safely  across  the  track,  and  probably 
would  have  escaped  all  injury  had  it  not  been  for  tiie  snow 
bank  which  blocked  his  way.  Between  the  snow  bank 
and  the  car  Freidman  was  caught,  and  he  fell  down,  or 
was  knocked  down,  so  close  to  the  rail,  that  as  he  lay  on 
his  side,  one  of  the  fore  wheels  of  the  car  ran  over  his  leg 
and  produced  a  wound  that  resulted  in  his  death.  Upon 
this  state  of  facts,  the  judge  dismissed  the  complaint.  In 
this  I  think  he  erred.  Whilst  it  is  not  clear  tnat  the  de- 
fendant's driver  was  to  blame,  and  whilst  it  is  possible 
that  a  jury  would  have  found  that  he  was  not  negligent, 
the  judge  could  not,  as  matter  of  law,  say  that  the  driver 
did  all  that  a  prudent  man  should  have  done.  Whether 
the  driver  should  have  driven  on  a  smart  trot  when  he  saw 
the  a^d  Freidmami  attempting  to  scale  the  snow  bank,  or 
standme  on  the  narrow  strip  between  the  snow  bank  and 
the  track,  is  a  question  of  fsuet  that  should  have  been  sub- 
mitted to  the  jury. 

I  can  see  no  reason  for  holding,  as  matter  of  law,  that 
Freidman  was  negUgent.  Perhaps,  the  jury  might  have 
found  that  he  was,  but  if  I  had  be^n  sitting  as  a  juror,  per- 
haps I  should  have  found  that  he  was  not.  It  would  have 
been  easy  for  a  vigorous  man  to  leap  to  the  top  of  the 
snow  bank  and  get  away.  If  the  bank  had  been  only 
eighteen  inches  in  height,  it  is  possible  that  Freidmann 
could  have  reached  its  top.  If  the  bank  were  of  soft  snow, 
Freidmann  might  have  been  saved,  for  he  could  easily  have 
stepped  in  it  and  got  away;  and  there  is  nothing  in  the 
evidence  to  show  that  Freidmann  knew,  or  ought  to  have 
known,  that  the  bank  was  of  ice,  or  of  snow,  frozen  so 
hard  that  he  could  not  wade  through  it.  It  is  plain  that 
Freidmann  had  ample  time  to  get  across  the  track,  but 
whether  it  was  careless  of  him  to  venture  across  in  front  of 
the  approaching  car,  in  view  of  the  fact  that  the  snow 
bank  obstructedthe  way  to  the  sidewalk  to  which  he  was 
^oing,  is  a  matter  as  to  which  different  conclusions  wiU  be 
drawn  by  different  men.  The  case  ought,  therefore,  to 
have  been  submitted  to  the  jiuy. 
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Robert  Finley  Smith  v.  Robert  A.  Joyce. 

{New  York  Common  Pleas,  General  Term,  Filed  December  6,  1886.) 

1.  Judgment— Entry  of— Code  op  Civil  Procedure,  §  768— Death   of 

PARTY  AFTER  VERDICT — HeFEREE    TO    COMPUTE    IN  FORECLOSURE— RE- 
PORT OF,   NOT  WITHIN  THIS  SECTION. 

In  an  action  for  the  foreclosure  of  a  mortgage,  where  all  the  def endants, 
except  infants,  had  made  default,  and  the  latter  had  interposed  the  usual 
general  answers  by  guardian  ad  litem,  a  referee  was  appointed  to  compute 
the  amount  due  to  the  plaintiff  for  principal  and  interest  upon  the  bond 
and  mortgage,  set  forth  in  the  plaintiff's  complaint,  and  also  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  plaintiff's  complaint,  and  to 
examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any  pa3rments  which  have 
been  made.  Held,  that  the  report  of  such  a  referee  was  not  a  report 
within  the  meaning  of  section  763,  Code  of  Civil  Procedure;  the  provision 
contemplates  a  decision  by  a  referee  which  determines  the  rights  of  the 
parties  to  the  controversy. 

2.  Same— JuDGBiENT  for  plaintiff — Effect  of  entry  without  revivor 

In  this  case,  after  the  filing  of  the  above  mentioned  report,  the  plaintiff 
died,  and  subsequently  final  judgment  was  entered  in  his  name.  Held, 
that  the  action  should  have  been  reviewed  by  the  personal  representatives 
of  the  plaintiff,  because  he  died  before  anv  decision  in  the  matter,  but  the 
omission  to  take  this  step  was  an  irregularity  merely  because  the  judg- 
ment was  in  favor  of  the  deceased  party.  , 

8.  Same — Sale  under  judgment — Title  of  purchaser — How  affected. 

The  proceedings  to  sell  under  the  judgment  without  the  revival  by  the 

personal  representatives  of  the  plaintiff  is  a  mere  irregularity,  and  that 

only  because  of  the  irregularity  of  the  judgment.    The  title  of  a  purchaser 

on  the  sale  is  not  affectSi. 

Agreed  case  in  controversy,  submitted  without  action. 
James  A.  Ross^  for  pl'ff ;  Meyer  Putzely  for  deft. 

Daly,  J. — The  first  question  in  the  case  arises  upon  the 
construction  of  section  763  of  the  Code  of  Civil  Procedure, 
which  provides:  '*  K  either  party  to  an  action  dies,  after  an 
accepted  offer  to  allow  judgment  to  be  taken,  or  after  a 
verdict,  report  or  decision,  or  an  interlocutorv  judgment, 
but  before  final  judgment  is  entered,  the  court  must  enter 
final  judgment,  m  the  names  of  the  original  parties,  unless 
the  offer,  verdict,  report  or  decision  or  the  interlocutory 
judgment  is  set  aside."  The  question  is  whether,  in  an 
action  for  the  foreclosure  of  a  mortgage,  where  all  the  de- 
fendants, except  infants,  have  made  default,  and  the  latter 
have  interposed  the  usual  general  answer,  by  guardian, 
ad  litem,  the  report  of  a  referee  appointed  ^  to  compute  the 
amount  due  to  the  plaintiff  for  the  principal  and  interest 
upon  the  bond  and  mortgage,  set  forth  m  the  plaintiff's 
complaint,  and  also  to  take  proof  of  the  facts  ana  circum- 
stances stated  in  the  plaintiff's  complaint,  and  to  examine 
the  plaintiff,  or  his  agent  on  oath,  as  to  any  payments 
whicn  have  been  made, "  is  a  report  within  the  aoove  quoted 
section  of  the  Code. 
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In  this  case  it  was  the  plaintiff  who  died,  after  the  filing 
of  the  report,  and  before  the  entry  of  final  judgment,  and 
final  iudgment  was  entered  upon  the  motion  of  the  plaint- 
iff's attorney  of  record. 

The  second  question  submitted  is,  whether  the  sale  of  the 
premises  under  such  judgment,  was  vaUd  without  a  revivor 
by  the  personal  representative  of  the  deceased  plaintiff;  and 
the  whole  controversy  is,  whether  the  title  of  tne  piux^haser 
at  such  sale,  (who  was  the  mortgager  and  a  defendant  in 
the  action,  and  who  had  no  notice  of  the  death  of  the 
plaintiff)  is  affected  by  the  omission  to  revive  the  action, 
either  before  or  after  judgment.  The  deceased  plaintiff 
left  a  last  will  and  testament,  appointing  executors,  to 
whom  letters  were  issued  after  tne  sale. 

The  title  of  a  purchaser  upon  a  judicial  sale  is  not  affected 
by  the  defects  in  the  proceedings,  which  rendered  the  judg- 
ment irregular,  and  m  consequence  of  which  it  might  have 
been  set  aside.  De  Forest  v.  Farley.  62  N.  Y.,  628.  I  am 
inclined  to  the  opinion  that  the  report  of  a  referee  appointed 
to  compute,  take  proof,  etc.,  in  a  foreclosTore  suit,  is  not  the 
report  meant  by  section  763  of  the  Code  above  quoted,  but 
that  that  provision  contemplates  a  decision  by  a  referee, 
which  determines  the  rights  of  the  parties  to  a  controversy, 
as  they  would  be  determined  bv  a  verdict,  decision  of  a 
judge,  or  interlocutory  judgment.  It  has  been  held  by  the 
supreme  comrt,  that  the  section  does  not  embrace  judgments 
by  default,  and  I  think  the  conclusion  correct.  Urant  v. 
Griswold,  21  Hun.,  509,  513. 

The  action  should  have  been  revived  by  the  personal 
representatives  of  the  plaintiff  because  he  died  before  any 
decision  in  the  action  {Uerry  v.  Post,  13  How.  Pr.  R.,  118), 
but  the  omission  to  take  this  step  was  an  irregularity 
merely,  and  did  not  render  the  judgment  void,  because  it 
was  in  favor  of  the  deceased  part)^.     It  is  only  where  a 

Sxty  against  whom  the  judgment  is  rendered  dies  before 
e  veraict,  decision  or  report  against  him,  that  the  judg- 
ment is  absolutely  void.  Code  Civ.  Pro.,  §  765.  This  ex- 
press provision  for  the  particular  case  excludes  the  con- 
struction that  the  judgment  in  any  other  case  is  absolutely 
void.  If  not  absolutely  void,  it  is  voidable  only  because 
irregular,  and,  therefore,  under  the  decision  in  De  Forest  v. 
Farley y  above  cited,  the  title  of  the  purchaser  is  not  affected. 
The  view  of  the  learned  justice  in  the  special  term,  case  of 
Oerry  v.  Postj  above,  to  the  effect  that  the  judgment  and 
sale  are  void,  must  be  deemed  to  be  in  conflict  with  the 
latter  decision  of  the  court  of  appeals. 

The  proceedings  to  sell  under  the  judgment  without  the 
revival  by  the  personal  representatives  of  the  plaintiff  is 
N.  Y.  Rep.,  Vol.  HI.        71 
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also  a  mere  irregularity,  and  that  only  because  of  the 
irregularity  of  the  judgment,  not  otherwise.  Had  the 
deatn  of  the  plaintiff  occurred  after  the  judgment,  and 
before  the  sale,  it  would  not  have  affected  the  sale.  Lynde 
V.  O'Donnell^  21  How.  Pr.  E.,  34.  Even  upon  the  deatti 
of  the  defendant,  the  mortgagor,  after  decree  and  before 
its  enrollment,  it  would  not  be  necessary  to  revive  the 
action  before  the  sale.  Harrisons.  Simonsy  3  Edw.  Ch., 
415,  cited  and  approved  in  Hays  v.  TJwmae,  56  N.  Y.,  522. 
The  answers  to  the  second,  thu-d  and  fourth  questions  sub- 
mitted in  the  case  must  be  answered  in  the  negative,  and 
judgment  upon  the  agreement  rendered  in  favor  of  Joseph 
Finley  Smith  without  costs. 
Larremore,  C.  J.,  and  Van  Hoesen,  J.,  concur. 

Isaac   Marks,  Eesp't,   v.   Long  Island  Eailroad  Com- 
pany, App'lt. 

(2^eiD  York  Common  Pleas,  General  Term,  Filed  Deceemher  6, 1886.) 
Pebsonal  injury— Damages— Evidence. 

In  action  to  recover  damages  for  personal  injuries  the  plaintiff,  a  maru- 
facturer  of  clothing,  testified  Uiat  he  made  contracts  for  the  work,  ffot  the 
goods,  brought  them  home,  and  superintended  the  making  so  as  to  oe  sat- 
isfactory to  I  ho  trade.  On  the  trial,  in  proof  of  damages,  he  was  allowed 
to  show  his  earnings  in  the  business,  upon  the  ^und  that  his  personal 
skill,  e  perience  and  knowledge  were  required  m  it,  and  that  he  could 
have  employed  no  one  else  to  take  his  place.  Held,  that  such  evidence  was- 
incompetcnt.  Though  success  in  every  business  is  due  to  the  special 
fitness  and  aptness  of  the  men  at  the  head  of  it,  the  profits  do  not  depend 
solely  upon  the  skill  of  the  individual,  and  will  not,  therefore,  be  the 
measure  of  his  damages  when  he  seeks  to  recover  for  his  loss  of  time» 
ability,  and  opportunity,  to  earn  money  arising  from  personal  injury. 

Appeal  by  defendant  from  judgment  in  favor  of  plaintiflf 
for  $10,000  damages,  besides  costs,  for  personal  injuries 
sustained  through  defendant's  negligence. 

Vanderpool,  Crrcen  &  Cumming,  for  resp't;  Hinsdale  dr 
Spragiiey  for  applt. 

Daly,  J. — The  exceptions  in  this  case  are  to  rulings  on 
the  question  of  damages  only.  The  plaintiff  was  a  manu- 
facturer of  clothing.  He  employed  hands  to  sew  and  make 
up  clothing  which  was  cut  and  furnished  to  him  in  lai-ge 
quantities  by  dealers  in  clothing  upon  contract.  He  maae 
the  contracts  personally,  and  overlooked  the  work.  He 
was  allowed  to  show  his  earnings  in  this  business  upon  the 
grounds  that  his  personal  skill,  experience  and  knowledge 
were  requu-ed  in  it,  and  that  he  could  not  have  employed 
another  person  to  take  his  place  with  equal  efificiency. 
The  appellant  claims  that  these  *^ earnings"  were  profits, 
and  that  the  proof  should  have  been  exduded  under  the 
ruling  in  Maslerton  v.  Village  of  Mt.  Vernon  (58  N.  Y.,  391), 
where  it  is  held  that  proof  of  past  profits  of  the  business. 
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in  which  the  plaintiff  was  engaged  was  incompetent  in  an 
action  to  recover  damages  for  personal  injuries. 

In  that  case  the  plaintiff  had  been  engaged  in  the  tea  im- 
porting and  jobbing  business,  buying  and  selling  teas;  he 
had  a  partner  who  attended  to  the  sales,  while  he  made 
the  purchases,  and  in  pmrchasing  teas  a  high  degree  of  skill 
was  necessary,  which  plaintiff  possessed;  and  in  conse- 
quence of  the  injuiy  the  plaintiff  could  not  purchase  teas, 
and  there  was  a  great  falling  off  in  the  business  of  the  firm. 
In  the  case  before  us  plaintiff  testified  that  he  made  the 
contracts  down  town  for  the  work,  got  the  goods  and 
brought  them  home,  and  then  superintended  the  making 
so  as  to  be  satisfactory  for  the  trade;  and  that  *Ho  go  down 
town  and  make  contracts,  you  cannot  get  any  one  to  do 
that  for  you." 

There  is  no  distinction  between  these  cases  except 
that  the  plaintiff  in  the  one  cited  was  in  the  mercantile 
business,  and  in  this  case  the  plaintiff  is  in  the  manufac- 
turing business.  It  was  for  the  loss  of  profits  that  plaintiff 
recovered,  although  his  counsel  calls  it  earnings.  If  this 
plaintiff  had  the  right  to  recover  his  loss  in  his  business, 
Masterton  had  surely  the  right;  but  the  court  in  respect  to 
his  claim  say:  "  These  profits  depend  upon  too  many  con- 
tingencies, and  are  altogether  too  uncertain  to  furnish  any 
safe  guide  in  fixing  the  amoimt  of  damages." 

'*The  plaintiff  had  the  right  to  prove  the  business  in 
which  he  was  engaged,  its  extent  and  the  particular  part 
transacted  by  him,  and,  if  he  could,  the  compensation 
usually  paid  to  persons  doing  such  business  for  others. 
These  are  circumstances  the  jury  have  a  right  to  consider 
in  fixing  the  value  of  his  time.  But  they  ought  not  to 
be  pernutted  to  speculate  as  to  the  uncertain  profits,  of 
commercial  ventures  in  which  the  plaintiff  if  uninjured 
would  have  been  engaged." 

It  is  true  that  the  plaintiff  here  testified  that  he  could  not 
employ  any  person  to  go  down  town  and  make  contracts 
for  work,  but  the  element  of  i)ersonal  skill  and  experience 
was  even  stronger  in  the  case  of  Masterton,  where  the  ques- 
tion was  as  to  judgment  in  the  buying  of  teas,  although  it 
does  not  appear  that  there  was  any  testimony  in  that  case 
as  to  ability  to  employ  others  to  do  the  work.  It  is  not  too 
much  to  assume  however,  in  every  such  case,  that  success 
m  every  business  is  due  to  the  special  fitness  and  aptness  of 
the  men  at  the  head  of  it  or  of  its  various  departments,  but 
the  profits  of  such  business  do  not  depend  solely  upon  the 
skin  of  the  individual,  and  are  not  therefore  the  measure  of 
his  damage  when  he  seeks  a  recovery  for  his  loss  of  time, 
ability,  and  opportumty,  to  earn  money  arising  from  per- 
sonal injury. 
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The  court  chargea  the  jury  that  the  loss  in  business 
which  the  jury  thought  the  direct  result  of  the  injury 
would  be  an  element  of  damage.  The  defendants  counsel 
asked  an  instruction  that  *'the  plaintiff's  profits"  before 
the  injiny,  cannot  furnish  a  guide  in  fixing  the  amount  of 
pecuniary  loss.  Profits  in  business,  depend  upon  many 
contingencies,  and  the  jiny  must  dismiss  the  plaintiff's 
proof  of  profits  wholly  from  their  consideration."  The 
court  dechned  to  charge  upon  the  subject,  except  as  already 
charged,  and  added  **  They  may  be  taken  into  consideration 
in  estimating  the  amount  of  damages."  Defendant  ex- 
cepted. Defendant  also  asked  the  court  to  charge  that  the 
jury  cannot  make  any  allowance  for  the  loss  of  future 
profits.  The  court  declined  to  charge,  except  as  already 
charged,  and  defendant  excepted. 

I  think  that  a  new  trial  should  be  granted  with  costs  to 
abide  event. 

Van  Hoesen,  J.,  concurs. 


John  M.  C.  Rodney,  Resp't,  v.  The  Southern  Rahlroad 
Association,  App'lt. 

(New  York  Common  Pleas,  Filed  December  6,  1886.) 

CORPOKATION— OfFICKB  OF— ACTION  BY.  FOR  BAULRY. 

The  plaintiff  was  treasurer  of  the  defendant  corporation,  which  duriiiif 
his  term  of  office  was  consolidated  with  another,  thereby  reducing  plain- 
tifiTs  duties  as  an  officer  in  the  former  so  that  they  were  merely  nominaL 
Held,  that  the  salair  allowed  to  an  officer  of  a  corporation  is  i>resumed  to 
be  for  services  performed  by  him  as  such;  and  that  where,  with  the  con- 
sent and  co-operation  of  such  officer,  all  the  property,  business  and  fran- 
chise of  the  corporation  are  sold,  so  that  he  has  no  further  duty  to  perform, 
the  contract  as  to  salary  will  be  deemed  to  be  cancelled,  although  the 
corporation  itself  is  not  dissolved.  This  rule,  however,  is  inappucable 
where  there  are  duties  performed  for  the  compan  /  by  the  officer  in  virtue 
of  his  office,  no  matter  how  few  and  slight  those  duties  may  be. 

Appeal  from  judgment  in  favor  of  plaintiff  for  $8,956.75 
against  defendant  for  salary  as  treasurer  of  defendant  from 
July  1,  1874,  to  January  26,  1877,  at  the  rate  of  $2,900  per 
annum. 

Brisboriy  Peet  &  Opdyke,  for  resp'ts;  Bangs  &  Stetsofiy 
for  app'lts. 

Daly,  J.— The  defendant,  the  Southern  Eailroad  Asso- 
ciation, was  chartered  by  the  state  of  Tennessee,  in  order 
apparently  that  it  might  take  leases  of  the  Mississippi  Cen- 
trsu  Railroad  land  connecting  railroads,  and  exercise  their 
franchises.  It  proceeded  to  do  so  until  about  July  1.  1874, 
when  by  its  act  and  consent  the  Mississippi  Central  Rail- 
road was  consolidated  with  the  New  Orleans,  Jackson  and 
Great  Northern  Railroad  Company,  whereby  a  new  corpo 
ration  was  formed  under  the  name  of  the  New  Orleans,  St. 
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Louis  and  Chicago  Railroad  Company,  and  thereafter  the 
defendant  ceased  to  transact  any  Dusiness  as  lessee  of  the 
Mississippi  Central  Raihx>ad  Company. 

The  plaintiflf ,  who  was  treasurer  of  the  defendant  at  the 
time  or  the  consolidation,  at  a  salary  of  $2,000,  was  imme- 
diately made  assistant  treasurer  or  the  new  company  at  a 
salary  of  $2, 500.  He  and  the  other  officers  of  the  defendant 
remamed  such  officers  imtil  January,  1877.  although  there 
were  only  such  duties  to  perform  with  tnat  company  as 
the  safe  keeping  of  its  securities  (which  were,  however, 
deposited  in  the  safe  of  the  new  cori)oration),  the  closing 
up  of  the  business  of  defendant,  receiving  and  transferring 
collections,  etc.,  and  effecting  loans  amoimting  to  $218,000. 
As  to  this  latter,  it  might  have  taken  him  an  noiu-,  or  two 
or  three  days,  and  with  the  exception  of  this,  the  services 
were  mainly  slight,  and  some  merely  formal,  for  the  busi- 
ness of  the  defendant,  as  far  as  the  plaintiff  had  any  charge 
of  it.  practically  ceased  when  the  consoUdation  took  place. 

I  tmnk  it  is  urged  by  appellant  that  the  case  falls  within 
the  rule  laid  down  in  Ix)ng  Island  Ferry  Co.  v.  Terbett 
(48  N.  T.,  427),  '*That  the  salary  allowed  to  an  officer  of  a 
corporation  is  presumed  to  be  for  services  to  be  performed 
by  him  as  such.  Where,  therefore,  with  the  assent  and  co- 
operation of  such  officer,  aU  the  property,  business  and 
franchises  of  the  corporation  are  sold,  so  that  he  has  no 
further  duty  to  perform,  there  is  no  basis  in  law  or  equity 
for  a  claim  upon  his  part  that  the  salary  continues,  and 
the  contract  as  to  salary  will  be  deemed  to  be  cancelled, 
altiiough  the  corporation  itself  is  not  dissolved."  It  will 
be  seen  that  the  case  before  the  court  was  an  extreme  one, 
in  which  the  officer  had  no  duties  whatever  to  perform : 
and  the  rule  established  is  in  effect,  "no  duties,  no  pay." 
But  this  is  inapplicable  where  there  are  duties  performed 
for  the  company  by  the  officer  in  virtue  of  his  office,  no 
matter  how  few  or  slight  those  duties  may  be,  providing 
they  are  substantial  and  not  merely  nominal  or  triffing. 
In  considering  the  question  whether  salary  runs  vnth  the 
office,  and  that  question  depends  upon  whether  any  duties 
are  imposed  upon  and  performed  by  the  officer,  we  cannbt 
distinguish  between  degrees  of  service  or  amount  of  work. 
The  test  is,  whether  anything  is  left  for  the  officer  to  do: 
if  there  be,  then  we  must  hold  that  the  presTunption  is  that 
his  salary  continues.  There  is  a  basis,  both  in  law  and 
equity  for  a  claim,  and  it  cannot  be  deemed  that  the  oon- 
tKict  as  to  salary  is  cancelled. 

The  judgment  should  be  affirmed,  with  costs. 

Larremobe,  Ch.  J.,  and  Van  Hoesen,  J.,  concur. 
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Andrew  W.  Ketcham  et  al.^  Applte,  v.  Henry  Newmak 
et.  al.^  Respm 

(Neu  York  Common  Pleas,  General  Term,  FSled  December  6, 1886.) 

1.  License — When  revocable. 

A  license  to  enter  upon  land  does  not  purport  to  convey  an  interest  In 
land,  aud  so  long  as  it  remains  executory  it  is  revocable,  and  this  is  so, 
even  though  the  licensee  acting  thereunder  may  have  incurred  expense. 

f^.  Saub — ^Executory. 

It  was  held  that  if  a  license  had  been  granted  to  enter  upon  land  for  the 
purpose  of  shoring  up  an  adjoining  building,  yet  this  license  remained 
executory,  and,  therefore,  revocable  at  pleasure  as  long  as  the  shoring  up 
was  proceeding. 

8.  Contractors— Undeb  control  op  employer. 

When  party  exercises  control  over  contractor,  the  case  is  not  within  Qie 
rule  as  to  indci)eDdent  contractors. 

4  Trespass— Evidence. 

In  an  action  for  trespass,  evidence  that  the  defendant  exercised  caie  in 
the  performance  of  the  acts  complained  of  is  irrelevant 

6.  Same — ^Damages. 

Evidence  of  the  damage  done  to  goods  of  the  plaintiffs,  and  of  the  re- 
am of  goods  by  customers,  may  be  given  to  show  the  extent  of  damages 
suffered  by  reason  of  a  trespass. 

Hoes  &  MorgaUy  tor  resp't;  Stem  &  Meyers,  for  applt. 

Per  Curiam. — The  plaintiffs  were  co-partners  in  business 
and  tenants  and  occupants  of  the  store  632  Broadway,  in 
1882,  engaged  in  the  business  of  importing  and  jobbing 
millinery  goods.  The  defendants,  Newman  &  Cohn,  were 
the  owners  of  the  adjoining  building,  630  Broadway;.  In 
Fd)ruary,  1882,  the  defendants  tore  down  that  building 
and  commenced  excavating  upon  the  lot  for  the  purpose  of 
rebuilding.  A  contractor,  named  Goodwin,  was  employed 
by  the  defendants  Newman  &  Cohn,  to  shore  up  the  build- 
ing 632  Broadway.  This  action  was  brought  for  trespass 
to  recover  damages,  which  the  plaintiffs  claimed  to  have 
sustained  by  reason  of  the  acts  of  the  defendants  in  the 
process  of  shoring  up  the  building,  632  Broadway. 

The  defense  was  a  license  given  by  the  plaintiffs,  and  that 
the  plaintiffs  had  suffered  no  damage.  The  plaintiffs 
denied  the  granting  of  any  license,  and  claimed  that  if  any 
license  was  given  it  was  revocable,  and  that  they  had 
revoked  it. 

The  jury  found  for  the  plaintiffs.  The  court  charged 
that  if  there  was  no  license  to  do  the  acts  complained  of,  or 
if  such  Ucense  had  been  given,  and  it  had  been  revoked, 
the  plaintiffs  could  recover. 

The  defendant's  claim  that  the  court  erred  in  charging 
that  if  a  license  was  given  to  enter  the  plaintiff's  premises 
to  shore  up  the  wall,  such  license  might  be  revok^  by 
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notice,  even  though  the  defendants  had  acted  upon  the 
license,  and  inserted  needles  for  the  support  of  the  waU  in 
pursuance  of  that  license,  and  in  that  it  refused  to  charge 
that  such  a  Ucense  could  not  be  revoked  under  such  circum- 
stances by  mere  notice. 

**A  Ucense  to  enter  upon  land  does  not  purport  to  convey 
an  interest  in  land;  it  is  substantially  a  promise  without 
any  consideration  to  support  it,  and  while  it  remains  ex- 
ecutory, may  be  revoked  at  pleasure,  but  when  executed, 
it,  in  general,  can  only  be  revoked  by  placing  the  other 
I)arty  in  the  same  situation  in  which  he  stood  before  he 
entered  upon  its  execution." 

This  is  the  rule  in  Mumford  v.  Whitney  (15  Wend.,  380), 
and  this  is  the  case  upon  which  the  defendants  seem  to 
rely.  It  does  not  support  their  position,  because  the  license 
in  this  case,  if  any  was  granted,  remained  executory  so 
long  as  the  shoring  up  was  proceeding,  and  was  therefore 
revocable  at  pleasure,  as  to  acts  thereafter  to  be  done;  and 
this  is  so,  even  though  the  hcensee,  acting  under  the  license, 
may  have  incurred  expense.  Whoever  acts  under  a  parole 
license  which  is  revocable,  proceeds  subject  to  the  contin- 
gency that  it  may  be  revoked,  and  he  be  without  remedy 
as  to  any  expense  which  he  may  have  incurred.  McCree 
V.  Marchy  12  Eay,  213;  Wooa  v.  Leadbitter^  13  M.  & 
W.,  838. 

It  was  not  error  for  the  court  to  charge  the  jury  that  if 
Newman  &  Cohn  exercised  acts  of  control  over  the  defend- 
ant Goodwin,  either  in  the  front  or  rear  part  of  the  waU, 
they  were  thereby  taken  out  of  the  rule  as  independent 
contractors.  This  was  objected  to,  upon  the  ground  that 
there  is  no  evidence  of  such  control  or  exercise  of  control. 
We  find  such  evidence  at  foUos  90,  91,  207,  210,  218,  231, 
261,  262,  295,  299. 

The  court  charged  the  jiuy  that  if  the  wall  of  plaintiffs 
building  had  stood  twenty  years,  it  might  be  presumed  to 
be  a  party  waU.  The  doctrine  of  Schile  v.  Brokhahus 
<80  N.  Y.,  618)  is  that  an  old  waU  from  long  use  may  be 
deemed  a  party  wall.  Although  this  charge  is  not  precisely 
within  the  rule  laid  down  in  that  case,  we  do  not  think  the 
defendant  was  in  any  way  injured  bv  it,  and  it  is  very  doubt- 
ful if  the  question  whether  or  not  the  southerly  wall  was  a 
party  wall,  had  any  influence  on  the  finding  of  the  jury. 
There  is,  however,  sufficient  imcontradicted  evidence  in  the 
case  that  the  wall  for  fifty  or  sixty  feet  was  a  party  wall. 
One  witness  says  there  was  a  party  wall  for  fifty  feet; 
another  says  there,  was  a  party  wall  fifty  or  sixty  feet 
which  stood  part  on  630  and  part  on  632.  The  whole 
southerly  waU  is  shown  to  have  been  in  use  for  more  than 
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twenty  years,  and  exhibit  B.,  admitted  without  objection, 
shows  the  southerly  wall  to  be  a  party  wbXL. 

It  was  not  error  on  the  part  or  the  court  to  exclude  evi- 
dence that  the  acts  complained  of  were  carefully  done 
under  a  license  from  the  plaintiff,  in  view  of  the  character 
of  the  action.  The  action  being  for  trespass,  no  question 
of  neghgence  anses,  or  can  arise  m  the  case. 

No  error  was  committed  by  the  court  in  excluding  the 
question  to  the  witness  Stebbms:  '* During  1884  and  1886, 
have  you  been  with  the  firm  merely  on  a  salary  V 

The  witness  ceased  to  be  a  member  of  the  firm  in  1882. 
He  testified  that  he  could  not  say  what  the  sales  were  in 
1883  and  1884  without  looking  at  the  books.  We  do  not 
think  the  question  was  important,  as  claimed  by  defend- 
ant's coimsel,  as  a  test  of  fairness. 

The  exceptions  to  the  admission  of  evidence  as  to  damage 
•and  as  to  the  amount  of  damages,  do  not  appear  to  us  to 
be  well  taken. 

The  first  exception  relates  to  damages  which  are,  it  is 
true,  outside  of  the  bill  of  particulars,  but  which  are  within 
the  complaint,  where  the  plaintiffs  claim  damages  for  being 
interfered  with,  hindered  and  embarrassed  in  the  conduct 
and  the  carrying  on  of  the  business. 

The  other  evidence  has  reference  to  the  effect  of  the 
damage  done  the  goods  of  the  plaintiffs  upon  their  sales, 
and  to  the  return  of  goods  by  their  customers,  and  was  ad- 
missible as  evidence  from  which  the  jury  mi^t  form  an 
estimate  of  the  damages  suffered  by  the  plaintiffs  by  reason 
of  the  trespass.  For  the  purpnose  of  enabUng  the  jury  to 
judge  of  tne  extent  of  their  injury,  the  plamtiffs  had  a 
right  to  place  the  evidence  before  them,  so  that  they  might 
form  a  judgment  as  to  the  extent  of  the  plaintiffs'  damagjes. 

We  nnd  no  error  of  law  committed  on  the  trial  which 
calls  for  a  reversal  of  the  judgment,  and  it  must  therefore 
be  affirmed. 

Emma  J.  Greene  et  aZ.,  Resp'ts,  v.  Joseph  G.  Roworth, 

App'lt. 

{New  York  Common  Pleas,  Oeneral  Term,  Filed  December  7, 1886,) 

Appeal— EvTOENCE — Judgment. 

Where  a  judgment  is  before  an  appellate  court,  the  question  is  not 
whether  the  trial  court  has  rendered  such  a  decision  as  the  appellate  court 
might  render  upon  the  same  evidence,  but  whether  there  la  evidence  to 
sustain  the  judgment. 

J.  H.  &  A,  H.  Van  Cott,  for  resp'ts;  Thos.  Darlington^ 
for  app'lts. 

Van  Hoesen,  J.— In  Baird  v.  The  Mayor  (96  N.  T., 
677),  the  court  said,  ''It  is  midoubtedly  the  duty  of  the 
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appellate  tribunal,  where  it  is  invested  with  the  power 
of  reviewing  questions  of  fact  already  passed  upon  by 
a  court  of  origmal  jurisdiction,  to  examine  the  evidence 
and  determine  for  itself,  and  the  rule  forbidding  a 
reversal  where  there  is  conflicting  evidence,  or  some 
evidence,  to  sustain  the  finding,  does  not  apply  to  such 
a  case.  But  when  there  is  evidence  on  Doth  sides, 
and  the  case  is  balanced  so  that  the  mind  of  the  trial 
court  has  been  called  upon  to  weigh  conflicting  statements 
and  inference,  and  decide  upon  the  credibihty  of  opposing^ 
witnesses,  much  weight  must  be  accorded  to  the  especi^ 
adaptation  of  the  trial  court  to  investigate  and  determine 
such  questions." 

The  rule  for  the  decision  of  appeals  in  cases  like  the  one 
now  before  us  is  thus  stated  by  Judge  Folger  in  Crane  v. 
Bavdouine  (55  N.  T.,  256).  *'If  it  appears  that  the  con- 
clusion of  the  referee  is  not  against  the  weight  of  evidence, 
that  it  might  well  have  been  either  way,  or  that  the  testi- 
mon  V  is  sEght  on  which  to  found  a  conclusion  contrary  to 
his,  then  the  consideration  that  he  saw  the  witnesses,  and 
had  the  assistance  of  their  presence,  should  lead  to  a  de- 
ference to  his  judgment. 

In  Westerlo  v.  JDe  Witt  (36  N.  Y.,  844),  Judge  Hunt  said, 
**the  question  is  not,  should  we  have  found  the  facts  in  the 
same  manner  ?" 

In  Sherwood  v.  Hauser  (94  N.  T. ,  626),  the  co\xrt  of  appeals 
reversed  the  judgment  of  the  general  term  of  the  supreme 
court,  which  had  reversed  the  judgment  entered  on  the 
report  of  a  referee,  and  assigned  as  a  reason  for  its  action 
that,  '^It  did  not  appear  that  the  referee  decided  without 
evidence,  or  the  weight  of  evidence  was  the  other  way, 
and,  therefore,  the  findings  of  the  referee  should  be  sus- 
tained." 

Though  the  court  of  appeals  has  steadily  enforced  the 
rule  that  I  have  cited,  {here  are  cases  undoubtedly,  in 
which  it  may  be  apparent  that  the  trial  court  has  erred  in 
weighing  conflicting  testimonv,  and  that  substantial  justice 
requires  that  the  evidence  should  again  be  placed  in  the 
balance.  Nosouy,  Laddington  (13  Abb.  N.  C,  401)  was 
such  a  case,  for  the  court  of  appeals  affirmed  the  judgment 
of  the  general  term  of  this  court  that  reversed  the  decision 
ot  a  referee  of  great  experience  upon  a  question  of  fact, 
thoii^h  two  witnesses  testified  in  one  way  to  the  point  on 
which  the  case  turned  and  only  one  witness  testified  to  the 
contrary. 

I  have  examined  the  evidence  in  this  case  with  some 

care,  and  if  we  are  to  be  governed  by  the  rule  laid  down 

for  us,  I  cannot  see  how  the  judgment  can  be  reversed.     I 

do  not  say  that  my  conclusion  would  have  been  the  same 
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that  was  reached  by  the  court  at  special  term,  but  there  is 
abundant  evidence  to  sustain  the  judgment,  if  we  apply 
the  rule  that  it  is  for  the  defendants  to  prove  that  th^r 
father,  in  making  his  gifts  to  them— gifts  that  disnosed  of 
all  his  property — knew  what  he  was  doing  and  unaerstood 
the  effect  of  his  acts.  I  am  not  insensible  to  the  fact  that 
the  man  who  wrote  the  letter  to  Candler,  dated  April,  1877, 
was  beyond  all  question  perfectly  competent  at  that  time 
to  manage  any  business  that  he  had  to  transact.  I  could 
not  assent  to  any  conclusion  that  imputed  to  the  father  a 
want  of  capacity,  or  a  want  of  free  will,  in  taking  defend- 
ants into  partnership;  but  I  agree  with  the  judge  at  th6 
trial  term  that  the  letters  of  January  16,  1878,  contain 
inherent  evidence  of  having  been  written  by  the  same 
author,  though  one  of  them  appears  in  the  handwriting  of 
the  father  and  the  other  in  the  handwriting  of  one  of  the 
defendants. 

The  effect  of  these  letters  was  to  retire  the  fatiier  from 
the  firm,  and  to  place  the  business  entirely  in  the  hands  of 
the  defendants.  If  either  of  the  defendants  wrote  a  letter 
giving  to  him  and  his  brother  all  the  father's  interest  in 
The  business,  and  if  the  father  copied  and  signed  that  letter; 
if  the  effect  of  that  letter  was  to  make  the  father  forever 
thereafter  a  mere  pensioner  of  the  sons;  if  the  father  were 
infirm  of  body  and  of  failing  intellect;  if  no  one  but  the 
three,  the  father  and  the  two  sons,  knew  of  the  transac- 
tion, is  it  unfair  to  conclude  that  the  act  of  the  father  was 
the  result  of  the  ascendancy  that  the  sons  had  obtained 
over  his  enfeebled  will  ?  I  think  not.  I  mention  this  item 
of  evidence  merely  for  the  purpose  of  illustration,  for 
there  are  other  transactions  that  required  explanation,  but 
which  have  not  been  explained  to  the  satisraction  of  the 
trial  judge.  It  is  true,  that  there  ai-e  circumstances  that 
tend  to  support  the  fairness  and  the  vaUdity  of  the  trans- 
fers that  tne  court  has  set  aside,  but  these  circumstances 
only  go  far  enough  to  make  the  case  one  of  those  balanced, 
doubtful  cases,  that  the  general  term  ought  not  to  decide  in 
owosition  to  the  judgment  of  the  court,  before  which  the 
witnesses  appeared. 

I  am,  however,  in  favor  of  modifying  the  judgment,  by 
striking  therefrom  the  penultimate  paragraph.  As  the 
father  died  pending  the  trial;  as  his  admmistrator  is  not 
before  the  court ;  as  the  supplementary  pleadings  refer 
only  to  the  real  estate;  as  sections  758,  759  and  760  seem  to 
favor  in  such  a  case  the  separation  of  the  issues  relating 
to  the  real  estate  from  the  issues  relating  to  the  per 
fional  property,  I  think  that  only  so  much  of  the  judg- 
ment as  sets  aside  the  conveyances  of  the  reality  should 
be  affirmed,  and  that  the  part  of  the  judgmei:t  that  directs 
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the  surrender  of  documents,  by  which  an  interest  in  the 
personal  property  was  transferred,  should  be  reversed. 

As  the  judgment  is  modified,  I  think  no  costs  of  appeal 
should  be  allowed. 

OOKSTAVER  and  Labremobe,  JJ.,  concur. 


John  Howson,  Kesp't,  v.  William  A.  Mestayee,  App'lt. 

(New  York  Common  Pleas,  General  Term,  FUedDecemJber  6,  1886.) 

1    Contract   for   services  —  Breach   by   employer  —  What    may   eb 
shown  in  mitigation  of  damages. 

Where  the  plaintiff,  an  actor,  has  been  employed  at  a  stipulated  salary, 
upon  a  breacli  of  contract  by  his  employer,  the  salary  agreed  upon  is 
prima  facie  the  amount  of  plaintiff's  damages,  but  it  is  the  right  of  the  de- 
fendant to  show  that  the  plaintiff  might  have  obtained  other  employment, 
and  thereby  reduced  the  damages. 

S.  Same — ^Damages  for  wrongful  discharge — Right  of  recovery. 

An  effort  to  obtain  another  engagement  is  not  a  condition  precedent  to  a 
right  to  recover  damages  for  a  wrongful  discharge.  Though  it  is  always 
the  duty  of  a  person  who  has  sustained  an  injury  to  m&e  reasonable 
efforts  to  avoid  swelling  the  damages,  he  is  not  bound  to  prove  as  a  part  of 
h  s  cause  of  action  the  steps  he  has  taken  to  lessen  the  damages.  The 
burden  is  on  the  defendant  to  show  that  through  the  plaintiff's  neglect  the 
damages  have  been  unnecessarily  increased. 

Howe  &  Hummel,  for  resp't;  S.  O.  Barnard,  for  app'lt. 

Van  Hoesen,  J. — The  defendant  is  mistaken  in  suppos- 
ing that  he  was  entitled  to  a  judgment  in  his  favor,  be- 
cause the  plaintiff  admitted  that  after  he  was  discharged 
he  made  no  effort  to  obtain  other  employment.  The  only 
consequence  of  the  plaintiff's  neglect  to  look  for  another 
situation  was  that  the  defendant  was  entitled  to  deduct 
from  the  plaintiff's  claim  whatever  sum  the  plaintiff  could 
have  earned  if  he  had  taken  the  employment  that  he  could 
have  obtained.  There  was  no  presumption  that  the  plain- 
tiff, even  if  he  had  secured  an  engagement  at  another 
theatre,  could  have  earned  $200  per  week,  and  there  is  no 
evidence  to  warrant  the  conclusion  that  he  could  have  com- 
pletely protected  the  defendant  against  all  damages  if  such 
an  engagement  had  been  found.  The  defendant  virtually 
assumes  that  in  order  to  recover  at  all  it  was  necessary  for 
the  plaintiff  to  prove  that  after  his  discharge  he  had 
sought  other  employment.  This  is  an  error.  An  effort 
to  obtain  another  enj^agenient  was  not  a  condition  preced- 
ent to  the  plaintiff's  right  to  recover  damages  for  a  wrong- 
ful discharge.  Though  it  is  always  the  duty  of  a  person 
who  has  sustained  an  injury  to  make  reasonable  efforts  to 
avoid  sweUing  the  damages,  he  is  not  bound  to  prove  as 
part  of  his  cause  of  action  the  steps  he  has  taken  to  minim- 
ize the  damages.  The  burden  is  on  the  defendant  to  show 
that  through  the  plaintiff's  neglect  the  damages  have  been 
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unnecessarily  increased.  When  proof  of  that  fact  is  made 
the  loss  resulted  from  that  neglect  falls  where  it  ought  to 
fall— upon  the  plaintiflf .  In  this  case,  if  he  wished  to  show 
that  it  was  in  the  plaintiff's  power  to  have  saved  himself 
from  the  loss  for  wliich  he  seeks  compensation  tiie  defend- 
ant was  bound  to  satisfy  the  jury  that  the  plaintiff  could 
have  obtained  an  engagement  at  another  theatre  on  terms 
as  favorable  as  those  contained  in  the  contract  that  was 
broken.  If  the  defendant  had  shown  that  tiie  damages  to 
which  the  plaintiff  would  have  been  entitled  would  have 
been  nominal;  if  the  evidence  showed  that  the  plaintiff 
could  have  obtained  a  suitable  engagement  at  a  smaller 
salary  than  the  defendant  had  agreed  to  pay,  the  difference 
between  the  two  amounts  T^ould  have  been  a  fair  measure 
of  damages.  But  it  was,  as  I  have  said,  the  duty  of  the 
defendant  to  prove  to  what  extent  the  plaintiff's  aamages 
ought  to  be  reduced.  Prima  facie  the  stipulated  salary 
was  the  amount  of  the  plaintiff's  damages,  out  it  was  the 
right  of  the  defendant  to  show  that  it  was  the  fault  of  the 

Siaintiff  that  this  damage  was  so  large.  But  the  defendant 
id  not  prove  that  the  plaintiff  comd  have  obtained  em- 
ployment at  another  theatre,  nor  did  he  present  any 
testimony  from  which  a  jury  could  calculate  how  much  the 
plaintiff  could  have  earned  if  he  had  succeeded  in  getting 
an  engagement  at  that  season  of  the  year  at  Daly's,  at  the 
Casino  or  at  the  Bijou  opera  house. 

It  appears  that  those  three  theatres  were  open,  but  that 
the  companies  were  aU  full,  and  that  no  vacancies  were 
known  to  exist.  The  plaintiff  said  that  perhaps  he  might 
have  got  an  engagement,  if  some  actor  at  one  of  the  tihree 
theatres  had  been  displaced,  but  that  professional  courtesy 
would  have  made  him  unwiUing  to  procure  the  dischar^ 
of  a  feUow  actor,  in  order  that  he  might  get  his  place.  This 
feeling  is  creditable  to  the  plaintiff,  for  it  is  no  more  tiie 
duty  of  an  actor  to  supplant  another,  than  it  is  the  duty  of 
a  physician,  or  a  lawyer  to  get  away  the  patients  or  the 
clients  of  his  professional  brother.  But  it  is  upon  this 
declaration  of  the  plaintiff's,  that  he  thought  he  might  have 
succeeded  in  getting  some  other  actor  discharged,  and  in 
slipping  into  tne  vacancy,  that  the  court  is  asked  to  decide 
that  the  plaintiff  is  solely  responsible  for  the  loss  that  he 
has  sustained.  It  is  sufficient  answer  to  say  that  the  plaint- 
iff's conjecture  as  to  the  possibihty  of  his  stepping  into 
some  other  comedian's  shoes  does  not  amount  to  proof  that 
he  could  have  obtained  an  engagement  elsewhere.  If  he 
had  made  an  attempt  to  displace  another  actor,  he  might 
have  found  that  his  own  estimate  of  his  value  as  a  come- 
dian, differed  widely  from  the  judgment  of  the  manager  of 
the  theatre.    The  plaintiff  had  already  said,  ''There  were 
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no  other  places  for  me  to  perform  at;  the  companies  were 
all  full;  there  was  not  any  vacancy  in  any  of  the  companies 
that  I  know  of."  It  would  be  absurd  in  view  of  this  state 
of  facts,  to  throw  out  of  consideration  everything  but  the 
plaintiff's  guess  as  to  the  possible  restdt  of  an  effort  on  his 
part  to  get  another  actor's  place. 

The  case  in  the  books  that  most  resembles  this,  is  that  of 
Oillis  V.  Space,  63  Barb.,  177.  The  plaintiff  in  that  case 
was  a  scnool  teacher,  who  was  wrongfully  discharged. 
The  defendant  proved  in  mitigation  of  damages,  that,  wnen 
the  plaintiff  was  discharged,  many  of  the  schools  in  Sala- 
manca were  not  taken,  ana  also  what  compensation  was 
usually  paid  for  teaching  in  schools  in  that  neighborhood. 
The  coutt  did  not  deem  that  testimony  sufficient  to  co  to 
the  junr,  and  held  that  it  did  not  tend  to  prove  that  ^'the 
plaintiflt  could  have  got  other  employment  of  the  same  gen- 
eral nature,  in  the  same  vicinity."  The  general  term 
affirmed  the  judgment,  saying  that  there  was  no  proof  as 
to  the  number  of  schools  that  were  vacant,  or  as  to  how 
long  the  vacancies  remained,  or  as  to  the  plaintiff's  knowl- 
edge that  the  vacancies  existed,  or  that  the  vacancies  were 
such  as  tiie  plaintiff  should  have  filled.  If  the  testimony  in 
that  case  were  too  sUght  to  go  to  the  jury,  what  must  be 
said  of  the  testimony  in  the  case  beiore  us?  Here  it  is 
shown  that  the  plaintiff  was  discharged  in  the  middle  of 
the  summer,  when  only  three  theatres  were  open  in  Ne^ 
York,  and  when  the  companies  were  all  full,  and  r^ularly 

Srf  orming.     Surely,  there  is  not  a  scintilla  of  proof  that 
e  plaintm  could  nave  obtained  another  engagement,  nor 
is  there  any  basis  for  a  mitigation  of  damages. 

The   jud^ent   and   order   appealed   from   should   be 
affirmed,  with  costs. 
Larrbmorb,  C.  J.,  and  Daly,  J.,  concur. 


Leonard  G.  Quinlan  et  aJ.,  Resp'ts,  v.  Aaron  Batmond 

et  al.y  App'lts. 

{New  York  Common  Pleas,  General  Term,  Filed  December  7, 1886.) 

1.  Statute  of  frauds — Dbfsnsb— Must  bb  pleadbd. 

Where  the  complaint  sets  forth  a  contract,  and  the  answer  admits  the 
allegation,  the  defendant  must  spedallj  plead  the  statute  of  frauds,  or  it 
will  furnish  no  defence. 

SL  Da]caob»— Affbal. 

It  is  too  late  on  the  argument  of  an  appeal  to  raise  questions  as  to  the 
quantum  of  damages  that  ought  to  have  been  presented  to  the  referee. 

Henry  A.  Boot,  for  resp't;  HorcUio  T.  AveriU,  for  appl't. 

Van  Hoesen,  J. — When  the  complaint  sets  forth  a  con- 
tracty  ^^  the  answer  admits  the  allegation,  the  defendant 
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must  specially  plead  the  statute  of  frauds,  or  it  will  fur- 
nish no  defence.  D^y  v.  G^Ikmovan^  46  N.  Y.,  226; 
Marston  v.  Swett,  66  id.,  206. 

There  is  no  plea  of  the  statute  of  ^uds  in  the  answer, 
and  therefore,  even  if  the  employment  of  the  plaintiffs  by 
the  defendant  ought,  by  the  terms  of  that  statute,  to  have 
been  in  writing,  as  the  defendant  erroneously  contends, 
the  want  of  a  writing  would  not  bar  the  plaintiff  from  a 
recoveiy. 

The  referee  properly  decided  that  the  evidence  was  en- 
tirely insufficient  to  establish  that  the  plaintiffs  and  the 
defendant  combined  to  violate  the  gamine  act  by  gambling 
for  differences  in  the  price  of  wheat.  Tnere  was  evidence 
— evidence  that  the  referee  haa  a  right  to  credit— that  the 
wheat  was  to  be  actually  dehvered. 

Neither  in  his  answer,  nor  in  his  requests  for  findings,  did 
the  defendant  ask  for  a  different  measure  of  damages  from 
that  which  was  adopted  by  the  referee.  It  is  possible,  that 
had  the  attention  of  the  referee  been  called  to  the  matter, 
he  might  have  awarded  it  to  the  plaintiffs,  and  given  to 
the  defendant  the  benefit  of  a  Uberal  appUcation  of  the  rule 
laid  down  in  Baker  v.  Drdkey  53  N.  i.,  217.  But  at  the 
argument  of  the  appeal  it  is  too  late  to  raise  questions  as 
to  the  quantum  of  aamages  that  ought  to  have  been  pre- 
sented to  the  referee.  Besides,  as  the  refei-ee  well  says, 
ftiere  is  no  proof  that  the  defendant  wished  or  intended  to 
replace  the  wheat.  It  may  very  well  be  that,  fearing  a 
farther  decline  in  the  price,  he  acquiesced  in  the  wisdom 
of  the  plaintiff's  action  m  selling  the  wheat.  If  that  were 
the  case,  the  correctness  of  the  referee's  judgment  is  beyond 
impeachment. 

J  udgment  affirmed,  with  costs. 

Larremore,  Ch.  J.,  and  Daly,  J.,  concur. 

Edward  Kedney,  Resp't,  v.  John  Bohrbach,  Applt. 

{Ni  w  York  Common  Pleas,  General  T^rm,  Filed  December  6, 1886,) 

1.  Lease— What  amounts  to  a  subbendeb  op. 

Plaintiff  was  tenant  of  one  M.  under  a  lease  for  two  years;  he  sublet  a 
part  of  the  demised  premises  to  the  defendant,  occupying  the  remainder; 
subsequently  he  gave  possession  of  the  latter  to  one  L.,  who  was  accepted 
as  A  tenant  by  M.,  and  paid  rent  to  him  for  the  whole  premises,  including 
the  part  sublet,  with  plaintiff's  assent.  Held,  that  the  transaction  was  in 
effect  a  surrender  by  operation  of  law  of  the  term  created  by  the  lease  from 
M.  to  plaintiff. 

2.  Same — Sub-l»isbb— How  dmchabooid  fbom  LiAjinjiTY  to  plaintiff. 

Payments  for  the  use  of  the  premises  by  the  defendant,  the  sub-tenant, 
.    made  to  L.  by  diieetion>  of  the  lessor  M.,  weve  poymiuits  to  t^  kttet,  and 
discharged  him.     He  owed  nothing  to  the  plaintiff. 

2.  Same — ^When  sub^^hsnant  authohited  to  pat  dikeotlt  to.  leooil. 

Had  the  lease  not  been  surrendered,  and  the  plaintiff  reta&icd  the  r^^ 
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to  collect  the  rent  from  his  sub-tenant,  jet  his  default  in  making  payment 
to  his  lessor  authoiized  the  sub-tenant  to  i^ay  directly  to  the  latter,  and  this 
without  demand  or  threat  of  suit,  the  lessor  having  the  right  of  entry  for 
such  default. 

Appeal  from  judgment  of  justice  of  tenth  district  court 
in  favor  of  plaintiff  for  $173.18,  being  amount  of  rent  for 
January,  February,  March  and  ApriJ^  1886,  at  $37.50  per 
month,  with  interest  and  costs. 

Daly,  J. — It  appears  that  the  plaintiff  was  the  tenant  of 
one  Morrell,  under  a  lease  for  two  years  from  May  1,  1884, 
of  the  whole  of  the  premises  474  Fourth  avenue,  to  be 
used  for  his  market  and  butcher  shop  and  barber  shop;  that 
he  sub-let  a  part  of  said  premises,  the  barber  shop,  to  the 
defendant,  retaining  the  other  part  until  January  1,  188G, 
when  he  sold  out  his  business  to  one  Leyy,  and  gave  the 
latter  possession  of  the  premises  he,  plaintin,  had  occupied. 
Levy  was  accepted  as  tenant  by  Morrell,  and  paid  rent  to 
the  latter  for  the  whole  premises,  including  the  barber 
shop,  with  the  assent  of  plaintiff.  Levy  was  not  in  pos- 
session as  assignee,  nor  as  under-tenant  of  plaintiff.  The 
effect  of  this  transaction  was  a  surrender  by  operation  of 
law  of  the  term  created  by  the  lease  from  Morrell  to  plain- 
tiff. Had  there  been  an  under-letting  by  plaintiff  to  Levy, . 
the  circumstances  would  have  constituted  a  surrender,  be- 
cause there  was  a  substitution  of  Levy  as  tenant  in  place 
of  plaintiff.  *^So  where  the  tenant  under-let  the  premises, 
ana  the  landlord  accepted  the  under-tenant  as  his  tenant, 
and  collected  rent  from  him,  which  arrangement  was  as- 
sented to  by  the  original  tenant,  the  court  held  that  this 
amounted  to  a  virtual  surrender  of  the  tenant's  interest 
hy  law."  Taylor's  Landlord  and  Tenant,  §  514,  and  cases 
cited.  The  case  is  much  stronger  where  the  party  accepted 
as  tenant,  is  not  the  under-tenant  of  the  lessee,  and  is  not 
under  covenant  to  pay  rent  to  him,  and  is  not  assignee  of 
the  lease.  The  assent  of  the  lessee  to  the  acceptance  by 
the  landlord  of  the  new  tenant  is  the  principal  element 
of  the  surrender,  and  this  assent  in  this  case  is  indisputable. 
Plaintiff  intended  that  the  landlord  should  collect  the  whole 
rent  from  Levy,  and  that  he,  plaintiff,  should  be  discharged 
therefrom.  His  own  testimony  'shows  that  he  supposed 
that  Levy  would  be  obUged  to  pay  the  whole  rent,  while 
he  could  collect  and  retain  the  rent  of  his  sub-tenant, 
the  defendajit.  He  swears:  *'I  claim  the  rent  of  the 
barber  shop  was  my  profit  out  of  the  hire  of  the  store." 
To  carry  out  this  profitable  scheme,  however,  it  was  neces- 
sary for  him  to  obtain  the  consent  of  Levy  and  of  the 
landlord,  and  this  he  neglected  to  procure.  When  he  sub- 
stituted Levy  in  his  place,  and  assented  to  the  collection 
of  the  whole  rent  from  him  by  the  landlord,  it  operated  as 
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a  surrender,  and  upon  such  surrender  the  sub-tenant  be- 
came the  immediate  tenant  of  the  landlord,  and  liable  only 
to  him.  See  Eten  v.  Luyster^  60  N.  Y.,  252.  The  paymente 
which  the  defendant,  the  sub-tenant,  made  to  Levy  by  the 
direction  of  the  lessor,  Merrill,  was.  a  payment  to  the  lat- 
ter, and  discharged  him.  He  owed  nothing  to  the  plaintiff. 
But  even  if  the  lease  were  not  surrendered,  and  plaintiff 
had  the  right  to  collect  the  rent  from  his  sub-tenant,  yet 
his  default  in  making  payment  to  his  lessor  authorized 
the  sub-tenant  to  pay  directly  to  the  latter,  and  this  with- 
out even  a  demand,  or  any  threat  of  suit,  the  lessor  having 
the  right  of  re-entry  for  such  default.  Peck  v.  IngersoUj  7 
N.  Y.,  528.  The  sub-tenant,  the  defendant,  has  paid  all 
the  rent  now  sued  for  to  Levy,  by  direction  of  the  lessor 
Morrell,  and  this  is  equivalent  to  paying  directiy  to  the 
landlord.  Plaintiff  contends,  however,  that  he  was  not  in 
default,  because  Levy  had  already  paid  the  whole  rent  to 
the  lessor,  and  collected  from  the  sub-tenant  for  his  own 
benefit.  But  it  could  be  contended  with  equal  iustice,  that 
as  defendant  was  so  directed  to  pay  his  rent  to  Levy,  be- 
fore the  latter  made  any  payments  whatever  to  the  lessor, 
that  Levy  merely  received  it  from  the  defendant,  to  make 
up  the  rent  due  the  lessor.  The  rent  for  Janixary,  1886, 
was  certainly  paid  by  defendant  to  Levy,  before  the  latter 

Sid  the  full  rent  to  the  lessor,  as  the  receipts  show,  and 
ere  was  a  default  then  if  the  lease  to  plamtiff  wafi  out- 
standing, for  the  rent  was  payable  monthly  in  advance^ 
and  Levy  did  not  nay  until  the  12th.  The  succeeding 
rents  were  paid  imaer  the  lessor's  general  direction  given 
in  January. 

The  iudgment  should  be  reversed  with  costs.  A  new 
trial  will  not  be  ordered,  as  plaintiff's  case  seems  without 
merit.  If  he  desires  further  uti^tion,  there  is  nothing  to 
prevent  his  bringing  another  action. 

Larremore,  On.  J.,  and  Van.Hoesen,  J.,  concur. 


EpmiAiM  Howe,  Resp't,  v.  James  P.  Welcjh,  App't. 

{Ne%D  Tark  Oommon  Plea$,  General  Term,  FUed  December  6, 1836.) 

Statute  of  Limitationb— Codb  Crv.  Pro.,  §  890. 

Where  under  Code  of  Civil  Procedure,  section  890,  the  defendant  relied 
on  the  defense  that  an  action  against  him  on  the  note  in  suit  was  barred  hj 
the  statute  of  limitations  of  the  state  of  Iowa,  the  court  properly  guided 
its  determination  by  the  decisions  of  the  Iowa  supreme  court. 

Iowa  statute — Statute  of  bepose. 

According  to  those  decisions  where  a  debtor  excuses  himself  from  pay- 
ing a  debt,  alleging  inability,  it  is  EM  that  from  the  admission  of  in- 
ability and  the  implied  willingness  to  x>ay,  there  may  be  deduced  an  im- 
Slied  promise  to  jtaj,  which  reylves  the  original  mdebtedness.  There 
» an  apparent  intention,  however,  to  construe  the  statute  as  one  of  repose 
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and  t9  hold  that  if  ther^  be  accompanying  ciimmistaiices  which  repel  t^ 
pEesuinpci  n  of  a  promise,  the  demand  is  not  ta^en  out  of  ihe  opeyranq^*  ot 
Ihe  statute. 

8.    Ba^IB — WWE^  flTATUTB  OP  NjSW  YORK  StATB  APPLj|B8. 

In  case  the  debt  was  barred  by  the  Iowa  statute,  no  action  could  be 
maintained  in  this  state,  but  if  the  debt  was  not  iiarred  in  Iowa  the  stq^tute 
of  lindt2l^ons  pf  ^ew  York  might  neye^heless  be  a  ^r. 

SticJcney  &  Shepardy  for  resp^t;  Ahbot  Bros.,  for  app'lt. 

YanHoesen,  J. — ^At  the  trial,  the  defendant  said  that  be 
would  rely  solely  upon  the  statute  of  limitations  of  the 
state  of  Iowa,  for  nis  defense.  In  his  answer,  he  had 
pleaded  a  discharge  from  liability  under  section  390  of  the 
Code  of  Civil  Procediu-e,  and  there  was  perfect  harmony, 
therefore,  between  his  plea  and  the  position  that  he  took  at 
the  trial.  The  sole  question  to  be  tried  was,  whether  or 
not,  in  a  court  of  the  state  of  Iowa,  an  action  against  the 
defei^dant  upon  the  note,  would  h^^ve  been  barred  by  the 
statute  of  limitations  of  Iowa.  In  determining  that  ques- 
tion, the  city  court  very  properly  guided  itselif  by  the  de- 
cisions pf  the  supreme  court  of  Iowa,  in  exposition  of  the 
statute  of  that  stat^.  Sedgwick  on  statutory  and  Constitu- 
tional Law,  425.  I  have  looked  at  the  cases  cited  by 
counsel  in  3  Iowa  and  51  Iowa,  and  also  at  a  case  in  55 
Iowa,  and  I  find  that  where  a  debtor  merely  excuses  him- 
self from  paying  the  debt,  by  asserting  that  he  is  imable  to 
pay  it,  the  courts  of  Iowa  have  refusea  to  draw  the  conclu- 
sion that  he  is  \mwilling  to  pay,  but  rather  have  iof erred 
that  he  desires  to  pay;  and  from  the  admission  of  UabiUty, 
and  the  imputed  wiUmgness  to  pay,  they  have  deduced  an 
imi)lied  promi^  to  pay,  which,  according  to  the  Iowa  law 
revives  the  ori^nal  indebtedness.  It  must  be  observed, 
however,  that  it  is  apparent  from  the  case  in  55  Iowa,  that  the 
supreme  court  of  the  state  intends  so  to  construe  the  Iowa 
statute,  as  to  bring  their  decisions  into  harmony  with  the 
policy  that  has  lately  governed  the  courts  of  other  states  in 
expounding  the  statute  of  Umitations.  That  pohcy  I  imder- 
stand  to  be,  to  treat  the  statute  as  a  statute  of  repose,  and 
to  hold,  that  if  there  be  accompanying  circumstances  that 
rei>el  the  presumption  of  a  promise,  or  an  intention  to  pay, 
or  if  the  expression  be  vague,  equivocal  and  indeterminate, 
or  if  it  be  apparent  that  the  debtor  contemplated  a  com- 
promise with  the  creditor,  or  if  there  is  room  for  a  differ- 
ence of  opinion  as  to  whether  or  not  the  debtor  intended  to 
pay  the  claim  just  as  the  creditor  presented  it  for  payment, 
the  demand  is  not  taken  out  of  the  operation  of  the  si#tute. 
But  the  conclusion  that  the  city  court  arrived  at  is,  in  my 
opinion,  fully  warranted  by  the  decision  in  3  Iowa  Eep. 

In  order  to  prevent  misunderstanding  in  the  future,  I 
N.  Y.  Eep.,  Vol.  m.       Y3 
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deem  it  proper  to  sav,  that  but  for  the  determination  of  the 
defendant  to  stake  his  case  upon  the  efficiency  of  the  Iowa 
statute  as  a  bar,  the  coiuiis  of  New  York,  after  deciding 
that  that  statute  had  not  run  would  have  tested  the  defend- 
ant's habihty,  by  the  lex  fori,  the  statute  of  Umitations  of 
the  state  of  New  York.  In  other  words,  if  the  debt  were 
barred  bv  the  Iowa  statute,  no  action  could  be  maintained 
in  a  court  of  this  state;  but  if  the  debt  were  not  barred  in 
Iowa,  the  statute  of  Umitations  of  the  state  of  New  York 
might  nevertheless  have  been  a  bar  in  this  action. 

Judgment  affirmed,  with  costs. 

Larremore,  C.  J.,  and  Daly,  J.,  concur. 


Samuel  M.  Roosevelt,  et  al,  App'lts,  v.  Kujan  Stroh- 
KOEFER,  Resp't. 

(iVho  York  Common  Pleas,  General  Term,  Filed  December  7,  1886.) 

1.  Appeal — Decision  rendbbed  on  conflictino  evidence. 

Where  a  case  has  been  decided  by  a  justice  upon  conflicting  testimonj 
the  result  should  not  be  disturbed  on  appeal.  Where  a  justice  rendered  a 
decision  in  the  defendant's  favor:  IJdd,  that  it  must  be  assumed  that  he 
believed  the  defendant's  version  of  his  dealings. 

2.  Principai.   and   agent — ^Dealings   with   agent — Undisclosed  pbin- 

CIPAL. 

The  evidence  on  defendant's  part  showed  that  while  G.  showed  his  card, 
disclosing  that  he  was  plaintiff's  siilesman,  he  did  so  merely  as  a  reference 
as  to  his  responsibility,  that  he  dealt  exclusively  for  himself,  that  he  made 
no  sale,  in  the  strict  sense  of  the  word,  but  offered  to  supply  goods  in  pay- 
ment for  clothes,  that  he  stated  he  sold  for  others  besides  plaintiff,  and 
owned  goods  of  his  own,  that  defendant  did  not  know  the  goods  came 
from  pkintiff,  no  bill  or  invoice  coming  with  them,  and  that  the  clothes 
were  made  and  delivered  after  the  go(xis  were  received.  Held,  that  this 
was  a  case  in  which  G.  appeared  to  be  actinff  on  his  own  account,  and 
disclosed  no  principal  save  himself,  and  defendant  was  entirely  justified  in 
his  dealings  with  lum  as  such. 

J.  Travis  King,  for  app'lt;  Fred.  Hennessey ,  for  resp'ts. 

Larremore,  Ch.  J. — We  suggested  upon  the  argument, 
after  a  cursory  examination  of  the  return,  that  the  case 
was  decided  upon  conflicting  testimony,  and  the  result 
should  not  be  disturbed  upon  appeal.  That  suggestion, 
after  a  more  careful  examination  of  the  record,  has 
stren^hened  into  a  conviction  that  the  judgment  rendered 
should  not  be  disturbed. 

Evidence  was  offered  on  the  part  of  the  plaintiffs  of  an 
admission  of  liability  by  the  defendant  and  an  express 
promfee  to  pay.  The  justice  had  the  right  to  refuse  to  ac- 
cept this  testimony  as  controUing,  and  we  cannot  say  from 
the  case  as  presented,  that  there  was  any  gross  error  or 
mistake  in  his  conclusion. 

Judgment  affirmed,  with  costs. 
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Daly,  J. — As  the  justice  found  in  defendant's  favor,  we 
must  assume  that  he  believed  the  defendant's  version  of 
his  dealings  with  Grunwig.  The  evidence  on  defendant's 
part  showed  that  while  Grunwig  showed  his  card,  disclos- 
mg  that  he  was  salesman  for  plaintiffs,  he  did  so,  not  to 
announce  the  capacity  in  which  he  dealt,  but  as  a  reference 
as  to  standing  and  responsibiUty;  that  he  dealt  exclusively 
for  himself,  because  he  came  to  defendant  to  order  a  suit 
of  clothes  for  himself,  and  afterwards  an  overcoat  and 
pantaloons,  agreeing  to  pay  for  the  latter  garments  in 
wine;  that  he  made  no  sale  in  the  strict  sense  of  the  term, 
but  offered  to  supply  goods  in  payment  for  clothes;  that  he 
stated  that  he  sold  tor  other  parties  than  plaintiff  and  also 
had  wines  of  his  own;  that  he  did  not  offer  to  give  the 
goods  of  plaintiff  in  payment;  that  defendant  did  not  know 
that  the  goods  he  received  from  Gnmwig  came  from  the 
plaintiff,  no  bill  or  invoice  being  received  with  them,  and 
that  the  clothes  were  made  and  delivered  after  the  wines 
were  so  received.  Here  was  a  case  in  which  Grunwig  ap- 
peared to  be  acting  on  his  own  account,  and  disclosed  no 
principal  save  himself,  and  defendant  was  entirely  justified 
m  his  deahngs  with  him  as  such.  Plaintiffs  could  have 
protected  themselves  by  delivering  a  bill  with  their  goods, 
for  this  would  have  been  express  notice  to  defendant  of  a 
sale  by  them,  but  defendant  says  they  sent  no  bill,  and  the 
justice  might  beheve  him. 

The  judgment  should  be  affirmed,  with  costs 

Van  Hoesen,  J.,  concurs. 


Mary  Walsh,  Resp't,  v.  Peter  F.  Meyer,  App't 

(New  York  Common  Pleas,  General  Term,  Filed  December  6,  1886.) 

1.  Auctioneer — Interest  on  deposit  by  purchaser. 

Where  a  contract  of  sale  is  not  carried  out  interest  on  a  deposit  with  th« 
auctioneer  made  by  a  purchaser  is  not  recoverable,  unless  a  demand  has 
been  made  for  the  return  of  the  deposit. 

9.  Same— Expenses. 

It  is  error  in  such  a  case  to  allow  the  plaintiff  purchaser  to  recover  hitf 
expenses  from  the  auctioneer. 

James  Flynn,  for  resp't;  M.  H.  Regensberghen,  for  app'lt. 

Van  Hoesen,  J.— Chitty  on  contracts,  vol.  1,  426,  (11th 
Am.  Ed.),  thus  states  the  law:  '^If  the  seller  violate  the 
agreement,  either  by  omitting  to  show  a  good  title  in  due 
time,  or  by  refusing  to  execute  the  conveyance,  the  vendee 
may  maintain  an  action  against  the  auctioneer,  to  recover 
the  deposit,  but  not  the  expenses,  or  interest;  or  against 
the  vendor,  to  recover  the  interest  and  expenses,  as  well  as 
the  deposit;  and  in  some  cases,  for  the  loss  of  the  bargain* 
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Again  it  is  said,  '  ^  The  auctioneer  is  a  stakeholder  between 
the  parties,  and,  in  strictness,  an  action  maybe  maintained 
agamst  him  to  recover  the  deposit,  without  giving  hhn 
iiofice  of  the  vendor's  default." 

The  coiui  of  appeals  in  Cockcroft  v.  Miller  (71  N.  y.,  870) 
say  that  the  right  to  recover  interest  from  the  auctioneer, 
was  at  one  time  doubted,  but  that  such  e\,  right  exists  where 
the  auctioneer  has  refused  to  retinrn  the  deposit  after  a  de- 
mand has  been  made  upon  him  for  it.  In  the  state  of  New 
York  therefore,  the  liaoihty  of  the  auctioneer  for  interest 
upon  the  deposit,  from  the  time  of  his  refusal  to  return  it 
to  the  purchaser  is  not  to  be  doubted. 

The  defendant  in  this  case  was  Uable  for  the  deposit  and 
for  no  more,  because  there  is  no  evidence  that  the  return  of 
the  deposit  was  demanded.  A  demand  of  the  deed  was 
proved,  and  the  plaintiff  was  referred  to  the  vendor's  attor- 
ney, but  no  demand  of  the  deposit  was  shown.  Interest 
upon  the  deposit,  was  not  thererore,  recoverable. 

The  district  court  erred  in  allowing  the  plaintiff  to  recover 
his  expenses  from  the  auctioneer.  Tnis  is  too  clear  to 
require  ar^ment. 

It  is  highly  probable  that  the  plaintiff  would  have  been 
compelled  to  accept  the  conveyance,  if  the  vendor  had 
chosen  to  avail  himself  of  the  remedy  that  an  action  for 
specific  performance  would  have  afforaed  him,  but  he  has 
not  sought  relief  in  equity,  and  his  rights  are  not  now 
before  us  for  determination. 

The  proper  course  for  us,  is  to  modify  the  iud^nei^Lt,  by 
deducting  therefrom  everything  that  the  district  court 
erroneously  awarded  to  the  plaintiff.  The  judgment  shoidd 
have  been  ror  the  deposit,  $XQ2,  with  thQ  costs  of  tiiat  court, 
making  in  ail  $119.50,  and  for  that  amount,  the  judgment 
is  affirmed  without  costs  of  the  appeal 

Daly,  J.,  concurs.  

FmE  Department  of  the  City  of  New  Tobe:,  Be^ts, 
V.  Pmup  Braender,  App'lt. 

(JV<5W  York  Common  Pleas,  General  Term,  Filed  December  6, 1S86.) 

Pknalty— Building  laws— Laws  1885,  chap.  456,  §§  80,  505. 

The  defendant,  pursuant  to  Laws  1885,  chap.  456,  §  80,  submitted  to 
the  superintendent  of  buildhigs  specifications  and  plans  for  buildings 
which  he  proposed  to  erect;  these  were  approved  ana  the  buildings  com- 
plied witli  the  plans  in  every  respect,  except  as  to  the  thickness  of  the 
chimney  breasts.  Laws  1885,  chap.  456,  §  505,  provides  a  penalty  for 
erecting  buildings  in  violation  of  the  methods  of  construction  required  by 
said  act,  and  also  a  penalty  for  any  violati<  n  of  the  provisions  of  the  title. 
Held,  that  there  was  no  penalty  created  and  imposed  for  n»)n-conformity  to 
the  plans  and  specifications  filed  and  approved  in  the  matter  of  chimney 
breasts.  That  a  penalty  must  be  expressly  created  and  imposed  by  statute, 
and  camiot  be  raised  by  implication. 
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WtUtam  Lu  FiruUei/y  for  resp'tj  Bartlett,  Wilson  &  Hay- 
deny  for  app'lt. 

Per  OuEiAH. — The  defendant  submitted  tp  the  superin- 
tendent of  buildings,  pursuant  to  Sjection  30,  chapter  456 
of  tte  Laws  of  1885,  specifications  aria  plans  tor  five  rie# 
buildings  which  he  proposed  to  build  op  East  Seventy-sec- 
ond street.  These  speafications  and  plans  were  approved 
bv  the  superintendent  of  buildings,  And  required  tnat  the 
chimhey  breasts  in  the  party  walk  of  the  buildings  should 
be  twentjr-eight  inches  in  thickness.  The  defendant  then 
erected  his  buildings  in  compUance  with  these  plans  and 
specifications  in  every  particular,  except  that  he  built  the 
cnimney  breasts  twenty  inches,  instead  of  twenty-eighi 
inches  in  thickness. 

ThiB  following  question  is  presented  for  decision :  . 

Is  the  defendant  Uable  to  a  penalty  for  constructing  the 
chimney  breasts  twenty  inches  in  thickness  when  his  plans 
and  specifications  showed  chimney  breasts  twenty-eight 
inches  in  thickness. 

Chapter  456  of  the  Laws  of  1885,  under  which  a  penalty 
is  claimed,  contains  no  provisions  which  fixes  the  thickness 
of  chimney  breasts  in  buildings.  Section  505  of  that  chap- 
ter provides  a  penalty  for  erecting  buildings  in  violation  of 
the  methods  of  construction  required  by  the  said  act;  and 
also  a  penalty  for  anv  violation  of  the  provisions  of  the 
title. 

It  is  therefore  plain  that  no  penalty  is  created  and  im- 
posed for  non-conformity  to  the  plans  and  specifications 
nled  and  approved  in  the  matter  of  the  thickness  of  chim- 
ney breasts. 

The  argument  that  the  provision  of  the  building  law,  re- 
quiring the  filing  and  approval  of  plans  before  buildine. 
necessarily  involves  a  requirement  that  the  building  shall 
be  erected  in  accordance  with  the  approved  plans  and  speci- 
fications, and  a  variance  therefrom  is  a  violation  of  the  act, 
and  the  plaintiff's  proposition  that  because  a  building  does 
not  conform  in  some  particular  with  the  plans  and  specifi- 
cations filed  and  approved,  therefore  the  building  has  been 
ere^cted  without  filing  the  plans  and  specifications,  and  pro- 
curing their  approval,  are  in  confiict  with  the  law  as  laid 
down  in  Health  Department  v.  Knoll,  70  N.  Y.,  536.  In 
that  case  it  is  held  that  a  penalty  must  be  expressly  created 
and  imposed  by  statute,  and  cannot  be  raised  oy  impUcation. 

There  is  no  penalty  given  by  the  statute  for  the  act  com- 
plained of,  ana  therefore  the  judgment  must  be  reversed. 
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In  the  matter  of  the  petition  of  AimiE  E.  Bbowi^  to  yacate 
an  assessment. 

(Nm  T&rk  Oammn  Pleas,  General  Term,  Filed  December  £0, 1886.) 
Assessment — PRocsEDiKa  to  tacate— Iqnobakce  of  the  fetioioebs  or  bo 

AVAIL. 

Where  a  party  became  the  owner  of  real  property  befpre  the  confinzi»- 
mation  of  an  assessment,  believing  that  the  same  md  been  laid  and  paid, 
it  appearing  that  upon  inquiry  she  might  have  discovered  the  fact  that  it 
was  not:  Meld,  that  this  lack  of  knowledge  was  of  no  avail;  the  case  is 
parallel  with  that  of  a  party  purchasing  property  in  ignorance  of  a  mort- 
gage upon  record. 

E.  H.  Lacomhey  for  city;  Janies  A.  DeerinQy  for  peti- 
tioner. 

BooKSTAVER,  J. — This  case  differs  only  from  the  matter 
of  Deering,  in  that  the  petitioner  became  the  owner  of  the 
property  assessed  in  1885,  before  the  assessment  was  con- 
firmed, beheving,  as  she  alleges  in  her  petition,  that  the 
same  had  been  laid  and  paid  long  before  that  time. 

This  beUef ,  we  think,  cannot  avail  her  upon  this  appeal 
She  does  not  show  that  she  made  any  inquiry  upon  the  sub- 
ject; and  as  pointed  out  in  the  opinion  filed  in  the  Deering 
matter,  if  she  had  done  so,  she  could  have  discovered  that 
the  assessment  had  not  been  laid,  nor  the  improvement  paid 
for.  Had  she  taken  title  to  the  lots  in  question,  beUeving 
that  the  same  were  free  from  all  incumbrance,  and  it  had 
afterwards  turned  out  that  a  valid  mortgage  on  the  same 
was  unsatisfied  of  record  in  the  register's  office,  she  could 
not  be  heard  to  claim  that,  because  of  her  belief,  that  the 
lots  were  free,  the  hen  of  the  mortgage  ought  not  to  be 
enforced  against  them. 

Nor,  if  she  had  taken  title  to  the  lots  from  a  man,  beUev- 
ing him  to  be  luunarried,  when,  in  fact,  he  was  married, 
could  she,  because  of  her  beUef ,  deprive  the  widow  of  such 
a  man  of  her  dower. 

We  are^  therefore,  of  opinion  that  the  order  should  be 
affirmed,  with  costs. 

Allen,  J.,  concurs. 

Mary  E.  Hynes  et.  al.,  App'lt,  v.  Kate  McDermott  et  of., 

Kesp't. 

Same  v.  Napoleon  J.  Rigny  et  al. 

Same  v.  T.  Goffinet  et  al. 

(Xeto  York  Common  Pleas,  General  Term,  Filed  December  SO,  1886.) 

1.  Receiver — Action  for  the  possession  op  real  estate— CoHKissioini. 

These  actions  were  brought  to  recover  the  possession  of  real  estate,  \hm 

plaintiffs  claiming  to  be  entitled  to  the  p  ssession  of  the  said  real  estat« 

as  Uie  heirs  at  law  of  their  father,  deceased,  subject  to  the  right  of  dower 
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of  their  mother:  final  Judgments  were  rendered  an4  entered  in  favor  of 
the  phuntifb.  Sometime  previous  to  the  determinations  of  these  actions, 
one  H.  M.  was,  by  order  of  the  court,  granted  upon  consent  of  the  pai- 
ties,  appointed  receiver  of  the  rents  and  profits  of  the  said  real  property. 
On  two  occasions  the  receiver  filed  the  accounts  of  his  receivership,  to 
which  plaintiffs  excepted.  As  to  an  item  therein  objected  to.  Held,  that 
thismi^ht  be  allowed  as  receiver's  commissions  upon  the  property,  but  not 
otherwise;  there  cannot  be  an  allowance  for  commissions  and  an  extra 
sum  for  receiver's^  services. 

5.  Sake — ^Pbopriety  op  employment  op  counsel  fob  a  party  as  coun- 

sel FOR  RECEIVER. 

The  general  rule  that  the  receiver  should  not  employ  the  counsel  of 
either  of  the  part  cs  to  the  litigation  in  which  he  is  appointed  is  subject  to 
certain  limitations,  it  is  only  when  the  receiver  is  acting  adversely  to  one  of 
the  parties  tAat  there  is  any  impropriety  in  his  employing  the  attorney  of 
the  other. 

8.  Same — Power  oi^*  receiver  to  make  repairs  on  the  property  in 
SUIT  without  order  of  court. 

By  the  orders  appointing  the  receiver,  he  being  directed  by  the  court,  if 
necessary,  to  apply  any  moneys  derived  from  any  of  the  several  pieces  of 
property  to  the  support  of  the  other,  and  having  made  certain  ncccssaiy 
rei>airs,  Ildd,  that  the  receiver  was  warranted  in  laj'ing  out  what  he 
thought  necessary  for  repairs,  subject  to  the  allowance  of  such  sunis  as  he 
had  spent  for  that  purpase,  provided  it  should  appear  to  the  court  that 
they  were  reasonable  and  proper. 

4.  Same — ^Usino  his  best  judgment  and  deaukg  with  the  property 
m  good  faith  not  liable  personally. 

The  receiver,  in  conjunction  with  another  person,  having  used  one  of 
the  pieces  of  property  in  suit  as  a  boarding-house,  and  making  no  profit 
therefrom,  it  was  urged  by  the  plaintiff  that  he  was  personally  liable  for 
the  rental  thereof.  Held,  that  although  this  method  of  managing  the 
property  miffht  not  be  the  best,  yet  there  being  no  doubt  that  the  receiver 
exercised  h&  best  judgment  and  in  TOod  faith  pursued  the  plan  which 
seemed  most  likely  to  yield  an  income,  he  was  not  personally  liable  for  the 
rental  of  the  property. 

6.  Costs  of  accounting — When  not  chargeable  with. 

Where,  upon  the  examination  of  the  accounts  of  a  receiver  and  the 
vouchers  relating  thereto,  no  misconduct  of  the  receiver  is  shown,  he  is 
not  chargeable  wi^  the  costs. 

6.  Liability  of  defendants. 

The  defendants  in  an  action  to  recover  possession  of  real  proi)erty  are 
not  liable  for  the  rental  value  thereof  after  a  receiver  has  been  appointed 
and  entered  into  possession  thereof. 

J.  L.  Broturij  for  appl't;  J.  A.  BcUlestiery  for  resp't. 

Per  Curiam. — The  three  actions  above  entitled  were 
brought  in  November,  1875,  to  recover  possession  of  real 
estate;  the  first  to  recover  possession  of  03  Madison  avenue, 
the  second  to  recover  possession  of  187  South  Fifth  avenue, 
and  the  third  185  South  Fifth  avenue,  in  the  city  of  New 
York. 

Four  other  actions  were  brought  at  the  same  time  in  the 
supreme  court,  by  the  same  plaintiffs,  to  recover  possession 
of  201  West  Thirteenth  street,  230  West  Forty-eighth 
street,  232  West  Forty-eighth  street  and  234  West  Forty- 
eighUi  street,  in  said  city. 
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The  plaintiffB  claimed  to  be  eniitied  to  the  jpossessioA  of 
the  Baid  real  estate,  as  the  heks  at  law.  of  their  f athef^  de- 
ceased, subject  to  a  right  of  dower  of  their  mtrtiier.  At 
the  time  of  the  commencemetit  of  these  actions  thei  jtfop- 
erty  was  in  the  possession  of  Mary  X  McGreery  and  la- 
idnia  Gay,  sisters  of  William  R.  Hynes,  deceased^  the 
father  of  the  infant  plaintiffs.  It  was  claimed  by  ttiese 
sisters  that  the  marriage  between  lite  father  and  flie 
mother  of  the  infants  was  void,  and  that  said  infants  were 
not  the  heirs  at  law  of  the  said  Hynes.  Pinal  judgments 
in  favor  of  the  plaintiffs  of  these  actions  were  entered  in 
1883.  Homer  Moi^an  was  appointed  receiver  of  the  rents 
and  profits  of  said  real  property  in  October,  1876,  hy  con- 
sent of  the  parties,'  by  orders  entered  in  this  court  and  in 
the  supreme  court.  Mr.  Morgan  had  been  the  agent  of 
Mr,  Hvnes.  ifi  his  life-time,  in  respect  to  these  properties, 
and  after  nis  death  he  acted  as  agent  for  Mrs.  McCreery 
and  Mrs.  Gray,  who  went  into  possession  of  the  property, 
claiming  as  heirs  at  law  of  the  deceased  Mr.  Hynes.  The 
receiver  was  permitted  by  orders  of  the  court  to  apply  any 
moneys  derived  from  any  of  the  several  pieces  of  property 
to  the  support  of  any  other.  Two  accounts  were  filed  by 
the  receiver,  embracm^  the  time  from  the  date  of  the  com- 
mencement of  his  receivership,  October,  1876,  to  December 
81,  1880,  and  the  other  embracing  the  period  from  Dieoem- 
ber  81,  1880,  to  June  15,  1883. 

Objections  were  filed  to  said  accotmts  by  the  plaintilfs, 
and  the  accounts  and  objections  were  referred  to  Philo  T. 
Ruggles,  Esq.,  as  referee,  who  filed  his  report,  and  the 
plamtiffs  filed  exceptions  thereto,  which  were  ovfermted. 

The  following  questions  are  raised  by  the  plaintiffs* 
exceptions: 

First.  Had  the  receiver  a  right  to  deduct  the  sum  of 
$2,886,56  for  his  commissions  and  expenses,  from  the 
amount  collected  ? 

Second.  Had  the  receiver  the  right  to  retain  the  defend- 
ants' attorney,  as  his  attomev  ? 

Third.  Had  the  receiver  the  right  to  make  the  repairs 
charged  for,  without  authority  from  the  court,  and  in  the 
manner  th^  were  made  ? 

Fourth.  Had  not  the  receiver  rendered  himself  personally 
liable  for  the  rental  value  of  sixty-three  Madison  avenue, 
by  reason  of  his  carrying  on  a  lodging  and  boarding  house 
business  there,  in  connection  with  Mrs.  McDermott  from 
October  17,  1876,  to  May  1,  1882,  it  app^mng  that  the  said 
property  did  not  produce  any  net  income  to  the  said  ©state  t 

Fifth.  Should  not  the  receiver  have  been  charged  -^dth 
the  expenses  of  this  accounting  ? 
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1%^  chatge  referred  to  in  the  first  excet)tion  was  origin- 
ally called  in  the  account  "cominissions,  but  art  amend- 
ment was  dfterwards  inside  by  whidi  it  Wsis  designated 
"expenses." 

It  att)peafs  from  the  testimbnjr  taken  befdrfe  the  referee, 
that  it  was  not  intended  as  a  charge  of  commissions;  and  it 
so  Appears  from  the  original  actount,  which  expressly 
reserves  the  matter  of  receiver's  tee^. 

We  are  in  favor  of  allowing  this  charge,  if  it  be  allowed 
as  receiver's  commissions  upon  the  amount  received  from 
the  property,  but  not  otherwise.  If  he  is  entitled  to  com- 
missions, it  is  for  just  such  services,  as  he  charges  the  above 
sum  for;  and  there  cannot  be  an  allowance  for  commissions 
and  An  extra  siun  for  receiver's  services. 

The  order  should  be  modified,  by  providing  that  the  said 
sum  is  in  full  of  all  claims  for  commissions. 

The  second  exception,  raises  the  question  of  the  right  of 
the  receiver  to  employ  or  retain  defendant's  attorney  as  his 
own  attorney. 

The  general  rule,  that  a  receiver  should  not  employ  the 
counsel  of  either  parties  to  a  litigation  in  which  he  is  ap- 
pointed, is  subject  to  certain  limitations.  "  It  is  only  when 
file  receiver  is  acting  adversely  to  one  of  the  parties,  that  it 
has  ever  been  supposed  there  was  any  impropriety  in  em- 
ploying the  counsel  of  the  other."  Smith  v.  2v.  F.  Consolt- 
dated  States  Co.y  28  How.,  377. 

It  does  not  appear  here,  that  any  objection  was  ever 
urged  by  the  parties  to  these  actions  against  the  employ- 
ment 01  Mr.  !Ballestier  to  aid  him  in  the  dischar^  of  ms 
trust;  and  the  referee  finds  that  Mr.  Ballestier,  while  act- 
ing as  attorney  for  the  receiver,  was  directed  or  instructed 
by  none  of  the  parties  to  the  actions,  and  was  consulting 
with  no  one  in  regard  thereto,  except  said  receiver. 

We  think  the  chai]ges  of  Mr.  Ballestier  for  his  services  as 
attorney  for  the  recdver,  are  reasonable  and  proper. 

The  tnird  exception  of  the  plaintiffs,  has  reference  to  the 
rirfit  of  the  receiver  to  make  the  repairs  charged  for. 

It  does  not  sefem  to  us  that  it  was  necessary  for  the 
receiver  to  apply  to  the  court  for  leave  to  make  the  repairs 
that  were  necessary  to  protect  the  property. 

It  appears  to  have  been  contemplated  ne  should  pursue 
the  course  he  did,  because  he  was  directed  by  various  orders 
of  the  court,  if  necessary,  to  apply  any  moneys  derived 
from  any  of  the  several  pieces  of  the  property  to  the  sup- 
port of  the  other. 

We  think  the  receiver  was  warranted  in  laying  out  what 
he  tiiought  was  necessary  for  repairs,  subject  to  the  allow- 
ance of  such  sums  as  he  had  spent  ror  that  purpose,  pro- 
N.T.  Eep.,Vol.  m.        74: 
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yided  it  should  appear  to  the  court  they  were  reasonable 
and  propter. 

We  fail  to  find  any  evidence  that  shows  that  the  repairs 
charged  for  were  not  made;  that  they  were  not  necessary; 
or  that  the  prices  charged  therefor  were  not  fair  and 
reasonable. 

We  do  not  think  the  receiver  has  rendered  himself  per- 
sonally Uable  for  the  rental  of  the  premises  63  Madison 
avenue,  by  reason  of  his  mode  of  managing  that  property. 

The  situation  of  the  Madison  avenue  property  was  pecu- 
Uarly  unfavorable.  The  house  itself  had  once  been  used  as 
a  house  of  assignation.  It  is  opposite  the  Madison  Square 
Garden;  it  is  in  a  bad  neighborhood,  and  it  was  undoubtedly 
difficult  to  find  a  good  tenant  who  desired  to  use  it  for  a 
proper  purpose. 

Mr.  Morgan,  after  his  appointment  as  receiver,  pursued 
the  same  method  in  regard  to  that  property  which  had 
been  adopted  before  his  appointment.  We  are  not  pre- 
pared to  say  it  was  the  best  method  of  managing  the  prop- 
erty which  he  could  have  adopted,  but  we  nave  no  aoubt 
that  he  exercised  his  best  judgment,  and  pursued  the  plan 
which  seemed  to  be  the  fittest  for  the  purpose  of  producing 
revenue  from  the  property. 

Mr.  Morgan's  experience  in  the  management  of  real 
estate  was  large.  There  is  nothing  in  the  evidence  which 
indicates  bad  faith  on  the  part  of  the  receiver  in  reference 
to  this  particular  property,  and  we  think  that  the  plaintiffs 
fourth  exception  was  properly  overruled  by  the  coiu-t  below. 

It  is  our  opinion  that  there  is  no  reason  presented  for 
charging  the  receiver  with  the  expenses  of  this  accounting. 

As  the  rights  of  infstnts  were  involved,  it  was  proper 
that  a  very  thorough  examination  should  be  made  of  the 
receiver  of  his  accounts,  and  the  vouchers  relating  thereto. 
Such  an  examination  has  been  had,  and  has  failed,  in  our 
opinion,  to  show  any  misconduct  on  the  part  of  the  receiver. 
His  accounts  have  been  substantially  sustained  by  the 
referee.  The  accounts  of  the  receiver  showed  disburse- 
ments amounting  to  §58,175.50,  and  the  amount  of  dis- 
bursements allowed  by  the  referee  and  the  coml;  below  is 
$57,511.60,  the  items  disallowed  amounting  to  $663.90. 

The  conclusion  arrived  at  is,  that  the  orders,  confirming 
the  report  of  the  referee,  modified  as  herein  directed,  in 
regard  to  receiver's  charges  for  exi)enses  and  commissions, 
should  be  affirmed,  without  costs. 

We  are  quite  clear  that  the  allowance  of  $7,550  to  the 
receiver's  attorney  and  counsel,  in  addition  to  the  $2,450 
previously  allowed  them,  making  $10,000,  together,  for  ser- 
vices upon  the  accounting,  was  unwarranted. 

If  an  extra  allowance,  in  addition  to  costs,  may  be  giYen 
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in  a  special  proceeding,  as  in  an  action,  then  the  statutory 
limit  was  exceeded  when  the  $2,450  was  allowed. 

The  whole  allowance  should  be  reduced  from  $10,000  to 
$2,000,  and  the  order  appealed  from  modified  accordingly. 

It  is  our  opinion  that  the  order  of  October  18,  1885,  as  to 
the  $2,500  verdict,  should  be  reversed. 

On  the  trial,  the  judge  charged  the  jury  as  follows :  ^'If 
the  verdict  is  for  the  plaintiffs,  you  will  give  the  rental 
value  of  the  property  dming  the  time  the  defendants  re- 
mained in  po^ession." 

The  jury  assessed  the  damages  for  detaining  the  property 
at  $2,500,  which  was  paid  by  the  defendants. 

The  defendants  were  in  possession  from  June  27,  1874, 
to  October,  1876.  At  that  timfe  the  receiver  was  appointed, 
and  he  entered  into  possession  of  the  property. 

We  cannot  understand  upon  what  theory  it  can  be  claimed 
that  the  defendants  have  any  interest  in  the  rents  which 
accrued  subsequent  to  the  possession  of  the  receiver. 

The  damages  assessed  by  the  jury  were  for  detaining  th^ 
property  during  the  time  the  defendants  remained  in  pos- 
session. The  possession  of  the  defendants  ceased  in  Octo- 
ber, 1875,  when  the  receiver  was  appointed,  so  that  the 
defendants  were  not  in  possession  oi  the  property  from 
October,  1876,  to  February,  1878,  which  was  the  date  of  the 
trial,  and  no  damages  coiild  have  been  assessed  by  the  ^ury 
for  detention  of  the  property  between  those  dates. 

Solomon  Brooks,   Resp't,  v.  Wh^liam  B.   Dinsmore,  as 
.    president,  etc.,  App'lt. 

{New  York  Common  Pleas,  Filed  Janua/ry  S,  1887.) 

1.  Carrier— Action  against  for  goods  damaged — Necessary  to  protb 

CONDITION  OF  WHEN  COMMITTED  TO  HIS  CARE. 

In  an  action  against  a  carriet  for  damages  to  goods  committed  to  them, 
in  order  to  show  damage  by  negligence  on  the  part  of  the  defendant,  it  ii 
necessary  that  the  plaiatiff  should  prove  the  condition  of  the  goods  when 
delivered  to  the  carrier,  and  if  shown  ?o  be  in  good  condition  at  that  time, 
it  is  incumbftnt  on  the  drf«nclant  to  show  that  their  damaged  condition 
when  delivered  by  him  was  not  due  to  anv  cause  by  which  he  is  rendered 
liable. 

2.  Same — No  puKsrMPTioN  as  to  oood  roNomoN. 

There  is  no  presumption  tliat  the  goods  were  delivered  to  the  defendant 
in  good  condition,  nor  that  they  remained  in  safe  hands  after  their  delivery 
by  the  defendant. 

D.  C.  Morrelly  for  resp't;  Seward y  Da  Costa  &  Oristvold, 
for  app'lt. 

Per  Curiam.— In  order  to  show  that  the  defendant  was 
negligent,  the  plaintiffs  were  bound  to  prove  the  condition 
ot  the  goods  at  the  time  they  went  into  the  hands  of  the 
carrier  at  Hopklnsville,  Kentucky.     As  the  goods  were  wet 
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Wheh  the  defendant  delivered  them  to  the  plaJntiflEs^  it 
would  have  been  incumbent  upon  the  defendent  to  explain 
hdw  they  became  so  if  the  plaintiff  proved  that  they  were 
in  good  condition  at  the  tlmfe  of  their  giiipment.  Stuss&l 
Manurq  Co,  v.  N.  H.  S:  B.  Co.,  50  N.  Y.,  127. 

The  bill  of  lading^  or  document  that  answers  the  purpose 
of  a  bill  of  lading,  acknowledging  the  receipt  of  the  goods 
in  good  order  and  in  good  condition,  would  have  been  suflS- 
dent  in  the  first  instance  to  show  that  the  goods  were  un 
mjured  at  the  time  they  were  shipped.  Kbenigkheifn  v. 
Hamburg  Packet  Co.,  12  Daly,  123. 

There  is  no  presumption  that  the  goods  were  in  good 
order  when  shipped,  nor  is  it  to  be  presimied  that  they 
remained  in  the  same  condition  in  which  they  were  at  the 
time  the  plaintiff  forwarded  them  to  Hopkinsville  for 
inspection  by  their  customer  at  that  place.  The  goods  tiad 
been  out  of  the  possession  of  the  express  companies,  and  in 
the  hands  of  the  plaintiff's  customer,  and  there  can  be  no 
presumption  that  whilst  out  of  the  defendant's  cohtrol  the 
goods  were  always  in  safe  hands. 

Judgment  reversed  and  hew  tiial  ordered,  vnth  costs  to 
abide  the  event.  

Edward  Swan,  App'lt,  r.  Charles  SMith  et  ai.,  I^p'te. 

(New  York  Oommon  Pfeds,  FiXed  Jnhua/ry  S,  13S7,) 

VeOLIGBNCB— LODGINGhHOUBE  KEEPER. 

The  defendant  kept  a  bathing-hoilse,  the  upper  floors  of  wMch  were  lei 
in  apartments  to  lodgers;  one  of  these  rooms  the  plaintiff  occupied.  The 
hall  door  which  gave  access  to  the  oflice  of  the  bath-house  was  the  approach 
to  the  stairway  that  led  to  the  floor  on  which  plaintiff's  room  was  situated. 
This  dopr  was  generally  left,  unlocked,  though  probably  intended  tO.  b» 
closed.  As  a  matter  of  convenience,  the  plaintiff,  with  full  knowledge  of 
this  fact,  kept  the  door  unlocked.  The  room  was  entered,  by  whom  it 
does  not  appear,  and  some  of  plaintiff's  clothing  taken  therefrom.  He 
now  seeks  to  recover  its  value,  on  the  ground  that  the  loss  was  caused  by 
the  negligence  of  the  defendant  in  suffering  the  hall  door  to  remain 
unlocked.  Held,  that  there  is  authority  that  a  lodging-house  keeper  like 
the  defendant  does  not  a««ume  responsibility  for  the  goods  of  his  lodgers, 
as  he  does  not  take  them  in  his  custody.  Also,  that  if  defendant  was 
bound  to  take  the  same  care  of  plaintiff's  property  as  a  prudent  person 
takes  of  his  own,  yet  that  plaintiff  was  guilty  of  negligence,  and  \hen- 
fore  defendant  was  not  liable. 

E.  Swann,  for  app'lt;  M,  HoyU  for  resp'ts. 

Per  Curiam — The  defendant  kept  a  bathing  house,  the 
upper  floors  of  which  were  let  in  apartments  to  lodgert. 
Tne  plaintiff,  with  a  room-mate,  occupied  one  of  the  rooms. 
The  hall  door  which  gave  access  te  the  oiBce  of  the  bath- 
house was  the  approach  to  the  stairway  that.lej,  to  the 
floor  on  which  the  plaintiff's  room  was  situated.  That  hall 
door  was  generally  left  unlocked,  though  it  was  probably 
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the  intention  of  the  defendant  to  have  it  kept  closed.  The 
plaintiff  kngv  that  the  h^  door  wa^  almost  alw^y^  open. 
Therp  was  a  spring  lock  on  tne  door  of  the  plaintiff's  room 
which  effectually  locked  the  room,  tut  for  purposes  of  con- 
yenience  the  plaintiff  inserted  something  m  the  loqk  that 
prevented  it  from  working,  and  enabled  either  the  plaintiff 
or  his  room-mate  to  get  into  the  room  without  the  trouble 
of  iicJocking  the  door.  The  friends  of  the  plaintiff  and  of 
his  ropm-mate  also  entered  l^e  room  at  pleasure.  The  de- 
fendants had  some  mechanics  at  work  in  the  house,  and 
about  that  time  the  plaintiff  missed  some  clothing  that  was 
hung  up  in  l^s  room.  Who  took  it  does  not  appear,  but 
the  plaintiff  seeks  to  recover  its  value  on  the  ground  that 
the  loss  was  caused  by  the  negligence  pf  the  defendant  in 
leaving,  or  suffering  the  servants  to  leave,  the  haU  door 
imlock^. 

There  is  authority  for  holding  that  a  lodging  house 
keeper  like  the  defendant  does  not  assiune  responsibility 
for  the  goods  of  his  lodger,  as  he  does  not  take  them  into 
his  custody.  Edwards  on  Bailments,  sec.  477;  Smith  v. 
Bead.  6  Daly,  33;  see  observation  of  Judge  Leow  on  page 
36;  Kent's  Commenteries  (13th  ed.),  vol.  2,  marg.,  596. 

But  conceding  thai  the  defendant  was  boimd,  as  a  lodg- 
ing house  keeper,  to  take  the  same  care  of  the  plaintiff's 
property  that  a  prudent  p^:«o.n  takes  of  his  own,  the  de- 
fendant; nevertheless,  was  entitled  to  judgment  in  his 
favor.  The  plaintiff  complains  that  the  defendant  did  not 
keej)  the  hall  door  locked,  and  yet  he  himself  left  the  door 
of  nis  own  room  unlocked.  If  the  defendant  we^e  guilty 
of  negUgence,  so  was  the  plaintiff,  for  he  left  his  room 
open,  knowing  that  persons  from  the  street  could  enter  the 
house  and  pass  up  the  stairway  without  being  seen  by  any 
one  in  the  office.  Even  were  the  defendant  an  inn-keeper 
he  would  not  be  liable  if  the  negligence  of  the  plaintiff  had 
conduced  to  the  loss.  Armistead  v.  Welde,  17  Q.  B.  2,  261; 
see  citation  from  Kent,  sujrra. 

The  duty  of  the  plaintiff — a  duty  the  performance  of 
which  was  essential  to  his  right  of  action — ^was  to  use  the 
ordinary  care  that  a  prudent  man  is  expected  to  take  under 
the  circumstances;  and  the  justice  was  right  if  he  held  that 
the  plaintiff  was  lacking  in  ordinary  care  in  leaving  his 
door  imlocked  when  he  knew  that  the  hall  door  was  also 
open  to  all  who  chose  to  enter. 

The  judgment  should  be  affirmed,  with  costs. 
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Wilcox  &  Gibbs  Sewing  Machine  Company,  Applt,  v. 
Kruse  &  Murphy  MANUPAcruRiNa  Company  and  Chas. 
Kruse,  Eespt's. 

{New  York  Common  Fleas,  Fiied  Jcmuary  S,  18S7.) 

1.  Patent  rights— Inpringkbcent  of— Action  fob — State  courts  hate 
no  jurisdiction  op. 

The  federal  courts  are  vested  with  the  exclusive  jurisdiction  in  cases  of 
an  infringement  of  patent  rights,  and  state  courts  have  no  power  to  re- 
strain intringements  of  patents,  even  though  the  question  of  jurisdiction  is 
not  raised  by  the  defendant;  nor  does  the  expiration  of  the  patent  during 
the  pendency  of  the  suit  give  the  state  court  in  which  it  is  pending  anj 
jurisdiction  in  the  matter. 

%,  Same — Whatever  secured  bt  is  free  to  public  at  the  expiration  of 

THE  PATENT. 

Whatever  is  patented  to  any  inventor  and  exclusively  enjoyed  by  him  or 
his  assigns  during  the  term  granted  by  the  letters  patent,  is  free  to  th« 
public  at  the  expiration  of  the  term. 

5.  Trade  mark— Cannot  be  acquired  in  a  mechanical  structure. 

A  trade  mark  cannot  be  acquired  in  a  useful  mechanical  structure,  or  in 
a  part  of  a  manufactured  article.  So  Jvcld  in  the  case  of  a  portion  of  a  sew- 
ing machine  formed  like  the  letter  G. 

L.  H.  Walker y  for  appl't;  Mr.  F    ^hard,  for  resp't. 

Per  Curiam. — This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  the  special  term,  dismissing  the  plaintiff's 
complaint  and  dissolving  an  injunction. 

The  action  was  brought  by  the  plaintiff  to  restrain  th<^ 
defendants  from  the  manufacture  and  sale  of  sewing  ma- 
chines "with  certain  forms  and  devices  used  by  the  plaintiff 
and  described  in  the  complaint,  consisting  of  frames  in  the 
shape  of  the  Roman  capital  letter  *G,'  and  of  the  form  and 
design  of  the  legs  and  foot  treadles  of  the  Wilcox  &  Gibbs 
sewing  machines.  An  injunction  was  obtained  by  the  plain- 
tiff, vmich  continued  until  the  final  judgment. 

It  is  established  by  the  proof  that  on  August  10,  1858, 
letters  patent  were  granted  to  the  plaintiff  assignor  Gibbs 
for  improvements  in  the  sewing  machines;  that  upon  the 
surrender  of  said  patent,  re-issue  letters  patent  No.  2,655, 
dated  Jime  18,  1867,  were  granted  to  him;  that  design  let- 
ters patent  No.  1,206,  dated  February  21, 1860,  were  granted 
to  him,  giving  the  exclusive  right  to  make  and  sell  the 
**G  "  frame  for  seven  years  from  that  date.  In  the  schedule 
annexed  to  the  re-issue  letters  patent,  No.  2,655,  this  frame 
is  described  as  follows  : 

"Thus  the  general  appearance  of  the  machine  will  be  that  of  a  Roman  letter 
*G,'  or  of  a  hook  open  at  one  side  where  the  table  is  interposed,  which  not 
only  stamps  it  with  a  peculiar  character,  but  is  also  exceedingly  useful,  as  it 
affords  the  greatest  possible  space  for  the  cloth  or  material  to  be  sewed  or 
"jaang  turned  and  twisted  under  the  needle  and  upon  the  table." 
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And  it  was  claimed  by  the  inventor,  as  a  part  of  his  in- 
vention, among  other  tnings,  as  follows : 

"The  general  arrangement  of  a  sewing  machine  comprising  the  parte 
whereby  the  sev/in"^  mechanism  is  brought  into  comparative  relation  substan- 
tially, (IS  herein  shown  and  described,  that  is  to  say,  combining  with  the 
vibrating  needle  arm  a  frame  shaped  substantially  like  the  Roman  letter  'G,* 
as  herein  shown  and  described,  and  for  the  purpose  set  forth." 

That  the  said  re-issue  letters  patent  expired  on  the  Otli 
day  of  August,  1872.  That  on  November  9,  1869,  by  letters 
patent,  No.  3,742,  there  was  patented  to  the  plaintiff  the 
leg  and  treadle,  forming  part  of  a  sewing  machine  stand, 
shown  in  the  plate  accompanying  said  patents  as  a  new  and 
original  design  for  a  leg  and  treadle  forming  part  of  a  sew- 
ing machine  stand,  and  by  said  letters,  the  exclusive  right 
of  making,  constructing,  using  and  vending  the  said  design 
was  granted  to  the  plaintiff  for  the  term  of  fourteen  years. 
That  this  is  the  design  used  by  the  plaintiff  for  the  leg  and 
treadle  of  his  sewing  machine  stana.  That  the  defendant's 
machine  closely  resembles  the  plaintiff's  and  is  made  so  like 
the  plaintiff's  that  only  on  a  very  rigid  examination  can 
a  difference  be  discovered.  That  the  defendants  have  by 
circulars  and  advertisements  represented  the  machines 
made  by  them  to  be  of  a  different  manufacture  and  origin 
from  the  plaintiff's  machines,  and  that  the  defendants  have 
not  made  any  express  representations  whatsoever  with 
respect  to  the  origin  or  soiu'ce  of  the  sewing  machines 
manufactured  and  sold  by  them. 

The  question  to  be  decided,  appears  to  be  whether  or  not 
the  plaintiff  is  entitled  to  be  protected  in  the  use  of  the  *'  G** 
form  of  frame  as  a  trade  mark. 

The  design  for  the  legs  and  treadles  of  the  plaintiff,  was, 
at  the  time  of  the  commencement  of  this  action  protected 
hj  the  letters  patent.  If  the  defendants  have  usea  said  de- 
signs for  the  legs  and  treadles  of  their  machine,  they  have 
infringed  the  plaintiff's  patent. 

The  federal  courts  are  vested  with  the  exclusive  jurisdic- 
tion in  cases  of  an  infringement  of  patent  rights  and  state 
courts  have  no  power  to  restrain  infringement  of  patents, 
even  though  the  question  of  jurisdiction  is  not  raised  by  the 
defendant;  nor  does  the  expiration  of  the  patent  during  the 
pendency  of  this  suit,  give  to  this  court  any  jiuisdiction  of 
the  matter. 

It  is  therefore  clear  that  no  relief  can  be  granted  by  this 
court  to  the  plaintiff  for  the  use  of  their  design  for  legs  and 
treadles  by  the  defendants. 

The  question  left  for  decision  has  reference  to  the  right 
of  the  defendants  to  use  the  "  G  "  frame.  In  the  re-issue 
letters  patent,  No.  2,655  the  advantages  of  this  frame  are 
set  fortn  and  in  claiming  his  invention,  a  claim  is  made  in 
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regard  to thi9  sba()ee  of  frame  as  au^eful  mepbfifw^  ^P^ce^ 
the  said  shape  and  torm  13  also  patented  a&  a,  ne^  ^d 
original  design  by  letters  patent  !No.  1,206,  as  hereinb^ore 
stated.  Both  those  patents  had  expired  iDiefore  the  com- 
mencement of  this  smt. 

It  is  a  well  settled  princij^e,  that  whatever  is  patented  to 
any  inventor  and  exclusively  enjoyed  by  hun  or  his 
assignees  during  the  term,  is  fi-ee  to  the  public  at  the  ex- 
piration of  the  term.  The  object  and  intention  of  the  laws 
authorizing  patents,  ^^  is  to  secure  to  the  public  the  advant- 
ages to  be  derived  from  the  discoveries  or  individuals,  and 
the  means  it  employs  are  the  compensation  made  to  tJiose 
individuals  for  the  time  and  labor  devoted  to  these  dipcov- 
feries,  by  the  exclusive  right  to  make,  use,  and  sell  the 
things  discovered  for  a hmited  time."  Grant  cmd  others  v. 
Raymond,  G  Peters,  243. 

The  plaintiff  sought  for,  and  obtained  the  exclusive  right 
to  use  this  form  of  frame  which  \vas  given  by  the  letters 

Satent.  Its  importance  and  value  at  tne  present  time  are 
ue,  in  a  great  measure  at  least,  to  the  exclusive  use  con- 
ferred by  the  patents,  and  enjoyed  by  the  plaintiff.  The 
plaintiff's  rights  are  under  those  patents,  ana  have  ej^pir^ 
with  the  patents  and  the  reward  provided  by  law  fpr  those 
who  make  inventions  has  been  received  by  the  plaintiff. 

In  The  Singer  Manufacturing  Company  v.  Uiley  et  ol., 
11  Fed.  Eep.,  706,  the  courts  say: 

"  There  is  not  tne  least  foundation  in  principle  or  reason 
for  allowing  the  patentees  to  continue  to  enjoy  as  much  of 
the  monopoly  as  they  can  save  by  the  claim  to  use  exclu- 
sively the  trade  names  by  which  they  identified  and  secured 
to  themselves  the  reputation  of  their  inventiona.  These  go 
along  with  the  invention  as  a  dedication  to  the  public  for 
pm^poses  of  description  and  identification." 

Tne  supreme  court  of  Ohio  in  reversing  the  decision  of 
the  superior  court  in  the  case  of  Brill  v.  The  Singer  Manu- 
facturing Co.y  uses  this  language: 

"Where  machines,  during  the  time  they  are  protected 
by  patent,  become  known  and  identified  in  the  trade  by 
their  shape,  external  appearance  or  ornamentation,  theur 
patentee,  after  the  expiration  of  the  patent,  cannot  prevent 
others  from  using  the  same  modes  of  identification  in 
machines  of  the  same  kind  manufactured  and  sold  by 
them." 

The  court  also  say:  "It  would  be  a  poor  return  for  the 
exclusive  privilege  which  the  pubhc  gives  for  a  long  period 
to  the  patentee,  if,  after  the  expiration  of  his  patent,  he 
shall  be  allowed  to  virtually  perpetuate  his  monopoly  by 
preventing  all  others  from  using  the  name  whidi  will  de- 
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scribe  and  make  known  the  invention  which  has  been 
dedicated  to  the  public." 

The  present  is  a  stronger  case  than  those  above  referred 
to,  for  the  reason  that  the  ^^  G  "  frame  itself  was  protected 
bypatents  which  have  expired. 

The  claim  that  the  design  patent  of  1860  is  invaUd  is  not 
available  to  the  plaintiff,  for  the  reason  that  the  plaintiff 
had  enjoyed  the  exclusive  benefits  conferred  by  the  patents 
during  their  existence,  and  cannot  be  permitted  after  their 
expiration  to  claim  their  invaUdity,  and  for  the  further 
reason  that  this  court  has  no  jurisdiction  of  matters  aiising 
under  patent  laws. 

The  court  below  has  also  found,  and  we  think  the  evi- 
dence establishes  that  the  *^  G  "  frame  has  certain  mechani- 
cal advantages  afforded  by  its  form,  and  is  a  useful 
mechanical  structure,  and  we  think  it  has  been  shown  by 
the  proof  to  be  an  essential  part  of  the  sewing  machine. 
To  hold  that  a  trade-mark  may  be  acquired  in  a  useful 
mechanical  structure^  or  in  a  part  of  a  manufactured  article 
would  be  in  conflict  with  all  the  authorities. 

The  judgment  should  be  modified  by  striking  from  it  the 
seventh  finding  of  law,  and,  as  modified.  aflSrmed. 


Matter  O-  James  Deering,  App'lt,   to  vacate  an  assess- 
ment, etc. 

(Ifeto  Fork  Cowrt  of  Oomnum  Pleaa,  Filed  January  8, 1837.) 

1.   ASBBSSMENT — CAimOT  BB  VACATED  ON  ACCOUITT  OF  THB  OMISSION  OF  ANT 
DUTY  ON  THE  PABT  OF  AN  OFFICER— LaWS  1880.  CHAP.  600. 

In  a  proceeding  to  vacate  an  assessment  the  petitioner  relied  upon  Laws 
of  1880,  chap  550,  which  provides:  "All  oflacers  charged  with  any  duty 
connected  with  the  imposition  or  confirmation  of  assessments  for  local  im- 
provements in  the  city  of  New  York,  are  hereby  directed  so  to  perform 
such  duty  that  assessments  for  all  local  improvements  heretofore  com- 
pleted shall  be  finally  passed  upon  by  the  board  for  the  revision  and  cor- 
rection of  assessments,  pursuant  to  the  provisions  of  law  relating  to 
assessments  in  said  city,  within  six  months  after  the  passage  of  this  act." 
This  act  was  passed  June  9, 1880,  the  work  to  pay  for  which  the  assess- 
ment was  imposed  was  completed  on  or  before  December  28,  1872.  It  was 
urged  that  the  statute  was  mandatoiy,  and  that  the  assessment  not  having 
been  completed  before  December  9,  1880,  was  void.  Held,  that  this  objec- 
tion was  answered  by  Consolidation  Act, section  899:  *'No  assessments 
♦  ♦  ♦  shall  hereafter  be  vacated  or  set  aside  ♦  ♦  for  or  by  reason  of 
the  omission  of  any  officer  to  perform  any  duty  imposed  upon  him  ♦  ♦ 
except  only  in  cases  in  which  fraud  shall  be  shown  and  in  cases  of  re- 
pavement. 

H.  Same— Statute  DiRECTOBY. 

Bdd,  that  the  statute  cited  was  not  mandatory  but  directory  merely. 
9.  Same — Limitations  to  actions  in  courts  of  law  do  not  apply. 

The  work  to  pay  for  which  this  assessment  was  laid  was  finished  on  or 
before  December  28,  1872,  and  the  assessment  was  not  confirmed  until  No- 
vember 12,  1885.    It  was  claimed  by  the  appellant  that  after  such  length 
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of  time  there  is  no  power  in  the  corporation  to  make  the  anessment  for  the 
work.  Hdd,  that  the  various  limitations  to  actions  in  courts  of  law  do  not 
apply. 

4.  Same — Mere  delay  is  not  fraud. 

Mere  delay  in  making  the  assessment  does  not  constitute  fraud  nor  a 
substantial  error  within  the  meaning  of  the  statute. 

5.  Same— Assumption  by  purchaser  that  assessment  has  been  paid  is 

no  objection. 

It  is  no  objection  to  the  laying  of  the  assessment  that  it  was  assumed  to 
have  been  paid;  that  it  had  not  might  have  been  ascertained  by  proper 
inquirv,  ana  for  a  failure  in  their  so  doing  the  purchasers  and  not  the  city 
should  .vuffer;  the  appellant,  however,  could  not  avail  h  mself  of  any  effect 
of  this  argument,  as  he  had  owned  the  property  assessed  continuously 
from  before  the  doing  of  the  work. 

6.  Board  op  revision— Powers  limited— How— Cannot  vacate  assess- 

ment. 

The  board  of  revision  and  correction  of  assessment  lists  has  no  jurisdic- 
tion to  inquire  into  the  original  authority  to  make  an  assessment  or  to 
vacate  the  assessment  for  defect  of  power  in  the  city  to  impose  it,  but  ita 
final  action  is  confined  either  to  a  confirmation  of  the  assessment,  or  to  re- 
turning it  to  the  board  of  assessors  for  revision  or  correction. 

7.  Interest  on  expenses  incurred  properly  included  in  assessment. 

Held,  That  interest  on  the  expenses  incurred  in  the  work  was  properly 
included  in  the  assessment  laid.  See  Laws  1880,  chapter  555,  section  5,. 
subd.  2. 

Appeal  from  an  order  of  the  special  term  denying  the 

Erayer  of  the  petitioner  to  vacate  an  assessment  for  requ- 
iting, grading,  setting  cinrb  and  gutter  stones  and  fla^gmg 
Tenth  avenue  from  Manhattan  street  to  One  Hundred  and 
Fifty-fifth  street. 

The  proceeding  is  brought  imder  chapter  338,  Laws 
1858^  as  amended  by  chap.  312,  Laws  of  1874  and  sec.  898  of 
the  consoUdation  act. 

James  A.  Deeringy  for  app'lt;  David  J.  Dean  and  O.  L. 
Sterling^  for  resp't. 

BooKSTAVER  J. — The  appellant  contends  that  the  assess- 
ment is  wholly  void  on  two  grounds. 

First,  Because  not  completed  before  December  9,  1880; 
and, 

Second,  Because  it  was  not  made  within  a  reasonable 
and  proper  time  after  the  completion  of  the  work. 

The  first  contention  is  based  upon  chap.  550,  Laws  of 
1880,  which  provides,  *'  All  oflBcers  charged  with  any  duty 
connected  with  the  imposition  or  confimiation  of  assess- 
ments for  local  improvements  in  the  city  of  New  York  are 
hereby  directed  so  to  perform  such  duty,  that  assessments 
for  aU  local  improvements  heretofore  completed  shall  be 
finally  passed  upon  by  the  board  for  the  revision  and  cor- 
rection of  assessments,  pursuant  to  the  provisions  of  law 
relating  to  assessments  in  said  city  within  six  months  after 
the  passage  of  this  act." 

The  act  was  passed  June  9,  1880.     The  work,  to  pay  for 
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which  the  assessment  under  consideration  was  imposed, 
was  completed  on  or  before  December  28,  1872:  and  the 
learned  counsel  for  the  appellant  contends  that  the  statute 
is  mandatory,  and  that  tne  assessment  not  having  been 
completed  before  December  9,  1880,  as  required  by  that 
statute,  is  void. 

To  this  we  think  there  are  two  answers.  Section  899  of 
the  consolidation  act  provides:  ''No  assessments  "^  *  * 
shall  hereafter  be  vacated  or  set  aside  *  ^  *  for  or  by 
reason  of  the  omission  of  any  officer  to  perform  any  dutv 
imposed  upon  him  *  *  *  except  only  in  cases  in  which 
fraud  shall  be  shown,  and  in  cases  of  repavement." 

This,  in  our  judgment,  prevents  the  effect  sought  to  be 
given  to  the  act  of  1880  by  the  appellant. 

We  also  think  the  statute  is  not  mandatory,  but  directory 
merely. 

The  statute  itself  directs  the  officers  charged  with  the 
dutv  of  imposing  and  confirming  assessments  to  so  perform 
such  duty,  that  assessment,  shall  be  finally  passed  upon 
within  six  months  after  the  passage  of  the  act.  It  does 
not  provide  any  penalty  if  the  officers  neglect  their  duty  in 
this  respect,  nor  does  it  declare  that  their  acts  shall  be  void 
if  done  after  the  six  months.  Nor  is  this  statute  the  source 
of  the  power  or  authority  to  levy  assessments,  for  it  ex- 
pressly says  that  the  officers  shall  do  this  ''pursuant  to  the 
provisions    of   law    relating  to  assessn^ents"  then  existing. 

Where  the  provision  of  the  statute  is  the  essence  of  the 
thing  required  to  be  done,  and  bv  which  iurisdiction  to  do 
it  is  obtained,  it  is  mandatory;  wnere  it  relates  to  form  and 
manner,  and  where  an  act  is  incident,  or  after  jurisdiction 
has  been  obtained,  it  is  directory.  Sedgwick  on  Construc- 
tion of  Statutes,  316,  et  seq.;  Potter's  Dwarris  on 
Statutes,  note,  222. 

In  Clark  v.  Norton  (49  N.  Y.,  243)  and  Overing  v.  Foote 
(65  N.  Y.,  263),  dted  by  apj)ellant,  the  assessors  neglected 
to  complv  with  the  act  giving  them  jurisdiction,  and  of 
course,  tneir  acts,  being  without  jurisdiction,  were  void. 

But  in  the  case  under  consideration,  power  and  jurisdic- 
tion to  make  the  assessment,  were  given  by  other  statutes, 
and  these,  while  giving  the  power  to  assess  also,  provided 
for  the  protection  of  the  rights  of  all  parties  interested,  this 
statute  does  nothing  of  the  kind. 

The  court  in  Marsh  v.  Chesnut  (14  HI.,  223)  refers  to  this 
distinction,  and  bases  its  decision  a^inst  the  validity  of  the 
lax  on  it,  holding  that  the  object  of  such  statute,  is  to  give 
time  to  a  party  objecting  to  be  heard.  In  the  case  before 
that  court,  the  taxpayer  would  have  been  deprived  of  this 
constitutional  right,  if  the  tcuc  had  been  held  valid. 
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We  thin IV  the  case  of  Stevenson  v.  The  Mo^yoVy  etc.  (1 
Hun.,  51)  entirely  in  point. 

In  that  case,  the  statute  provided:  '*  It  shall  be  the  duty 
of  the  counsel  to  the  corporation,  in  said  city,  within  three 
months  from  the  passage  of  this  act  to  take  the  necessary 
legal  means  to  open  as  a  street,  the  said  extension  of  Madi- 
son avenue." 

The  proceedings  were  not  taken  within  three  months,  but 
were  afterwards.  The  street  was  opened,  and  an  assess- 
ment therefor  laid  on  the  lands  of  the  plaintiff  who  made 
the  same  claim  that  the  appellant  does  here.  The  court 
held  the  statute  directorv,  and  the  assessment  good,  and  we 
think  the  reasoning  in  that  case  conclusive. 

Many  other  authorities  in  support  of  the  view  we  have 
here  taken,  might  be  cited. 

The  second  contention  of  the  appellant  is  based  upon  the 
length  of  time  which  elapsed  since  between  the  completion 
of  tne  work,  and  the  making  of  the  assessment. 

As  before  stated,  the  work  was  finished  on,  or  before 
December  28,  18t2.  The  assessment  was  not  confirmed 
until  November  12,  1885,  or  nearly  thirteen  years  after  the 
work  was  done.  After  such  a  length  of  time  the  appellant 
claims  there  is  no  power  in  the  corporation  to  make  the 
assessment,  and  that  any  assessment  for  that  work  is 
barred. 

The  learned  counsel  for  the  appellant,  does  not  rely  upon 
any  statute  other  than  the  one  before  mentioned,  to  sustain 
his  contention,  and  it  is  manifest  that  the  various  limita- 
tions to  actions  in  courts  of  law,  cannot  apply.  He  must 
then  base  his  contention  upon  general  principles  of  equity. 
But  we  think  it  exceedingly  doubtful  whether  such  principles 
can  be  invoked  in  this  proceeding  which  is  brought  under 
section  898  of  the  consolidation  act.  Such  proceedings 
must  be  based  upon  allegations  of  fraud  or  substantial 
error.  We  do  not  think  mere  delay  in  making  the  assess- 
ment constitutes  fraud,  nor  is  it  a  substantial  error  within 
the  meaning  of  the  statute,  and  hence  we  are  of  the 
opinion  that  the  appellant  has  not  brought  himself  within 
any  of  the  cases  in  which  the  court  has  power  to  vacate  or 
reduce  the  assessment  on  this  ground. 

If,  however,  equity  principles  are  to  be  applied  to  this 
case,  then,  while  it  is  true,  equity  wiU  not  entertain  stale 
or  antiquated  demands,  nor  encourage  laches  and  negli- 

fence.  still  it  will  interfere  in  many  cases  to  prevent  tne 
ar  01  the  statutes  which  would  be  inequitable  or  imjust. 
Stonr's  Eq.  Jurisp,,  §  1521. 

We  think  appellant's  position  inequitable.  He  does  not 
claim  that  the  work  was  done  at  extravagant  prices,  nor 
that  he  has  been  charged  with  more  than  the  value  of  the 
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improvement  of  his  property  which  he  owned  at  the  time 
the  work  was  done,  but  admits  the  work  has  been  done, 
the  property  benefitted,  and  the  city  has  paid  for  the  work, 
and  that  he  has  paid  no  part  of  it,  but  claims  that  because 
he  was  not  compelled  to  pay  as  soon  as  he  might  have 
been,  he  ought  not  to  be  compelled  to  pay  at  all. 

Many  causes  conspired  to  produce  the  delay.  Before  the 
final  payment  to  the  contractor,  John  L.  Brown,  a  dispute 
arose  between  him  and  the  city  as  to  the  amount  to  be  paid 
under  the  contract.  He  daimed  a  balance  of  $140,842.57, 
which  was  resisted  by  tho  city,  and  it  was  successful  in  the 
court  below;  but  the  ji'idgment  of  that  court  was  reversed 
in  the  court  of  appeaJ^  and  a  new  trial  granted.  This  con- 
troversy continued  iv^til  May,  1876,  when,  the  contractor 
having  died,  it  v^^s  settled  by  the  city  agreeing  to  pay 
$80,000  to  SrciFa>'B  representatives.  The  last  payment 
under  this  -^orapromise  was  not  made  until  July,  1877. 
After  this  payment  had  been  made,  a  Mn  Witherell, 
claiming  to  have  been  a  partner  of  the  contractor,  en- 
deavored to  be  substituted  as  plaintiff  in  the  action  so 
settled,  and  asked  leave  to  serve  a  supplemental  answer, 
setting  up  that  he  was  not  concluded  oy  the  compromise, 
and  that  the  city  owed  him  money  under  the  contract. 
This  motion  was  denied  in  October,  1880,  but  an  appeal  was 
taken  from  the  order  which  was  not  dismissed  until  May, 
1881. 

About  the  time  the  Witherell  motion  was  denied,  and  on 
the  8th  of  October,  1880,  the  commissioner  of  public  works 
certified  to  the  board  of  assessors  the  amount  of  expense 
incurred  for  the  improvement.  A  question  then  arose  as 
to  the  amount  of  interest  which  should  be  included  in 
the  certificate,  and  the  settlement  of  this  question  occupied 
some  time. 

Finally,  on  the  14th  of  January,  1884,  an  amended  cer- 
tificate was  given,  and  the  interest  certificate  was  given  on 
the  6th  of  February,  1884.  These  constituted  the  authority 
for  the  assessors  to  act;  not  until  these  were  given  could 
they  act.  We  think  the  assessors,  after  the  giving  of  th5 
certificates,  acted  with  i-easonable  diligence. 

The  appellant,  on  the  argument,  practically  conceded 
that  the  comptroller  and  commissioner  of  puohc  works, 
whose  duty  it  was  to  give  the  certificates  above  mentioned, 
rightly  refused  to  give  them,  pending  the  litigation  with 
Brown,  but  claims  that  after  the  settlement  of  that  action 
the  amoimt  assessable  was  fixed,  and  the  certificates  should 
have  been  issued.  But  if  it  was  right  to  withhold  them  pend- 
ing the  Brown  controversy,  we  do  not  see  why  they  should 
have  been  issued  pending  the  Witherell  claim,  for  imtil 
that  was  so  far  determine  as  to  leave  no  reasonable  doubt 
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as  to  its  invaliditv,  the  amount  to  be  paid  on  the  contract 
could  not  be  finally  determined. 

The  learned  counsel  for  the  appellant  contends  that  since 
the  settlement  of  the  Brown  controversy  the  ownership 
of  the  lots  affected  by  this  assessment  lias  been  changed 
several  times  over,  and  that  these  owners  have  assumed 
that  that  assessment  had  been  paid  long  before  they  became 
purchasers,  and  that  to  compel  them  to  pay  for  the  work 
now  would  be  unjust. 

We  fail  to  understand  why  the  purchasers,  since  the  set- 
tlement, should  have  made  this  assumption  rather  than  those 
who  purchased  before  the  settlement,  or  why  either  dass 
should  have  made  the  assumption  at  all  when  the  improve- 
ment was  patent  to  all  who  saw  the  lots,  and  when  it  could 
easily  have  been  ascei-tained  by  proper  inquiry  whether  the 
assessment  had  been  made  and  paid,  if  they  failed  to 
make  this  inquiry,  they,  luider  the  circumstances,  should 
suffer,  and  not  the  city. 

But  whatever  force  this  argument  might  have  as  to  sub- 
sequent pinrchasers,  the  appellant  cannot  avail  himself  of 
it,  as  he  owned  his  lot  61  before  the  work  was  undertaken, 
and  has  ever  since. 

We  do  not  mean  to  hold  that  oflBcers  charged  with  the 
duty  of  making  assessments,  can  delay  doing  so  for  any 
length  of  time  they  see  fit,  and  then  make  a  valid  assess- 
ment at  will;  but  only  to  hold  that  there  being  no  statute 
limiting  the  time  for  making  the  assessment,  it  must  be 
done  within  a  reasonable  time,  and  that  under  the  circum- 
stancep  of  this  case,  which  are  very  peculiar,  the  assess- 
ment has  been  completed  within  such  reasonable  time. 

The  appellant  also  claims  that  the  refusal  of  the  board 
of  revision  and  correction  of  assessment  hsts,  to  consider 
upon  the  merits,  his  objections  to  the  assessments,  is  a  sub- 
stantial error,  for  wmch  the  assessment  should  be  set 
aside. 

This  board  is  composed  of  the  comptroller,  counsel  to  the 
corporation  and  recorder  of  the  city;  and  its  powers  and 
duties  are  declared  in  section  867  of  the  consohdation  act. 
This  section  is  founded  on  chap.  302,  sec.  17,  Laws  of  1869, 
chap.  308,  sec.  1,  Laws  of  1861,  and  chap.  680,  sec.  6,  Laws 
of  1872,  and  as  we  conceive,  confers  no  greater  power  on 
the  board  than  it  had,  under  those  laws.  The  power  and 
authority  of  the  board  w^as  defined,  In  the  matter  of  Lanqe^ 
85  N.  T.,  307.  The  court  says,  *'The  board  had  no  juris- 
diction to  set  aside  and  vacate  the  assessment  for  want  of 
power  in  the  corporation,  to  impose  any  assessment  what- 
ever for  the  particular  work  to  which  it  relates."    *    *    * 

Theceneralpowerof  the  boaixiisindigatedinitsoflBcial  title. 
It  is  a  board  for  the  revision  and  correction  of  assessment 
lists.     The  act  of  1872,  authorizes  the  board  to  hear,  on  the 
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merits  all  objections^  but  its  final  action  is  confined 
either  to  a  confirmation  of  the  assessments,  or  to  return- 
ing it  to  the  board  of  assessors,  for  revisal  or  correc- 
tion. There  is  no  power  given  to  the  board  of  revision  and 
correction,  to  inqmre  into  the  original  authority  to  make 
the  assessment,  or  to  vacate  the  assessment  for  defect  of 
power  in  the  city  to  impose  it,  and  this  power  cannot,  we 
think,  be  gathered  from  the  statutes  creating  it.  Its  appro- 
priate function  is  to  review  the  iudgment  and  discretion 
exercised  by  the  assessors,  in  distributmg  the  tax." 

The  appellant  alleges  in  his  petition,  that,  at  a  meeting  of 
the  boarc^  held  November  12,  1885,  he  requested  it  to  con- 
sider certain  objections  to  the  assessment  iii  question,  and 
to  examine  into  the  assessment  on  its  merits,  evidence 
concerning  which  he  then  proposed  to  offer;  but  that  the 
board,  arbitrarily,  and  without  reason,  and  refusing  to  ^ve 
any  reason  whatever  for  so  doing,  refused  to  examine  mto 
the  assessment  upon  its  merits,  or  to  consider  the  objections, 
or  to  accept  or  receive  testimony  in  support  thereof,  and 
thereupon  confirmed  the  assessment  hst. 

An  examination  of  the  minutes  of  the  board,  shows  that 
the  board  onlv  refused  to  take  testimony  directed  to  a  re- 
duction of  tne  assessment,  to  any  amount  less  than  the 
face  of  the  certificates  of  the  commissioner  of  pubUc  works 
and  comptroller,  and  that  the  appellant's  offer  of  testimony 
was  only  *'to  prove  that  the  expense  of  the  work  for 
which  this  assessment  is  laid  is  extravagant  and  beyond 
the  just  and  fair  market  value  thereof,  and  that  the  assess- 
ment upon  the  objector's  lots  exceeds  a  fair  and  just  pro- 
portion of  the  fair  value  of  the  work  done." 

'*Also,  that  the  department  of  pubhc  works,  in  contract- 
ing for  the  work  named  withouf  submitting  the  same  to 
competition,  and  at  extravagant  prices  therefor,  did  so, 
claiming  that  it  was  necessary  to  do  so,  to  protect  the 
Croton  aqueduct  mains  and  tunnels  from  injury  and  dam- 
age^ and  lor  this  reason,  that  part  of  the  cost  of  said  work 
which  exceeds  its  then  contract  price  or  fair  value,  should 
be  assessed  upon  the  city  and  not  upon  the  property  front- 
ing thereon." 

Had  the  petitioner's  offer  been  accepted  and  sustained  by 
evidence,  it  would  have  proved  simply  that  the  certificates 
were  too  large,  a  matter  over  which  it  was  decided  {In  the 
Matter  of  Lange,  supra)  the  board  had  no  jurisdiction;  and 
we  do  not  think  the  board  erred  in  refusing  to  receive  the 
testimony,  as  it  would  have  had  no  power  to  have  acted  on 
it  if  taken. 

But  appellant  contends  that  even  if  the  board  had  no 
power  to  go  behind  the  certificates,  it  should  have  consid- 
ered his  first,  third  and  eighth  objections. 
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The  first  objection  was  founded  on  the  fad;  that  the 
work  was  not  done  by  contract  let  to  the  lowest  bidder. 
This  was  passed  upon,  and  the  validity  of  the  contract  sus- 
tained,  in  Brovm  v.  The  Mat/or,  etc.  (63  N.  Y.,  239),  and 
was  not  within  the  jimsdiction  of  the  board.  Matter  of 
Langey  supra. 

The  thurd  objection  is  based  upon  the  fact  that  a  lai^er 
price  was  paid  for  the  work,  because  of  the  necessity  of 
protecting  the  Croton  aqueduct  from  injury,  and  that  this 
enhanced  price  should  be  charged  to  the  city  and  not 
assessed  on  the  property  holders. 

This,  at  first  signt,  seems  only  just  and  equitable,  yet,, 
when  we  consider  that  the  improvement  was  not  under- 
taken to  benefit  the  Croton  aqueduct,  nor  the  city  property, 
but  for  pubUc  convenience  and  the  benefit  of  property 
alon^  the  line  of  the  improvement,  the  equities  are  not  so 
clearly  in  favor  of  the  claim.  It  must  be  assimied  that  the 
owners  of  the  property,  when  they  pinrchased  it,  knew  of 
the  proximity  of  the  aqueduct  to  Tenth  avenue  and  their 
lots,  and  that  when  that  avenue  was  regulated,  etc.,  it 
woiild  cost  more  to  do  so  than  under  ordinary  circum- 
stances; and  that  the  lots  were  worth  less  than  if  they  had 
been  dMerently  situated,  because  of  the  increased  cost  of 
making  the  improvement,  when  it  became  necessary. 

But,  in  addition  to  what  has  been  said,  we  doubt  whether 
the  assessors  could  take  the  enhanced  cost  into  considera- 
tion in  apportioning  the  assessment,  for  the  law  directs 
that  the  cost  of  such  improvement  shall  be  assessed  ^^among 
the  owners  or  occupants  of  all  houses  and  lots  intendea 
to  be  benefitted  thereby,  in  proportion,  as  nearly  as  may 
be,  to  the  advantage  which  eacn  shall  be  deemed  to  ac- 
quire."   Chap.  86,  §175,  Laws  of  1813. 

The  duty  of  the  assessors  is  to  distribute  the  cost  upon 
the  owners  or  occupants  of  houses  and  lots,  and  not  to 
assess  any  part  of  it  upon  those  who  do  not,  however  much 
they  may  be  benefitted. 

And  for  the  reason  last  advanced  we  think  there  was  no 
error  in  not  assessing  part  of  the  cost  of  the  improvement 
upon  the  railroad  company,  which  was  the  basis  of  appel- 
lant's eighth  objection. 

The  company 'owned  neither  houses  nor  lots  on  the  line 
of  the  improvement. 

This  brings,  us  to  the  last  objection  urged  by  the  appellant 
on  the  argument,  which  is  that  the  amount  assessed  upon 
the  property  on  the  line  of  the  avenue  exceeds  the  sum  law- 
fully assessable  therefor  by  the  city,  or,  in  other  words, 
that  the  assessment  should  have  been  for  the  "  expense 
actually  incurred "  onlv,  and  that  no  interest  should  have 
been  included  as  a  part  of  the  expense. 


Digitized  by 


Google 


N.T.C.P.]  Matter  op  Dbering.  601 

Tn  consideriiiR  this  question,  we  have  fully  appreciated 
what  was  said  oj  Earl,  J.,  in  Tone  v.  The  Mayor^  70  N. 
T.,  160:  "  There  is  such  inextricable  confusion  in  the  local 
laws  apphcable  to  the  city  of  New  York,  caused  by  their 
frequent  alteration  and  amendment,  that  their  application 
and!^  construction  are  generally  matters  of  Tmcertamty  and 
diflBiculty. 

The  assessment  complained  of  was  composed  of  the  fol- 
lowing  items: 

Payments  under  contract  with  Brown $286,257  50 

Surveying 2,501  22 

Inspecting 1,698  00 

Interest 61,433  68 

Total $861,890  40 

Appellant  contends  that  the  only  authority  for  assessing 
the  expense  of  the  improvement  is  chap.  5,  Laws  of  1871, 
whichjprovides:  *^The  board  of  assessors  in  the  city  of 
New  York  are  hereby  authorized  and  directed  to  assess 
upon  the  property  intended  to  be  benefitted  in  the  manner 
provided  by  law  lor  making  assessments  for  local  improve- 
ments, the  expense  which  has  been  or  shall  be  actually 
incurred  by  the  major,  aldermen  and  commonalty  of  the 
city  of  New  York,  for  regulating  and  grading  and  setting 
curb  and  gutter  stones  and  fiaggmg  the  sidewalks  in  Tenth 
avenue,  from  Manhattan  to  One  Hundred  and  fifty-fifth 
street,  in  said  city." 

It  is  claimed  that  this  act  was  not  superseded  or  repealed 
by  the  subsequent  general  law,  chap.  556,  Laws  of  1880, 
being  section  868  of  the  Consohdation  Act,  providing  for 
assessments  thereafter  to  be  imposed  for  local  improve- 
ments, and  that  the  act  of  1871  limited  the  assessment  to 
the  expense  which  had  been,  or  should  be  '^actually  in- 
curred" by  the  city,  and  that  therefore  the  item  of  $61,- 
433.68  for  intei^est  on  the  instalments  paid  to  Brown  was 
iUejgally  and  without  authority  included  in  the  assessments. 

The  case  shows  that  this  item  was  for  interest  on  the 
instalments  paid  to  Brown,  c^culatin^  from  the  date  of 
payment  of  each  instalment,  to  the  12th  of  May,  1876,  the 
time  the  compromise  was  affected,  and  was  for  nothing  else. 

Chapter  556,  sec.  5,  Laws  of  1880,  was  in  force  when  this 
assessment  was  laid,  and  is  as  follows:  **  Section  5.  All 
assessments  hereafter  imposed  for  local  improvements  in 
said  city,  shall  be  made  by  the  board  of  assessors,  on  the 
following  certificates,  to  wit : 

N.  Y.  Rep  ,  Vol.  m.        76 
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First.  The  head  of  the  department  charged  with  the 
execution  of  the  work  in  question,  shall  certSv  to  tiie  said 
board  of  assessors,  the  total  amount  of  all  the  expenses 
which,  shall  have  been  actually  incurred  by  the  mayor, 
^dermen  and  commonalty  of  the  city  of  New  York,  on 
account  thereof. 

Second.  The  comptroller  shall  certify  to  the  said  board  of 
assessors,  the  amoimt  of  the  interest,  at  the  legal  rate^  upon 
the  several  instalments  advanced,  and  payments  made  on 
account  of  such  work,  from  the  time  or  such  payment  or 
advance,  bv  the  city,  to  a  day,  sixty  days  after  the  date  of 
such  certificates.  Thereafter,  the  said  board  of  assessors 
shall  assess  upon  the  property  benefitted,  in  the  manner 
now  authorized  by  law,  the  aggregate  amount  of  such  cer- 
tificates, or  such  proportion  tnereof^  as  is  now  authorized 
by  law,  and  the  said  board  shall  not  m  any  way  be  enjoined, 
restrained,  hindered,  or  delayed  in  the  performance  of  this 
duty,  provided  that  nothing  herein  contained  shall  be  con- 
strued to  affect  the  existing  powers  of  the  board,  for  the 
revision  and  correction  of  assessments." 

This  act  provides  that:  **A11  assessments  hereafter  im- 
posed "  shall  include  just  such  interest,  as  was  included  in 
this  case. 

The  act  of  1871  is  silent  on  the  subiect  of  interest,  and 
simply  provides  that  the  assessors  shaft  assess  the  expense 
which  has  been  or  shall  be  actually  incurred  for  the  un- 

Erovement  of  Tenth  avenue,  in  the  manner  **  provided  by 
iw  for  making  assessments  for  local  improvements." 

The  object  of  the  act  appears  to  have  been  to  subject  this 
particular  improvement  to  the  laws  applicable  to  assess- 
ments generally.  One  of  these  laws  in  force  at  the  time  of 
making  the  assessment  in  question,  was  chap.  656,  Laws  of 
1880,  which  provides  for  the  inclusion  of  the  disputed  item. 

The  last  act,  by  its  terms  appUes  to  all  assessments,  im- 
posed after  its  passage,  whether  the  work  had  been  com- 
pleted before  its  passage  or  not. 

The  second  subdivision  of  section  5,  requires  the  comp- 
troller to  certify  the  interest  upon  the  several  instalments 
advanced,  or  judgments  made  on  account  of  ^*such  work." 
What  is  meant  by  "such  work"  is  only  explained  by  the 
expression  in  the  first  subdivision,  by  the  phrase,  ''work 
in  question,"  which  refers  to  the  work  necessary  for  "  local 
improvements,"  in  the  opening  sentence  of  the  section. 

These,  we  think,  must  be  held  to  be  all  improvements  for 
which  assessments  may  be  imposed. 

Besides  the  words  *' shall  have  been  actually  incurred," 
on  which  appellant's  counsel  chiefly  relies  to  sustain  his 
contention,  only  occur  in  the  clause  relating  to  the  certifi- 
cate of  the  head  of  the  department  charged  with  the  exe- 
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cution  of  the  work,  and  are  nowhere  made  applicable  to 
the  interest  certificate. 

It  was  the  duty  of  the  comptroller  to  make  the  interest 
certificate,  and  the  act,  by  its  terms,  we  think,  appU^s  to 
the  assessment  in  question,  and  the  interest  was  properly 
included  therein. 

But  if  we  are  mistaken  in  this,  it  would  not  necessarily 
follow  that  a  reduction  should  be  made  on  appellant's  prop- 
erty. The  entire  expenditure  of  the  city  for  this  improve- 
ment, including  $61,433.68  interest,  was  $351,890.40;  entire 
amount  assessed  on  private  owners,  $278,117.24;  difference, 
$73,773.16.  This  difference  is  made  up  as  follows:  Aggre- 
gate not  assessable  upon  private  property,  under  section  870 
consohdation  act,  $60,196.98;  amount  assessable  on  Trinity 
Cemetery,  but  for  chapter  310,  Laws  1879,  $13,576.18;  total, 
$73,773.16. 

It  is  plain,  therefore,  that  although  the  interest  has  been 
charged  in  computing  the  amount  to  be  assessed,  yet  the 
city  has  borne  a  portion  of  the  amount  larger  than  the 
interest  charged,  and  the  assessment  upon  the  owners  of 
private  property  is  less  than  the  ''actual  expense  incurred," 
excluding  mterest. 

The  actual  expense,  exclusive  of  interest,  wSs  $290,456.77; 
assessed  on  property  holders,  $278,117.24;  difference,  $12,- 
339.53,  which  the  city  loses  in  any  event,  exclusive  of 
interest. 

It  still  remains  true,  however,  that  some  property  owners 
were  assessed  their  proportion  of  interest,  while  others  were 
not  aggrieved  by  its  inclusion,  but  there  is  not  sufficient 
data,  m  the  papers  submitted  to  us,  to  determine  whether 
the  appellant  is  or  is  not  aggrieved  thereby;  nor  the  extent 
of  the  injury,  if  any;  and  the  view  we  take  of  this  case 
renders  it  unnecessary  for  us  to  determine  that  matter. 

It  is  claimed  by  the  appellant  that  under  the  contract 
with  John  L.  Brown  the  city  should  have  charged  interest 
to  the  contractor  from  the  date  of  the  payments  to  him  to 
the  date  of  confirmation  of  the  assessment. 

There  is  a  provision  in  the  contract,  to  the  effect  that 
the  city  will  pay  to  the  contractor,  ''upon  the  confiimation 
of  the  assessment,  *  *  *  *  the  whole  amount  of 
money  accruing,  excepting  such  sum  or  sums  of  money  as 
may  be  lawfully  retained."    *    *    *    * 

The  contract  proceeds  to  provide  for  the  payment  of 
monthljr  instalments  of  ninety  per  cent,  in  accordance  with 
the  ordmance  of  December  30,  1854. 

This  ordinance  requires  that  a  clause  must  be  inserted  in 
contracts  that  payments  will  be  made  to  contractors,  by 
monthlv  instalments  of  seventy -five  per  cent,  and  that  the 
contractors  to  whom  such  payments  shall  have  been  made 
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shall,  upon  the  final  payment  of  the  amount  due  upon  the 
several  contracts,  be  charged  at  the  rate  of  seven  per  cent 
per  annum  for  all  sums  that  may  have  been  advanced  to 
them;  *  *  *  *  and  it  shall  be  the  duty  of  the  conip- 
troller  to  deduct  from  the  amount  due  on  each  contract  the 
interest  so  charged. 

We  think  the  act  of  1880,  before  quoted,  has  impliedly 
repealed  the  act  of  1852,  and  therevsrith  done  aw^ay  with  the 
ordinance  founded  upon  it. 

The  act  of  1880  has  provided  for  the  inclusion  of  interest, 
and  estabhshed  an  entirely  different  system  of  levying 
assessments. 

But  if  it  were  not  so,  then  it  must  be  remembered  the 
entire  controversy  between  the  city  and  Brown  was  com- 
promised and  settled,  each  party  yielding  a  part  of  the 
claim  of  the  other,  and  by  this  settlement  Brown's  claim 
was  reduced  from  $140,842.57  to  $80,000,  or  just  about 
what  the  interest  on  the  instalments  amountea  to  at  the 
time,  and  thus  it  was  saved  both  to  the  city  and  the  tax- 
payers. 

We  are,  therefore,  of  opinion  that  the  assessment  is  valid, 
and  the  order  of  the  special  term  should  be  affirmed,  with 
costs.  • 

Allen,  J.,  concurs. 

George  H.  Brennan,  App'lt,  v.  Read  Gordon,  Jr.,  Resp't. 

(New  Fork  Common  Pleas,  Filed  December  6.  1886.) 

1.  Negligence — Res  ipsa  LOQtrrruR— When  haxdc  not  applicable. 

The  maxim  Bes  ipsa  loquiturhViS  no  application  in  the  case  of  an  accident 
which  is  claimed  to  have  happened  through  defendant's  negligence 
where  the  cause  of  the  accident  is  Itnown  to  a  certainty. 

%.  Employers — Nor  liable  to  servant  for  damages  arising  through 

NEGLIGENCE  OP  AN  EMPLOYEE  WHO  18  FELLOW  SERVANT. 

Wliere  plaintiff,  while  in  defendant's  employ,  is  injured  hy  an  accident, 
he  cannot  recover  damages  from  his  employer  if  it  was  caused  by  the  neg- 
ligence of  his  fellow  servant. 

8.  Same— Only  when  employee  is  acting  as  the  master. 

The  mere  fact  that  a  foreman  may  now  and  then  employ  a  man  for  his 
roaster's  service  does  not  make  him  at  all  times  the  alttr  ego  of  his  ina.<^ter. 
In  order  that  plaintiff  may  recover  damages  from  his  employer  for  an 
nc(  ident  arising  through  the  negligt^nce  of  such  foreman,  it  is  necessary 
that  he  should  prove  tlint  he  was  at  tliat  time  engaged  in  the  performance 
of  an  act  that  properly  fell  within  the  sphere  of  duties  that  the  law  im- 
poses on  a  ma<ster. 

The  defendants,  who  were  packers  and  preservers  of 
fruit,  moved  into  a  building  in  Greenwich,  street,  in  which 
a  new  elevator  had  been  constructed  for  their  use  under  the 
immediate  charge  of  one  Mulcahy,  by  whom  it  was  used, 
and  he  signified  his  intention  in  February,  1881,  to  instruct 
the  man  who  was  going  to  use  it.     The  plaintiff  was  desig- 
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nated  for  that  purpose.  The  evidence  shows  that  ne  did 
receive  instructions  from  Mulcahy,  and  had  entire  charge 
of  it  on  the  day  upon  which  the  accident  occurred.  On 
March  first  two  beams  were  placed  upon  the  elevator  by 
Mulcahy  and  his  assistants,  which  were  to  be  used  on  the 
top  floor  of  the  building.  At  the  same  time  a  brother  of 
the  defendant  and  Dilworth  placed  another  beam  on  the 
car  to  go  to  the  top  floor.  The  evidence  shows  that  he 
directed  the  plaintin  to  go  to  the  third  floor  and  stop.  The 
car  being  stopped  level  with  the  third  floor,  Dilworth  left 
it,  directing  plaintiff  to  remain  there  imtil  he,  Dilworth, 
should  reach  the  top  floor. 

The  testimony  is  conflicting  as  to  whether  or  not  these 
instructions  were  obeyed.  After  the  two  beams  whidi 
Mulcahy  had  put  upon  the  car  were  taken  off,  Dilworth 
reached  the  top  floor,  and  was  about  to  take  off  the  beam 

E laced  by  him  on  the  car  when  it  started;  the  end  of  the 
earn  struck  the  roof,  and  one  of  the  two  clutehes  operating 
the  drum  broke  and  the  elevator  fell  to  the  cellar  below, 
whereby  the  plaintiff  suffered  the  injury  for  which  he  now 
sues. 

Upon  a  previous  trial  the  complaint  was  dismissed,  but 
the  general  term  of  this  court,  upon  appeal,  held  that  the 
case  should  have  been  submitted  to  the  jury,  which  was 
subsequently  done,  and  a  verdict  rendered  for  the  defend- 
ant, and  from  the  judgment  entered  upon  that  verdict  this 
appeal  is  taken. 

Edward  P.  Schelly  for  applt;  Edward  C.  James j  of 
counsel;  Kitchell  &  Jdiffe^  for  resp't. 

Larremore,  C.  J. — The  general  term  of  the  court,  upon 
the  authority  of  the  Bailnxid  Co.,  v.  Fort  (17  Wallace  U.S., 
554);  Mann  v.  Delaware^  etc.y  Co.  (91  N,  Y.,  500),  held  that 
in  this  case  the  instructor  of  the  plaintiff  did  not  occupy  to 
him  the  relation  of  a  company  servant,  but  that  he  was  a 
representative  of  the  master  who  was  answerable  for  his 
incompetency  or  n^ligence. 

The  questions  of  fact  in  the  case  appear  to  have  been 
fairly  submitted  to  the  jury,  and  the  special  finding  di- 
rected by  the  court  in  an  alternative  form  could  not,  m  my 
judgment,  have  affected  the  conclusion  which  the  jury 
fingdly  reached  in  their  general  verdict. 

Some  stress  is  laid  upon  a  portion  of  the  charge,  which  is 
as  follows: 

*^  K  upon  the  whole  case  you  were  satisfied  the  defend- 
ants were  not  in  fault,  and  you  conclude  to  render  a  ver- 
dict for  them,  you  need  not  answer  any  of  these  questions.*' 
DevtzeSy  Mayor,  etc.y  v.  Clark^  3  A.  and  E.,  506. 

This  seems  to  be  no  substantial  eiTor,  and  could  not  have 
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possibly  misled  the  jury.  Thejr  passed  upon  the  material 
issues  m  the  case  and  decided  m  defendant's  favor,  and  I 
find  no  enor  upon  the  trial  for  which  it  should  be  disturbed. 
See  3  A.  and  E.,  606. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Van  Hoesen,  J. — lam  in  favor  of  affirming  the  judg- 
ment, though  I  do  not  feel  called  upon  to  express  concur- 
rence in  all  that  was  said  by  the  judge  at  the  tiiad.  My 
reason  for  voting  to  affirm  is,  that  I  think  that  upon  the  un- 
disputed evidence  the  defendants  were  entitled  to  a  verdict. 

First.  It  is  indisputable  that  a  finding  that  the  elevator 
was  unsafe  or  defective  in  any  respect,  would  have  been 
not  merely  without  evidence  to  support  it,  but  against  all 
the  evidence  in  the  case.  No  recovery  upon  the  ground 
that  the  defendants  neglected  to  provide  machinery  suita- 
ble for  the  use  of  theu*  servants  could  have  been  sustained. 
Oerlach  v.  Edelmeyer  (47  Sui)r.  Ct.,  292),  on  which  the 

?laintiff  relics,  has  no  appUcabiUty  to  the  tacts  of  this  case, 
'hat  case  applied  to  the  well  known  maxim  Res  ipsa  logtii- 
tuvy  where  an  elevator  fell  without  any  apparent  cause. 
The  court  held  that  as  ordinaiily  an  elevator  properly  con- 
structed  and  properly  managed  does  not  fsdl,  and  as  that 
elevator  did  fall,  the  presumption  was  that  thei-e  was 
something  wron^,  either  with  the  elevator  or  with  the 
management  of  it,  and  that  that  presumption  would  war- 
rant a  verdict  for  the  plaintiff  unless  it  Were  rebutted  by 
the  defendant's  evidence.  Here  the  cause  of  the  elevator^ 
fall  is  known  to  a  certainty.  It  fell  because  it  was  broken 
by  violence.  It  was  neghgent  to  apply  that  violence.  The 
man  who  did  the  mischief  was  seen  m  the  very  act  of  doin^ 
it.     There  is  no  room  for  speculation,  conjecture  or  legsu 

S resumption.  The  elevator,  properly  built  anfi  in  good  con- 
ition,  was  broken  through  the  fault  of  a  workman.  Un- 
less the  plaintiff  and  Mulcahy  committed  perjury,  the  cause 
of  the  accident  is  not  unexplained,  but,  notwithstanding 
this,  the  cormsel  for  plaintiff  contends  that  if  they  did  com- 
mit perjury,  the  plaintiff  is  nevertheless  entitled  to  recover, 
because  there  is  no  explanation  except  theirs,  and  if  that 
be  false  we  must  say.  Res  ipsa  loquitur, 

I  can  imagine  a  case  in  which  tne  plaintiff  could  recover 
though  the  accoimt  he  gives  of  the  circumstances  that 
caused  his  injury  might  be  completely  disproved;  but  in 
such  a  case,  other  testimony,  whether  adduced  by  him  or 
by  the  defendant,  would  prove  his  cause  of  action.  But 
here  the  defendants  do  not  estabhsh  the  case  for  the  plaint- 
iff, and  he  must  fail,  if  the  facts  that  he  and  his  ^^ntnesses 
have  sworn  to,  do  not  show  his  right  to  recover.     The  acci- 
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dent  was  caused  by  caxelessly  sending  the  elevator  up 
towards  the  roof  with  great  force,  with  a  heavy  beam  in  it 
that  projected  above  the  elevator,  and  reached  down  to  its 
floor.  The  strain  was  so  great,  that  some  part  of  the  struc- 
ture had  to  give  way,  and  when  one  of  the  appendages 
broke,  the  elevator  fell,  and  carried  the  plaintiff  down  with 
it.  The  question  in  the  case  was,  who  caused  the  elevator 
to  move  toward  the  roof  when  it  ought  to  have  remained 
stationary?  The  plaintiff  and  Mulcahv  swore  positively 
that  they  saw,  actuaUy  saw  Harry  Dilworth,  one  of  the 
defendants  servants,  seize  the  elevator  rope,  and  send  the 
elevator  upward.  It  is  true  that  Harry  jDilworth  denies 
that  he  did  so,  but  we  must  assume,  for  the  purpose  of  the 
appeal,  that  the  plaintiff's  story  is  true.  Harry  Dilworth 
was  one  of  several  superintendants,  or  working  foremen, 
that  the  defendants  had  in  their  employ.  Though  Harry's 
act  were  negligent,  the  plaintiff  could  not  recover  if  the 
neghgence  were  that  of  a  fellow  workman.  Seeing  this 
.difficulty,  the  plaintiff  attempts  to  show  that  Harry  was 
not  a  fellow  servant,  first,  because  he  sometimes  hired  and 
employed  workmen,  and  secondly  because  he  had  been  de- 
tailed by  defendants  to  initiate  the  plaintiff,  in  the  art  and 
mystery  of  operating  the  elevator.  There  is  no  evidence 
that  the  plaintiff  was  hired  by  Harry,  nor  does  it  appear 
what  class  of  workmen  Harry  occasionally  employea.  It 
may  be,  that  he  merely  hired  laborers  by  the  hour,  or  only 
when  specially  authorized  by  the  defendants.  The  mere 
fact  that  a  foreman  may  now  and  then  employ  a  man  for 
his  master's  services,  does  not  make  him  at  all  times,  and 
for  all  purposes,  the  alter  ego  of  his  master.  This  is  shown 
by  the  case  of  Neubauer  v.  Railroad  Co.  (101  N.  Y.,  607), 
where  Frampton,  the  foreman  carpenter  of  the  railroad, 
who  hired  some  men,  and  sometimes  suspended  them,  was 
held  to  be,  after  all,  only  a  fellow-servant  of  Neubauer,  the 
plaintiff,  who  was  injured  while  working  in  one  of  the 
gangs,  under  Frampton's  orders.  See  also,  Hoppin  v.  City 
of  Worcester,  2  East.  Eep.,  384. 

If  the  plaintiff  wished,  to  hold  the  defendants  liable,  on 
the  CTOund  that  Harry  stood  in  their  place  as  master,  he 
was  bound  to  prove  something  more  than  that  he  was  one 
of  several  floor  bosses  and  that  he  sometimes  hired  or 
discharged  men ;  he  was  bound  to  prove  that  at  the  time 
he  started  the  elevator  on  its  unfortunate  ascent,  Harry 
was  engaged  in  doing  an  act  that  properly  fell  within  the 
sphere  or  duties  that  the  law  imposes  on  the  master. 
Woods  Master  and  Servant,  890. 

But  it  is  said  by  the  plaintiff  that  Harry  was  his  in- 
structor, and  had  not  yet  finished  his  teachings.  There  is 
very  strong  evidence  that  Mulcahy,  not  Harry,  was  the 
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SlaintiflPs  teacher,  but  we  must  assume  that  Harry  did,  hj 
ef  endants'  orders,  undertake  to  instruct  him,  and  that  the 
Slaintiff  was  still  his  pupil.  The  defendants  would,  un- 
oubtedly,  be  Uable  if  Harry  neglected  his  duty,  either  by 
failing  to  impart  instruction  properly  or  by  injuring  the 

Slaintiff  while  in  the  act  of  instructing  him.  But  the  evi- 
ence  shows  an  entirely  different  stsrte  of  things.  Hairy 
was  not  engaged  in  the  office  of  teaching,  but  in  the  menial 
labor  of  assisting  in  getting  a  beam  m  its  proper  place. 
When  he  started  the  elevator  he  was  acting  as  the  defend- 
ants' servant,  and  was  only  the  fellow  servant  of  the 
plaintiff.  For  his  negUcence  under  those  circumstances 
the  defendants  are  not  liable.  The  case  of  Crispin  v.  Bab- 
bett  (81  N.  Y.,  516)  is  directly  in  point,  and  is  controlling. 
That  case  was  approved  in  Neubauer  v.  Railroad  Co.y  cited 
supra.  See  also  Hoppin  v.  City  of  Worcester^  cited  supra^ 
which  holds  the  same  doctrine. 

Upon  the  plaintiff's  own  evidence,  therefore,  it  clearly 
appears  that  ne  was  not  entitled  to  recover.  He  has  no 
reason  to  complain  of  any  error  committed  in  the  course  of 
trial  that  did  not  prevent  him  from  presenting  competent 
evidence  that  he  offered.  I  have  looked  through  the  ex- 
ceptions, and  I  do  not  discover  that  any  proper  testimony 
that  the  plaintiff  attempted  to  introduce  was  rejected. 

The  judgment  should  be  affirmed,  vdth  costs. 

Bookstaver,  J.,  concurs. 


EzEKiEL  FncAM,  Eesp't,  v.  George  V.  Brovtn,  Applt 

{New  York  Common  PUaa,  General  Term,  Filed  Jantuury,  S,  1887.) 

Qenkral  tbbm— Will  ^ot  ordinabilt  beyerbb  judgment  of  lowbk 
coubt  on  tb8mimony  alonjs. 

Ordinarily  the  ^neral  term  will  not  reverse  a  jud^ent  in  the  court 
below  on  the  testimony  alone,  if  there  is  sufficient  evidence  to  support  it, 
even  if  on  the  whole  evidence  they  might  arrive  at  a  different  conclusion, 
otherwise,  however,  when  the  testimony  is  palpably  insufficient. 

2.  Same — Case  fob  beyersal. 

Held,  that  In  this  case  the  compensation  demanded  is  bo  disproportionate 
to  the  services  rendered,  and  the  contract  insisted  upon  by  the  plaintiff  so 
unusual,  the  court  deem  it  their  duty  to  carefully  review  tbe  evidence,  and 
after  such  review:  Heldy  that  the  iudgment  should  be  reversed  and  a  new 
trial  ordered  in  court  below.  Following,  Macniffe  v.  LudingUm,  18  Abb., 
N.  C,  407. 

Appeal  from  a  judgment  rendered  in  a  district  court  for 
$117.56. 

Per  Curiam. — Ordinarily  this  coiul;  will  not  reyerse  a 
judgment  rendered  in  the  court  below  on  the  testimony 
alone  if  there  is  sufficient  evidence  to  support  it.  Even  if 
on  the  whole  evidence  we  would  have  arrived  at  a  different 
conclusion. 
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But  in  this  case,  the  compensation  demanded,  is  so  dis- 
proportioned  to  tne  services  rendered,  and  the  contract 
insisted  upon  by  the  plaintiff  so  imusual,  that  we  have 
deemed  it  our  duty  to  carefully;  review  the  evidence. 

From  the  undisputed  facts  it  appears  that  the  firm  of 
Stone  &  Healing,  being  indebted  to  Loomis  &  Co.,  among 
other  things,  assigned  a  claim  which  the  first  named  firm 
had  again^  one  Johnston,  to  John  S.  Loomis  of  Loomis  & 
Co. ;  that  Loomis  thereupon  commenced  an  action  against 
Johnston  for  the  amoimt  of  the  claim;  that  this  was  resisted 
by  Johnston,  and  it  was  thought  necessary  to  procure  the 
testimony  of  Stone,  in  support  of  the  claim. 

To  this  end.  various  attempts  had  been  made  by  Mr. 
Loomis,  and  tne  defendant  acting  as  his  attorney,  to  get 
Stone's  evidence,  without  success. 

Stone  had  however,  consulted  the  plaintiff  in  relation  to 
the  matter,  and  the  latter,  on  the  9th  of  June,  1885,  wrote 
Loomis  &  Co.,  that  Mr.  Stone  was  in  New  York,  and  ready 
and  willing  to  have  his  testimony  taken. 

In  this  letter,  no  hint  was  given  that  the  plaintiff  ex- 
pected anything  for  his  services. 

Indeed,  Stone  being  assignor  of  the  claim,  should  have 
been  willing  and  ready  to  support  it  whenever  required. 

Plaintiff  nowever,  in  his  letter,  said  he  represented  Stone 
and  all  communications  intended  for  Stone  should  be  sent 
to  him. 

After  several  imsuccessf ul  attempts  had  been  made  to  see 
plaintiff,  the  parties  to  this  action  met  on  the  23d  of  Jime, 
1885,  plaintili  as  attorney  for  Stone,  and  defendant,  as 
attorney  for  Loomis.  Neither  had  been  acquainted  with 
the  other  before. 

Plaintiff  claims  that  after  assuring  defendant  that  he 
could  get  Stone's  testimony,  he  asked  how  he  should  be 
paid,  and  states  the  remainder  of  the  conversation  as 
follows : 

**  You  (the  defendant)  said,  I  will  pay  you  when  the  suit 
is  ended;  we  have  a  good  suit  here.  I  said,  that  will  not 
do,  and  I  would  not  render  services  on  these  conditions; 
you  said,  this  is  a  good  case,  and  I  said,  I  could  not  help 
that,  I  would  not  agree  to  that,  and  you  said:  I  will  pay 
you  $100,  will  that  do?  and  I  said,  that  will  do." 

According  to  plaintiff's  evidence,  this  was  the  first  and 
onlv  sum  mentioned  by  either  as  compensation  for  plain- 
tiff's services,  which  the  case  discloses,  was  merely  to  bring 
the  defendant  and  the  referee  to  the  place  where  Stone  was, 
and  being  present  during  the  examination,  the  whole 
occupying  but  a  few  hours  of  one  afternoon. 

But  for  this  service,  the  plaintiff  would  have  us  beUeve, 
N.Y.  Eep.,Vol.  m.        77 
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the  defendant  agreed  to  pay  him  $100,  and  also  made  him- 
self liable  for  its  payment,  although  he  was  only  acting  as 
attorney  for  another  in  a  case  in  which  he  had  apparently 
no  other  interest  than  as  attorney,  and  although  his  cUent, 
as  far  as  appears,  was  perfectly  solvent,  and  there  was  no 
necessity  for  a  personal  liabiUty. 

It  is  possible  that  an  over-sanguine  attorney  might  make 
such  a  contract,  but  the  evidence  to  support  it  Siould  be 
very  strong  ana  satisfactory,  and  stronger  than  we  can  find 
mthis  case. 

As  far  as  we  can  understand  from  the  evidence,  plaintiff's 
version  of  the  agreement  is  entirely  uncorroborated. 

He  claims  that  Mr.  Stoiber's  evidence  sustains  his  posi- 
tion, but  as  we  read  that  evidence,  it  is  just  as  consist- 
ent with  defendant's  version  of  the  agreement  as  with 
plaintiff's. 

The  entry  in  plaintiff's  register,  ^' At  Stone's  house  and 
took  his  testimony;  I  am  to  receive  $100,"  rather  weakens 
than  aids  his  contention,  for  he  himself  admitted  the  words: 
^'I  am  to  receive  a  $100,"  was  in  an  ink  **a  httle  lighter"" 
than  the  other  words,  and  such  an  entry  in  a  register  is  un- 
usual, to  say  the  least. 

Plaintiff  also  claims  that  he  **  conducted  the  examination 
principally,"  but  the  record  as  proven  on  the  trial  fails  to 
sustain  this  claim. 

He  also  testified  that  Mr.  Stone  had  told  him  his  partner 
had  assigned  a  lot  of  claims  to  Loomis  &  Co.  without  his, 
Stone's,  knowledge.  The  case  discloses  that  this  was  not 
the  fact,  but  that  Stone  had  simed  the  assignment. 

It  is  scarcely  probable  that  Mr.  Stone  womd  thus  mislead 
his  attorney  when  it  could  be  of  no  service  to  him. 

We  also  think  his  testimony  in  relation  to  his  offering  to 
procure  Stone's  testimony  before  the  production  of  the  let- 
ter not  wholly  ingenious. 

On  the  other  hand  the  defendant's  version  of  the  agree- 
ment is  not  only  probable,  but  consistent  with  all  the  facts 
in  the  case. 

He  says  the  claim  against  Johnston  was  for  a  larger 
amount  than  Stone  &  Healing's  debt  to  Loomis  &  Co.,  and 
that  he  promised  the  plaintiff  $100  out  of  the  proceeds  if 
the  action  was  successful. 

In*  this  he  is  corroborated  by  Healing's  version  of  an 
interview  between  himself  and  the  plaintiff,  and  this  ver- 
sion is  in  conflict  with  jjlaintiff 's  evidence. 

After  a  careful  examination  of  the  case  we  think  justice- 
would  be  best  subserved  by  reversing  this  judgment,  as 
was  done  in  Macniffe  v.  Ludington  (13  Abb.  N.  C,  407^ 

Judgment  should  be  reversed  and  a  new  trial  ordered  in 
the  court  below,  the  costs  to  abide- the  event. 
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Afton     Schwartz,  AppFt,  v.  Louise  Weber,  Adminis- 
^  trator,  etc.,  Eesp't. 

(GouH  cf  Appeals,  Filed  October  £6,  1886,) 
1.  PRACTicB—AppBAir-CASE— Exceptions— How  to  limit  time  to  makb 

AND    SBRVB    CASE  AND    EXCEPTIONS— CODE     CiV.   PrO.,    §§    1351,   994 — 

Supreme  court  rule.  No.  82. 

Service  of  a  judgment,  with  written  notice  of  entry  thereof  upon  the 
iudgment  debtor  s  attoiney,  limits  the  right  to  appeal  to  thirty  days,  but  it 
has  no  other  effect.  Where  the  trial  is  before  the  court,  or  a  referee,  to 
limit  the  time  within  which  exceptions  can  be  taken  and  filed,  or  a  case 
made  and  a  copy  thereof  served  upon  the  opposite  party,  service  of  a  copy 
of  the  decision  or  report  must  be  made  upon  the  opposite  party.  The 
appellant  is  not  in  default  for  not  filing  his  exceptions  or  makiDg  a  case 
until  ten  days  after  such  service.  See  Code  Civ.  Pro.,  §§  1851,  994; 
supreme  court  rule.  No.  32. 

t.  Same— Code  Civ.  Pro.,  §§  994,  997,  998. 

The  appellant  in  such  a  case  is  not  required  to  prepare  a  case  to  be  settled 
as  required  by  Code  Civ.  Pro.,  ^  997,  but  he  may  file  exceptions  (section  994) 
to  the  finding  of  the  trial  judge  upon  questions  of  law,  and  may  have  his 
appeal  heard  upon  those  exceptions  without  any  case,  as  provided  by 
section  998. 

Appeal  from  an  oixier  of  the  general  term,  second  de- 
partment, dismissing  the  appeal  and  ordering  that  judg- 
ment of  the  special  term  be  aflfirmed  rmless  within  twenty 
days  thereafter  the  appellant  should  apply  to  the  special 
term  for  leave  to  make  and  serve  a  case. 

Henry  Wehle^  for  appPt;  Alex.  S.  Bacoriy  for  resp't. 

Earl,  J. — This  was  an  equitable  action  to  remove  the 
cloud  of  a  mortgage  from  certain  property  of  the  plaintiff, 
situated  in  Brooklyn.  The  action  was  tried  at  a  special 
term  of  the  supreme  court,  and  judgment  was  ordered  in 
favor  of  the  defendant,  which  was  entered  on  the  28th  day 
of  April,  1886.  On  the  same  day  copies  of  the  judgment 
and  the  order  dismissing  the  complaint,  and  notice  of  the 
entrv  of  each,  were  served  upon  the  plaintiff's  attorney. 
On  tne  twenty-eighth  day  of  May  the  plaintiff  served  upon 
defendant's  attorney  a  notice  of  appeal,  from  the  judgment 
thus  entered  to  the  general  term.  The  defendant's  attorney 
noticed  the  appeal  for  arginnent,  and  also  gave  notice  of  a 
motion  that  he  would  move  for  an  order  dismissing  the  ap- 
peal^ and  that  the  cause  be  stricken  from  the  calenda^  and 
ins  judgment  be  aflfirmed,  with  costs,  on  the  grormd  that 
no  case  had  been  made  and  served.  The  motion  was 
opposed  upon  aflfidavits  of  plaintiflPs  attorney  that  the  de- 
cision, consisting  of  findings  of  fact  and  conclusions  of  law 
made  by  the  judge  presidmg  at  the  special  term,  had  been 
filed  with  the  clerk,  but  that  a  copy  thereof  had  never  been 
served  upon  him,  and  that  thus  plaintiflTs  time  to  serve  a 
case  had  not  expired.     The  general  term   granted   the 
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motion  dismissing  the  appeal,  with  costs  of  motion,  and 
ordered  that  the  judgment  be  affiimed,  with  costs  of  ap- 
peal, imless  within  twenty  days  ther^ter  the  appellant 
should  apply  to  the  special  term  for  leave  to  make  and 
serve  a  case  on  appeal,  and  that,  if  such  appUcation  should 
be  granted,  the  appeal  should  not  be  dismissed,  but  the 
cause  should  go  over  the  term  and  be  argued  at  the  next 
general  term. 

We  are  of  opinion  that  the  learned  general  term  misap- 
prehended the  practice.     The  notice  of  the  entry  of  judg- 
ment which  the  defendant's    attorney  served    upon  the 
Slaintiff's  attorney,  limited  the  right  to  appeal  to  thirty 
ays,  under  section  1351  of  the  C(^e,  which  provides  that 
an  appeal  to  the  general  term  "must  be  taken  within  thirty 
days  after  service  upon  the  attorney  for  the  appeUant  of  a 
copy  of  the  judgment  or  order  appealed  from,  and  a  writ- 
ten notice  of  the  entiy  thereof,"  and  it  had  no  other  effect; 
and  within  the  time  limited  the  appeal  was  brought.     The 
plaintiff  was  not  obliged  to  prepare  a  case  to  be  settled  as 
required  by  section  997  of  the  Cc^e,  but  he  could  file  excep- 
tions imder  section  994  of  the  Code,  to  the  findings  of  the 
trial  judge  upon  questions  of  law,  and  could  have  his  appeal 
heard  upon  tnose  exceptions,  without  any  case  as  provided 
by  section  998  of  the  Code.    At  the  time  plaintiff^s  appeal 
was  dismissed  at  the  general  term,  the  time  for  filing  ex- 
ceptions to  the  findings  of  law  had  not  expired.    According 
to  section  994  those  exceptions  could  be  taken  and  filed  any 
time  before  the  expiration  of  ten  days  after  service  upon 
plaintiff's  attorney  of  a  copy  of  the  decision  of  the  court, 
and  a  written  notice  of  the  entry  of  judgment  thereupon. 
A  copy  of  the  decision  has  never  been  served  upon  the 
plaintiff's  attorney,  and  hence  his  time  for  filing  exceptions 
to  the  findings  of  the  judge  has  not  been  Umited,  and  has 
not  expired.     The  comt  at  general  term,  therefore,  had  no 
right  to  dismiss  his  appeal,  conditionally  or  otherwise. 
The  defendant  must  serve  upon  the  plaintiff's  attorney  a 
copy  of  the  decision  of  the  court,  and  then,  unl^s  plaintiff's 
atfomey  files  and  serves  his  exceptions  within  the  time 
limited  by  law,  his  appeal  may  be  msmissed. 

Nor  has  the  plaintiff's  time  to  make  a  case  been  limited 
as  required  by  rule  32  of  the  supreme  court.  That  rule 
provides  that,  if  the  trial  is  before  the  court  or  a  referee,  a 
case  may  be  made  and  a  copy  thereof  served  upon  the 
opposite  party  "within  ten  days  after  the  service  of  a  copy 
of  the  decision  or  report,  and  written  notice  of  the  entry  of 
judgment  thereon."  It  would,  therefore,  appear  that,  at 
the  time  the  plaintiff's  appeal  was  dismissed,  he  was  not  in 
default  for  not  filing  his  exceptions  or  making  a  case. 

The  order  of  the  general  term  should  therefore  be  re- 
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versed,  with  costs  of  appeal  to  this  court,  and  ten  dollars 
costs  of  opposing  the  motion  at  the  general  term. 
All  concur.  

Matter  of  the  Probate  of  the  Last  Will  and  testament  of 
John  Whson,  Deceased.' 

( Qmrt  of  Appeals,  Filed  October  £6, 1886. ) 

1.  ExKCUTOius— Witness  — CoMPETKNCT— Will— Pbobatb  —  Lboateb-- 

Code  Civ.  Pbo.  §  829. 

An  executor  who  was  also  named  as  a  legatee  in  the  will,  as  proponent 
of  said  will  put  in  evidence  a  release,  under  seal,  to  the  administrator  of  his 
interest  as  legatee  under  the  will.  Hdd,  that  he  was  a  competent  witness 
to  prove  personal  conversations  and  transactions  had  by  him  with  the  tes- 
tator at  the  time  of  the  preparation  of  said  will  in  relation  to  its  contents 
and  execution.  The  release  extinguished  his  interest  as  legatee,  which 
went  to  the  residuum  to  be  distributed  under  the  will. 

2.  Same — Commissions  asexecutob  does  not  bender  him  incompetent. 

The  witness  was  not  rendered  incompetent  to  testify  to  such  transac- 
tions hy  reason  of  being  a  party  to  the  proceeding  or  as  being  interested  by 
way  of  commissions  as  an  executor. 

3.  Costs— Surrogates  court — Who  entitled  to — Code  Crv.  Pro.  §  2589. 

On  an  appeal  from  the  probate  of  a  will,  the  successful  party  only  is  en- 
titled to  the  costs  of  appeal  in  the  surrogates  court  under  Code  Civ.  Pro., 
§  2589— Where  judgment  is  given  in  favor  of  the  executor,  it  is  error  for 
the  court  to  allow  costs  to  the  unsuccessful  contestants. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  second  department,  affirming  tne  decree  of  the  sur- 
ro^te  of  Orange  county,  admitting  will  to  probate. 

Henry  Bacon  with  Joseph  Merritt,  for  appFts.;  B.  B. 
Champion^  for  resp't. 

RuGER  Ch.  J. — One  Hart  was  executor  under  the  will  of 
John  Wilson,  deceased,  and  also  a  legatee  therein.  He 
presented  the  will  for  probate,  and  offered  himself  as  a 
witness  to  prove  personal  conversations  and  transactions 
had  bjr  him  with  the  testator,  at  the  time  of  its  prepara- 
tion, m  relation  to  its  contents  and  execution.  It  was 
objected  that  he  was  incompetent,  under  section  829  of  the 
Code  of  Civil  Procedure,  to  testify  to  siich  transactions  and 
conversations,  both  as  a  party  to  the  proceeding,  and  also 
by  reason  of  his  interest  in  the  event.  The  proponent 
therefore  put  in  evidence  a  release  to  the  administrator  of 
his  interest  as  legatee  under  the  will.  The  obiection  was 
thereupon  overnSed  by  the  surrogate,  and  tnis  is  now 
alleged  as  eiTor. 

We  think  the  questions  presented  have  been  settled  by 
authority  against  the  contention  of  the  appellant.  The 
interest  which  the  witness  might  have  taken  as  legatee 
under  the  will  was  effectually  discharged  by  the  release.    It 

'  Affirming,  38  Hun.,  648,  mem. 
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was  an  instrument  under  seal,  importing  a  consideration, 
and  its  effect  was  to  swell  the  residuum  of  the  estate  and 
increase  the  amount  to  be  distributed  under  the  provisions 
of  the  will.  The  residuary  legatee  took  nothing  thereby 
in  the  right  of  the  legatee,  and  did  in  no  sense  succeed  to 
the  sum  derived  from,  through,  or  \mder  any  right  of 
the  legatee. 

Neither  was  the  witness  incompetent  by  reason  of  being 
a  party  to  the  proceeding,  or  as  being  interested  by  way  ot 
commissions  as  executor.  It  was  held  in  the  case  of 
Children's  Aid  Society  v.  Loveridge  (70  N.  Y.,  387)  that 
an  executor  was  not  such  a  party  to  the  proceedings  to 
prove  a  will  as  would  preclude  nim  from  testifying  to  per- 
sonal transactions  with  the  deceased  testator^  within  the 
spirit  and  meaning  of  section  829,  Code  of  Civil  Procedure. 

Neither  did  his  right  to  compensation  as  executor  render 
him  incompetent,  by  reason  of  interest,  to  testify  to  such 
transactions.  This  ruling  was  approved  and  followed  in 
Riiga  V.  Buggy  83  N.  Y.,  592.  The  same  question  was 
decided  in  a  similar  manner  in  Beeve  v.  Crosby,  3  Eedf., 
74.  In  McDonough  v.  LoughJin  (20  Barb.,  238),  the  pro- 
posed witness  was  an  executor  and  trustee  imder  the  will, 
as  well  as  a  subscribing  witness.  The  question  was  whether 
the  execution  of  the  will  could  be  proved  by  him  without 
working  a  forfeiture  of  his  appointment  as  executor  and 
the  devise  to  him  as  trustee,  imder  2  Rev.  St.,  65,  §  50, 
avoiding  any  beneficial  devise,  legacy,  interest,  or  appoint- 
ment to  subscribing  witnesses.  It  was  held  tiiat  it  could, 
inasmuch  as  the  devise  to  him  was  in  trust,  he  taking  no 
beneficial  interest  therein,  and  his  appointment  as  executor 
was  fiduciary,  and  not  for  his  own  benefit.  It  was  said 
that  the  commissions  were  given  by  statute  as  compensa- 
tion for  services,  and  did  not  accrue  to  the  executor  as  a 
gratuity  by  force  of  the  will.  The  claim  and  appointment 
were  not  beneficial  within  the  meaning  of  the  statute.  It 
is  said  in  the  same  case  that  the  doctrine  of  the  Enghsh 
courts  is  to  the  same  effect;  citing  1  Mod.,  107;  Lowe  v. 
Jolliffe,  1 W.  BL,  365;  Tyrrell  v.  Holt,  1  Bam.,  12;  Bettzson 
V.  Bromley,  12  East.,  250.  We  find  no  cases  in  this  state 
conflicting  with  the  principles  laid  down  in  those  referred 
to.  In  Lane  v.  Lane,  95  N.  Y.,  494,  the  proposed  witness 
was  not  only  an  executrix,  but  also  a  legatee;  and  it  was 
properly  held,  she  not  having  released  her  claim  as  legatee, 
that  she  was  an  interested  party. 

There  are  no  other  objections  made  by  the  contestante 
appearing  in  the  record  which  are  open  to  consideration  in 
this  court.  The  executor,  however,  has  appealed  from  so 
much  of  the  judgment  rendered  by  the  general  term  as 
awards  costs  to  me  unsuccessful  contestant.     We  are  of 
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the  opinion  that,  under  section  2589,  this  appeal  must  pre- 
vail. That  section  lavs  down  as  an  express  rule  by  which 
costs  of  appeal  in  that  court  must  be  regulated,  and  it 
authorizes  costs  to  a  successful  party  only.  This  was  dis- 
tmctly  adjudged  by  this  court  In  re  Bvdlon^  (100  N.  Y., 
203),  and  accords  with  soimd  poUcy.  Sections  3230  and 
3240  refer  only  to  such  cases  as  are  not  otherwise  provided 
for  in  the  Code. 
The  judgment  of  the  general  term  is  affirmed  as  to  the 

Erobate  of  the  will,  and  reversed  as  to  the  award  of  costs 
3  the  contestants,  with  costs  to  the  executor  to  be  paid  out 
of  the  ^tate. 
All  concur.  

People,  ex  rel,  Smtth  v.  Commissioners  op  Department 
OP  FmE,  ETC.,  OP  City  of  Brooklyn.* 

(Court  of  Appeals,  Filed  October  26, 1886,) 

1.  ObRTIOBARI — WhBK    ORDKR  DI8MI8SINQ,   APPEALABLB. 

An  order  which  simply  quashes  a  common  law  certiorari  is  not  appeal- 
able to  the  court  of  appeals,  because  the  issuing  of  the  writ  rests  in  the 
discretion  of  the  court  and  consequently  it  can  in  its  discretion  recall  or 
quash  the  writ  without  passing  upon  the  validity  of  proceeding  sought  to 
be  reviewed,  but  where  the  order  adjudicates  that  the  proceedings  brought 
up  by  the  writ  are  valid  and  free  from  error,  the  judgment  quashing  the 
writ  is  not  rendered  in  tlie  discretion  of  the  court. 

2.  PiRB  DBPARTMEirr  OP  THE  CITY  OF  BROOKLYN  —  LaWS  1873,  CHAP.  868. 

Where  a  party  had  been  appointed  "  detailed  firemen "  in  the  city  of 
Brooklyn  it  was  neld  that  he  haa  become  a  member  of  the  fire  department 
and  was  removable  only  in  the  maimer  and  for  the  reasons  prescribed  by 
Uie  statute  relating  thereto.  The  removal  of  such  fireman  without  notice 
or  trial  is  illegal. 

Appeal  by  relator  from  order  of  the  supreme  comi;,  gen- 
eral term,  second  department. 

Edward  F.  O.  DtvyeTy  for  appl't ;  Almet  F.  Jenks^  for 
resp'ts. 

Eapallo,  J. — The  order  of  the  general  term  in  this  case 
is  appealable.  It  aflftrms  a  judgment  rendered  at  special 
term  on  certiorari,  which  was  in  the  following  words : 
"It  is  ordered  and  adjudged  that  the  respondents  have 
judgment  on  the  retmrn,  and  that  their  action  in  removing 
relator  from  said  department  of  fire  and  buildings  is  in 
every  respect  affirmed;  and  that  said  writ  of  certiorari  be 
quashed,  with  ten  dollars  costs." 

An  order  which  simply  quashes  a  common-law  certiorari 
has  often  been  held  not  to  be  appealable  to  this  co\u"t,  be- 
cause the  issuing  of  the  writ  rests  in  the  discretion  of  the 
court,  and  consequently  it  can,  in  its  discretion,  recall  or 
quash  the  writ  without  passing  upon  the  vaUdity  of  the 

■Reyerslng,  87  Hun.,  648,  mem. 
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proceeding  sought  to  be  reviewed.  The  case  of  Peapie  v. 
Stilwdl  (19  N.  Y.,  531),  fell  within  that  prindple.  There 
was  no  hearing  upon  tne  retiun,  and  no  adjudication  \vpoa 
the  merits,  but  the  decision  was  rendered  on  a  motion  to 
quash  the  writ,  which  motion  was  granted.  In  the 
opinion,  it  is  true,  the  validity  of  the  proceedings  sought 
to  be  revived  was  considered,  and  the  court  held  that  the 
writ  had  been  improvidently  issued.  But  the  order  simply 
quashed  the  writ  and  did  not  adjudicate  upon  the  validity 
of  the  proceeding.  The  cases  of  People  v.  HiU  (53  N.  Y., 
547),  People  v.  Board  of  Police  ConPrs  (82  id.,  506),  and 
People  V.  Board  Tax  Coiners  (85  id.,  655),  were  of  the  same 
description.  But  in  the  case  of  People  v.  Board  Assessors 
(39  N.  Y.,  88),  although  the  order  concluded  by  du-ecting 
that  the  writ  be  quashed,  that  conclusion  was  preceded,  as 
in  the  present  case,  by  an  adjudication  that  the  proceeding 
brought  up  by  the  writ  was  valid,  and  free  from  error,  and 
the  judgment  quashing  the  writ  was  not  rendered  in  the 
exercise  of  the  discretion  of  the  court,  and  on  the  ground 
that  the  proceeding  ought  not  to  be  reviewed  by  the  writ, 
but  on  the  ground  that  the  allegations  of  error  were  not 
sustained.  The  decision  was  held  to  present  a  question  of 
law  reviewable  in  this  court.  To  the  same  effect  was  the 
case  of  People  v.  Knowles  (47  N  Y.,  415-420). 

We  musf  therefore  consider  the  question  of  the  vaUdity 
of  the  proceeding  of  the  board  removing  the  relator.  K  he 
was  legally  appointed  a  member  of  the  fire  department,  it 
is  not  disputed  that  his  removal  was  illegal,  masmuch  as 
the  power  of  the  commissioners  to  remove  a  member  of 
the  department  can  only  be  exercised  on  conviction  of  the 
member  of  some  of  the  offenses  specified  in  section  14  of 
title  13  of  the  charter  of  the  city  of  Brooklyn  (Laws  1873, 
chap.  863),  and  in  the  case  of  the  relator  there  was  no  such 
conviction.  He  was  removed  by  a  simple  resolution,  with- 
out trial  or  notice,  or  even  any  charge  having  been  made 
against  him.  The  only  around  upon  which  the  board  claim 
that  their  action  should  be  sustained  is  that  his  appoint- 
ment was  invalid  for  the  reason  that  he  was  appointed  as 
"a  detailed  fireman,"  and,  as  no  such  office  existed,  he  was 
dismissed  by  the  board.  That  position  was  sustained  by 
the  general  term  in  their  opinion,  and  they  held  that  con- 
sequentljr  the  removal  was  regular  and  proper. 

We  think  that  the  case  of  Pennie  v.  City  of  Brooklyn^ 
decided  by  the  city  court  of  Brooklyn,  and  affirmed  in  this 
court  (97  N.  Y.,  654),  determines  the  question  adversely  to 
the  respondents.  The  appointment  of  Pennie  was  pre- 
cisely the  same  as  that  of  tne  present  relator.  Both  were 
appointed  by  resolution,  "detailed"  firemen,  and  both  were 
removed  by  resolution,  without  other  cause  than  the  alleged 
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invalidity  of  sucn  an  appointment.  Pennie  sued  out  a  writ 
of  certiorari  J  and  the  opinion  of  the  general  term  of  the 
second  department,  a  copy  of  which  is  among  the  appeal 
papers  in  the  case  of  Pennie  v.  City  of  Brooklyn,  on  file 
with  the  clerk  of  this  court  (volume  62),  states:  ^'The  re- 
lator, Henry  Pennie.  was  removed  by  resolution  because 
he  was  appointed  a  detailed  fireman,  a  position  not  known 
to  the  law  This  is  quite  frivolous.  If  he  were  a  fireman, 
his  office  was  known  to  the  law,  and  '  detailed '  here  means 
nothing  more  than  *  selected.'"  The  proceedings  were 
thereupon  reversed,  and  Pennie  afterwards  brought  an 
action  m  the  city  court  of  Brooklyn  for  his  salary  during 
the  time  of  his  exclusion.  The  same  point  was  ur^ed  on 
the  trial  of  that  action,  and  a  motion  for  a  nonsuit  was 
made  on  the  ground,  as  stated  in  the  case  on  appeal,  ^^that 
the  position  of  detailed  fireman  is  a  position  imknown  to 
the  law,  and  that  the  resolution  of  the  commissioners  re- 
moving the  plaintiff  is  effectual."  The  motion  was  denied, 
and  exception  taken,  and  a  verdict  for  the  plaintiff  was 
directed;  and,  on  appeal  to  this  court,  the  judgment  en- 
tered on  the  verdict  was  affirmed.  Pennie  v.  City  of  Brook- 
lyn, 97  N.  Y.,  654.  The  cases  are  identical,  and  we  see  no 
ground  upon  which  the  proceedings  of  the  board  can  be 
sustained. 

The  judgments  of  the  general  and  special  terms  should 
be  reversed,  and  the  proceedings  of  the  respondents  re- 
versed and  annulled,  with  costs  to  the  relator  m  this  court 
and  the  court  below. 

All  concur.  

People  v.  R6xalana  Druse.* 

(Court  of  Appeals,  Filed  October  £6, 1886,) 

1.  MoRDKB— Examination  op  witnesses. 

Upon  a  trial  for  murder,  after  witnesses  had  told  their  story  of  the  inci- 
dents of  the  daj  on  which  the  crime  was  committed,  without  interruption, 
the  courtpermitted  the  district  attorney  to  call  their  attention  to  particular 
fa-^ts.    udd,  a  proper  exercise  of  discretion. 

2.  Same — Justifiable  Homicide — Evidence  of  chakacter  op  deceased— 

When  admissible. 

Upon  the  trial,  the  defendant  attempted  to  show  that  the  homicide  was 
committed  in  self-defense,  and  offered  proof  that  the  deceased  treated  his 
domestic  animals  with  cruelty.  Held,  that  after  evidence  has  been  given 
by  a  defendant  tending  to  show  that  the  homicide  was  committed  in  self- 
defense,  she  may  follow  it  by  proof  of  the  general  reputation  of  the 
deceased  for  quarrelsomeness  and  violence,  but  evidence  of  specific  acts 
of  violence  toward  third  persons  is  inadmissible. 

8   Same — Confession  when  admissible — Code  Crim.  Pro.,  §  345. 

The  confession  of  the  defendant,  not  made  under  the  influence  of  fear 
*  Affirming  41  Hun,  640,  mem. 
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produced  by  threats,  or  under  any  promise  of  immunity  from  prosecution, 
was  properly  admitted.  It  is  immaterial  tliat  when  made  the  defendant 
was  under  arrest. 

4.  Same— EvTOENCB  op  chabaoter,  when  isbssusvant. 

Evidence  that  the  deceased  robbed  his  father  when  in  his  coffin  of  his 
^ve  clothes  and  wore  them  at  the  funeral  was  properly  excluded  as 
unmaterial  and  irrelevant. 

Appeal  from  judgment  of  supreme  court,  general  term, 
fourth  department,  affirming  a  conviction  at  Herkimer 
oyer  and  terminer  of  the  crime  of  murder. 

H,  D.  Lacej  for  app'lt;  Eugene  E.  Sheldon^  for  resp'ts. 

Andrews,  J. — ^The  defendant  was  convicted  at  the  oyer 
and  terminer  in  Herkimer  county,  on  the  6th  day  of  Octo- 
ber, 1885,  of  the  murder  of  her  husband,  William  Druse, 
in  the  town  of  Warren,  in  that  county,  on  the  18th  day  of 
December,  1884.  The  general  term  has  affirmed  the  con- 
viction, and  the  only  questions  cognizable  in  this  court  are 
those  arising  upon  exceptions  taken  in  the  course  of  the 
proceedings.  People  v.  BodSy  92  N.  T.,  560;  People  v. 
Ouidice,  100  id.,  503. 

It  is  not  disputed  that  the  deceased  came  to  his  death  by 
the  act  of  the  defendant.  The  only  defense  attempted  to 
be  made  on  the  trial  was  justifiable  homicide.  The  history 
of  the  transactions  at  the  house  of  Druse  on  the  day  of 
the  homicide,  as  narrated  by  the  vdtnesses  on  the  part 
of  the  people,  discloses  one  of  the  most  remarkable  trage- 
dies to  be  found  in  the  annals  of  crime.  The  deceased  was 
a  farmer,  and  lived  with  his  wife  and  their  two  children — 
Mary,  of  the  age  of  about  nineteen  years,  and  George,  of 
the  age  of  about  ten  years — on  a  small  farm  in  the  towTi  of 
Warren.  Frank  Gates,  a  nephew  of  the  defendant,  about 
f  om1;een  years  of  age,  was  also,  at  the  time  of  the  homi- 
cide, a  member  of  the  family.  The  husband  and  wife  had 
frequent  altercations,  and  their  relations  for  several  years 
prior  to  the  homicide  had  been  very  unpleasant.  He  was  a 
shiftless  farmer,  a  poor  provider,  often  abusive  to  his 
family,  and  the  contracting  by  the  vrff e  of  small  debts  at 
the  stores  for  clothing  and  stmplies  for  herself  and  her 
children  was  the  occasion  of  frequent  quarrels  between 
them. 

The  homicide  occurred  on  the  morning  of  the  eighteenth 
of  December,  in  the  kitchen  of  the  house.  The  sole  evi- 
dence of  eye-witnesses  of  the  transaction  is  that  of  Frank 
Gates,  and  George  Druse,  and  his  sister  Mary.  The  two 
^ys  were  sworn  on  the  part  of  the  people,  and  Mary 
Druse,  upon  whose  testimony  alone  the  defense  of  justifi- 
able homicide  was  sought  to  be  supported,  was  sworn  in 
l)ehalf  of  the  defendant. 
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The  testimony  of  the  two  boys,  who  differ  as  to  some  of 
the  details,  but  who  a^ree  in  the  main  facts,  may  be  briefly 
stated.  It  appears  trom  their  storjr  that  the  deceased, 
after  having  done  his  chores,  came  in  to  his  breakfast, 
and  sat  down  at  the  table  in  the  kitchen,  with  his  back 
to  the  stove.  The  defendant  and  the  two  boys  and 
Mary  Druse  were  in  the  room,  but  were  not  at  the  table. 
The  deceased  commenced  finding  fault  with  the  tea,  ad- 
dressing his  wife  in  harsh  and  profane  language,  and  com- 
plaining of  the  store  bill.  The  defendant  went  into  the 
Duttery  or  parlor,  and  came  out  with  a  revolver,  which  she 
held  \mder  ner  apron.  She  then  spoke  to  the  boys  in  a  low 
tone,  and  told  them  to  go  outdoors.  They  went  out,  and 
Gteorge  testified  that  he  neard  two  or  three  shots.  Frank 
Gates  heard  a  noise  as  of  chairs  being  tipped  over,  but  heard 
no  shots.  The  defendant  then  called  Frank  Gates  into  the 
house.  He  came  in,  and  found  Druse  sitting  in  his  chair, 
with  a  rope  around  his  neck;  and  the  defendant  required 
Frank  to  take  the  pistol,  and  fire  at  Druse,  using  at  the 
same  time  threatening  language.  He  took  the  pistol,  and 
fired  as  directed,  and  after  that  the  defendant  took  the 
pistol  and  fired  again  at  her  husband.  He  fell  or  was 
thrown  from  the  chair,  and  the  defendant  then  took  an 
axe  and  hit  him  on  the  head;  and  he  said,  ''Oh  Eoxy, 
don't!"  She  then  severed  the  head  from  the  body,  and 
rolled  it  up  in  a  newspaper  or  a  skirt,  and  carried  it  into 
the  parlor.  She  then  directed  the  boys  to  go  upstairs  and 
bring  down  a  straw  tick,  which  they  did,  and,  placing  the 
bodv  upon  that,  it  was  dragged  into  the  parlor.  She  then 
sent  the  bovs  down  to  a  brush  lot  to  ^et  a  sharp  axe,  which 
they  brought.  She  had  newspapers  placed  over  the  kitchen 
windows,  and  set  Frank  Gates  and  ner  daughter,  Mary,  to 
watch  them.  She  afterwards  sent  the  boys  out  after  wood. 
They  brought  in  dry  shingles  in  a  clothes  basket,  and  they 
were  taken  into  the  parlor.  She  then  sent  Frank  Gates  to 
a  neighbor's  for  matches.  The  day  was  apparentlv  spent 
by  the  defendant,  assisted  by  her  daughter,  in  cutting  to 
pieces  and  burning  the  body  of  her  husband,  while  in  the 
afternoon  the  boys  amused  tnemselves  by  playing  checkers. 
The  next  day  the  refuse  in  the  stoves,  containing  the  un- 
consumed  portions  of  the  body,  was  collected  and  put  into 
a  box,  which  was  placed  in  a  cutter  and  taken  by  the  de- 
fendant, Mary,  Frank  and  George,  and  dumped  among 
some  bushes  m  a  swamp.  Subsequently  Frank  Gates,  by 
her  direction,  threw  the  axe  and  revolver  into  a  pond, 
where  they  were  found  after  the  arrest  of  the  parties.  The 
defendant  represented  to  neighboi'S  that  her  husband  had 
gone  to  New  York,  and,  to  divert  suspicion,  she  telegraphed 
to  a  friend,  asking,  *'Is  William  there?" 
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The  testimony  of  Mary  Druse,  who  was  jointly  indicted 
with  her  mother  for  the  murder,  was  introducea  to  show 
that  her  father  at  the  time  of  the  homicide  had  attacked 
her  mother  with  a  knife,  under  circumstances  which  justi- 
fied the  killing.  It  is  sufficient  to  say  that  her  narration 
was  very  improbable,  and  was  inconsistent  with  some  of 
the  conceded  facts,  and  that  the  jury  disbeUeved  her.  The 
testimony  of  the  two  boys  was  confirmed,  as  to  the  main 
facts,  by  the  confession  of  the  defendant  to  the  witness 
McDonald. 

It  will  be  seen  from  this  resume  of  the  principal  facts 
that  there  was  abimdant  evidence  to  justify  the  conviction. 
The  evidence  on  the  part  of  the  people  supphed  all  the  ele- 
ments necessary  to  the  crime  of  murder  in  the  first  degree. 
The  general  term,  in  a  careful  opinion,  has  examined  the 
case  upon  the  facts  and  the  law,  and  reached  the  conclusion, 
that  no  error  was  committed  on  the  trial,  in  which  we  fuUy 
concur. 

We  shall  content  oiu-selves  with  a  reference  to  a  few  of 
the  exceptions,  although  aU  of  these  seem  to  be  imsubstan- 
tial,  and  none  of  the  questions  raise  any  doubt  as  to  the 
correctness  of  the  rulings. 

First  The  court,  iti  its  discretion,  properly  permitted  the 
district  attemey  to  call  the  attention  of  tne  witnesses  Frank 
Gates  and  George  Druse  to  particular  facts,  after  they, 
without  interruption,  had  gone  through  the  stonr  of  the 
incidents  of  the  eighteenth  of  December.  We  tnink  the 
judge  carefully  guarded  and  protected  the  l^al  rights  of 
the  defendant  m  their  examination. 

Second.  The  court  properly  excluded  the  defendant's 
offer  to  show,  by  the  witness  van  Evera,  that  the  deceased 
treated  his  domestic  animals  with  cruelty.  The  rule  is  that, 
after  evidence  has  been  given  by  a  defendant  tending  to 
show  that  the  homicide  was  committed  in  self-defence,  he 
may  follow  it  by  proof  of  the  general  reputation  of  the 
deceased  for  quarrelsomeness  and  violence.  But  a  defend- 
ant is  confined  to  proof  of  general  reputation,  and  evidence 
of  specific  acts  of  violence  towards  third  persons  is  admissi- 
ble. People  V.  Lamhy  2  Keyes,  371;  Eggler  v.  Peophy  56 
N.  Y.,  643;  Thomas  v.  People,  67  id.,  218.  This  principle 
plainly  excludes  the  evidence  offered. 

Third.  The  confession  of  the  defendant  to  the  witness 
McDonald  was  properly  admitted.  It  was  not  made  imder 
the  infiuence  of  fear  produced  by  threats,  nor  upon  any 
promise  of  immimity  from  prosecution,  and  was  tnerefore 
admissible,  within  the  general  rule  prescribed  by  section 
895  of  the  Code  of  Criminal  Procedure.  It  is  immaterial 
that  when  made  the  defendant  was  tmder  arrest.  The 
confession  was  voluntary,  and  was  not  within  the  rule 
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recently  applied  in  the  Case  of  Mondon^  excluding  con- 
fessions maAe  by  an  accused  prisoner,  as  a  witness,  who 
has  not  been  informed  of  his  legal  rights. 

Fourth.  The  couri;  properiy  excluded  evidence  to  show 
that  the  deceased  robbed  his  father,  when  in  his  coffin,  of 
his  CTave  clothes,  and  wore  them  at  his  funeral.  It  was 
whoUy  irrelevant  and  immaterial. 

We  leave  the  other  exceptions  without  special  notice. 
Most  of  them  are  considered  in  the  opinion  below,  and  are 
satisfactorily  answered.  There  was  no  exception  to  the 
charge.  It  fuUy  stated  the  facts  and  the  law  applicable  to 
the  case. 

We  see  no  reason  for  disturbing  the  judgment.  It  should 
therefore  be  affirmed. 

AU  concxu".  

People  op  the  State  op  New  York,  Resp't,  v.  Lipmak 
Arensberg,  App'lt*. 

{Cmrt  cf  Appeals,  Filed  October  29,  1886,) 

Indictment— Oleomargarinb— Instructions  to  jury— Laws  1885,  chap. 
458,  §  7. 

The  defendant  was  indicted  under  Laws  1885,  chap.  458,  §  7,  for  the  sale 
of  oleomargarine.  The  trial  Judge  charged,  "  If  you  believe  that  the 
defendant  did  sell  this  article  osdl^  oleomargarine,  and  that  it  was  not  a 
production  of  pure,  unadulterated  milk,  or  cream  of  the  same,  then  he 
committed  an  offense  under  the  law."  Hield,  error,  that  whether  the 
oleomarguiDe  manufactured  by  the  defendant  was,  or  was  not,  an  imita- 
tion or  semblance  of  butter  became  the  material  inquiry,  but  was  with- 
held from  the  jury.    Earl  and  Andrews,  JJ.,  dissenting. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  second  department,  affirming  a  verdict  convicting 
defendant  of  a  misdemeanor  imder  Laws  1885,  chap.  458. 

F.  R.  Cmidert  and  W,  H.  Pechham^  for  app'lt;  Edward 
B.  Thomas  and  W.  P.  Quinn,  for  resp't. 

Finch,  J. — The  record  discloses  an  error  in  the  charge  of 
the  trial  judge  to  the  jury.  He  submitted  to  them  the 
bare  question  whether  the  defendant  had  manufactured  or 
sold  oleomargarine  not  made  from  milk  or  cream,  and 
charged  that  if  he  did  he  was  guiltv  imder  the  law.  The 
language  of  the  court  was  especiallv  clear  and  decisive. 
The  jury  were  told:  "  M  you  believe  that  the  defendant  did 
sell  this  article  called  oleomargarine,  and  that  it  was  not  a 
production  of  pure,  miadulterated  milk,  or  cream  of  the 
same,  then  he  conunitted  an  offense  under  the  law.  The 
simple  question  for  you  to  decide  is  ,  did  this  defendant  or 
did  ne  not  sell  an  article  known  as  oleomargarine,  and  was 
that  article  made  of  pure,  unadulterated  imlk  and  cream? 

» Reversing,  40  Hun,  858. 


Digitized  by 


Google 


N|:w  York  State  Reporter.  [Ct.App. 

If  he  did  so  sell  that  article,  and  if  it  was  not  so  made,  he 
is  guilty  of  a  violation  of  this  statute." 

It  would  be  difficult  to  make  the  direction  plainer.  But 
the  guilt  of  the  prisoner  did  not  and  could  not  he  in  the 
simple  manufacture  and.  sale  of  the  article,  and  depended 
upon  the  further  inquiry  whether  it  was  manufactured  in 
imitation  or  semblance  of  butter;  whether,  hj  the  use  of 
ingredients  not  necessary  or  essential  to  the  article  itself,  it 
was  sought  to  accompUsh  such  imitation  or  resemblance, 
The  proof  showed  that  when  oleomargarine  was  put  upon 
the  market  in  its  normal  condition,  and  before  the  addition 
of  ingredients  designed  to  modify  its  natural  tastes  and 
color,  it  was  of  a  pearl-white  hue,  resembling  tallow,  but 
that  coloring  matter  was  sometimes  added.  It  was  to  pre- 
vent such  or  similar  imitations  that  the  act  of  1885  was 
framed.  Section  7  forbids  two  things:  The  manufacture, 
not  from  milk  or  cream,  of  an  article  or  product  in  imita- 
tion or  semblance  of  butter,  or  designed  to  take  the  place 
of  butter.  The  latter  clause  is  ineffectual,  as  we  held  in 
the  Marx  Case  (99  N.  Y.,  377).  It  was  under  the 
first  alone  that  the  defendant  could  be  convicted,  and 
yet  the  charge  of  the  court  ignored  this  element  of 
offense  entirely,  and  missed  the  precise  point  of  the  accu- 
sation. Whexher  the  oleomargarine  manufactured  by  the 
defendant  was  or  was  not  an  imitation  or  semblance  of 
butter  became  the  material  inquiry,  but  was  withheld  from 
jury,  and  they  were  instructed  to  convict  upon  proof  of  the 
manufacture  and  sale  of  the  article  known  as  oleomargar- 
ine. Practically  that  was  a  ruling,  as  matter  of  law,  tnat 
the  article  thus  known  is  an  imitation  of  butter,  whereas  it 
may  or  may  not  be;  and  the  question  whether,  in  a  given 
case,  it  is  or  is  not,  is  one  for  the  jiuy.    A  sample  of  the 

Eroduct  manuf actiired  by  the  defendant  was  produced 
efore  them,  and  open  to  their  observation.  The  vital 
point  of  the  alleged  crime  is  the  manufacture  and  sale  of  an 
article  which  is  an  imitation  and  semblance  of  butter,  and 
so  is  calculated  to  deceive,  and  indicates  a  deceptive  pur- 
pose, immediate  or  ultimate:  and  that  is  a  question  of  fact 
which  the  court  was  not  authorized  to  determine  as  a  mat- 
ter of  law,  but,  upon  the  evidence  produced,  should  have 
submitted  to  the  lury. 

It  is  said  that  the  imitation  was  admitted,  and  the  case 
tried  on  that  assumption.  I  am  unable  to  agree  in  that 
proposition.  I  do  not  think  the  imitation  was  conceded, 
and  a  distinct  exception  was  taken  to  the  char^  which 
ignored  the  fact  of  imitation  as  essential  to  the  cnme,  and 
argued  before  us  on  the  appeal. 
For  this  error,  vrtthout  considering  the  constitutional 
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question,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 
Ruger,  0.  J.,  andBAPALLO  and  Danforth,  JJ.,  concur. 

Andrews,  J — Dissents  on  the  ground  that  it  was  nroved 
and  assumed  on  the  trial  that  coloring  matter  had  been 
added  to  the  substance  called  ''oleomargarine"  to  give  it  a 
yellow  color  resembling  natural  butter,  and  that  the  sale  of 
oleomargarine,  so  colored,  constitutes  an  offense  under  the 
act,  witnin  the  competency  of  the  l^islature  to  declare. 

MxLLER,  J.,  not  voting. 

Earl,  J.,  (dissenting). — The  defendant  was  indicted  and 
convicted  for  selling  oleomargarine  at  the  city  of  Brooklyn, 
in  this  state,  in  violation  of  section  7  of  chapter  183  of  the 
Laws  of  1885,  as  amended  by  chapter  458  of  the  same  year. 
Upon  the  trial,  witness,  who  described  himself  as  a  state  dairy 
expert,  testified  as  follows:  That  the  defendant  was  engaged 
in  the  business  of  manufacturing  oleomargarine;  that  on 
the  16th  day  of  July,  he  boueht  of  him  personally  three 
tubs  of  oleomargarine;  that  he  asked  for  oleomargarine, 
and  bought  it  as  such;  and  that  he  subsequently  deuvered 
a  sample  of  it  to  Mr.  Gladding,  who  was  also  called  as  a 
witness,  and  testified  that  he  was  a  chemist;  that  the  sam- 
ple deUvered  to  him  by  the  previous  witness  was  of  a  yellow 
color,  resembUng  butter;  that  it  was  composed  of  animal 
fat,  or  animal  or  vegetable  oil,  not  produced  from  unadul- 
terated cream;  that  he  did  not  know  the  particular  sub- 
stance used  to  give  it  color,  but  that  a  coloring  substance 
had  been  used;  that  he  was  acquainted  with  oleomargarine 
and  its  ingredients,  and  that  in  its  pure  manufacture  it  has  a 
duU,  pearl-white  color,  resembling  tallow.  On  his  cross- 
exanunation  he  testified  that  the  article  was  probably  made 
of  tallow  or  of  lard,  or  of  a  mixture  of  both,  and  that  it 
was  composed  of  the  same  things  as  are  found  in  milk, 
except  that  in  milk  they  are  combined  with  other  things 
and  m  different  proportions;  that  it  contained  all  the  ingre- 
dients foimd  in  pm-e  butter,  but  in  different  proportions, 
and  differently  combined.  Another  witness,  a  chemist, 
called  on  the  part  of  the  people,  gave  similar  evidence. 

When  the  defendant  began  to  call  his  witnesses,  the  trial 
iudge  announced  that  he  would  hold  that  any  affimative 
testimony  on  his  part  as  to  the  qualities  of  oleomargarine  or 
its  constituent  parts  was  inadmissible,  unless  he  proposed 
to  show  that  it  was  made  from  pure,  unadulterated  milk  or 
cream.  The  defendant  called  an  expert  chemist,  and  asked 
him,  ^^Whatisthe  difference  between  oleomai^rine  and 
butter,  if  anv?"  The  plaintiff  objected  to  this,  and,  on  the 
admission  or  defendant's  counsel  that  he  did  not  pretend 
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that  the  article  sold  by  the  defendant  was  made  of  unadul- 
terated milk  or  cream,  the  jud^e  again  stated  that  he 
should  exclude  all  affirmative  testimony  on  the  part  of  the 
defendant  as  to  the  constituents  of  the  oleomai^arine,  as 
to  its  mantifacture  and  healthfulness  or  otherwise,  and  he 
excluded  the  question.  The  witness  was  then  asked  to 
look  at  the  sample  of  oleomargarine  produced  by  the  plain- 
tiffs and  state  "whether  it  is  not  butter."  This  was 
objected  to  by  the  plaintiffs  and  excluded.  The  following 
questions  were  then  put  to  the  same  witness,  and  all,  on 
tne  obiection  of  plaintiff's  counsel,  were  excluded:  "Look 
at  that  [Gladding's  analysis  of  the  specimen  of  oleomarga- 
rine], and  state  whether  or  not  the  ingredients  which  go  to 
make  up  that  compound  are  not,  in  tnemselves  separately, 
and  in  the  compound,  wholesome  articles  of  food."  "Stale 
whether  an  article  made  of  these  separate  ingredients  would 
or  would  not  constitute  a  healthful  and  cleanly  article  of 
food."  "You  have  stated  that  the  article  we  have  spoken 
of  as  oleomargarine  had  been  invented  by  a  Frenchman  in 
1870  or  1871.  Will  you  state,  if  you  please,  whether,  since 
that  time,  this  article  has  been  used  extensively  all  over 
the  world  as  an  article  of  food?"  "Will  you  state  whether 
there  is  or  is  not  in  this  composition  anything  which  is  not 
found  in  butter?"  "Is  there  anything  in  butter  which  is 
not  found  in  this  article  ?"    The  same  questions  were  also 

?ut  to  Prof.  Chandler,  an  expert  chemist,  and  excluded, 
'he  defendant  was  sworn  as  a  witness  on  nis  own  behalf, 
and  testified  that  he  had  been  in  the  oleomargarine  business 
for  about  five  years;  that  there  was  a  large  sign,  with  the 
word  "Oleomargarine"  thereon,  on  the  outside  of  his  place 
of  business,  and  that  he  had  there  machinery  and  property 
employed  in  that  business.  He  was  then  asked  the  follow- 
ing questions,  which,  on  the  obiection  of  plaintiff's  counsel, 
were  excluded:  "What  was  the  value  of  that  machinery 
and  property  on  the  30th  day  of  April.  1885?"  "What 
would  be  the  value  of  that  machinery  ana  property  in  case 
you  were  not  allowed  to  use  it  in  the  manufacture  of  oleo- 
margarine ?"  He  then  offered  to  prove  that  the  article  in 
question  is  "a  form  of  butter  made  otherwise  than  by  the 
natural  process."  Plaintiff's  counsel  objected  to  this  on 
the  ground  that  "the  offer  is  not  to  prove  that  the  product 
is  made  from  substances  other  than  those  prohibited  by 
section  7  of  the  statute,"  and  the  evidence  was  excluded. 

The  counsel  for  the  defendant  requested  the  judge  to 
direct  the  jury  to  acquit  him,  on  the  ground  that  the 
statute  under  which  he  was  indicted  was  unconstitutional, 
and  also  on  the  groimd  that  the  statute  was  aimed  only  at 
fraud,  and  that  here  there  was  no  evidence  of  any  fraud.  The 
judge  denied  the  request,  and  then  charged  the  jury  *that 
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this  is  a  valid  and  constitutional  law;  that,  it  you  believe 
that  the  defendant  did  sell  this  article  called  ^oleomargar- 
ine,'  and  that  it  was  not  a  production  of  pure,  unadulterated 
Tmiky  or  cream  of  the  same,  then  he  committed  an  offense 
imder  the  law.  The  simple  question  for  you  to  decide  i§, 
did  this  defendant  or  dia  he  not  seU  an  article  known  as 
oleomargarine?  and  was  that  article  made  of  pure,  unadul- 
terate  milk,  or  cream  of  the  same  ?  If  he  did  so  sell  that 
article,  and  if  it  was  not  so  made,  he  is  guilty  of  the  viola- 
tion of  this  statute,  which  I  again  charge  you  is  a  valid 
and  constitutional  law."  Proper  exceptions  were  taken  to 
this  portion  of  the  charge,  and  to  all  the  rulings  against 
him.  The  jury  found  him  guilty;  and,  his  conviction 
having  been  affirmed  at  the  general  term,  he  appealed  to 
this  court. 

Besides  the  general  statutes  prohibiting  the  adulteration 
of  food,  there  has  been  in  this  state  for  several  years 
stringent  special  enactments  prohibiting  the  sale  or  un- 
wholesome and  deceptive  dairy  products.  The  legislature 
has  attempted  to  keep  pace  with  the  devices  of  men  to  cir-* 
cumvent  its  policy.  !By  the  act,  chapter  415  of  the  Laws 
of  1877,  it  first  undertook  to  deal  with  oleomargarine, 
which  a  short  time  before  had  first  made  its  appearance  in 
this  country.  By  section  1  it  was  provided  that  every  per- 
son who  should  manufacture  for  sale,  or  offer  or  expjose  for 
sale,  any  article  in  semblance  of  butter,  not  the  legitimate 
productof  the  dairy,  and  not  made  exclusively  of  milk  or 
cream,  but  with  which  the  oil  or  fat  of  animals  entered  as 
a  component  part,  should  distinctly  and  durably  stamp  or 
brand  upon  every  tub  or  package  of  such  article  the  word 
^'Oleomargarine;"  and  that,  in  case  of  retail  sale  of  such 
article  in  parcels,  the  seller  should  in  all  cases  deliver  there- 
with to  the  purchaser  a  written  or  printed  label,  bearing 
the  plainly  written  or  printed  word  "Oleomargarine;"  and 
it  was  declared  that  every  sale  of  such  article  or  substance 
not  so  stamped  or  branded  should  be  unlawful,  and  that  no 
action  should  be  maintained  to  recover  the  price  thereof. 
Sections  3  and  3  provided  that  every  person  who  should 
knowingly  sell  or  offer  to  sell  any  of  such  articles  required 
by  the  first  section  to  be  stamped  or  branded,  not  so 
stamped  or  branded,  should,  for  each  and  every  offense, 
forfeit  and  nay  a  fine  of  $100,  and  be  guilty  of  a  misde- 
meanor. All  the  sections  of  that  act  were  amended  by 
the  act,  chapter  439,  Laws  1880,  making  them  more  ex- 
phcit  and  stringent,  particularly  as  to  stamping  and  brand- 
mg  the  packages,  and  the  notification  of  tne  character  of 
the  substance  sold. 

In  1882  the  legislatm-e,  finding  the  "previous  legislation 
N.Y.  Rep.,Vol.  m.        79 
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not  sufficient  to  regulate  the  mahuf acture  and  sale  of  oleo- 
margarine, and  to  protect  the  public  against  deception, 
again  dealt  with  the  matter  in  four  acts:  Chapter  214,  *'An 
act  to  prohibit  the  coloring  of  oleomargarine,  butterine,  and 
adulterating  cheese;"  Chapter  215,  **An  act  to  regulate  the 
manufacture  and  sale  of  oleomargarine,  or  anj  form  of 
imitation  butter  and  lard,  or  any  form  of  imitation  che^e, 
for  the  prevention  of  fraud,  and  the  better  protection  of  the 
public  health;"  Chapter  238,  **  An  act  for  the  protection  of 
dairymen  and  to  prevent  deception  in  the  sales  of  butter 
and  cheese:"  and  Chapter  246:  ^'An  act  to  prevent  fraud  in 
the  sale  oi  oleomargarine,  butterine,  suine.  or  other  sub- 
stances not  butter."  These  acts,  among  otner  things,  pro- 
hibited the  coloring  of  oleomargarine  in  semblance  of  nutter,, 
the  introduction  tnerein  of  any  substance  for  the  purpose 
of  causing  it  to  resemble  butter,  the  sale  thereof  represent- 
ing it  to  be  butter,  and  required  the  packages  containing  it 
to  be  plainly  marked  *  ^Oleomargarine  Butter,"  and  were 
•plainly  intended  to  protect  the  people  against  fraud  and 
imposition. 

After  two  years'  experience  these  stringent  acts  were 
not  deemed  sufficient  to  accomphsh  their  purpose,  and  in 
1884  the  legislature  again  had  tne  subject  under  considera- 
tion, and  passed  the  act.  Chapter  202,  '*An  act  to  prevent 
deception  m  sales  of  diary  products."  In  that  act  the  legis- 
lature recognized  the  difficulty  of  preventing  the  sales  of 
impure  and  unwholesome  milk  and  imitation  butter,  and 
of  discovering  and  detecting  such  nulk  and  butter,  and 
therefore  created  the  office  of  state  dairy  commissioner,  the 
incmnbent  of  which  was  authorized  to  employ  experts  and 
chemists,  and  was  armed  with  power  to  detect  firauds  and 
impositions,  and  to  enforce  the  provisions  of  the  act.  That 
act  repealed  chapter  415  of  the  Laws  of  1877^  chapter  439 
of  the  Laws  of  1880,  and  chapter  214  of  the  Laws  of  1882, 
and  left  the  other  acts  above  mentioned  in  force;  and  in 
section  6  it  provided  that  *'no  person  shall  manufacture, 
out  of  any  oleaginous  substances  or  any  compound  of  the 
same,  other  than  that  produced  from  unadulterated  milk 
or  cream  of  the  same,  any  article  designed  to  take  the  place 
of  butter  or  cheese  produced  from  pure,  unadulterated 
milk,  or  cream  of  the  same,  or  shall  sell,  or  offer  for  sale, 
the  same  as  an  article  of  food;"  and  imposed  severe 
penalties  for  violations  of  the  section.  That  section  was 
under  consideration  in  this  court  in  the  case  of  People  v. 
Marx  (99  N.  T.,  377),  which  was  decided  June  16,  1885. 

The  legislature  or  1885  evidently  being  of  the  opinion 
that  the  prior  legislation  was  still  madequate  to  guard  the 

SubUc  health,  and  protect  the  people  agednst  Sraud  and 
eception  in  the  sale  of  diary  products  and  simulated  but- 
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ter,  on  the  thirtieth  of  April  passed  the  act  under  which 
the  defendant  was  convicted,  entitled  **  An  act  to  prevent 
deception  in  the  sale  of  dairy  products,  and  to  preserve  the 
pubhc  health,  bein^  supplementary  to  and  in  aid  of  chapter. 
202  of  the  Laws  ot  1884."  This  act  did  not  repeal  any  of 
the  prior  acts,  and  in  section  20  each  section  thereof  is  de- 
clared to  be  enacted  **to  prevent  deception  in  the  sale  of 
dairy  products,  and  to  preserve  the  pubuc  health,"  which  is 
said  to  be  endangered  by  the  manuf  actui'e,  sale  or  use  of 
the  article  or  substances  regulated  or  prohibited.  It  pro- 
hibits the  sale  of  impure,  unhealthy,  adulterated  or  un- 
wholesome milk,  and  has  many  provisions  to  prevent  and 
detect  fraud  and  deception  in  the  sale  of  dairy  products. 
It  enlarges  the  powers  of  the  dairy  commissioner,  and  im- 
poses more  and  severer  penalties.  Section  6  of  tne  act  of 
1884  is  re-enacted,  and  s^ion  7  is  as  follows:  *^  No  person, 
by  himself  or  his  agents  or  servants,  shall  make  or  manu- 
facture, out  of  any  animal  fat,  or  animal  or  vegetable  oils, 
not  produced  from  unadulterated  milk,  or  cream  of  the 
same,  any  article  or  product  in  imitation  or  semblance  of, 
or  designed  to  take  tne  place  of,  natural  butter  or  cheese 
produced  from  unadulterated  milk,  or  cream  of  the  same; 
nor  shall  he  or  they  mix,  compound  with,  or  add  to  milk, 
cream  or  butter  any  oils  or  otner  deleterious  substance,  or 
any  animal  fats,  or  any  animal  or  vegetable  oils,  not  pro- 
duced from  milk  or  cream,  with  design  or  intent  to  render, 
make  or  produce  any  article  or  substance,  or  any  human 
food  in  imitation  or  semblance  of  natural  butter  or  cheese; 
nor  shall  he  sell,  keep  for  sale,  or  offer  for  sale  any  article, 
substance  or  compound  made,  manufactured  or  produced 
in  violation  of  the  provisions  of  this  section,  whetner  such 
article,  substance  or  compoimd  shall  be  made  or  produced 
in  this  state,  or  in  any  other  state  or  country."  The 
amendments  made  by  chapter  458  are  not  now  material. 

The  crime  of  which  tne  defendant  was  convicted  is 
plainly  described  in  this  section.  He  did  sell  an  article 
manuf actm'ed  out  of  animal  fat  or  oil  *^  not  produced  from 
unadulterated  milk,  or  ,cream  from  the  same,"  and  it  was 
sufficiently  shown,  and,  indeed,  not  disputed,  upon  the 
trial  that  the  article  was  manufactured  4n  imitation  or 
semblance  of  natural  butter."  An  article  must  be  in  imita- 
tion or  semblance  of  butter  when  to  the  senses  it  appears 
like  butter,  or  to  be  butter,  and  that  was  true  of  this  oleo- 
margarine. It  was  not  incumbent  upon  the  people  to  show 
that  the  defendant  made  the  sale  with  intent  to  defraud  or 
deceive  any  one.  The  statute  imposes  upon  the  seller  the 
duty  of  knowing  the  nature  of  the  article  in  which  he 
deals,  and  absolutely  prohibits  the  sale  of  the  prohibited 
article.    The  defendant  was  therefore  legally  convicted,  if 
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the  particular  provision  of  law'under  which  he  was  indicted 
was  constitutional,  and  therefore  vaUd;  and  whether  it  was 
or  not  is  the  main  inquiry  in  this  case. 

In  approaching  this  inquiry  we  should  not  be  unmindful 
of  the  important  and  wholesome  rule  laid  down  by  many 
eminent  judges,  and  enforced  by  a  proper  respect  for  the 
legislative  department  of  the  government,  that  courts  will 
not  hold  a  statutory  provision  to  be  unconstitutional,  unless 
a  clear  and  substantial  conflict  exists  between  it  and  the 
constitution,  and  that  every  presumption  is  in  favor  of  the 
constitutionality  of  legislative  acts. 

Butter  is  one  of  the  most  common  articles  of  human  food, 
used  by  nearly  aU  the  people  of  our  state  at  every  regular 
meal.  Either  from  prejudice  or  education  or  habit,  or  be- 
cause of  the  conviction  that  it  is  best  and  most  wholesome, 
the  consumers  want  butter  made  from  pure  milk  or  cream, 
and  almost  imanimously  will  use  no  other  unless  imposed 
upon.  The  manufacturers  of  oleomargarine  aim  to  make 
their  product  like  butter,  and  their  success  is  measured  by  the 
closeness  of  their  mutation.  The  final  process  is  to  add  but- 
terine  and  color  to  give  it  the  flavor  and  external  appearance 
of  butter.  The  manufacturer  who  sells  to  the  wholesale 
dealer,  hke  the  manufacturer  of  counterfeit  coin,  may  not 
himself  deceive  or  intend  to  deceive  any  one;  and  the  same 
may  be  true  of  the  wholesale  dealer  who  sells  in  large  un- 
broken packages  to  persons  who  buy  to  sell.  But  we  may, 
from  our  general  knowledge  and  observation,  assume  to 
know,  or  we  may  at  least  assume  that  the  legislature  had 
information,  that  the  consumers  are  nearly  always  deceived 
when  they  purchase  oleomargarine.  They  rarely,  if  ever, 
seek  and  buy  it  as  such,  and  to  them  it  is  rarely  if  ever 
sold  as  such.  They  seek  butter,  and,  in  its  place,  are 
unwittingly  deceived  into  the  purchase  of  oleomargar- 
ine. The  president,  in  his  message  accompanying  his 
approval  or  the  recent  concessional  oleomargarine  bill, 
said:  '*  Notwithstanding  the  immense  quantities  of  the  arti- 
cle described  in  this  bill,  which  is  sold  to  the  people  for 
their  consumption  as  food,  and  notwithstanding  the  claim 
made  that  its  manufacture  supphes  a  cheap  substitute  for 
butter.  I  venture  to  say  that  hardly  a  poimd  ever  entered 
a  poor  man's  house  under  its  real  name  and  in  its  true 
character."  And  a  United  States  senator,  in  his  speech  be- 
fore the  senate  in  advocacy  of  the  bill,  said:  •' Although  it 
may  be  sold  to  the  dealer  upon  its  own  merits  and  under  its 
own  name,  yet  the  statement  which  I  now  make  can  be 
verified  to  the  fullest  extent;  and  that  is  that  not  less  than 
nine-tenths  of  all  the  imitation  butter  made  in  this  country 
is  sold  to  the  consumer  as  butter,  bought  as  butter,  and 
used  by  the  consumer  believing  it  to  be  butter,"    If  these 
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facts  are  not  so  notorious,  in  view  of  the  many  acts  of  the 
legislature,  of  the  action  of  congress,  the  debates  in  pubHc 
bodies,  and  of  the  discussion  in  the  pubUc  prints  and  in 
other  places,  that  we  may  assume  judicially  to  know  them, 
we  cannot  assume  that  they  are  not  true,  or  that  the  legis- 
lators did  not  know  them  when  they  framed  this  legislation 
to  protect  the  people  against  the  deception. 

That  the  legislatiu-e  has  the  right  to  pass  appropriate  laws 
to  protect  the  people  against  fraud  and  imposition  is  not 
disputed.  The  right  was  most  emphatically  affirmed  in  the 
case  of  People  v.  Marx.  There  is  the  same  foundation  for 
legislative  authority  to  enact  laws  to  protect  against  fraud 
that  there  is  to  protect  against  crime.  One  who  is  deprived 
of  his  property  b j  theft  is  no  more  wronged  or  outraged  than 
he  who  IS  deprived  of  it  by  fraud.  However,  under  the 
mere  guise  of  acts  to  protect  against  fraud,  the  legislature 
cannot  arbitrarily  strike  down  private  rights,  invade  per- 
sonal freedom,  or  confiscate  private  property.  The  poUce 
power  must  be  exercised  within  its  appropriate  sphere  and 
by  appropriate  methods.  But  laws  enacted  in  the  exercise 
of  the  police  power  may  be  unwise,  arbitrary,  and  unjust, 
and  yet  be  unassailable  in  the  courts.  The  sole  remedy  for 
them  may  be  an  appeal  to  the  people  by  those  who  com- 
plain of  them.  As  was  said  in  the  Jacobs  Casey  (98  N.  Y., 
98):  *' Generally,  it  is  for  the  legislature  to  determine  what 
laws  and  regulations  are  needed  to  protect  the  public  health, 
and  secure  the  public  comfort  and  safety;  and  while  its 
measinres  are  calculated,  intended,  convenient,  and  appro- 
priate to  accompUsh  these  ends,  the  exercise  of  its  discre- 
tion is  not  subject  to  review  by  the  courts." 

This  act  absolutely  prohibits  the  manufacture  and  sale  of 
oleomargarine  "in  imitation  or  semblance  of"  natural 
butter.  Did  the  legislature  not  have  constitutional  power 
to  do  this  ?  It  may  absolutely  prohibit  the  sale  of  adul- 
terated or  simulated  substances,  and  has  frequently  done 
so.  It  may  punish  as  a  criminal  the  ignorant  seller  of  an 
adulterated  or  forbidden  article.  U.  ^.  v.  Bayaudy  16 
Fed.  Eep.,  384;  Com.  v.  Farren,  9  Allen,  489;  Com.  v. 
Wentworth,  118  Mass.,  441;  Ccm.  v.  SmitK  103  id.,  444; 
People  V.  Ctpperly,  37  Hun,  320;  S.  C.  (affirmed  in  this 
court),  101  N.  Y.,  634. 

Oleomargarine  is  weU  calculated  to  deceive.  It  is  a  close 
imitation  of  butter,  which  cannot  be  detected  by  ordinary 
observation,  or  the  skill  and  experience  which  the  great 
bulk  of  consumers  possess.  The  legislature  had,  during 
several  years,  tried,  by  many  enactments,  various  expedi- 
ents to  protect  the  public  against  the  deception,  and  to 
compel  the  sale  of  oleomargarine  to  consumers  in  its  real 
character.    We  may  assume  that  these  enactments  proved 
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to  be  ineflEicient,  and  failed  completely  to  accomplish  their 
pm-pose,  and  that  finally  the  legislature  concluded  that  it  could 
not  effectually  protect  the  people  against  the  deception  ex- 
cept by  entirely  suppressing  tne  manufacture  and  sale  of 
oleomargarine  made  '*in  imitation  or  semblance  of  butter." 
Who  shall  say  that  this  was  not  an  appropriate  means  to 
accomplish  the  end  i  The  means  may  be  harsh  and  vigor- 
ous, but  we  must  assume  that  the  legislating,  in  the  exer- 
cise of  its  discretion,  after  full  examination  and  inf ormation^ 
found  the  exigencies  of  the  case  to  be  such  as  to  require 
such  a  measure.  It  does  not  prohibit  the  manufacture  and 
sale  of  oleomargarine  when  so  made  (as  it  can  be)  as  not  to 
resemble  or  imitate  butter.  The  color  and  butterine  added 
to  give  it  the  semblance  of  butter,  contribute  nothing  to  its 
wholesomeness  and  usefulness  as  food.  They  may  be 
omitted ;  and,  if  consumers  desire  it  as  a  cheap  food,  they 
will  still  purchase  it.  This  is  not,  therefore,  a  case  where 
a  useful  branch  of  industry  is  stricken  down,  but  is  one 
where  it  is  simply  regulated  so  as  to  give  protection  against 
fraud  and  deception. 

The  act,  chapter  '^21  of  the  Laws  of  IS'Tl,  was  in  the 
same  Ime  as  this  legislation.  There  it  was  provided  that 
no  person  should  kill,  or  expose  for  sale,  or  have  in  his 

Eossession  after  the  same  has  oeen  killed,  any  of  the  game 
irds  mentioned,  between  the  first  day  of  January  and  the 
twentieth  day  of  October  in  anv  year,  under  the  penalty  of 
twenty -five  dollars,  except  that  a  person  selling  or  in  pos- 
session of  the  game  shomd  not  be  hable  to  the  penalty  up 
to  the  first  day  of  March,  provided  he  proved  tiiat  it  was 
kiUed  before  the  prohibited  time,  or  outside  of  the  limits 
of  the  state  where  the  kiUing  was  not  prohibited.  In  that 
case  the  legislating  concluded  that  it  would  not  be  effectual 
simplv  to  prohibit  the  kilUng  of  the  game  during  the 
months  mention^;  but  to  accompUsh  the  purpose  of  pro- 
tecting the  game  it  absolutely  prohibited  the  having  in 
possession  or  selling  the  same  during  the  prohibited  time. 
The  constitutionality  of  that  act  was  challenged  in  Phelps 
V.  Rdcey  (60  N.  Y.,  10),  and  Church,  Ch.  J.,  writing  the 
opinion  of  the  court,  used  language  quite  applicable  to  this 
case  :  *^The  measures  best  adapted  to  this  end  are  for  the 
legislature  to  determine,  and  courts  cannot  review  its  dis- 
cretion. If  the  regulations  operate  in  any  respect  unjustly 
or  oppressively,  the  proper  remedy  must  be  appUed  by  that 
body.  Some  of  the  provisions  of  the  act  in  question  might 
seem  to  one  unversed  in  the  mysteries  of  the  subject  to  be 
unnecessarily  stringent  and  severe ;  but  we  cannot  say  that 
those  involved  in  this  action  are  foreign  to  the  objects 
sought  to  be  obtained,  or  outside  of  the  wide  discretion 
vested  in  the  legislature." 
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While  the  legislation  we  are  considering  is  appropriate, 
and  weU  adapted  to  protect  the  pubUc  against  fraud  and 
deception,  we  cannot  assume  that  it  was  adopted  for  the 
purpose  of  suppressing  one  branch  of  industry  for  the 
mere  purpose  or  fostering  and  promoting  another.  Soon 
Hing  v.  Crowley^  113  U.  S.,  703.  We  reach  the  con- 
clusion that  the  provision  of  the  law  under  which  the 
defendant  was  convicted  was  constitutional  and  vaUd, 
whether  oleomargarine  is  a  wholesome  or  unwholesome 
product  We  do  not  deem  it  important  to  go  any  further, 
and  determine  whether  this  provifiion  could  also  be  upheld 
as  enacted  to  preserve  the  puoUc  health. 

The  conclusion  which  we  have  reached  is  in  no  way  in 
conflict  with  anything  decided  in  the  case  of  People  v. 
Marx.    There  we  condemned  the  provision  in  the  act  of 

1884  which  absolutely  prohibited  the  manufacture  or  sale, 
as  an  article  of  food,  of  any  substitute  for  butter.  The 
provision  we  declared  to  be  imconstitutional  because  the 
prohibition  was  not  limited  to  unwholesome  or  simulated 
substitutes,  but  absolutely  forbade  the  manufacture  or  sale 
of  any  compoimd  designed  to  be  used  as  a  substitute  for 
butter,  however  wholesome,  valuable,  or  cheap  it  may  be, 
and  however  openly  and  fairly  the  character  of  the  substi- 
tute might  be  avowed  and  pubUshed.  The  power  of  the 
legislature,  by  appropriate  legislation,  to  protect  the  people 
against  fraud  and  deception  m  the  sale  of  imitation  butter 
was  fully  recognized.  The  provision  of  the  law  of  1884 
condemned  by  that  decision  was  caiTied  into  the  law  of 
1885,  enacted  before  the  decision  was  announced,  but  the 
defendant's  conviction  was  in  no  way  based  thereon.  That 
provision  was  ehminated  by  the  amendment  of  the  act  of 

1885  by  the  act,  chapter  317  of  the  Laws  of  1886. 

It  follows  from  tnese  views  that  there  was  no  error  in 
the  rulings  of  the  trial  judge,  and  that  the  judgment  of  the 
general  term  should  be  affirmed. 

Nathan  Hutkoff  v.  William  J.  Demorest  et  al. 

Emily  E.  Caldwiell  et  al.  v.  Frankun  J.  Wall. 

Gotthelf  Greiner  v.  Jettel  H.  ,  Hamburger. 

{Court  of  Appeals,  Filed  October  88,  1886,). 

CONSTITTJnONAL  LAW  —  APPEAL  FROM  CITY  COURT  OP  NeW  ToRK — ACT 
DEPRIVING  THE  NeW  YoRK  COURT  OF  COMMON  PLEAS  OP  ITS  POWER 
TO  REVIEW  JUDGMENTS  OF  THE  CITY  COURT  OF  NeW  YoRK  18  UNCON- 
STITUTIONAL— Laws  of  1876,  chap.  448,  §  191  amended  by  Laws  of 
1886,  CHAP.  418,  §  1,  SUED.  2,  New  York  constitution,  art.  6,  g  12. 

Theactof  1886,  L.of  1886.  chap.  418,  §  1,  sub.  2,  is  unconstitutional  in  so 
far  as  it  deprives  the  New  York  court  of  comraon  pleas  of  its  jurisdiction 
and  power  to  review  the  judgments  of  marine  (citv)  court  which  it  posseted 
at  the  time  of  the  adoption  of  article  6,  sec.  12  of  the  New  York  state  con- 
stitution which  rendered  that  power  permanent  and  placed  it  beyond  the 
reach  of  the  legislature. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  gen- 
eral term  of  the  city  court  of  New  York  to  the  court  of 
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appeals.  This  action  was  tried  in  the  city  court  of  New  York, 
February  10,  1886,  and  a  verdict  rendered  in  favor  of  the 
respondents  and  against  the  appellants.  Judgment  was 
thereon  entered  on  February  12,  1886,  for  the  sum  of 
$1, 385. 62.  The  appellants  appealed  therefrom  to  the  general 
term  of  said  court,  and  the  appeal  was  argued  April  26, 
1886,  said  judgment  being  in  all  respects  aflSrmed  May  28, 
1886.  On  May  29,  1886,  the  order  affirming  said  judgment 
and  notice  of  entry  thereof  was  served  on  the  attorney  for 
the  appellants.  Notice  of  appeal  from  both  of  said  judg- 
ments to  the  court  of  appeals  was  served  on  the  respondente' 
attorney  on  June  3.  1886.  Previous  to  the  determination 
of-  said  appeal  by  tne  general  term  of  the  city  court.  Laws 
1886,  chapter  418,  was  passed.  The  grounds  upon  which 
the  motion  is  made  are  tnat  this  appeal  is  within  the  excep- 
tion contained  in  said  act,  and  also  that  the  act  is  unconsti- 
tutional. 

Eapallo,  J. — Article  6  of  the  constitution  of  the  state 
was  adopted  by  the  people  at  the  November  election  in 
1869,  and  declared  adopted  by  the  board  of  state  canvassers 
December  6,  1869.  One  of  its  provisions  was  that  the 
superior  court  of  the  city  of  New  York  and  the  court  of 
common  pleas  of  the  city  and  county  of  New  York,  the 
superior  court  of  Buffalo  and  the  city  court  of  Brooklyn, 
were  continued,  with  the  powers  and  jurisdiction  they  then 
severally  had,  and  such  further  civil  and  criminal  jurisdic- 
tion as  might  be  conferred  by  law.     Art.  6,  sec.  12. 

In  the  case  of  PopfingerY.  Yutte  (102  N.  Y.,  38;  S.  C.  1 
N.  Y  St.  Rep.,  334)  we  decided  that  this  provision  superseded 
section  12  of  article  14,  which  declared  that  those  courts 
should  remain,  until  otherwise  directed  by  the  legislature, 
with  their  then  present  powers  and  jurisdiction;  that  after 
the  adoption  of  article  6,  it  was  beyond  the  power  of  the 
legislature  to  take  from  those  courts  any  of  the  powers  or 
jmisdiction  which  they  had  at  the  time  of  the  adoption  of 
the  article,  and  that  consequently  subd.  5  of  section  263  of 
the  Code  of  Civil  Procedure,  which  purported  to  confine 
their  jurisdiction  in  judgment  creditors'  actions  to  cases 
when  the  judgment  on  which  the  action  was  founded  was 
recovered  in  the  same  court,  was  inoperative  and  void,  be- 
cause at  the  time  of  the  adoption  of  article  6  those  courts 
had  general  jurisdiction  in  equity  within  their  territorial 
limits,  coextensive  with  that  of  the  supreme  court,  and 
subdivision  5  purported  to  take  away  part  of  that  iurisdic- 
tion  by  limiting  it  in  judgment  creditors'  suits  to  judgments 
recovered  in  the  same  court. 

At  the  time  of  the  adoption  of  article  6  the  jurisdiction 
and  powers  of  the  court  of  common  pleas  of  tne  city  and 
county  of  New  York  were  declared  and  enumerated  in  title 
6  of  the  Code  of  Procedure  §|  33,  34. 

Section  34  is  in  the  following  words:  ^'Section  34.     The 
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court  of  common  pleas  of  the  city  and  coimty  of  New  York 
shall  also  have  power  to  review  the  judgments  of  the 
marine  court  of  tne  city  of  New  York,  and  of  the  justices* 
courts  in  that  city." 

By  the  act  of  1883,  chap.  26,  the  name  of  the  marine 
court  was  changed  to  the  city  court,  but  it  still  remained 
the  same  court,  with  the  same  judges  and  oflBcers,  and  the 
same  jurisdiction,  and  the  power  to  review  its  judgments 
continued  in  the  court  of  common  pleas  under  its  original 
grant  of  power. 

Bv  chap.  418  of  the  Laws  of  1886  it  was  sought  indi- 
rectly ana  by  language,  the  f uU  effect  of  which  would  not 
readily  be  ooserved  by  a  casual  reading,  to  take  from  the 
court  of  common  pleas  the  important  power  of  reviewing 
the  judgments  of  tne  marine  court,  now  the  city  court,  ana 
to  authorize  an  appeal  from  those  judgments  direct  to  the 
comii  of  appeals,  without  requiring  that  they  should  first 
be  subjected  to  review  by  the  comii  of  common  pleas.  The 
enactment  is  as  follows: 

"  Section  1.  Subdivision  2,  of  sec.  191,  of  chap.  448,  of  the 
Laws  of  1876,  entitled  *  An  act  relating  to  coiuts,  oflSicers 
of  justice  and  civil  proceedings,'  is  hereby  amended  so  as  to 
read  as  follows:  2.  An  appeal  cannot  be  taken  in  an  action 
commenced  in  a  court  of  a  justice  of  the  peace,  or  in  a 
district  court  of  the  city  of  New  York,  or  in  the  city  coiu*t 
of  Yonkers,  or  in  a  justice's  court  of  a  city,  unless  the  court 
below  allows  the  appeal  by  an  order  made  at  a  general 
term  which  rendered  the  determination,  or  at  the  next 
general  term  which  rendered  the  determination,  or  at  the 
next  general  term  after  judgment  is  entered  thereupon. 
An  action  discontinued  because  the  answer  set  forth  mat- 
ter showing  that  the  title  to  real  property  came  in  question, 
and  afterwards  prosecuted  in  another  court,  is  not  deemed 
to  have  been  commenced  in  the  court  wherein  the  answer 
was  interposed  within  the  meamnff  of  this  subdivision. 
The  city  court  of  New  York  shall  be  deemed  a  superior 
city  court  within  the  meaning  of  section  190  of  the  Code  of 
Civil  Procedure. 

"  Section  2.  This  act  shall  take  effect  immediately,  but 
shall  not  apply  to  any  actions  now  pending  in  which  the 
time  to  appeal  has  not  already  expired." 

If  the  act  were  construed  literally  it  could  not  have  any 
operation  whatever,  for  it  would  have  no  application  to  any 
actions  pending  at  the  time  of  its  passage  in  which  the 
time  to  appeal  had  not  then  already  expired,  and  it  is  diffi- 
cult to  suppose  any  case  to  which,  under  that  restriction,  it 
could  appljr.  But  reading  it  as  if  the  word  ^'not"  were 
omitted,  it  is  still  subject  to  the  fundamental  objection  that 
it  contravenes  section  12  of  article  6  of  the  constitution  by 
N.  Y.  Rep.,  Vol.  m.       80 


Digitized  by 


Google 


684  New  York  State  Bepobter.  [Ct.  App. 

depriving  the  court  of  common  pleas  of  its  jmisdiction  and 
power  to  review  the  judgments  of  the  marine  city  court 
which  it  possessed  at  the  time  of  the  adoption  of  the  article, 
and  which  were  thereby  rendered  permanent  and  placed 
beyond  the  power  of  the  legislature  K)  take  from  that  court. 

The  act  authorizing  appeals  to  this  court  from  the  de- 
cision of  the  general  term  of  Ihe  city  court  of  Brooklyn 
(Laws  of  1871,  chap.  282),  and  its  recognition  by  this  court 
by  entertaining  such  appeals,  are  reUed  upon  by  the  appel- 
lants as  riving  support  to  their  position  in  the  present  cases. 
But  we  do  not  see  that  they  affect  the  question.  There  is 
no  provision  in  the  constitution  iq  relation  to  the  supreme 
court  which  could  be  construed  as  restraining  the  lejgisla- 
ture  from  taking  from  that  court  the  appellate  jurisdiction 
over  the  judgments  of  the  city  court  of  Brooklyn  whidi  it 
possessed  in  1869  and  1870,  and  the  question  now  presented 
could  not  arise  in  respect  to  the  act  of  1871,  before  re- 
ferred to. 

The  motion  to  dismiss  the  appeals  in  the  above  entitled 
cases  should  be  granted,  but  as  the  question  is  new,  no 
costs  should  be  allowed  to  either  party. 

All  concur.  

Alfred  N.  Beadleston,  Appl't,  v.  Mary  E.  Beadleston, 

Resp't.' 

(Court  cf  Appeals,  Filed  October  e9, 1886.) 

1.  DivoKCB— Husband  ajxd  wife — ^Allowancb  to  wife  fob  paot  sebyigbs 

BBNDEBED  IK  ACTION  FOR  DIYOBCE. 

There  is  no  authority  in  the  court  to  make  an  allowance  for  past  servioef 
rendered  to  a  wife  in  an  action  for  divorce. 

2.  Same — Where  order  for  such  allowance  unaxtthobizbd — Code  Cnr. 

Pro.,  §  1769. 

Where  in  such  an  action  the  referee  appointed  by  the  court  to  try  the 
issues  had  reported  in  favor  of  the  husband  and  against  the  wife  in  an 
action  for  absolute  divorce,  and  a  motion  was  made  by  the  wife  before 
judgment  in  the  action,  for  an  allowance  for  counsel  fee  and  expenses  in- 
curred and  to  be  incurred,  and  an  allowance  of  $3,500  was  made  for  that 
purpose,  held,  that  the  order  was  unauthorized,  since  such  allowance 
could  not  be  said  to  be  necessary  to  enable  the  wife  to  defend  an  action 
which  she  had  defended  without  the  aid  of  such  allowance. 
8.  Same — Purposes  of  the  statute. 

The  purpose  of  the  statute  is  to  authorize  the  court  to  furnish  the  wife 
with  meacs  to  carry  on  or  defend  the  action  in  the  future  and  does  not 
apply  to  expenses  already  incurred.  Ruger,  Ch.  J.,  and  Danforth,  J., 
dissenting. 

Appeal  from  order  of  general  term,  first  department, 
modifying  order  of  special  term  granting  to  the  defendant 
an  additional  allowance  of  $3,600  and  affirming  the  order 
as  modified. 

Samuel  Uttermeyer,  for  appl't;  Eugene  D.  HawkinSy  for 
xesp't. 

»  Affirming  1  N.  Y.  State  Rep.,  487;  40  Hun,  689  mem. 
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Earl,  J. — The  plaintiff  commenced  this  action  against 
the  defendant  for  an  absolute  divorce  on  the  ground  of  her 
adultery.  She  recriminated  in  her  answer  and  denied  the 
charges  made  against  her.  The  cause  being  at  issue  was* 
referred  to  a  referee  to  hear  and  determine  the  same,  and 
he  after  hearing  the  evidence  made  his  report,  wherein  he 
finds  the  defencmnt  guilty  of  the  adultery  chared,  and  the 
recriminating  charges  imtrue,  and  he  ordered  judgment  in 
plaintiff's  favor. 

Before  the  trial  of  the  action  the  coiut,  upon  motion  of 
the  defendant,  made  her  an  allowance,  besides  alimony,  of 
$1,000  for  the  payment  of  counsel  fees  and  other  e^)enses 
in  making  her  defense.     That  allowance  the  plaintin  paid. 

After  the  report  of  the  referee  the  plaintiff  moved  for 
judgment  thereon  and  the  defendant  moved  for  a  further 
allowance  to  pay  her  expenses,  including  counsel  fees  in- 
curred in  the  defense  of  tne  action,  and  all  plaintiff's  pro- 
ceedings were  stayed  until  her  motion  could!^  be  heard  and 
determined. 

In  her  moving  papers  the  defendant  did  not  claim  that 
she  needed  any  allowance  to  oppose  plaintiff's  motion  for 
judgment,  but  her  sole  claim  was  that  she  needed  it  to  pay 
expenses  theretofore  incurred,  and  for  that  purpose  the 
court  at  special  term  granted  an  allowance  of  $3,500. 
Upon  appeal  by  the  plaintiff  to  the  general  term  the  order 
of  the  special  term  was  modified  oy  reducing  the  sum 
allowed  to  $2,500,  and  as  thus  modified  it  was  afiirmed. 
The  allowance  was  not  claimed  at  any  time  nor  granted 
upon  the  ground  that  it  was  necessary  to  enable  the  de- 
fendant to  carry  on  her  defense  to  the  action. 

We  think  the  allowance  was  unauthorized.  The  au- 
thority to  make  such  an  allowance  during  the  pendency  of 
the  action  rests  entirely  upon  the  statute  (Code,  §  1Y69), 
which  provides  that  the  court  may,  during  the  pendency  of 
the  action,  "from  time  to  time,  make  and  modify  an  order 
or  orders  requiring  the  husband  to  pay  any  sum  or  sums  of 
money  necessary  to  enable  the  wire  to  carry  on  or  defend 
the  action.'^  The  purpose  of  the  statute  is  to  furnish  the 
wife  means  to  carry  on  her  action,  or  to  defend  the  same 
during  the  pendency  thereof.  The  allowance  looks  to  the 
future.  There  can  be  no  necessity  for  an  allowance  to 
make  a  defense  which  has  already  been  made  or  solely  to 
pay  expenses  already  incurred. 

There  is  ample  power  in  the  court  to  make  allowances 
from  time  to  time  to  enable  a  wife  to  carry  on  her  defense, 
and  when  she  needs  money  for  that  purpose  she  must  apply 
for  it.  But  if  she  has  succeeded  in  making  her  defense 
from  her  own  means,  or  upon  her  own  credit,  she  cannot, 
before  judgment,  while  the  action  is  pending,  have  an 
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order  compelling  her  husband  to  pay  such  expenses;  and 
there  is  no  statutory  authority  in  tne  court  to  make  such 
an  order,  and  thus  to  compel  him  to  pay  her  debts.  We 
confine  our  decision  to  the  precise  facts  of  this  case  as  they 
appear  in  the  record.  We  have  no  doubt  that  an  allowance 
to  a  wife  during  the  pendencj  of  the  action  for  some  past 
expense  might  be  authorized  if  it  were  shown  that  its  pay- 
ment was  necessary  to  enable  her  to  further  carry  on  the 
action,  or  her  defense  thereto. 

The  orders  of  the  special  and  general  terms  should  be  re- 
versed and  motion  denied. 

All  concur,  except  Euger,  Ch.  J.,  and  Danforth,  J.,  dis- 
senting.   

Sarah  Solomon,  Adm'x,  App'lt  v,  Manhattan  E'way  Co., 

Resp't, 

(Court  ofAppeaU,  Filed  November  2S,  1886,) 

1.  Negligence — Contributory — Non-suit. 

In  an  action  by  the  plaintiff  to  recover  damages  for  the  death  of  her  in- 
testate, alleged  to  have  been  caused  by  tlie  negligence  of  defendant  in 
operating  an  elevated  railway,  it  appeared  that  after  the  starting  of  the 
train  from  the  station,  and  while  it  was  in  motion,  the  deceased,  with  two 
other  men,  attempted  to  board  the  train;  the  two  others  succeeded  in  so 
doing,  but  the  intestate  was  brought  violently  in  contact  with  a  projecting^ 
water  pipe,  receiving  injuries  thereby  which  caused  his  death.  Hie  evi- 
dence was  conflicting  as  to  whether  the  gate  of  the  car  platform  was  clewed 
before  the  two  men  in  front  reached  the  train,  or  was  pushed  open  by 
them.  It  appeared  from  the  testimony  given  that  the  deceased  was 
familiar  with  the  locality,  and  that  the  platrorm  was  well  lighted.  -HMy 
that  the  deceased  was  guilty  of  contributory  negligence,  and  could  not 
recover. 

%  Same— Prima  pacde  a  negligent  act  to  attempt  to  board  a  train 
in  motion. 

It  is  presumptively  a  negligent  net  for  a  party  to  attempt  to  boaid  a 
moving  train,  and  to  excuse  such  an  act  and  free  the  plaintiff  from  the 
charge  of  contributory  negligence  there  must  be  a  coercion  of  circum- 
St  nces  which  did  not  leave  the  passenger  in  the  free  and  untrunmeled 
possession  of  his  faculties  and  judgment. 

Appeal  from  judgment  of  supreme  court,  general  tenn, 
first  department,  affirming  the  judgment  of  the  circuit 
court  dismissing  the  complaint  in  an  action  to  recover  for 
the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused 
by  neghgence  of  defendant  in  operating  its  railway.  The 
action  has  been  twice  tried. 

Upon  the  first  trial  the  plaintiff  had  a  verdict.  The 
general  term,  upon  appeal,  reversed  the  judgment  for 
error  of  law,  such  error  being  the  refusal  to  non-suit  the 
plaintiff  or  to  direct  a  verdict  for  defendant.   See  31  Hun,  5. 

From  this  order  plaintiff  appealed  to  the  court  of  appeals, 
and  the  appeal  was  dismissed.     See  95  N-.  T.,  672. 

Upon  the  second  trial  the  complaint  was  dismissed  and 
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S"  Ldgment  in  defendant's  favor  was  affirmed  by  the  general 
rm,  and  from  this  judgment  plaintiff  appeals  to  this 
court. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Oeorge  P.  Smithy  for  app'lt;  Edward  S.  BapaXlo  ana 
Robert  E.  Deyo,  for  resp't. 

Andrews,  J. — It  is  undisputed  that  the  train  was  in 
motion  at  the  time  the  plaintiff's  intestate  attempted  to 
enter  it.  It  had  been  brought  to  a  stop,  according  to  the 
usual  custom,  on  reaching  the  Chatham  square  station  for 
the  purpose  of  discharging  and  receiving  passengers,  and 
had  started  again  before  the  deceased  and  tne  two  men  in 
front  of  him,  nurrying  from  the  Third  avenue  train  across 
the  bridge  and  down  the  steps  to  the  station  platform  of 
the  Second  avenue  road,  had  reached  the  rear  of  the  first 
car.  It  is  also  undisputed  that  the  conductor,  who  was 
standing  on  the  platform  between  the  first  and  second  cars, 
had  given  the  signal  to  start  the  train  and  had  closed,  or 
attempted  to  close,  the  gate  before  the  first  of  the  three 
men  reached  the  car.  Hie  train  at  this  time,  as  we  have 
said,  had  started  and  was  slowly  moving,  but  with  a  con- 
stantly accelerated  speed.  The  two  men  in  advance  of  the 
intestate  succeeded  m  safely  boardingthe  train.  The  in- 
testate was  a  few  feet  behind  them.  He  attempted  to  get 
on  the  platform  of  the  car  after  the  others.  The  evidence 
tends  to  show  that  he  took  hold  of  the  stanchions  of  the 
car  with  both  hands,  and  placed  one  foot  upon  the  car 
platform,  and  was  in  the  act  of  passing  on  to  tne  car  when 
the  conductor  closed  the  gate  againsi  the  deceased,  who, 
cUneing  to  the  car,  or  possibly  being  caught  in  some  way 
by  the  gate,  was  carried  along  a  few  feet,  until  his  body 
came  in  contact  with  a  water  pipe  extending  horizontally 
at  the  end  of  the  station  platform,  and  received  the  injuries 
of  which  he  subsequently  died. 

There  is  a  conffict  of  evidence  as  to  whether  the  gate  had 
been  fuUv  closed  before  the  two  men  in  front  of  the  intes- 
tate reached  the  car.  The  conductor  testified  that  it  was 
closed  at  that  time  and  was  pushed  open  by  them.  Wit- 
nesses for  the  plaintiff  testined  that  the  conductor  was 
closing  the  gate  as  the  two  men  approached  the  car  and 
opened  it  for  them  to  enter,  and  then  closed  it  as  the  intes- 
tate was  attempting  to  get  on.  There  is  also  some  dis- 
crepancy in  the  evidence  as  to  the  distance  from  the  car 
platform  to  the  water  pipe  at  the  end  of  the  station  plat- 
form, when  the  intestate  reached  the  car.  One  of  the 
Elaintiff's  witnesses,  who  saw  the  whole  transaction, 
^stifled  that  the  distance  was  four  or  five  feet,  and  other 
witnesses  testified  that  it  was  ten  feet.    Wilson,  a  witness 
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for  the  plaintiflf,  testified:  "Although  my  glance  was  mo- 
mentary, I  saw  him  (deceased^  constantly  from  the  time 
he  put  nis  foot  on  the  car  until  ne  struck  the  projection;  in 
my  best  judgment  that  may  have  been  five  feet,  but  I  think 
it  was  aboiit  four  feet,  the  distance."  Haller,  also  a  vnt- 
ness  for  the  plaintiflf,  was  asked:  "The  whole  occurrence, 
from  the  time  the  conductor  piilled  the  bell  to  start  the 
carimtil  Mr.  Solomon  struck  against  the  proiection  and 
fell,  occupied  but  a  very  short  space  of  time,  did  it  not?  '* 
He  answered:  "A  very  Kttle  time;  quicker  th^i  I  can  tell 
you.'' 

In  view  of  the  imdisputed  fact  that  the  car  was  moving 
when  the  deceased  attempted  to  enter  it,  it  is  evident  that 
the  obstruction  against  which  the  deceased  was  carried  was 
perilously  near,  and  that  a  collision  was  inevitable  if  the 
deceased  should  fail  to  get  on  the  car  and  should  be  carried 
along  a  few  feet  in  the  position  in  which  he  was  when  the 
gate  was  closed.  The  station  platform  was  lighted,  and 
"everything  was  clear."  The  deceased  had  been  accus- 
tomed to  take  the  train  in  the  evening  at  this  station  for 
more  than  a  year.  His  son,  who  usually  accompanied  his 
father,  testified  that  "the  train  stops  very  sharp  and  goes 
oflf  very  quick."  The  trains  ran  every  five  minutes.  l£ere 
can  be  no  doubt  that  the  deceased  was  familiar  with  the 
surroimdinffs  and  was  acquainted  with  the  manner  of 
operating  the  trains.  We  are  of  opinion  that  the  nonsuit 
was  properly  directed.  It  must  be  assumed  that  the  de- 
ceased, when  he  attempted  to  enter  the  car,  knew  that  it 
was  in  motion.  We  cannot  know  what  was  passing  in  his 
mind,  or  of  what  existing  facts  he  was  actually  cognizant, 
except  by  inference.  But  what  others  saw  and  Knew  in 
respect  to  matters  equally  open  to  his  observation,  must  be 
presumed  to  have  been  seen  and  known  by  him;  especially 
IS  this  presumption  a  reasonable  one  in  respect  to  matters 
which  common  prudence  required  him  to  know  and  ob- 
serve before  he  attempted  to  enter  the  car.  Knowing, 
then,  as  must  be  inferred,  that  the  train  was  in  motion,  he 
took  the  risk  of  the  attempt  to  board  it.  The  movement 
of  the  train  was  itself  notice  to  him  that  the  time  for  re- 
ceiving passengers  had  passed.  He  undoubtedly  thought 
he  could  board  the  train  in  safety,  and  except  for  the  act 
of  the  conductor  in  closing  the  gate,  the  attempt  would 
probably  have  been  successful.  It  does  not  appear  that 
the  deceased  knew  of  the  attempt  of  the  conductor  to  close 
the  gate  before  the  two  men  who  preceded  him  entered  the 
car.  But  he  was  in  a  position  to  nave  seen  it,  and  the  act 
was  observed  by  the  otner  witnesses. 

We  are  of  the  opinion  that  the  attempt  of  the  deceased 
to  enter  the  train,  under  the  circumstances  disclosed,  was 


Digitized  by 


Google 


Ct.  App.]      Solomon  v.  Manhattan  RVay  Co.  68d 

in  law  a  n^ligent  act  which  contributed  to  his  death.  It 
is,  we  think,  the  general  rule  of  law,  established  by  the 
decisions  in  this  and  other  states,  as  claimed  by  the  learned 
coimsel  for  the  respondent,  that  the  boarding  or  ahghting 
from  a  moving  tram  is  presumably  and  generally  a  negh- 
gent  act  jper  5e,  and  that  in  order  to  rebut  this  presumption 
and  justify  a  recovery  for  an  injury  sustained  in  getting  on 
or  off  a  moving  train,  it  must  appear  that  the  passenger 
was  by  the  act  of  the  defendant  put  to  an  election  between 
alternative  dangers,  or  that  something  was  done  or  said,  or 
that  some  direction  was  given  to  the  passenger  bj^  those  in 
charge  of  the  train,  or  some  situation  created,  which  inter- 
fered to  some  extent  with  his  free  agency,  and  was  cal- 
culated to  divert  his  attention  from  the  danger  and  create 
a  confidence  that  the  attempt  could  be  made  in  safety. 
Mclntyre's  Case  (3T  N.  T.,  287)  aud  Filer's  Case  (49  id., 
47)  were  cases  of  injury  sustain^  by  passengers,  in  the  one 
case,  by  going  from  one  car  to  anotner  by  direction  of  one 
of  the  train  men  to  ^et  a  seat  while  the  train  was  in 
motion;  and  in  the  otner,  by  leaving  a  moving  car  at  a 
station  by  direction  of  the  brakeman,  who  directed  the 
plaintiff,  a  woman,  to  get  off,  saying  the  train  would  not 
stop. 

In  Burrows  v.  The  Erie  Railway  Co.  (63  N.  T.^  556),  the 
court  reversed  a  judgment  recovered  for  an  injury  to  a 
passenger  in  alighting  at  his  station  from  a  moving  car, 
and  in  Morrison  v.  Tn^  Erie  Railway  Co.  (56  N.  Y.,  302), 
the  court  reversed  a  verdict  for  the  plaintiff  under  very 
similar  circumstances.  It  is  said  by  Kapallo,  J.,  in  Bur- 
rows  V.  The  Erie  Co.^  that  **the  cases  in  which  a  recovery 
has  been  allowed,  notwithstanding  that  the  passengers 
imdertook  to  leave  the  car  while  in  motion,  are  exceptional 
and  depend  upon  peculiar  circumstances.  In  short,  as  we 
now  understand  the  rule  established  by  the  decisions,  it  is 
presumptively  a  negligent  act  for  a  passenger  to  attempt 
to  alight  from  a  moving  train,  arid  it  is  not  sufficient  to 
rebut  the  presumption  that  the  trainmen  acquiesced  in  the 
action  of  the  passenger  or  that  the  company  violated  its 
duiy  or  contract  in  not  stopping  the  train,  or  that  to  re- 
mam  on  the  train  would  siibject  the  passenger  to  trouble 
or  inconvenience,  but  that  to  excuse  such  an  act  and  free 
the  plaintiff  from  the  charge  of  contributory  negligence, 
there  must  be  a  coercion  or  circumstances  which  did  not 
leave  the  passenger  in  the  free  and  untrameled  possession 
of  his  faculties  and  judgment." 

Negligence,  no  doubt,  is  usually  a  question  of  fact,  of 
which  the  jury  must  inquire,  but  the  inference  of  negU- 
gence  in  a  given  case  may  be  so  clear  and  convincing  that 
the  judge  may  direct  a  verdict.     The  conclusion  that  it  is 
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prima  facie  dangerous  to  alight  from  a  moving  train  is 
loimded  on  our  general  knowledge  and  common  experience, 
and  it  is  akin  to  the  conclusion,  now  generally  accepted, 
that  it  is  in  law  a  dangerous  and  therefore  a  negligent  act, 
imless  explained  and  justified  by  special  circumstances,  to 
attempt  to  cross  a  railroad  track  without  looking  for  ap- 
proaching trains.  In  boarding  a  moving  train  there  is 
generally  less  excuse  than  in  alighting  from  one.  The 
party  attempting  it  is  not  often  under  ihe  same  stress  of 
circumstances  as  frequently  happens  on  the  former  case. 
He  may.be  compelled  to  wait  for  another  trainj  but  this  is 
an  inconvenience  merely,  which  does  not  justify  exposing 
himself  to  hazard. 

In  the  Phillips  Case  (49  N.  Y.,  177)  the  plaintiff  was 
thrown  against  a  platform  in  attempting  to  board  a  train 
while  in  motion,  and  a  nonsuit  was  sustained  in  this  court. 

In  the  present  case  the  intestate  was  familiar  with  the 
situation.  He  must  have  known  that,  according  to  the 
rules,  the  time  for  receiving  passengers  had  passed,  and 
that  the  greatest  celerity  and  promptness  were  required  on 
the  part  of  those  entrusted  with  the  management  of  trains. 
It  is  said  that  the  opening  of  the  gate  by  the  conductor  was 
an  invitation  for  him  to  enter,  and  that  if  the  conductor 
had  not  closed  the  gate  upon  him  he  would  have  boarded 
the  train  in  safety.  It  is  true  that  the  opening  of  the  gate 
to  admit  the  two  men  in  front  of  the  deceased,  and  uieir 
safe  entrance,  may  have  given  the  intestate  confidence  that 
he  could  enter  also.  But  the  act  of  the  conductor,  as  the 
sequel  shows,  was  not  intended  as  an  invitatioh  to  the 
intestate,  and  the  conductor's  misjudgment  or  negligence 
was  one  of  the  hazards  which  the  intestate  ran.  It  did  not 
reUeve  him  from  the  imputation  of  negUgence,  because  he 
did  not  foresee  the  obstruction  which  would  be  interposed, 
or  that  without  the  negligence  of  the  conductor  the  acci- 
dent would  not  have  happened.  One  of  the  very  dangers 
of  the  situation  arose  from  the  fact  that  aU  the  contingen- 
cies upon  which  the  success  of  the  effort  to  enter  the  car 
depended  could  not  be  anticipated.  If  men  will  take  such 
hazards  they  must  bear  the  consequences  of  their  own 
rashness,  and  it  is  no  iust  reason  for  visiting  the  conse- 
quences upon  another  tnat  his  neghgence  co-operated  in 
producing  the  result. 

We  think  the  judgment  should  be  affirmed. 

RuGER,  Ch.  tL,  £arl  and  Finch,  JJ.,  concur;  Mtt.t.kr 
and  Danforth,  JJ.,  dissent;  Rapallo,  J.,  taking  no  part. 
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MiLLEE  Card,  Exr'x,  Eesp't,  v.  Manhattan  R'way  Co., 

Appl't/ 

(Court  of  Appeals,  Filed  November  S3, 1886.) 

Neolioencb  contributory— Trying  to  enter  car  in  motion— Railroad. 
Where  in  an  action  for  damages  against  an  elevated  railroad  for  injuries 
resulting  in  death,  the  evidence  was  that  deceased,  intending  to  become  a 
passenger  of  a  train  of  said  railroad,  after  the  gate  was  closed  and  the  train 
in  motion,  had  hold  of  the  stanchions  of  the  platform,  clinflring  to  them 
as  the  train  moved,  while  the  gateman  was  pushing  him  away,  and  that 
this  continued  until  deceased  received  injuries.  He&,  that  the  defendant's 
motion  for  a  non-suit  should  have  been  granted. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  first  department,  aflBrming  a  judgment  of  the  cu-cuit 
court  on  a  verdict. 

E.  S.  Rapallo,  for  app'lt;  S,  W.  Fullerton  and  E.  W. 
Simmons,  for  resp't. 

Finch,  J. — The  opinion  recently  deUvered  in  the  case  of 
Solomon  v.  Manhattan  Rivay  Co,  {ante,  636),  substantially 
covers  aU  the  questions  raised  by  this  appeal  and  makes  it 
our  duty  to  reverse  the  judgment  of  the  courts  below. 

In  both  cases,  after  the  gates  were  shut  and  the  intend- 
ing passenger  was  excluded  and  the  train  was  in  motion, 
the  injured  party  clung  to  the  moving  cars  and  was  thereby 
killed.  In  tne  one  case  the  deceased  ijad  his  foot  upon  the 
car  step,  and  was  obviously  making  a  physical  effort  to  get 
upon  the  train;  in  this  case  the  trial  court  deemed  it  de- 
batable, whether  the  deceased  was  endeavoring  to  get  upon 
the  car  or  was  merely  walking  along  by  the  side  of  the 
moving  train  expostulating  with  the  gateman.  But  disre- 
garding all  the  evidence  of  the  defense  and  taking  as  true 
the  plaintiff's  proofs,  two  facts  remain  undisputed.  After 
the  gate  was  closed  and  the  train  in  motion  the  excluded 
passenger  had  hold  of  the  stanchions  of  the  platform, 
cUnging  to  them  as  the  train  moved  while  the  gateman 
was  pushing  him  away. 

Three  witnesses  for  the  plaintiff  saw  the  accident.  The 
wife  and  sister  observed  only  the  gateman  pushing  the  de- 
ceased at  a  moment  when  they  are  imable  to  say  whether 
the  train  had  started  or  not;  but  the  third  witness,  a  pas- 
senger in  an  adjoining  car  and  apparently  wholly  disinter- 
ested, testifies  distinctly  that  after  the  gate  was  slammed 
and  the  train  in  motion,  the  deceased  was  holding  on  to  the 
iron  standard  supporting  the  roof  of  the  platform  while  the 
gateman  was  trying  to  push  him  away,  and  that  this 
continued  until  the  deceased  disappeared  from  sight. 

'  Reversing  87  Hun,  644,  Tnem. 
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It  is  not  material  whether  the  act  of  the  deceased  should 
or  should  not  be  deemed  a  physical  effort  to  get  upon  the 
car.  It  was  an  interference  with  the  moving  train  ob- 
viously dangerous  and  imprudent,  from  which  the  injury 
resulted,  and  for  which  there  was  no  necessity  or  excuse. 
The  motion  for  a  non-suit  should  have  been  granted. 

Judgment  reversed,  new  trial  granted,  costs  to  abide 
the  event. 

All  concur,  except  Danforth,  J.,  not  voting,  and  Ea- 
PALLO,  J.,  taking  no  part. 


RoxANNA  C.  Larkin,  Resp't.,  V.  Paul  C.  Maxon,  Appl't.* 

(Court  of  Appeals,  Filed  November  S3,  1886,) 

1.  Reference— Findings  op  referee    not  inconsistent— Opinion  ex- 

pressed AS  TO  subject  op  FINDING  IMMATERIAL. 

Findings  of  a  referee  tlmt  services  were  rendered  by  claimant  •*  as  a  do- 
meslic  "  and  that  the  relations  of  claimant  in  decedent  s  famih'  were  **  like 
those  of  a  daughter  "  are  not  inconsistent.  Where  a  referee  finds  as  a  fact 
the  existence  of  an  implied  contract  his  opinion  about  an  understanding 
*'  not  amounting  to  a  contract"  is  immaterial. 

2.  Same— Executors   and    administrators — Costs — ^Disbursements    on 

reference  op  claim  against  decedent — Code  op  Procedure  §  317 — 
Laws  of  1880,  chap.  245,  §  3,  subd.  8. 

The  right  to  disbursements  given  by  Code  of  Procedure,  §  317  upon  a 
reference  of  a  claim  against  a  decedent  is  preserved  by  subdivision  8  of 
section  8  of  the  repealing  act  of  1880. 

Appeal  from  a  judgment  of  supreme  court,  general  term, 
fourth  department,  modifying  and  affirming  as  modified  a 
judgment  of  special  term  entered  upon  report  of  referee  in 
favor  of  claimant. 

The  claim  was  for  services  rendered  appellant's  testator, 
as  a  domestic  in  his  family.  Much  testimony  was  taken  at 
the  trial  bearing  upon  the  question  whether  the  claimant 
was  a  member  of  Sprague's  family,  or  a  domestic,  also  upon 
the  question  of  an  agreement  by  Sprague  to  pay  the  claim- 
ant for  her  services  by  devising  property  to  her.  The 
referee  found  from  this  testimony  in  his  report: 

That  between  the  5th  day  of  October,  1867,  and  the  10th 
day  of  February,  1880,  plaintiff  rendered  and  performed 
work,  labor  and  services  for  said  Orvile  C.  Sprague,  at  his 
request,  as  a  domestic  in  his  family,  for  the  term  of  six 
hundred  and  two  and  one-third  weeks;  that  said  services 
were  worth  $1.50  per  week;  that  her  (plaintiff's)  relations 
in  Sprague's  family  were  affectionate  and  kindly  and  like 
those  of  a  daughter;  that  her  services  prior  to  the  time  she 
talked  of  leaving,  in  or  about  1875,  were  not  done  under 
any  express  contract  and  none  existed  before  that  time. 

Elon  JB.  Broum,  for  appFt;  W,  H.  GUlmarij  for  resp't. 

'  Decision  below,  35  Hun.,  665,  mem 
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Per  Curiam. — We  do  not  think  that  the  findings  of  the 
referee  were  inconsistent.  A  domestic  may  be  treated,  in 
many  respects,  hke  a  daughter,  without  holding  that  rela- 
tion to  the  employer.  The  facts  were  suflBcient  to  estabUsh 
at  least  an  imphed  contract  for  compensation;  and,  so  far 
as  there  was  an  express  one,  it  has  not  been  fulfilled  by  the 
device  and  legacy  given  by  Mrs.  Sprague.  The  destroyed 
will  of  Sprague  and  his  wife  bore  somewhat  on  the  actually 
existing  relations  between  the  parties,  and  formed  incidents 
in  the  history  of  those  relations.  Since  the  referee  found 
as  a  fact  the  existence  of  an  imphed  contract,  his  opinion 
about  an  understanding  **  not  amounting  to  contract "  was 
immaterial. 

Prom  the  judgment  entered  on  the  report  of  the  referee 
the  general  term  struck  out  the  disbursements  taxed  and 
allowed,  upon  the  around  that  section  317  of  the  old  Code 
of  Procedure,  which  provided  for  their  taxation,  was  re- 
pealed by  the  repeahng  act  of  1880,  and  the  right  was  not 
preserved  by  subdivision  8  of  section  3  of  that  act.  Upon 
the  construction  of  that  saving  clause  there  has  been  a 
difference  of  opinion  in  the  supreme  court.  In  Miller  v. 
Miller,  (32  Hun.,  481),  and  Daqgett  v.  Mead,  (11  Abb.,  N. 
C,  116),  the  saving  clause  was  held  to  prevent  the  destruc- 
tion only  of  the  right  to  such  disbursements  as  were  pro- 
vided for  in  the  Revised  Statutes,  and,  there  being  none 
such  in  a  case  like  the  present,  there  was  nothing  saved. 
To  the  contrary  are  Krill  v.  Brownell,  40  Hun.,  72;  Sutton 
V.  Newton,  15  Abb.,  N.  C,  452;  Hall  v.  Edmunds,  67  How. 
Pr.,  202;  and  Overheiser  r,  Morehouse,  16  Abb.  N.  C,  208. 
We  think  these  last  cited  cases  estabhsh  the  true  construc- 
tion of  the  subdivision  referred  to,  and  that  it  was  intended 
and  did  preserve  the  right  to  disbursements  given  by  the 
former  Code  upon  the  reference  of  a  claim  against  a 
decedent. 

The  ordei*  of  the  general  term  striking  out  disbursements 
should  be  reversed,  and  the  judgment  as  entered  at  special 
term  be  affirmed,  with  the  costs  of  the  appeal  to  this  court. 

All  concur.  

Phebe  Angevine,  Resp't.  v.  JohnM.  Jackson,  Appl't.' 

(Covrt  of  Appeals,  Filed  November  SS,  1886,) 
1.  Practice — Surrogate's  court— On  appeal,  general  exception  use- 


An  exception  to  a  surrogate's  decree,  and  each  and  every  part  of  it,  is 
useless,  as  it  indicates  no  specific  error. 


9.  Same — Appeals  prom  surrogate's  decree,  Oodb  Crv.  Pro.,  §  2545 
By  section  2545  of   the 
appeals  from  a  surrogate's 

>  Reversing  85  Hun,  668;  mem. 


By  section  2545  of   the  Code  of  Civil  Procedure,  the  practice  upon 
appeals  from  a  surrogate's  decree,  upon  the  trial  of  an  issue  of  fact,  is 
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assiinilated  to  that  upon  appeals  from  a  judgment  rendered  by  a  court  or 
referee,  and  specific  errors  and  the  exact  questions  intended  to  be  reviewed 
must  be  pointed  out  to  be  available  on  appeal.  Without  some  exception 
to  some  ruling  or  determination,  the  general  term  is  powerless  to  reverse 
the  decree. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  second  department,  reversing  decree  of  surrogate's 
coiui;  of  Queens  county  admitting  a  will  to  probate. 

John  J.  Armstrong  and  Jf.  E,  Sickles,  for  appl't;  B.  W. 
Downing  and  James  W.  Covert,  for  resp't. 

Finch,  J.— Probate  of  the  will  of  Oliver  Mott  was  resisted 
upon  the  ground  of  mental  incapacity  and  undue  influence. 
After  listening  to  nmnerous  witnesses  and  taking  a  large 
amount  of  testimony,  the  surrogate  rendered  his  decision, 
finding  as  facts  that  the  decedent  was  a  capable  testator, 
and  the  will  was  his  free  act  and  unaffected  by  any  im- 
proper agency,  and,  as  a  conclusion  of  law,  that  the  will 
should  be  admitted  to  probate.  No  exception  was  taken  to 
any  of  these  findings.  The  case  recites  an  exception  to  the 
the  surrogate's  decree,  and  each  and  every  part  of  it.  We 
have  repeatedly  pointed  out  the  uselessness  of  such  an 
exception.  Ward  v.  Craig,  87  N.  Y.,  550;  Hepburn  v. 
Montgomery,  97  id.,  617.  It  indicates  no  specific  en  or;  it 
directs  attention  to  no  finding,  and  leaves  court  and  coimsel 
in  the  dark  as  to  the  precise  cause  of  complaint.  The  case 
further  shows  a  series  of  findings  which  the  surrogate  was 
requested  to  make  and  which  requests  were  refused.  There 
was  no  exception  to  the  refusal.  The  contestants  appealed, 
and  upon  this  case,  which  contained  no  exception,  raising 
any  cjuestion  of  fact  or  law,  and  in  which  no  errors  in  the 
admission  or  rejection  of  evidence  are  even  claimed  to 
exist,  the  general  term  reversed  the  decree  of  the  surro- 
gate and  ordered  issues  to  be  tiied  by  a  jury,  entirely  disi'e- 
garding  the  provisions  of  the  Code.  Those  provisions  point 
out  the  practice  to  be  followed  with  care  and  precision. 
Section  2545.  The  surrogate  is  required  to  file  in  his  office 
his  decision,  stating  separately  the  facts  found  and  the  con- 
clusions of  law.  Either  party  may  except  to  the  findings 
of  fact  or  of  law,  and  upon  the  settlement  of  the  case  may 
request  findings  and  take  exceptions  to  a  refusal,  and  the 
appeal  brings  up  for  review  in  the  appellate  court  any 
question  of  fact  or  law  thus  raised  by  exceptions  taken. 
The  purpose  was  to  assimilate  the  practice  upon  appeals 
from  a  suirogate's  decree  in  the  prescribed  cases  to  that 
which  regulated  appeals  from  a  judgment  rendered  by  the 
court  or  a  referee,  and  to  substitute  a  system  which  would 
point  out  specific  errors,  and  evolve  tne  exact  questions 
mtended  to  be  reviewed.  Nothing  of  this  kind  was  before 
the  general  term,  and  without  some  exception  to  some 
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ruling  or  determination  that  tribunal  was  powerless  to 
reverse. 

For  this  reason  the  judgment  and  order  of  the  general 
term  should  be  reversed  and  that  of  the  surrogate  afiirmed, 
with  costs. 

AU  concur. 

Judgment  reversed. 

Matter  of  claim  of  Jane  Wright,  AppPt,  in  People  of  the 
State  of  New  York  v.  Knickerbocker  Life  Insurance 
Company,  Charles  H.  Russell,  Receiver,  Eesp't. 

{Court  of  Appeals ,  Filed  November  £S,  1886.) 

Insurance  (life) — New  policy — Terms  as  to  forfeiture. 

Where  a  "non-forfeiture"  life  insurance  policy  provided  that,  on  failure 
to  pay  any  premium  after  the  receipt  by  the  company  of  two  or  more 
annual  premiums,  the  company  would  issue  a  new  policy  for  as  many 
tentlis  of  the  original  insurance  as  there  had  been  premiums  paid,  without 
subjecting  the  assured  to%ny  subsequent  charge,  except  the  interest  an- 
nually on  all  outstanding  premium  notes.  Held,  that  the  insertion  in  the 
new  policy  of  a  clause  of  forfeiture  of  said  new  policy  for  non-payment  of 
the  interest  annually  on  the  outstanding  notes  was  implied  in  the  original 
policy  and  valid. 

Appeal  from  an  order  of  supreme  comi,  general  term, 
first  department,  aflfirming  an  order  of  special  term  sus- 
taining receiver's  exceptions  and  denying  a  motion  to  con- 
firm a  referee's  report. 

The  original  policy  contained  a  provision  that  if  after  the 
receipt  by  the  company  of  two  or  more  annual  premiums, 
the  poUcy  should  cease  in  consequence  of  the  non-payment 
of  premiums,  the  company  on  the  surrender  of  the  same 
will  issue  a  new  policy  for  the  full  value  acquired  under 
the  old  one,  subject  to  any  notes  that  may  have  been  re- 
ceived on  account  of  premiums;  that  is  to  say,  if  payments 
for  two  years  have  been  made,  it  will  issue  a  policy  for 
two-tenths  of  the  sum  originally  insured;  if  for  three  years, 
three-tenths;  and  in  the  same  proportion  for  any  number 
of  payments,  without  subjecting  the  assured  to  any  subse- 
quent charge,  except  the  interest  annually  on  all  premium 
notes  remaining  unpaid  on  this  pohcy."  The  claimant 
allowed  the  pohcy  to  lapse  after  paying  partly  in  cash  and 
partly  in  notes  six  annual  premiuijis.  Thereafter  she  sur- 
rendered it,  and  the  companjr  issued  a  new  policy  for  six- 
tenths  of  the  amount  of  the  original  policy,  which  contained 
a  recital  that  it  was  issued  in  consideration  of  the  surrender 
of  the  old  policy  and  of  the  representation  made  in  the  ap- 
plication therefor,  and  of  the  payment  of  interest  annually, 
every  22d  day  of  November,  on  aU  notes  or  credits  given 
for  premiums  on  the  original  policy  The  outstanding 
notes  or  credits  amounted  to  $1,620,  and  were  charged 
against  the  pohcy.     The  new  pohcy  also  contained  this 
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clause:  "If  the  interest  upon  said  notes  or  credits  shall  not 
be  paid  on  or  before  the  d^  or  days  above  mentioned  for 
the  payment  thereof  *  *  *  then,  and  in  every  such 
case,  tne  company  shall  not  be  liable  to  pay  the  sum 
assured  or  any  part  thereof,  and  said  poUcy  shall  cease  and 
be  null  and  void,  without  notice  to  any  party  or  parties 
interested  herein."  The  claimant  paid  interest  on  the  notes 
for  three  years  after  the  new  pohcy  was  issued,  until  1877, 
and  then  ceased  to  pay  interest,  and  made  no  further  pay- 
ments. In  1882,  tne  company  became  insolvent,  and  a 
receiver  was  appointed.  It  is  claimed  that  the  claimant 
had  no  actual  knowledge  that  the  new  pohcy  contained  the 
clause  of  forfeiture  above  quoted,  and  that  it  was  fraudu- 
lently inserted  by  the  company. 

JohnB.  OreeUy  forapprt;  jEdward  H.  Hobbsond  Leslie 
W.  Russell^  for  resp't. 

Andrews,  J. — The  words  "non-forfeiture  pohcy"  were 
conspicuously  printed  on  the  original  pohcy.  But  a  refer- 
ence to  the  body  of  the  pohcy  shows  that  it  was  not 
intended  to  make  the  pohcy  non-forfeitable,  except  in  a 
limited  sense.    The  assured  was  not  relieved  from  the  obh- 

fition  to  pay  the  premium  annually  on  the  day  specified. 
y  the  express  terms  of  the  contract  an  omission  to  pay 
the  premium  on  the  day  it  became  due  avoided  the  pohcy. 
But  if  at  the  time  of  such  omission  he  had  paid  two  or 
more  premiums,  the  company  bound  itself  to  issue  a  new 

Eohcy  for  as  many  tenths  of  the  origiaal  insurance  as  there 
ad  been  premiums  paid.  This  was  the  only  sense  in  which 
the  original  pohcy  was  non-forfeitable.  The  assured  would 
not  lose  all  benefit  from  premiums  paid,  if  the  pohcy  should 
become  void  by  an  omission  to  pay  subsequent  premiums. 
An  omission  to  pay  the  premiums  when  due  terminated 
the  original  contract,  but  the  assured,  if  he  had.  paid  two 
or  more  premiums,  would,  on  a  surrender  of  the  policy,  be 
entitled  to  the  substituted  contract,  as  provided. 

In  case  of  a  breach  of  any  of  the  conditions  of  the  policy 
other  than  the  omission  to  pay  the  premiums  When  due, 
the  assured  was  m  no  way  protected  against  an  absolute 
forfeiture  of  the  policy.  It  is  claimed  that  the  insertion  in 
the  new  policy  or  the  clause  of  forfeiture  for  non-payment 
of  interest  annually  on  the  outstanding  premium  notes 
given  for  premiums  on  the  old  policy,  was  unauthorized  by 
the  terms  of  the  original  policy.  We  think  this  claim  is 
not  well  founded.  The  company  did  not  undertake  to  give 
a  new  policy  free  from  all  conditions.  It  was  expressly 
provided  that  the  new  policy  should  be  **  subject  to  any 
notes  that  may  have  been  received  on  account  of  pre- 
miums."    The  intention  to  impose  upon  the  assiu^,  in 
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case  a  new  policy  should  be  issued,  an  obligation  to  pay  the 
interest  annually  on  premium  notes  outstanding,  is  clearly 
shown  by  the  further  provision  in  the  original  poUcy,  that 
the  assured  to  whom  a  new  policy  should  be  issued  was  not 
to  be  subjected  *Ho  any  subsequent  charge,  except  the 
interest  annually  on  all  premimn  notes  remaining  unpaid 
on  this  poUcy."  If  the  premiums  had  been  paid  in  cash; 
no  further  payment  would  have  been  necessary.  If  paid 
in  part  in  notes,  only  the  annual  interest  thereon  would  be 
required  to  be  paid,  and  the  principal  would  remain  a 
charge  on  the  policy,  to  be  settled  on  the  final  liquidation. 
It  is  true  that  xhe  original  poUcy  did  not  provide  fop  the  in- 
sertion in  the  new  policy  of  a  clause  of  lorfeiture  for  non- 
payment of  the  interest.  But  it  was  made  forfeitable  on  the 
non-payment  of  the  premiums  at  the  day,  with  a  provision 
for  a  substituted  contract,  and  it  was  also  subject  to  for- 
feiture for  breaches  of  other  conditions.  Clauses  of  for- 
feiture were  contemplated.  The  new  contract  was  to  be 
made  subject  to  the  payment  by  the  assm^d  of  annual 
interest  on  the  outstanding  notes,  and  the  right  of  the  com- 
pany to  insert  a  clause  of  f orf eitiu-e  as  a  means  of  enforcing 
this  obligation  and  of  protecting  the  company  against  the 
accimiulation  of  unpaid  interest,  was,  we  think,  implied. 
The  successful  prosecution  of  the  business  of  life  insurance 
requires  prompt  payment  by  poUcv-holders  of  their  obliga- 
tions. It  is  on  this  basis  that  tney  are  enabled  to  offer 
assurance  at  the  favorable  rates  they  do.  Forfeiture  for 
non-payment  is  a  necessary  means  of  protecting  companies 
from  embarrassment.  Bradley,  J.,  N.  Y.  Ldfe  Ins.  Co. 
V.  Statham,  93  U.  S.,  30.  The  policy  of  following  breaches 
of  conditions  by  forfeiture  was  indicated  in  the  original 
policy,  and  the  fair  construction  of  the  agreement  to  give  a 
new  policy  subject  to  the  annual  payment  of  interest  on 
outstanding  notes,  authorized  the  insertion  in  the  new 
pohcy  of  the  usual  provision  of  forfeiture  on  non-payment. 
We  are  of  opinion  that  the  new  policy  conformed  to  the 
agreement  in  the  original  policy,  and  it  is,  therefore,  un- 
necessary to  determine  whether  the  claimant  could  be  per- 
mitted, after  having  accepted  the  policy,  and  held  it  for 
years  without  objection,  to  now  insist  that  the  forfeiture 
clause  was  inserted  without  authority,  and  excuse  himself 
on  the  ground  that  he  did  not  know  of  its  existence  until 
after  the  insolvency  of  the  company. 

The  cases  of  Cowles  v.  Continental  Life  Ins.  Co.  (decided 
by  the  supreme  court  of  New  Hampshire),  2  East.  Eep.,  741, 
and  Bruce  v.  Same^  2  Atl.  Rep.,  710  (decided  by  the 
supreme  court  of  Vermont),  involved  the  construction  of 
clauses  in  original  policies  dissimilar  to  those  in  question — 
the  clauses  considered  in  those  cases,  so  far  as  the  reports 
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show,  did  not  provide  that  the  new  poUcy  should  be  sub- 
iect  to  the  payment  by  the  assured  of  annual  interest  on 
the  outstanding  notes.     The  order  should  be  aflarmed. 
All  concur.  

James  B.  Lockwood,  sole  testamentary  trustee,  et  dl.y 
App'lt,  V.  WnjJLAM  T.  Brantly,  adm'r  of  WiUiam  T. 
Brantly,  deceased,  impleaded,  etc.,  Resp'ts.' 

{Churt  of  Appeals,  Filed  N&cember  S3,  ISSG.) 

Executors  and  admd^istrators — Testamei^tary  trustee — Laches  on 
the  part  op  beneficiaries  in  asking  to  have  funds  turned  over 
TO  ESt:cuTOR— Acquiescence  in  holders*  title. 

The  plaintiff's  testator  owned  six  shares  of  the  capital  slock  of  the  Utica 
Cotton  Mills.  On  May  15,  18C1,  he  duly  transferred  thera  to  W.  G.  B., 
the  respondent's  intestate,  as  coUateial  security  for  a  Icali  at  that  lime  due 
and  unpaid,  togetlier  with  the  interest  thereon;  for  a  time  thereafter  the 
testator  under  a  powef  of  attorney  from  B.  collected  the  dividends  and  ap- 
plied them  to  his  own  use.  Subsequently  B.  assigned  the  stock  to  W.  B. 
C.  (he  testator),  and  on  February  3,  18M,  they  were  so  transferred  upon 
the  books  of  the  company  and  a  new  certificate  issued  to  the  assignee. 
Ho  collected  the  dividends  till  February  1, 1865,  and  after  that,  until  Au- 
gust, 1866,  they  w^re  collected  by  one  G.,  trustee  under  this  testator's  will, 
and  paid  by  direction  of  B.  to  the  wife  and  daughter  of  the  testator.  On 
July  7.  1866,  W.  B.  C,  as  trustee,  for  value  received  transferred  the  stock 
to  B.,  who  thereafter  until  his  death,  M  tich,  1882,  held,  claimed  and 
treated  the  stock  as  absolutely  his  own  and  received  the  dividends  thereon. 
This  latter  transfer  and  the  claim  of  ownership  were  known  to  all  parties 
interested  long  previous  to  the  death  of  B.,  and  to  W.  B.  C.  and  G.  at  the  very 
time  of  the  transfer.  Ueld,  in  an  action  to  compel  a  transfer  of  the  stock 
to  L.,  as  the  trustee  of  the  testator,  that  B.  had  acquired  a  good  title  to  the 
stock,  that  the  lapse  of  time  and  negligence  in  asserting  tlie  right  claimed, 
toother  with  the  acquiescence  in  the  ownership  of  B.  during  his  life-(ime 
bemg  unexplained,  made  it  difficult  to  find  good  faith  in  the  plaintiff's 
claim. 

Henry  Cooper,  for  app'lts;  Howard  R.  Bayne,  for  resp'ts. 

Danforth,  J. — This  action  was  commenced  May  12,  1883. 
It  appears  from  the  record  that  Benjamin  F.  Coop^  died  at 
the  city  of  Utica  on  the  6th  of  May,  1864,  after  devising  all 
his  property;  in  trust,  first,  for  the  support  and  benefit  of 
Mary  A.,  his  wife,  and  Helen,  his  daughter,  and  if  there 
should  be  any  surplus,  then,  second,  for  the  support  of  his 
sons  William  and  Henry.  The  persons  named  as  trustees 
and  his  son  William  B.  were  appointed  executors,  but 
Graham  and  William  B.  alone  Qualified  as  such.  The  will 
was  admitted  to  probate  in  June,  1864,  and  the  above 
named  executors  and  Graham  as  trustee  continued  to  act  in 
their  several  capacities  until  December  20,  1880,  when  upon 

Eroceedings  instituted  in  the  supreme  court  by  Graham, 
[ary  A. ,  Helen,  William  B. ,  and  Henry  Cooper,  an  order  was 
made  discharging  Graham  from  his  office  of  executor  and 
trustee,  and  from  that  time  Brantly  continued  sole  execu- 

» Affirming  88  Hun,  642,  fwm. 
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tor  until  his  death  in  1882,  when  James  B.  Lockwood  was 
appointed  in  his  place. 

At  the  commencement  of  this  suit  therefore,  William  B. 
Cooper  was  the  sole  executor  of  the  will  of  Benjamin,  and 
Lockwood  sole  testamentary  trustee.  WiUiam  B.  Cooper 
refused  to  join  as  plaintiff,  either  as  an  individual  or  as 
executor,  and  was  therefore  made  codefendant,  in  both 
capacities,  with  William  T.  Brantly,  who  was  sued  as  the 
administrator  of  the  Brantly  before  mentioned.  The  plaint- 
iffs are  Lockwood,  who  sues  as  trustee  of  the  estate  of 
Benjamin  F.  Cooper,  and  Mary  A.  Cooper,  Helen  Cooper 
and  Henry  Cooper,  beneficiaries  luider  his  wiU. 

The  object  of  the  action  is  to  compel  the  defendant  Brant- 
Iv  to  transfer  to  the  defendant  William,  as  executor,  or  to 
tne  plaintiff  Lockwood  as  trustee,  certain  shares  of  the  capi- 
tal stock  of  the  Utica  Cotton  Mills,  and  $1,600.27  with 
interest,  bein^  the  amount  of  dividends  paid  thereon  since 
the  1st  day  ot  August,  1871.  The  defendant  Brantly  alone 
answered,  denying  certain  material  allegations  of  the 
complamt  and  setting  up  several  aflfirmative  defenses. 
At  special  term  the  issues  were  decided  in  favor  of 
the  defendant  and  the  complaint  dismissed. 

Upon  appeal  by  the  plaintiffs  the  general  term  affirmed 
that  decision,  and  against  the  judgment  then  rendered,  they 
appealed  to  this  court.  The  present  controversy  brings  in 
Question  the  title  to  the  stock  above  referred  to.  It  is  im- 
oisputed  that  six  shares  were  owned  by  the  testator;  that 
on  the  15th  day  of  May,  1861,  he  duly  transferred  those 
shares  to  WiUiam  T.  Brantly,  the  respondents'  intestate,  as 
collateral  security  for  a  loan  of  $500  theretofore  made  to  him, 
and  at  that  time  with  the  interest  thereon  unpaid  and  due. 
For  a  time  Cooper,  under  a  power  of  attorney  from  Brantly, 
collected  the  dividends  and  appUed  them  to  his  own  use. 
Afterward  Brantly  assigned  the  stock  to  "Wilham  B. 
Cooper,  trustee,"  and  on  the  third  of  February,  1864, 
they  were   so   transferred   on   the   books   of    the   com- 

{)any  and  a  new  certificate  issued  to  the  assignee.  He  col- 
ected  the  dividends  until  February  1,  1865,  and  after  that, 
until  August,  1866,  they  were  collected  by  Graham  and 
paid  over  by  Brantly's  direction  to  Mrs.  Cooper  and  Helen 
Cooper.  It  is  also  found,  by  the  learned  trial  court  upon 
evidence  before  him,  that  upon  the  7th  of  July,  1866, 
Cooper,  as  trustee,  for  value  received,  transferred  the  stock 
to  Brantly,  who  thereafter,  until  his  death  in  March,  1882, 
held,  claimed  and  treated  the  stock  as  absolutely  his  ovni 
and  received  the  dividends  thereon. 

The  plaintiffs'  contention  is  in  substance  that  notwith- 
standing this  new  and  absolute  assignment,  Brantly  after- 
N  Y.  Rep.,  Vol.  m.        82 
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ward  held  the  etock  either  as  he  had  first  received  it,  as  col- 
lateral security,  or  the  dividends  having  amounted  to  the 
sum  tor  payment  of  which  it  was  pledged,  as  depository, 
without  a  lien  upon  or  interest  of  any  kind  in  it;  m  either 
event  as  trustee.  It  certainly  does  not  appear  upon  what 
actual  consideration  the  final  transfer  to  Brantly  was  made, 
but  the  fact  of  transfer  and  the  claim  of  ownership  were 
known  to  every  one  of  the  parties  interested,  long  oefore 
the  death  of  Mr.  Brantly,  and  to  William  B.  Cooper  and 
Graham  at  the  very  time  of  the  transfer,  for  both  were  actors 
in  the  transaction.  Thev  were  trustees  and  executors, 
they  knew  of  the  terms  oi  the  original  assignment  by  way 
of  pledge  or  collateral  seciirity,  and  of  the  subsequent  abso- 
lute conveyance.  So  did  Henry  Cooper,  one  or  the  bene- 
ficiaries under  the  will,  and  Mary  E.  and  Helen  Cooper, 
whose  meagre  support  was  derived  from  an  estate  insuffi- 
cient for  the  purpose,  and  was  eked  out  by  the  frequent  be- 
nevolence of  Brantly,  avowedly  founded  upon  his  possession 
and  ownership  of  the  stock  m  question.     Not  one  of  the 

Su-sons  disputed  the  title  of  Brantly,  and  although  in  1880, 
raham,  on  their  petition,  was  reheved  of  his  trust,  no 
claim  was  made  by  either  that  the  stock  formed  part  of  the 
estate  of  B.  F.  Cooper,  with  the  management  oi  which  he 
had  been  charged.  Not  then,  nor  till  after  the  death  of 
Brantly  did  this  contention  arise.  Had  it  been  otherwise  it 
may  be  presumed  some  fuller  explanation  might  have  been 
had  from  him.  If  it  be  now  scant  the  plamtiflfs  cannot 
complain.  On  the  part  of  Brantly  there  was  no  conceal- 
ment; on  the  part  or  every  one  interested  there  was  perfect 
acquiescence. 

From  these  facts  it  would  seem  to  follow  that,  at  the  time 
of  Lockwood's  appointment  as  testamentary  trustee,  the 
estate  intrusted  k)  him  was  in  no  way  concerned  or  inter- 
ested in  the  stock  in  question.  The  defendant's  intestate 
had  acquired  a  good  legal  title  to  it,  and  we  agree  with  both 
courts,  whose  judgments  are  before  us,  that  there  is  in  evi- 
dence nothing  which  would  justify  any  tribunal  in  depriving 
his  estate  of  its  benefit.  Indeed,  there  is  no  reason  to  be- 
lieve that  this  action  would  have  been  brought  except  for 
the  death  of  Brantly,  and  that  circumstance  should  not  re- 
heve  the  plaintiffs  from  giving  the  fullest  measure  of  proof, 
and  repelling  by  evidence  the  presumption  which,  after  a 
lapse  of  more  than  twenty  years,  requires  us  to  hold  that 
the  apparent  title  was  the  real  title.  Here  is  not  only  lapse 
of  time  and  negligence  in  asserting  the  contrarjr,  but  ac- 
quiescence,—three  objections  to  the  plaintiffs'  claim  which, 
upon  the  testimony,  are  wholly  unexplained,  except  upon 
the  theory  that,  so  long  as  Brantly  hved,  all  parties  interested 
recognized  his  tHle  as  unassailable.     There  would  be  great 
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danger  of  an  unjust  advantage  if,  he  being  dead,  the  same 
parties  should  not  be  allowed  to  question  it.  It  is  diflScult 
to  find  good  faith  in  the  plaintiffs'  claim.  There  has  cer- 
tainly been  no  diligence  in  asserting  it.  We  think  there  is 
no  equity  in  the  suit,  and  that  the  complaint  was  properly 
dismissed. 

The  judgment  appealed  from  should  be  affirmed  with 
costs. 

All  concur. 

Angeline  C.  Johnson,  adm'rx,  Resp't,  v.  Maria  J.  Myers, 

ex'rx,  App'lt.' 

Same,  Resp't,  v.  Same,  App'lt. 

{Court  of  Appeals,  Filed  Nowniber  9S,  1886.) 

1   EvTOENCE — Opinion  op  witness. 

In  an  action  for  the  value  of  services,  the  question,  **  What  proportion  of 
J  's  lime  waa  devoted  to  M/s  business? '  r.sked  of  a  witness  with  abundant 
opportunity  to  know,  does  r.ot  call  for  an  opinion.  An  objection  on  that 
ground  is  not  sound. 

2.  Same— Value  op  services— Character  and  ability  when  an  element 
IN  estimating. 

The  charact*ir  and  ability  of  a  person  has  to  do  with  the  value  of  his 
services,  and  mav  be  shown  where  the  duty  to  be  done  requires  the  best  of 
judgment,  a  skill  and  ability  beyond  the  average  and  is  largely  of  a  confiden- 
tial character  which  has  no  common  and  general  market  value. 

Appeals  from  judgments  of  the  supreme  court,  general 
term,  fifth  department,  affirming  judgment  in  favor  of 
plaintiff  entered  on  report  of  referee,  in  actions  to  recover 
the  value  of  services  rendered  by  plaintiff's  intestate. 

William  G,  Tracy,  for  app'lt;  Chas,  A.  Hartley,  for 
resp't. 

Finch,  J. — The  plaintiff,  as  administratrix,  recovered 
conipensatibn  in  two  separate  actions  for  services  rendered 
by  Johnson  to  Myers  in  his  Uf etime,  and  to  his  executrix 
after  his  death.  Myers  appeal's  to  have  been  an  able  and 
successful,  though  somewhat  ilUterate,  business  nnan, 
whose  enterprises  were  varied  and  extensive,  widely  scat- 
tered as  to  locahty,  and  involving  heavy  risks  of  capital, 
and  obstructed  by  adverse  interests,  and  the  frequent  hos- 
tility of  litigation.  In  executing  his  plans,  he  found  it 
both  necessary  and  wise  to  secure  and  use  intelligent  and 
trained  assistance.  To  some  extent  he  obtained  tne  aid  of 
Johnson,  by  joining  him  as  an  associate  in  his  enterprises; 
but  beyond  that  he  employed  him  largely  in  his  own  affairs, 
putting  confidence  in  the  ability  andlionesty  of  the  chosen 
agent.  Necessarily  the  Une  between  the  partnership  work 
of  Johnson  and  that  performed  by  him  for  the  benefit  of 
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Myers  individually  was  extremely  difficult  to  draw,  and, 
after  the  death  of  both  parties,  it  has  made  an  accurate 
and  precise  separation  impossible,  and  to  be  accomplished 
only  approximately,  and  by  a  careful  judgment,  founded 
upon  such  evidence  as  the  nature  of  the  case  permitted. 
No  person  was  so  likely  to  know,  in  a  general  way,  the 
amount  of  service  rendered  by  Johnson,  as  his  wife.  His 
coming  and  going;  his  telegrams  and  letters;  the  litigations 
calling  him  abroad;  the  meetings  and  conversations  of  the 
parties, — ^would  be  within  her  knowledge  to  some  con- 
siderable extent;  not  always  acciu*ately,  in  detail,  but 
generally  as  a  whole. 

She  testified  that,  in  the  summer  of  1870,  Myers,  com- 
plaining of  his  arm,  and  saying  that  Johnson  knew  more 
about  his  business  than  any  man  Hving,  eought  his  help  to 
**  settle  up  his  business,"  and  Johnson  entered  upon  the 
work,  and  furnished  the  assistance.  That  she  told  the 
exact  truth  in  this  respect  is  put  beyond  dispute  by  the  let- 
ters of  Myers,  written  naainly  by  his  then  secretaiy  and 
agent,  Yoe.  Under  date  of  tJuly  6,  18Y0,  the  latter  writes 
that  Myers  is  sick;  and  adds:  *'  He  wishes  you  to  look  after 
his  affairs  generally,  until  he  is  able  to  return."  Under 
date  of  July  14,  1870,  Yoe  writes  again  that  Myers  is  still 
sick,  and  '*he  desires  you  to  look  after  his  matters;  and 
that,  if  you  desire  any  one  to  counsel  in  his  affairs,  you 
will  confer  with  T.  B.  Fitch,  Esq.,  and,  if  necessary,  come 
to  Syracuse  to  see  him."  Then  follow  thirty-four  letters, 
running  down  to  the  middle  of  October,  when  Myers  went 
to  New  York,  where  he  died  a  few  weeks  later.  The  bur- 
den of  Myers'  letters  is  the  detail  of  his  business  to  be 
attended  to.  Much  of  it  concerned  the  sale  of  the  Trenton 
Arms  Company  to  De  Muir.  While  it  is  true  that  Johnson 
and  Myers  were  joint  owners  of  that  property,  the  title 
stood  in  the  name  of  Myers,  who  sold  the  whole  of  it  to 
De  Muir  as  early  as  December,  1869,  and  from  that  time  on 
owed  Johnson  his  proportion  of  the  purchase  price. 
Further  subjects  are  the  collection  of  mortgages,  the  dis- 
charge of  judgments,  the  sale  of  houses,  and  the  difficulty 
with  Randall  and  Williams,  in  which  Johnson  seems  to 
have  had  no  personal  interest.  Beyond  any  question,  the 
statement  of  Mrs.  Johnson  was  true. 

She  f lusher  testified  to  an  arrangement  made  with  Fitch, 
after  Myers'  death,  for  the  rendition  of  services  to  the 
estate.  How  entirely  true  that  is  becomes  evident  from 
the  multitude  of  Fitch's  letters  calUng  upon  Johnson,  in 
every-  conceivable  shape,  for  information,  advice  and  ser- 
vice; from  the  account  of  moneys  received  by  Johnson, 
and  paid  over  by  him,  running  to  about  $100,000;  and  from 
numerous  vouchers,  in  which  the  estate  is  found  paymg 
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Johnson  for  his  expenses  and  returning  to  him  moneys 
advanced.  Mrs.  Johnson  further  said  that,  from  1864,  her 
husband  was  more  or  less  occupied  with  the  affairs  of  Myei-s 
and  his  estate.  This  also  was  undeniably  true.  The  defend- 
ant eUcited  from  her,  on  cross-examination,  the  fact  that,  in 
1864,  while  they  Uved  in  Trenton,  Johnson  came  to  Syra- 
cuse every  week,  during  six  weeks,  at  the  request  of  Myers, 
and  that  she  knew  it  was  on  Myers'  individual  business; 
that  he  went  to  Brooklyn,  attended  to  Utigations,  and  con- 
sulted with  lawyers.  Many  letters  during  this  period  tend 
to  corroborate  her  statements. 

But  what  is  quite  as  conclusive  as  a  detailed  examina- 
tion of  the  services  is  the  defendant's  own  request  to  find, 
marked  *^No.  6,"  and  couched  in  this  language:  ^^That 
said  William  Johnson  rendered  some  services  for  said  Aus- 
tin Myers  during  his  life-time;  that  the  services  so  rendered 
by  him  were  i-easonably  worth  the  sum  of  $3,^00,  and  no 
more;  and  that  said  item  is  a  proper  charge  on  this  account- 
ing, in  favor  of  the  estate  of  said  Johnson.^  In  the  face  of  this 
admission,  it  requires  some  nerve  to  insist  that  Johnson's 
services  rendered  all  related  to  the  ioint  property. 

Mrs.  Johnson,  swearing  to  this  Knowledge,  shown  to  be 
correct,  and  with  abundant  opportunity  to  know,  and  that 
the  best  of  any  living  person,  was  then  asked  what  propor- 
tion of  Johnson's  time  was  dBvpted  to  Myers'  business.  To 
this  it  was  objected  that  the  witness  was  incompetent  to 

S've  an  opinion,  and  that  it  appeared  that  Johnson  and 
yers  were  partners.  The  objection  was  overruled  and  an 
exception  taken.  The  witness  answered:  ^'  One-half,  from 
1864  to  the  time  of  Johnson's  de^h."  The  objection  was 
not  sound.  The  question  called  for  a  fact  within  the  wit- 
ness' knowledge,  and  not  for  an  opinion.  If  a  person, 
familiar  with  the  character  of  Myers'  business,  had  been 
asked  how  much  of  one  hcian's  time  it  would  have  taken 
to  conduct  or  transact  it,  that  would  have  called  for  an 
opinion;  but  if  asked  how  much  time  it  did  take,  no  opinion 
would  be  sought,  but  a  fact  founded  upon  knowledge. 
That  was  the  character  of  the  question  put  to  Mrs.  John- 
son. A  fact  was  asked  for  of  which  she  had  some  knowl- 
edge, and  which  she  could  answer  to  the  extent  of  that 
knowledge. 

How  gravely  inconsistent  it  would  be  for  us  to  hold  the 
admission  of  this  question  error,  is  apparent  from  our  own 
ruling  in  a  much  more  debatable  case.  Halldhan  v.  N.  Y., 
L.  E.  and  Western  R,  i?.,  102  N.  Y.,  195.  There  the  wit- 
ness, who  saw  the  passenger,  answered:  "I  should  judge*' 
that  deceased's  elbow  was  not  out  of  the  window  from  the 
position  that  he  held  in  the  car.  A  motion  to  strike  out 
the  answer  was  denied  on  the  ground  that  if  the  answer 


Digitized  by 


Google 


654  New  York  State  Reporter.  [Ct.  App. 

seemed  an  opinion  it  was  in  effect  not  one,  but  at  least  was 
admissible  as  an  opinion  founded  upon  knowledge.  Esti- 
mates  of  time  and  value  thus  foimded,  are  always  admissi- 
ble, and  no  objection  was  taken  in  this  case  that  Mrs.  John- 
son had  not  sufficient  knowledge.  She  swore  that  she  had, 
the  opportimity  was  certainly  hers,  and  the  facts  corrob- 
orate and  support  the  truth  of  her  answer.  Bearing  upon 
them,  as  we  have  said,  was  a  voluminous  correspondence, 
read  in  evidence,  the  details  of  the  defendant's  own  account 
against  Johnson,  which  show  a  large  mass  of  business  done 
by  him  for  Myers  and  his  estate,  resulting  in  the  receipt  and 
payment  of  very  considerable  sums  of  money,  and  the  evi- 
dence of  other  witnesses  as  to  services  rendered  and  the 
value  of  the  same.  The  finding  of  the  referee  upon  the 
subject  was  not  unreasonable,  or  outside  of  the  inferences 
which  were  possible  from  the  proof. 

An  exception  was  taken  to  a  question  put  to  Jewett, 
which  was  this:  ^'Have  you  ever  been  witn  Col.  Johnson 
when  he  was  professedly  in  Capt,  Myers'  business?"    The 

f  round  of  the  objection  was  that  the  question  called  for  the 
eclarations  of  Johnson  in  his  own  favor.  That  was  not 
the  object  or  effect  of  the  evidence.  The  purpose  was  not 
to  prove  by  Johnson's  statements  that  he  was  at  work  for 
Myers,  but  to  show  that  the  witness  was  acquainted  with 
the  kind  of  business  in  which  Johnson  was  engaged,  and 
which,  by  other  evidence  it  was  claimed  to  have  been  shown, 
was  that  of  Myers  with  a  view  of  obtaining  from  the  wit- 
ness his  estimate  of  the  value  of  Johnsoru's  services.  This 
is  made  quite  apparent  by  what  immediately  preceded  the 
objection.  Jewett  had  said  that  he  saw  Johnson  engaged 
in  work  which  the  latter  represented  to  be  that  of  Myers. 
A  motion  was  made  to  strike  out  Johnson's  declaration  in 
the  absence  of  Myers,  and  the  motion  was  granted.  The 
referee,  therefore,  certainly  did  not  understand  the  word 
^* professedly,"  used  in  the  question  as  calling  for  a  class  of 
evidence  just  held  by  him  to  be  inadmissible,  and  must  have 
understood  the  inquiry  as  merely  preliminary  to  the  proof 
of  value  aftei-ward  given.  It  may  be  added  that  the 
answer  was  harmless.  It  showed  the  intestate  ostensibly 
engaged  in  services  for  Myers,  but  not  that  he  was  so  en- 
gaged or  what  the  services  were. .  The  referee  quite  cer- 
tainly understood  that  those  facts  were  not  proved  by 
Jewett. 

The  plaintiff  was  permitted  to  show  what  the  value  of 
the  services  of  such  a  man  as  Colonel  Johnson  was,  and  to 
this  there  was  an  exception.  It  is  now  argued  that  his 
character  and  abilitjr  had  nothing  to  do  with  the  value  of 
the  services.  We  think  it  had  much.  The  duty  to  be  done 
required  the  best  of  judgment,  a  skill  and  ability  beyond 
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the  average,  and  was  largely  of  a  confidential  character.  It 
had  no  common  and  general  market  value.  The  work  was 
not  merely  ministerial  or  a  service  which  anybody  could 
render.  The  business  was  varied  and  compUcated  and  in 
many  directions  responsible,  and  the  man  chosen  to  per- 
form it  by  reason  of  his  capacity  and  abiUty  had  a  right  to 
be  paid  upon  the  standard  of  the  capacity  which  entered 
into  the  work  and  f  onned  the  principal  and  essential  value 
of  the  services. 

The  remaining  questions  argued  respect  the  counter-claims 
of  the  defendant  which  were  disallowed  upon  the  trial.  In 
the  main  they  depended  upon  pure  questions  of  fact  involv- 
ing the  credibiUty  of  witnesses  and  the  drift  and  effect  of 
items  in  the  books  of  account.  They  were  argued  exhaust- 
ively before  us,  leaving  upon  our  minds  a  conviction  which 
a  careful  subsequent  examination  has  strengthened,  that 
they  furnish  no  ground  for  a  reversal  of  the  judgments. 
The  reasons  given  by  the  referee  and  the  general  term  sub- 
stantially cover  the  groimd  and  meet  our  approval,  and  a 
renewed  discussion  of  them  is  neither  necessary  nor  suitable. 

Each  of  the  two  judgments  should  be  affirmed:  That 
against  the  defendant,  as  executrix,  without  costs;  and  that 
against  her  as  an  individual,  with  costs. 

Miller,  Earl  and  Danforth.  JJ.,  concur;  Ruger,  Ch. 
J.,  Rapallo  and  Andrews,  JJ.,  dissent. 

Angeline  C.  Johnson,  adm'x,  Resp't,  v.  Maria  J.  Myers, 

ex'rx,  App'lt.* 

{Court  of  Appeals,  Filed  November  2S,  1886.) 

1.  Executors  and  adminibtrators — Claim  aoaikbt  estate — Costs— Addi- 

tional ALLOWANCE. 

Although  the  claim  of  a  creditor  against  an  estate  may  have  been  dulv 
exhibited  and  properly  presented  to  the  testator's  executor  before  suit 
brought,  and  the  defendant  was  defeated  in  the  end,  yet  if  the  defense  in- 
terp(5ed  was  reasonable  and  proper,  costs  will  not  be  awarded  to  the 
plauntiff. 

2.  Appeals— When  conclusions  op  lower  court  as  to  matters  op  pact 

followed  by  court  op  appeals. 

As  a  general  rule,  where  a  matter  is  before  the  court  of  appeals,  the 
ground  of  appeal  and  defense  being  disputed  matters  of  fact,  the  court  will 
as  to  those  facts  follow  the  conclusion  of  the  court  below,  unless  there  is 
some  obvious  and  sufficient  reason  for  doing  otherwise;  but  it  appearing  in 
this  case  that  payment  was  not  unreasonably  resisted  or  refusea,  the  oraer 
granting  costs  and  additional  allowance  will  be  reversed. 

Appeal  from  an  order  of  supreme  com-t,  general  term, 
fifth  department,  affirming  an  order,  granting  costs  and  an 
additional  allowance  to  plaintiff  in  an  action  against  an  ex- 
ecutrix on  a  claim  for  services  rendered  to  defendant's  tes- 
tator in  his  Ufetime. 

W.  O.  Tracy  forapp'lt;  Chds.  A.  Hanley  for  resp't. 

1  Beversing  85  Hun,  666,  mem. 
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Finch,  J. — ^An  order  was  made  in  this  case  granting  costs 
to  plaintiff  and  an  additional  allowance.  It  is  resisted,  upon 
this  appeal,  on  the  groimd  that  the  plaintiff's  demand  was 
not  presented  to  the  executrix  for  payment  before  the  com- 
mencement of  the  action,  and  that  such  payment  was  not 
unreasonably  resisted  or  refused.  Both  questions  turn  upon 
disputed  facts,  as  to  which  it  is  the  general  rule  of  this 
court  to  follow  the  conclusions  of  the  courts  below,  unless 
for  some  very  obvious  and  sufficient  reasons.  Field  y^ 
Field,  Y7  N.  Y.  294.  The  statute  (3  Rev.  St.  [5th  Ed.]  175, 
§§  39,  40)  authorizes  pubhcation  of  a  notice  to  creditors, 
"  requiring  all  persons  having  claims  against  the  deceased 
to  exhibit  the  same,  with  the  vouchers  thereof,  to  such  ex- 
ecutor or  administrator,"  etc.,  and  allows  the  latter,  upon 
such  presentation,  to  require  production  of  vouchers  and  an 
affidavit  of  the  claimant. 

The  proofs  on  the  part  of  the  plaintiff  show  that  her 
claims  with  the  books  and  vouchers  on  which  they  rested, 
were  fully  "exhibited"  to  the  authorized  agent  of  the  ex- 
ecutrix before  the  commencement  of  the  action,  and  were 
examined  and  rejected  by  the  assertion  of  coimter-claims 
sufficient  to  extinguish  them,  and  all  ultimate  liability  de- 
nied. This  fact  is  no  further  disputed  than  by  an  affidavit 
of  the  defendant's  attorney  that  no  *' formal  claim"  was 
ever  made,  though  he  admits  ''informal  negotiations  for  a 
settlement."  But  while  the  courts  below  were  justified  in 
holding  that  the  plaintiff's  claim  was  duly  exhibited  and 
properly  presented,  the  examinations  we  have  made  of  the 
facts  in  controversy  very  strongly  impress  us  with  the  con- 
viction that  the  defense  of  this  action  was  reasonable  and 
proper;  and,  while  the  defendant  estate  was  unsuccessful  in 
the  end,  there  was  abundant  reason,  in  the  complicated  na- 
ture of  the  accounts,  in  the  great  amount  of  business 
transacted,  and  in  the  supposed  and  actual  existence  of 
grave  coimter-claims,  to  justify  the  defense  actually  made, 
and  prevent  us  from  holding  it  to  have  been  imreasonable. 
Judgment  was  demanded  for  more  than  $60,000,  with  a 
large  amount  of  interest.  Judgment  was  rendered  for  a 
sum  very  materially  less,  and  stfll  further  reduced  by  a  de- 
duction of  the  general  term  of  more  than  $10,000.  We  dis- 
cover no  trace  of  bad  faith  in  the  defense  interposed,  but 
much  to  justify  the  inquiry  and  examination  which  it  com- 
pelled. 

For  this  reason  we  think  costs  should  not  have  been 
awarded,  and  we  therefore  reverse  the  order  appealed  from. 

All  concur. 
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Emily  D.  Jex  et  aL,  Executrix  of  Josiah  Jex,  Appl'ts,  v. 
Mayor,  etc.,  of  the  City  of  New  York,  Eesp't. 

{Court  cff  AppeaU,  Filed  November  2S,  1886,) 

1.  Taxes   and   assessments— New  York  {cvtY  of)— Jurisdiction— Peti- 

tion OF  PROPERTY  OWNERS— LaWS   1878,  CHAP.  885,  §  115. 

An  assessment  for  regulating  and  paving  a  street  in  New  York  city, 
although  valid  on  its  face,  is,  nevertheless,  void  for  want  of  jurisdiction, 
if  not  Dased  upon  a  petition  of  a  majority  of  the  property  owners,  as  re- 
quired by  the  charter.     Csee  Laws  1873,  chap.  835,  §  li5. 

2.  Same— Illegal  tax— Action   to   recover   back— Laws    1874,    chap. 

3ia— Laws  1858.  chap.  888. 

Laws  1874,  chap.  812,  amendin*^  Laws  1858.  chap  388,  which  declares 
that  no  suit,  etc..  shall  be  commenced  for  the  vacation  of  any  assessment 
in  the  city  of  New  York,  and  which  confined  property  owners  **to  their 
remedies  in  such  cases  to  the  proceedings  under  the  act  hereby  amended," 
only  applies  where  there  is  an  existing  lien  created  by  the  assessment,  and 
did  not  take  away  all  remedy  to  recover  back  money  wrongfully  extorted 
under  an  illegal  assessment. 

8.  Same — Vacating  assessment. 

An  assessment  having  been  imposed  without  jurisdiction,  it  is  not  essen- 
tial that  it  should  be  first  vacated  in  order  to  enable  a  person  to  recover 
back  the  money  paid  thereon. 

Appeal  from  a  judgment  ot  supreme  court,  general 
term,  first  department,  aflftrming  adjudgment  of  the  special 
term  sustaining  a  demurrer  to  a  complaint  in  an  action  to 
recover  money  back,  paid  on  an  alleged  illegal  assessment 
for  street  improvement. 

Herbert  A.  Shipman,  for  app'lt;  E.  Henry  Lacombe  and 
D.  J.  Dearly  for  resp't. 

Andrews,  J. — Upon  the  facts  averred  in  the  complaint, 
the  assessment  imposed  upon  the  lands  of  the  testator,  for 
regulating  and  paving  Broadway,  although  vaUd  on  its 
face,  was  nevertheless  void  for  want  of  jurisdiction.  It 
was  an  assessment  for  repaving,  and  the  ordinance  of  the 
common  council  directing  the  improvement  was  not  based 
upon  a  petition  of  a  majority  of  the  property  owners,  as 
required  oy  the  charter,  Laws  of  1873,  chap.  336,  §  115. 

The  work  also  involved  an  expenditure  exceeding  $1,000, 
and  was  not  let  by  contract;  nor  was  it  authorized  by  a 
vote  of  three-fourths  of  the  members  of  the  common 
<x>uncil,  which  is  essential  to  justify  a  departure  from  the 
general  rule  requiring  work  involving  an  expenditure  ex- 
ceeding that  amovmt,  to  be  done  by  contract  foimded  upon 
sealed  Dids  and  proposals. 

The  presentation  of  the  proper  petition  is  the  basis  of  the 

jurisdiction  of  the  common  cotmcil  to  incur  an  expense  for 

repaving  reimbiUTsable  by  local  assessment.     The  statute 

requiring  the  presentation  of  a  petition  was  designed  for 

N.  Y.  Rep.,  Vol.  m.       88 
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the  protection  of  property  owners.  The  initiation  of  the 
improvement  without  a  petition  was  not  an  irregularity 
mei-ely,  but  was  fundamental.  It  was  a  condition  pre- 
cedent to  the  right  to  make  an  assessment  for  the  improve- 
ment, that  it  should  have  been  petitioned  for  by  the 
requisite  number  of  property  owners.  See  Re  Emigrants 
Sav.  Bank,  75  IT.  Y.,  389;  Re  Weil,  83  id,  543,  and  Re 
Manhattan  R.  R.  Co.,  102  id.,  302. 

It  is  alleged  in  the  complaint  that  the  testator,  being 
ignorant  of  the  defects  in  the  proceedings,  was  required  to 
pay,  and  did  pay  imder  coercion  of  law,  an  assessment 
against  his  lands,  for  the  improvement,  amounting  to 
$1,487.02,  and  that  the  claim  to  nave  the  money  repaid  had 
been  duly  presented  to  the  comptroller  and  was  rejected; 
and  th^  complaint  demands  judgment  vacating  the  assess- 
ment, and  also  for  the  amoimt  paid  thereon  by  the  plain- 
tiff's testator,  with  interest.  It  is  not  controverted  that  if 
the  assessment  was  illegal,  a  case  was  presented  by  the 
complaint,  which,  under  the  general  rule  of  law,  entitled 
the  plaintiff  to  relief.     Strusburgh  v.  Mayor,  87  N.  Y.,  452. 

It  is  contended,  however,  that  the  vacation  of  the  assess- 
ment must  precede  or  accompany  the  remedy  to  recover 
back  the  money  paid,  and  that  the  remedy  by  action  to 
vacate  the  assessment  has  been  taken  away  by  chapter  312 
of  the  Laws  of  1874,  amending  chapter  338  of  the  Laws  of 
1858,  which  declares  that  ^'Hereafter  no  suit  or  action  in 
the  nature  of  a  bill  in  equity,  or  otherwise,  shall  be  com- 
menced for  the  vacation  of  any  assessment  in  said  city,  or 
to  remove  a  cloud  upon  title;  but  owners  of  property  shall 
hereafter  be  confined  to  their  remedies  in  such  cases  to  the 
proceedings  under  the  act  hereby  amended;"  and  that  this 
remedy  being  taken  away,  the  right  to  the  other  reUef  is 
gone. 

The  act  of  1868  provided  an  easy  and  expeditious  remedy 
for  the  vacation  or  an  illegal  or  irregular  assessment  which 
constituted  a  cloud  upon  title,  without  subjecting  parties- 
affected  thereby  to  the  necessity  of  resorting  to  the  dilatory 
and  expensive  remedy  by  action.  The  amendment  of  1874 
made  this  remedy  exclusive.  But  the  statute  only  applies- 
where  there  is  an  existing  lien  created  by  the  assessment. 
Wlien  the  hen  is  removed  by  payment  or  otherwise,  the 
act  has  no  appUcation.  Re  Lima,  77  N.  Y.,  170;  Re  Hughes, 
93  id.,  513. 

The  act  of  1874  did  not  in  terms  and  could  not  have  been 
intended  to  take  away  all  remedy  to  recover  back  money 
wrongfully  extorted  under  color  of  an  illegal  assessment.  It 
confines  oveners  of  property  to  the  remedy  civen  by  the  act, 
"  in  such  cases;"  that  is,  where  the  remedy  sought  is  the 
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vacation  of  an  assessment  and  the  cancellation  of  an  exist- 
ing lien. 

The  right  of  action  in  this  case  arises  out  of  the  unlawful 
exaction  of  money  from  the  plaintiff's  testator  under  illegal 

firocess,  which  on  being  paid,  operated  to  cancel  the  lien, 
t  is  not  touched  by  the  act  of  1874.  See  Strusburgh  v. 
Mayor  J  supra. 

The  assessment  having  been  imposed  without  jurisdic- 
tion, it  was  not  essential  that  it  should  be  first  vacated  in 
order  to  enable  the  plaintiffs  to  recover  back  the  monej 
paid  thereon.  A  void  assessment,  like  a  void  judgment,  is 
a  nulhty,  and  when  its  collection  has  been  enforced,  the 
money  may  be  recovered  back,  although  the  assessment  has 
not  iJeen  formally  vacated.  Breucher  v.  Village  of  Port 
Chester,  101  N  Y  ,  240. 

If,  however,  the  vacation  of  the  assessment  was  neces- 
sary, that  reUef  may  be  had  in  this  action,  in  connection 
with  relief  for  the  recovery  of  the  money  which  the  plaint- 
iff's testator  was  illegally  compelled  to  pay. 

The  judgment  should  therefore  be  reversed,  with  leave  to 
the  defendant  to  answer  on  payment  of  costs. 

All  concur. 

lja)ETT  A.  BosTwicK  V.   Emily  P.  Beach,  Ex'rx,  et  aJ., 

Ex'rs,  etc' 

(Court  of  Appeals,  FUed  November  £3, 1886,) 
1.  Contract  bt  exscutobs— Specific  perfobmakcb— Powbb  of  bale. 

Where  the  executors  of  the  will  of  a  deceased  person,  empowered  by  the 
terms  of  the  will  to  sell  his  real  estate,  enter  into  an  executory  contract 
for  such  sale,  performance  of  such  contract  may  be  enforced  in  equity  at 
the  suit  of  the  purchaser.  Such  a  contract  is  in  effect  an  execution  of  the 
power. 

S.  Same — ^Mortgagb  existing  on  fropertt  the  subject  of  the  con- 
tract NO  obstacle. 

The  existence  of  a  mortgage  upon  the  property  is  no  obstacle  to  the  ex- 
ecution of  the  cont  act,  as  a  purchaser  for  full  value  is  entitled  to  have  in- 
cumbrances removed  out  of  the  purchase  money. 

S.  Same— Compensation. 

If  a  seller  of  land  is  not  able  to  comply  fully  with  the  contract,  either  in 
respect  to  the  quantity  of  land  or  the  extent  of  the  estate,  the  court  will,  at 
the  election  of  the  buyer,  decree  specific  performance  of  the  contract  so  far 
as  the  same  can  be  performed,  awarding  compensation  to  the  purchaser  by 
way  of  abatement  from  the  purchase  price,  for  any  deficiency  in  title, 
quantity  of  land  or  other  matter  touchmg  the  estate,  the  value  of  which 
are  capable  of  being  ascertained,  and  thus  compensated  without  doing  in- 
justice to  either  party. 

4.  Same — For  dower  right— Implied  consent. 

The  widow  of  the  testator  bein^  also  executrix,  and  as  such  one  of  the 
parties  to  the  contract  of  sale,  by  ;|oining  therein  without  any  reservation 
of  her  dower  right,  consentei  to  make  a  good  title  to  the  purchaser,  and  to 
look  to  the  purchase  money  as  a  substitute  for  the  land  for  her  dower  right 
therein. 
>  Afflrmhig,  81  Hun,  848. 
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5.  Sams— Rbnt  of  premises— Belongs  to  puhchasbr  when — Interest. 
When  the  purchaser  is  ready  and  willing  to  perform  and  the  delay  is  rn 
the  part  of  the  vendor,  the  purchaser  is  enti'.led  to  the  rents  and  profits 
from  the  time  when,  according  to  the  terms  of  the  contract,  possession 
should  have  been  delivered,  or  if  the  vendor  has  remained  in  possession,  he 
is  chargeable  with  the  value  of  the  use  and  occupation  from  the  same 
period,  and  the  purchaser  is  chargeable  with  interest  on  the  purchase 
money  if  it  has  remained  in  his  hand  unappropriated.  But  where  it  has 
been  appropriated,  and  notice  thereof  given  to  the  vendor,  and  the  pur- 
chaser has  received  no  interest  thereon,  he  is  not  liable  to  pay  interest  to 
the  vendor. 

Appeal  from  judgment  of  general  term,  fourth  depart- 
ment, reversing  a  judgment  entered  for  plaintiff  on  trial  at 
Special  term. 

C.  D.  Adams,  for  app'lts ;  A.  H.  Sawyer,  for  resp't. 

Rapallo,  J. — The  will  of  Nelson  J.  Beach  contained  a 
valid  power  in  trust  to  his  executrix  and  executors  to  sell 
and  convey  his  real  estate,*  and  declared  that  the  sale 
should  take  place  at  an  early  day.  Until  such  sale  the  tes- 
tator directed  that  his  wife  retain  possession  of  the  house 
occupied  by  him,  for  herself  and  her  unmarried  daughter, 
together  with  a  certain  portion  of  his  farm. 

The  testator  died  February  22,  1876,  seized  in  fee  of  the 
farm  in  question,  which  contained  about  two  himdred  and 
seventy-nve  acres  of  land,  of  the  value  of  about  $11,000, 
and  was  subject  to  a  mortgage  of  $900  and  the  widow's 
right  of  dower. 

Although,  under  the  will,  it  was  the  duty  of  the  execu- 
trix and  executors  to  sell  this  farm  at  an  early  day,  no  sale 
appears  to  have  been  made  until  December  27,  1881,  when 
the  contract  upon  which  this  action  was  brought  was  en- 
tered into.  In  the  meantime  the  widow  and  executrix, 
Emily  P.  Beach,  remained  in  the  substantial  occupancy  of 
the  farm,  and  the  estate  received  no  income  therefrom,  but 
bore  the  charge  of  interest  on  the  mortgage,  and  insurance 
and  repairs  upon  the  buildings.  That  state  of  affairs  con- 
tinued at  the  time  of  the  commencement  of  this  action. 

The  receipt  signed  by  the  executrix  and  executors  on  the 
27th  day  of  December,  1881,  and  set  forth  in  the  complaint, 
constituted,  in  our  judgment,  a  valid  contract  for  the  sale 
of  the  farm  to  the  plaintiff.  It  contained  all  the  essential 
elements  of  a  contract,  and  was  very  similar  in  form  to  the 
contract  set  out  in  the  case  of  Westervelt  v.  Matheson 
(Hoflf.  Ch.,  37),  and  therein  adjudged  to  be  suflBcient. 

We  entertain  no  doubt  that  where  the  executors  of  the 
will  of  a  deceased  person,  empowered  by  the  terms  of  the 
will  to  sell  his  real  estate,  enter  into  an  executory  contract 
for  such  sale,  performance  of  such  contract  may  be  enforced 
in  equity,  at  the  suit  of  the  purchaser.  The  contract  of 
sale  IS  in  effect  an  execution  of  the  power,  and  confers 
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upon  the  purchaser  an  equitable  title  to  the  land  sold,  and 
the  court  will  compel  the  executors  to  perfect  that  title  by 
a  conveyance,  where  the  contract  is  fair  and  for  a  sufficient 
consideration,  and  there  is  no  default  or  laches  on  the  part 
of  the  purchaser.  We  are  not  referred  to  any  authority 
directly  in  point;  but  the  cases  of  Bowen  v.  Trustees  of 
Irish  Presbyterian  Church  (6  Bosw.,  245),  and  Demarest 
V.  Bay  (29  Barb.,  563),  are  analogous  in  principle.  There 
can  be  no  vaUd  objection,  therefore,  to  decreeing  the  execu- 
tion and  deUvery  to  the  plaintiff,  by  the  executrix  and 
executor,  of  a  deed  conveymg  all  the  title  which  the  testa- 
tor had,  at  the  time  of  his  decease,  to  the  farm  in  question, 
on  his  complying  with  the  terms  of  the  sale.  This,  how- 
ever, would  not  accompUsh  complete  justice.  The  pm:- 
chaser  is  entitled  to  a  clear  title,  free  of  incimibrances, 
where  he  agrees  to  pay  the  full  value  of  the  property. 
Rawle  Cov.,  430;  Burwell  v.  Jackson^  5  Seld.,  535. 

The  mortgage  of  $900  presented  no  obstacle  to  the  carry- 
ing out  of  the  contract  of  sale,  for  the  rule  is  well  settled, 
as  laid  down  in  Westervelt  v.  Matheson  (Hoff.  Ch.,  37), 
that  a  purchaser  for  full  value  is  entitled  to  have  incum- 
brances removed  out  of  the  purchase  money.  So  far  as  the 
mortgage  is  concerned,  that  disposition  of  the  case  would 
do  complete  justice  between  the  parties,  for  the  estate  of 
the  tesfetor  would  receive  the  fuU  value  of  his  interest  at 
the  time  of  his  decease,  such  interest  having  been  subject 
to  the  mortgage. 

As  to  the  dower  right  of  the  widow  a  more  complicated 
question  is  presented.  If  the  purchaser  should  elect  to 
carry  out  his  purchase,  and  take  title  to  the  land  subject  to 
that  dower  right,  he  would  clearly  be  entitled  to  do  so,  and 
in  that  event  would  be  entitled  to  an  abatement  from  the 
contract  price  equal  to  the  gross  cash  value  of  the  right  of 
dower  If  a  seller  of  land  is  not  able  to  comply  f  uUy  with 
the  contract,'  either  in  respect  of  the  quantity  of  land  or  the 
extent  of  the  estate,  the  court  will,  at  the  election  of  the 
buyer,  decree  specific  performance  of  the  contract  so  far  as 
the  same  can  be  performed,  awarding  compensation  to  the 
purchaser,  by  way  of  abatement  from  the  purchase  price,  ^ 
for  any  deficiency  in  title,  quantity  of  land,  or  other  mat- 
ters touching  the  estate,  the  value  of  which  are  capable  of 
being  ascertained,  and  thus  compensated  without  doing  in- 

{'ustice  to  either  party.  Upon  this  principle  specific  per- 
brmance  has  been  decreed  where  there  was  an  outstanding 
dower  right  which  the  vendor  could  not  control,  and  the 
purchaser  elected  to  take  subject  to  that  incumbrance. 
The  gross  value  of  the  dower  right  has  been  adjudged,  in 
such  cases,  to  be  the  measure  of  compensation  to  be 
allowed  to  the  purchaser  by  way  of  abatement  from  the 
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price.     Woodbury  y  Luddy^  14  Allen,  1;  Davis  y.  Parker ^ 
id.,  94,  98,  104. 

If,  in  the  case  now  before  us,  the  widow  had  not  been  a 
party  to  the  contract  of  sale,  she  could  not  be  compelled  to 
accept,  in  lieu  of  dower,  a  money  compensation  out  of  the 

Eroceeds,  and  the  only  course  open  to  tne  purchaser  would 
ave  been  either  to  reject  the  purchase  in  toto,  or  to  elect 
to  take  title  subiect  to  her  right  to  have  her  dower  ad- 
measured, and  to  be  allowed,  out  of  the  purchase  money,  a 
Sinn  equivalent  to  the  gioss  value  of  such  dower  light, 
which  IS  ascertainable  on  established  legal  principles.  But 
hero  the  widow  was  also  executrix,  and,  as  such,  one  of 
the  parties  to  the  contract  of  sale.  She  is  also  made  a 
defendant  in  this  action  in  her  individual  capacity.  We 
think  that,  bv  joining  in  the  contract  of  eale,  without  any 
reservation  therein  of  her  dower  right,  she  consented,  so 
far  as  her  individual  rights  were  concerned,  to  make  a  good 
title  to  the  purchaser,  and  to  look  to  the  purchase  money 
as  a  substitute  for  the  land  for  her  dower  right  therein. 

The  point  made  on  the  part  of  the  defendant,  that  she 
could  not  dispose  of  her  dower  before  it  was  admeasured,  is 
decided  adversely  to  her  in  the  case  of  Payne  v.  Becker  (87 
N.  Y.,  153).  She  should  therefore  be  decreed  to  release  her 
dower  to  the  purchaser  on  the  payment  to  her  of  the  gross 
value  out  of  tne  purchase  money. 

The  defense  interposed  on  behalf  of  the  widow,  to  the 
effect  that  she  joined  in  and  executed  the  contract  of  sale 
v.'ithout  knowing  or  understanding  its  contents  or  effect, 
or  comprehending  the  transaction,  is  negatived  by  the  find- 
ings of  the  trial  court.  It  appears  that  the  contract  was  in 
all  respects  fair,  for  a  full  price,  and  one  which  it  was  her 
duty  as  executrix  to  make,  and  that  her  co-executors  were 
desirous  of  carrying  it  into  effect,  and  offered  to  her  to 
make  liberal  provision  for  her  individual  interest  in  the 
land  by  investing  about  two-thirds  of  the  proceeds  for  her 
benefit  during  her  Ufe,  but  that  she  has  refused  to  cariy 
out  the  sale,  and  has  retained  the  substantial  occupancy  of 
the  property  ever  since  the  time  fixed  for  the  completion 
of  the  sale,  viz.,  March  1,  1882. 

The  only  remaining  questions  are  those  which  relate  to 
the  rents  and  profits  from  the  time  when  the  purchaser 
became  entitled  to  his  deed.  There  can  be  but  little  con- 
troversy about  the  ordinary  rules  for  the  determination  of 
these  questions.  Where  the  purchaser  is  ready  and  willing 
to  perform,  and  the  delay  is  on  the  part  of  the  vendor,  the 
purchaser  is  entitled  to  the  rents  and  profits  from  the  time 
when,  according  to  the  terms  of  the  contract,  possession 
should  have  been  delivered,  or,  if  the  vendor  has  remained 
in  possession,  he  is  chargeable  with  the  value  of  the  use 
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and  occupation  from  the  same  period,  and  the  pmxjhaser  is 
ch£u:^eable  with  interest  on  the  purchase  money  if  it  has 
remamed  in  his  hand  unappropriated.  But  where  it  bas 
been  appropriated,  and  notice  thereof  given  to  the  vendor, 
and  the  purchaser  has  received  no  interest  thereon,  he  is 
not  liable  to  pay  interest  to  the  vendor.  Fry  Spec.  Perf., 
481,  483,  889;  Dias  v.  Glover,  Hoflf.  Ch.,  71,  78;  Story  Eq., 
§  789;  Worrall  v.  Munn,  38  N.  Y.,  142. 
In  this  case  it  appears  from  the  findings  that  $500  of  the 

Surchase  money  was  paid  to  the  vendors  at  the  time  of 
[le  making  of  tne  contract,  and  that  on  the  day  appointed 
for  its  performance  he  tendered  the  residue,  $io,500,  and, 
on  its  being  refused  by  the  defendants,  he  deposited  the 
same  in  the  First  National  Bank  of  LowviUe,  on  notice  to 
the  defendants,  subject  to  their  order,  and  to  be  delivered 
to  them  on  the  execution  and  deUvery  of  a  deed  of  the 
farm,  which  had  been  previously  tendered  to  them  for  exe- 
cution, and  which  was  an  executor's  deed  in  the  ordinary 
form.  The  appropriation  of  the  purchase  money  thus  ap- 
pears to  have  been  complete,  and  sufficient  to  discharge  the 
pMntiflf  from  Uability  to  pay  interest  thereon. 

The  judgment  appealed  from  attempts  to  adjust  the 
equities  by  requiring  the  defendants  to  execute  and  deUver 
to  the  plaintiff  an  ordinary  executor's  deed  of  the  premises, 
and  renders  judgment  against  them,  as  executors,  for  the 
rental  value  of  the  farm  since  March  1,  1882,  fixed  at  $350 
over  and  above  the  widow's  use  of  one-third  thereof,  and 
rendering  judgment  against  the  defendant  Emflj^  P.  Beach 
individually  as  weU  as  in  her  representative  capacity,  for  the 
amoimt  remaining  unpaid  upon  the  mortgage,  together  with 
the  value  of  her  oower  interest  therein,  to  be  ascertained  ac- 
cording to  the  rules  and  practice  of  the  court.  We  think  that 
in  these  respects  it  requires  modification.  The  amotmt  im- 
paid  upon  the  mortgage,  instead  of  being  charged  person- 
ally upon  the  widow,  should  be  paid  out  of  the  purchase 
money.  Instead  of  a  personal  judgment  against  the  vridow 
for  the  value  of  her  dower  interest,  she  should  be  directed 
to  release  her  dower.  The  value  of  her  dower  right  should 
be  asceHained  as  of  the  1st  of  March,  1882.  She  would 
have  been  entitled  to  that  if  she  had  performed  the  con- 
tract. The  plaintiff  bein^  entitled  to  the  whole  of  the 
rental  value  of  the  premises  since  that  time,  so  much 
thereof  as  has  been  deducted,  by  reason  of  her  dower  right 
from  the  rental  value  allowed  to  him  as  against  the  execu- 
tors, should  bo  paid  to  him  out  of  the  gross  sum  ascertained 
as  the  value  of  ner  dower  right. 

The  judgments  of  the  general  and  special  terms  should 
be  modified  accordingly,  and  with  these  modifications  the 
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interlocutory  judgment  appealed  from  should  be  affirmed, 
without  costs  of  this  appeal  to  either  party. 

All  concur. 

Judgment  afl&rmed. 

People  of  the  State  op  New  York.  Resp't,  v.  Gbasuss 
A.  BunpENSEECK,  Appi't.* 

{Court  of  Appeals,  November  2S,  1886.) 

1.  Grdonal  Law — Practice — Ikdictment  fob  MANsiiAueHTEB — Pesai; 

Code,  §§  198  and  195. 

An  indictment  under  Penal  Code,  §§  198  and  195,  which  in  substance 
charges  that  the  prisoner  by  certain  ciilpable  negligence,  acts  and  omissions 
in  the  construction  of  certain  building  which  he  erected  in  the  city  of 
New  York,  which  acts  are  specified,  kiUedand  occasioned  the  death  of  one 
Walters.     Held,  g<.od. 

2.  JuBY— Competency— OpnaoN  fbom  iucadino  NBwsPAPEB^-CHAXitaNGB 

FOR  BIAS. 

Where  a  person  summoned  to  act  as  a  Juror  testified  that  he  had  read 
the  newspapers  about  the  occurrence  in  question,  but  had  formed  no 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner;  that  his  mind  was 
free  from  any  impression  in  re^rd  thereto,  or  the  charge  contained  in  the 
indictment,  but  was  of  the  opmion  from  what  he  had  ret^d  that  the  catas- 
trophe was  the  result  of  culpable  negligence  on  the  part  of  some  one,  and 
that  it  would  require  evidence  to  remove  the  impression.  And  another 
testified  that  from  reading  the  papers  he  had  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  which  it  would  require  evidence  to 
remove.  But  each  also  festified  that  he  could,  nevertheless,  go  into  the 
jury  box  and  render  an  impartial  verdict  upon  the  evidence.  Held,  that 
challenges  upon  the  ground  of  actual  bias  were  properly  overruled. 

8.  Evidence— Competency— Expbbts—Specimenb  of  brick  and  mobtab. 
It  was  proper  to  receive  in  evidence  a  piece  of  brick  and  mortar  taken 
from  the  fallen  wall  of  the  alleged  defective  building  as  confirming  the 
opinion  of  a  witness,  and  also  to  enable  the  jurors  the  better  to  under- 
stand and  appreciate  the  difference  in  effect  between  the  mortar  used  by 
the  defendant  and  that  properly  prepared. 

4.  Same— '*UN8ArE   beports  "—Exception&— Rules  ab  to  new  tbui^— 

Code  Cbim.  Pbo.,  §  542. 

The  rule  is  that  a  new  trial  ought  not  to  be  granted,  even  where  an 
exception  to  the  admission  of  evidence  has  been  taken,  if  the  evidence 
admitted  could  in  no  respect  tend  to  the  defendant's  prejudice  (in  this  case 
"unsafe  reports  "  of  the  building  department),  nor  when  the  party  except- 
ing, has  by  his  own  course  of  examination  destroyed  the  force  of  his 
objection.     See  Code  Crim.  Pro.,  §  642. 

5.  Same — ^Photogbaphs  admissible. 

Where  the  accuracy  of  a  photograph  as  a  faithful  representation  of  the 
actual  scene  has  been  proven,  it  is  admissable  in  evidence  as  an  appropriate 
aid  to  a  jury  in  applying  the  evidence,  whether  it  relates  to  persons,  things 
or  places. 

6.  Pbacticb — Appeal — What   questions  can  be   bbviewed— Charge — 

Exceptions  to. 

Where  the  record  does  not  show  that  any  exception  was  taken  to  alleged 
errors  in  the  charge,  the  errors  are  not  open  to  review .  A  stipulation 
made  by  counsel  "that  a  general  exception  should  give  the  defer dant  the 
benefit  of  a  particular  exception  to  any  part  of  the  charge  "  will  not  avail. 

» Affirming  1  N.  Y.  State  Rep.,  436;  40  Hun.  640,  mem. 
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Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  first  department,  afBrming  a  judgment  of  the  court 
of  general  sessions  of  the  peace  on  conviction  of  defendant 
of  manslaughter  in  the  second  degree. 

Richard  S.  Newcombe,  William  F.  Howe  and  A.  H. 
Hummdy  for  app'lt;  Randolph  B.  Martiney  dist.  att'y,  aiid 
BeLancey   NicoU^  ass't  dist.  att'y,  for  resp't. 

The  indictment  in  the  case  is  as  follows: 

**The  fflrand  jury  of  the  city  and  coimty  of  New  York, 
by  this  indictment,  accuses  Charles  A.  Buddensieck,  Charles 
Iranck,  Thomas  W.  Dailey,  whose  real  Christian  name  is 
to  the  grand  jury  aforesaid  unknown,  and  Robert  V. 
Mackey,  of  the  cnme  of  manslaughter,  committed  as  fol- 
lows: 

"Heretofore  and  prior  to  the  thirteenth  day  of  April,  in 
the  year  of  our  Lord  1885,  the  said  Charles  A.  Buddensieck 
and  Charles  Franck  each  late  of  the  city  and  county  of  New 
York,  aforesaid,  did  erect  and  construct  and  cause  and  pro- 
cure to  be  erected  and  constructed,  and  did  act  and  assist 
and  were  concerned  in  the  erection  and  construction  of  a 
certain  building  within  the  said  city  and  coimty,  the  same 
being  designed  and  intended  to  be  used  and  occupied  upon 
its  completion  by  human  beings  for  dweUing  purposes,  they, 
the  said  Charles  A.  Buddensieck  and  Charles  Franck,  at  the 
time  of  the  erecting  and  constructing  of  the  said  building 
haying  the  entire  care,  charge  and  control  and  suj)ervision 
of  the  same.  And  the  said  Charles  A.  Buddensieck  and 
Charles  Franck,  so  having  the  entire  care,  charge,  control 
and  supervision  of  the  constructing  and  erecting  of  the  said 
building,  it  ttiereupon  became  and  was  their  duty,  at  the 
time  of  such  erection  and  construction  and  imtil  the  said 
building  should  be  completed,  to  cause  the  walls  thereof  to 
be  properly  bonded  and  solidly  put  together,  and  to  be  built 
to  a  line,  and  be  carried  up  plumb  and  straight  with  close 
joints;  and  to  cause  all  joints  in  the  said  walls  to  be  well 
filled  with  mortar  of  good  quality,  and  to  cause  mortar  of 
good  quality  to  be  used  in  the  construction  of  the  said  walls, 
in  order  that  the  same  should  be  properly  and  solidly  put 
together;  and  to  cause  bricks,  stones,  iron  work,  planks, 
timbers,  beams,  boards  and  materials  of  good  quality  and  of 
sufficient  strength,  to  be  used  in  the  construction  of  the 
said  building;  and  to  prevent  from  being  used  in  such  con- 
struction any  bricks,  stones,  iron  work,  planks,  timbers, 
beams,  boards  or  other  materials  which  were  not  of  good 
quality  and  of  sufficient  strength;  and  to  use  and.exerciso 
every  care  and  precaution  in  tneir  power  to  render  the  said 
building  and  every  part  thereof  safe  and  secure,  as  well 
N.T.  Rep.,  Vol.  HI.        84 
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during  its  construction  as  upon  the  completion  of  the 
same. 

'^And  the  said  Charles  A.  Buddensieck  and  Charles 
Franck,  well  knowing  the  premises,  but  being  wholly  un- 
mindful and  neglectful  of  their  duty  in  that  behalf,  at  the 
time  of  the  erection  and  construction  of  the  said  building, 
and  on  divers  days  and  times  up  to  the  said  thirteenth  day 
of  ApriL  in  the  year  aforesaid,  at  the  city  and  comity  afore- 
said, did  feloniously  and  willfully  neglect  and  omit  to  cause 
the  walls  of  the  said  building  to  be  propei^ly  bonded  and 
solidly  put  together,  and  to  be  built  to  a  hue  and /carried  up 
plumb  and  straight  with  close  joints;  and  did  then  and 
there  willfully  and  feloniously  neglect  and  omit  to  cause 
the  joints  in  the  said  walls  to  be  weU  filled  with  mortar 
of  good  quality— and  did  then  and  there  willfully  and 
feloniously  neglect  and  omit  to  cause  proper  mortar  to 
be  used  in  the  construction  of  the  said  walls;  and  did 
then  and  there  willfully  and  feloniously  neglect  and 
omit  to  cause  bricks,  stones,  iron  work,  planks,  tim- 
bers, beams,  boards  and  materials  of  good  quality  and  of 
sufficient  strength  to  be  used  in  the  construction  of  the 
said  building;  and  did  then  and  there  \^illfully  and  feloni- 
ously neglect  and  omit  to  prevent  from  being  used  in  such 
construction  divers  bricks,  stones,  iron  work,  planks,  tim- 
bers, beams,  boards  and  other  materials  whicn  were  not  of 
good  quality  nor  of  sufficient  strength,  and  did  then  and 
there  willfully  and  feloniously  neglect  and  omit  to  use  and 
exercise  every  care  and  precaution  in  their  power  to  render 
the  said  building  and  every  part  thereof  safe  and  secure 
during  its  construction  and  upon  the  completion  thereof; 
and  the  said  Charles  A.  Buddensieck  and  Charles  Franck,  on 
the  days  and  times  aforesaid,  at  the  city  and  county  afore- 
said, did  then  and  there  willfully  and  feloniously  cause,  suf- 
fer and  permit  the  walls  of  the  said  building  to  be  improperly 
bonded,  and  loosely  and  flimsilyput  together;  and  did  then 
and  there  willfully  arid  feloniously  cause,  suffer  and  permit 
mortar  of  a  grossly  poor  and  inferior  quality,  and  mortar 
chiefljr  composed  or  loam  to  be  used  in  the  construction  of 
the  said  walls;  and  did  then  and  there  willfully  and  feloni- 
ously cause,  suffer  and  permit  divers  bricks,  stones,  planks, 
beams,  timbers,  iron  work  and  other  materials  of  poor  qual- 
ity and  insufficient  strength  to  be  used  in  the  construction 
ot  the  said  building. 

^'In  consecjucnce  of  which  said  most  culpable  negUgence, 
acts  and  omissions  on  the  part  of  them,  the  said  Chanes  A. 
Buddensieck  and  Charles  Franck,  the  said  building  after- 
wards, to  wit:  on  the  said  tliirteenth  day  of  April,  in  the 
year  aforesaid,  did  fall  to  the  CTOund  there.  And  the  said 
Charles  A.  Buddensieck  and  Charles  Franck,  by  the  falling 
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of  the  said  building  in  the  manner  aforesaid,  on  the  day  and 
in  the  year  aforesaid,  at  the  city  and  coimty  aforesaid,  with 
force  and  arms,  in  and  upon  the  body  of  one  Louis  Walters, 
in  the  peace  of  the  people  of  the  state  of  New  York,  then 
and  there  being  in  the  said  building  before  and  at  the  time 
of  the  falting  of  the  same,  willfully  and  feloniously  did 
make  an  assault  on  him,  the  said  Louis  Walters,  down  upon 
and  against  the  bricks,  stones,  planks,  timbers,  beams,  iron 
works  and  other  component  parts  of  the  said  building  did 
then  and  there,  with  ^reat  force  and  violence,  willfully  and 
feloniously  cast  and  throw,  thereby  giving  unto  him,  the 
said  Louis  Walters,  then  and  there,  in  and  upon  the  head, 
neck,  breast,  belly,  back,  sides  and  other  parts  of  the  body 
of  him,  the  said  Louis  Walters,  divers  mortal  bruises  and 
contusions,  of  which  said  mortal  bruises  and  contusions  he, 
the  said  Louis  Walters,  from  the  said  thirteenth  day  of 
April,  in  the  year  aforesaid,  until  the  fourteenth  day  of 
April  in  the  same  year  aforesaid,  at  the  city  and  coimty 
aforesaid,  did  langmsh,  and  languishing  did  live,  on  which 
said  fourteenth  day  of  April,  in  the  year  aforesaid,  the  said 
Louis  Walters,  at  the  city  and  county  aforesaid,  of  the  said 
mortal  bruises  and  contusions,  died. 

"And  the  said  Thomas  W.  Dailey  and  Eobert  V.  Mackey, 
each  late  of  the  city  and  county  aforesaid,  at  the  time  of 
the  committing  of  the  felony  and  manslaughter  aforesaid, 
in  maimer  and  form  aforesaid,  at  the  city  and  county  afore- 
said, were  then  and  there  willfully  and  feloniously  con- 
cerned in  the  commission  of  the  same,  and  did  then  and 
there  willfully  and  feloniously  aid  and  abet  in  the  commis- 
sion of  the  said  felony  and  manslaughter. 

"And  so  the  grand  jury  aforesaid  do  say  that  the  said 
Charles  A.  Buddensieck,  Charles  Franck,  Thomas  W.  Dailey 
and  Robert  V  Mackey,  him,  the  said  Louis  Walters,  in 
maimer  and  form  aforesaid,  and  by  the  means  aforesaid, 
willfully  and  feloniously  did  kill  and  slay;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  or  New  York  and  their 
dignity." 

Danforth,  J. — The  appellant  draws  in  question,  first,  the 
sufficiency  of  the  indictment;  second,  the  competency  of 
jurors;  third,  the  ruUngs  of  the  learned  recorder  upon  ques- 
tions of  evidence;  fourth,  his  charge  and  liis  refusals  to 
charge  as  requested  by  the  prisoner's  counsel,  and  he  does 
so  upon  propositions  which  appear  to  have  been  presented 
to  the  learned  judges  at  general  term,  and  by  them  so  fully 
considered  and  answered  as  to  make  it  apparent  that  a  dif- 
ferent result  would  have  been  httle  better  than  a  miscar- 
riage of  justice. 
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The  indictment  i$  under  title  9,  chapter  2,  section  103, 
subdivision  3,  and  section  195  of  the  Penal  Code,  and  m  sub- 
stance charges  that  the  prisoner,  by  certain  culpable  negli- 
gence, acts  and  omissions  in  the  selection  and  use  of 
materials  for  and  in  the  construction  of  a  certain  building 
which  he  was  erecting  in  the  city  and  coimt^r  of  New  York, 
and  which  acts  are  specified,  killed  and  occasioned  the  death 
of  one  Walters.  One  crime  only  is  alleged,  manslaughter 
in  the  second  degree.  Both  sections  of  the  Code  above  re- 
ferred to,  define  a  number  of  unlawful  acts,  including  those 
set  out  in  the  indictment,  as  constituting  that  crime.  The 
case  comes  within  those  sections,  and  the  form  of  the  in- 
dictment is  in  substantial,  if  not  Uteral,  compliance  with 
the  provisions  of  section  284  of  the  Code  of  Criminal  Pro- 
cedure. Neither  time,  place  nor  circumstance  was  omitted. 
The  time  was  stated  to  oe  the  thirteenth  of  April,  and  days 
prior  thereto  during  the  erection  of  the  buildings,  the  place 
within  the  jurisdiction  of  the  court,  and  the  circumstances 
those  eniimerated  in  the  statute  as  constituting  the  offense. 
We  discover  no  imperfection,  therefore,  in  it,  either  in  form 
or  substance,  and  tnose  alleged  against  it  by  the  appellant, 
if  not  whoUy  unfounded,  do  in  no  respect  tend  to  his  preju- 
dice, so  far  as  substantial  rights  upon  the  merits  are  con- 
cerned, and  hence  they  cannot  affect  either  the  indictment 
or  judgment.  Code  of  Criminal  Procedure,  §  285.  It  fol- 
lows that  the  trial  court  did  not  err  in  denying  the  defend- 
ant's motion  in  arrest  of  judgment.  Upon  such  a  motion 
only  two  objections  are  available:  First,  to  the  jurisdiction 
of  the  court  over  the  subject  of  the  indictment;  second,  that 
the  facts  stated  do  not  constitute  a  crime.  Code  of  Criminal 
Procedure,  §§  467,  331.  The  first  was  not  presented  to  the 
trial  court,  nor  are  either  now  reUed  upon.  The  other  objec- 
tions are  unimportant  on  such  a  motion. 

It  is  next  argued  that  the  trial  court  erred  in  overruling 
the  challenges  to  three  jurors:  First,  John  Bloom,  on  ex- 
amination by  the  district  attorney,  testified  that  he  knew 
of  no  reason  why,  if  sworn  upon  the  jury,  he  could  not 
render  an  impartial  verdict  upon  the  evidence,  and  in 
answer  to  the  prisoner's  counsel  he  said  that  he  had  read  in 
the  newspapers  about  the  occurrence  in  question,  but  had 
formed  no  opinion  as  to  the  guilt  or  innocence  of  the  pris- 
oner; that  his  mind  was  free  from  any  impression  in  regard 
thereto,  or  the  charge  contained  in  the  indictment,  but  was 
of  the  opinion  from  what  he  had  read  that  the  catastrophe 
was  the  result  of  culpable  neghgence  on  the  part  of  some 
one,  and  that  it  would  require  evidence  to  remove  the  im- 
pression; second,  the  condition  of  Meyers'  mind  was  dis- 
closed in  substantially  the  same  way,  while,  third,  Weil 
said  that  from  reading  the  papers  he  had  formed  an  opinion 
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^  to  the  ^uilt  or  innocence  of  the  defendant  which  would 
require  evidence  to  remove.  The  challenge  was  upon  the 
ground  of  actual  bias  existing  in  the  minds  of  those 
proposed  jurors,  but  he  also  testified  in  substance  that 
ne  could,  ncYertheless,  go  into  the  jury  box  and  render  an 
impartial  verdict  upon  the  evidence  submitted  from  the 
witness  stand,  without  being  influenced  by  the  opinion  or  im- 
pression derived  or  formed  from  what  he  had  I'ead.  There  re- 
mained, therefore,  no  sufficient  ground  of  challenge,  or  reason 
why  the  trial  court,  could  not,  in  the  exercise  of  a  sound 
discretion,  determine  that  these  several  persons  could  try 
the  issue  impartiallv,  and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging.  They  were 
therefore  competent,  within  tne  letter  or  the  Code  or  Crimi- 
nal Procedure  relating  to  such  questions,  and  the  defend- 
ant's objections  were  properly  overruled.  People  v.  Otto, 
101  N.  Y.,  690;  People  v.  Crowley,  102  id.,  234;  People  v. 
Carpenter y  102  id.,  238. 

There  are  many  exceptions  to  evidence.  The  first  noticed 
by  the  appellant  relates  to  the  admission  in  evidence  of  a 
piece  of  brick  and  mortar  produced  by  the  witness  D'Oerich. 
He  was  inspector  of  buildings  for  the  fire  department,  and 
testified  as  to  the  condition  of  the  fallen  wall,  its  want  of 
soUdity,  the  materials  of  which  it  had  been  constructed ; 
and,  among  other  things,  produced  in  evidence  specimens 
of  the  mortar  taken  from  the  buildings,  some  of  it  from 
between  two  bricks,  part  of  the  fallen  walls.  The  case  of 
the  people  turned,  in  part,  upon  the  inferior  quaUty  of  the 
materials;  and  anything  to  show  how  they,  in  fact,  differed 
in  their  characteristics  from  good,  sufficient  and  suitable 
substances,  in  general  and  approved  use  for  like  purposes, 
was  competent.  That  the  mortar  in  fact  used  by  the 
defendant  in  the  construction  of  the  walls  was  of  ^*a  poor 
and  inferior  quality,  and  chiefly  composed  of  loam,"  was  a 
distinct  and  important  allegation.  That  it  is  the  admixture 
of  clear  grit — sharp  sand — ^with  lime  which  gives  it  the 
character  of  cement,  was  proven;  that  the  last  is  binding, 
while  the  other  is  not.  That  bricks  laid  with  mortar  of 
hme  and  sand  will  resist  the  influence  of  the  rain,  while  a 
composition  of  lime  and  loam  will  be  washed  out,  was 
established,  so  far  as  it  could  be,  by  opinion,  and  the  result 
of  observation  and  experience.  The  testimony  came  from 
one  quaUfied  to  speak  upon  that  subject;  but  the  conditions 
illustrated  by  the  various  specimens  of  mortar,  and  mortar 
and  bricks,  taken  f roiri  the  ruins,  and  the  specimen  from 
another  building,  were  some  evidence  of  the  truth  of  his 
assertion,  and  they  could  properly  be  received,  not  only  as 
confirming  his  opinion,  but  to  enable  the  jurors  the  better 
to  understand  and  appreciate  the  difference  in  effect  be- 
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tween  the  mortar  used  by  the  defendant  and  that  properly 
prepared.  That  one  was  strong  and  soUd,  the  brick  firmly 
imbedded  in  the  mortar,  and  the  other  disjointed,  and  with 
no  coherence,  was  some  evidence  that  the  differences  pointed 
out  were  substantial.  The  evidence  as  to  the  quality  and 
component  parts  of  the  mortar  used  by  the  .defendant  was 
indispensable  as  part  of  the  accusation,  and  the  evidence  as 
to  the  proper  ingredients  of  mortar  used  by  others,  and  in 
other  buildings,  and  its  quahty  and  effect,  was  not  less 
competent  as  tending  to  show  the  cause  of  the  falling  of 
the  walls.  The  defendant's  mortar  the  expert  pronounced 
bad;  the  other,  good.  The  object  of  using  the  mortar  was 
the  same  in  both  cases.  The  specimens  tended  to  prove 
the  truth  of  his  assertion.  Indeed,  the  argument  of  the 
appellant  rather  goes  to  the  weight  of  the  evidence  than  its 
admissibiUty. 

The  learned  counsel  states  that,  if  the  witnesses  had  ex- 
plained and  pointed  out  the  difference  between  the  two 
specimens — the  reason  why  one  was  good  and  the  other 
bad — *^the  specimens  might  have  been  shown  to  the  iury 
as  illustrating  the  testimony  of  the  witnesses."  If  there 
was  any  lack  of  such  testimony — and  it  seems  to  us  there 
was  not — it  would  only  show  that  further  use  might  have 
been  made  of  the  pieces  of  brick  and  mortar,  but  would  in 
nowise  support  the  general  objection  that  their  exhibition 
to  the  ju^  was  '^incompetent  or  inadmissible  for  any  pur- 
pose." The  cases  cited  by  the  appellant  upon  this  branch 
of  the  case  have  been  examined,  but  we  find  none  in  point. 

During  the  cross-examination  of  this  witness  (D'Oeiich), 
at  the  request  of  defendant's  counsel,  he  stated  that  he 
superintended  the  general  work  of  the  office  of  inspectors- 
of  buildings,  and  that  oflBcial  examiners  were  his  subordi- 
nates, and  their  duty  to  make  reports,  among  other  things, 
of  the  condition  of  buildings,  the  violation  of  Duilding  laws, 
and  unsafe  buildings,  and  also,  if  improper  materiaJfe  were- 
used  in  construction,  to  notify  him;  that  they  did  report 
the  buildings  in  question  as  unsafe.    He  was  then  asked  by 
defendant's  counsel,  ''What  are  those  reports  you  have  in 
your  hands?"  and  answered,  "Unsafe  reports,''  "in  refer-^ 
ence  to  those  buildings."    They  bore  date  January,  1885, 
and  were  read  in  evidence  as  defendant's  exhibit  No.  1. 
Five  other  reports  relating  to  buildings  adjoining  that  men- 
tioned in  exhibit  No.  1  were,  upon  Uke  requests,  received  in 
evidence,  and  marked  defendant's  exhibits  Nos.  2.  3,  4,  5, 
and  6,  showing  the  buildings  at  the  tiipe  of  the  reports  to- 
be  unsafe.    Upon  re-direct  examination,  the  district  attor- 
ney offered  in  evidence  certain  other  reports  made  subse- 
quently, and  in  successive  weeks  up  to  the  thirteenth  of 
April,  concerning  the  same  buildings,  and  their  safety.    The = 
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defendant's  counsel  said:  "  Before  they  are  put  in  evidence, 
I  have  a  right  to  examine  this  witness  upon  them;"  and, 
doing  so,  he  showed  that  the  reports  exhibited  the  condition 
of  the  biiildings  on  the  day  the  reports  were  made,  whether 
they  had  remained  unsafe,  or  had  been  changed:  and,  call- 
ing attention  to  one,  he  said,  '^  What  do  the  words  ^nothing 
done,*  on  that  report,  mean;"  and  received  for  answer 
"That  nothing  has  been  done, — that  the  order  of  the  de- 
partment has  not  been  compUed  with."  He  also  showed 
that  there  was  no  record  of  any  rnisaf  ety  save  that  reported 
in  January.  The  general  contents  of  these  reports,  and  a 
condition  of  the  buildings  substantially  as  therein  stated, 
was  also  disclosed  by  parol  evidence-,  coming  either  upon 
examination  by  defendant's  counsel  or  upon  examination 
bv  the  district  attomev  in  answer  or  explanation  of  that  so 
obtained.  It  is  manifest,  therefore,  that  their  admission 
could  in  no  respect  tend  to  the  defendant's  prejudice;  and 
while  it  is  important,  in  all  cases,  that  evidence  shoiild  be 
free  from  exception,  a  new  trial  ought  not  to  be  granted, 
even  where  one  is  well  taken,  unless  the  jury  could  draw, 
from  evidence  admitted  under  it,  some  imfavorable  in- 
fluence (Code  Crim.  Proc.,  §  542),  nor  when  the  party 
excepting  has,  by  his  own  course  of  examination,  destroyed 
the  force  of  his  objection.     Both  rules  apply  here. 

The  next  exception  brought  to  our  attention  is  the  use  in 
evidence  of  a  photograph  of  the  premises.  It  was  taken 
during  the  trial,  but  it  appeared  that  the  part  represented 
was  in  the  same  condition  as  when  first  seen  by  the  witness, 
on  the  twenty-fifth  of  April,  or  soon  after  the  structut-e  fell. 
No  objection  was  made  that  the  person  taking  the  picture 
was  not  competent  or  skilled  in  nis  art,  nor  that  the  then 
condition  of  the  ruins  was  unimportant  as  throwing  light 
upon  the  manner  of  the  construction  of  the  buildings.  It 
exhibited  the  surface  condition  and  state  of  the  walls,  and 
no  doubt  carried  to  the  minds  of  the  jurors  a  bettor  image 
of  the  subject-matter  concerning  which  negligence  was 
charged  than  any  oral  description  bv  eye-witnesses  could 
have  dcme.  Its  accuracy  as  a  faithful  representation  of  the 
actual  scene  was  proven,  and,  in  such  a  case,  it  must  be 
deemed  estabhshed  that  photographic  scenes  are  admissible 
in  evidence  as  appropriate  aids  to  a  jury  in  applying  the 
evidence,  vhether  it  relates  to  persons,  things,  or  pktces. 
Cozzens  v.  HigginSy  1  Abb.  Dec,  451;  Cowley  v.  People^  83 
^.  Y.,  464;  Durst  v.  Masters^  L.  E.  1  Prob.  Div.,  373,  378. 
No  doubt  the  court  might,  in  its  discretion,  have  allowed 
the  jury  to  visit  and  view  the  premises,  as  it  was  asked  to 
do  by  the  prisoner's  counsel;  but  it  was  not  bound  to  do  so. 
Code  Crim.  Proc,  §  411. 

There  are  many  other  propositions  submitted  by  the  ap- 
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pellant  in  relation  to  rulings  Upon  eTidence.  They  are  less 
unportant  than  the  f  oregomg.  They  seem,  indeed,  in  view 
of  the  general  course  of  the  trial,  and  the  conclusive  ehar- 
acter  of  the  testimony  unobjected  to,  and  which  justified 
the  conviction,  to  have  no  merit,  even  if  the  exceptions 
upon  which  they  are  submitted  were  technically,  well  t^en. 
We  do  not  think  they  were,  nor  do  they  seem  to  involve 
any  question  which  requires  discussion. 

The  next  pjoint  brings  before  us  several  allegations  of 
error  in  the  instructions  under  which  the  evidence  was 
given  to  the  jury.  The  record  does  not  show  that  any  ex- 
ception to  the  cliarge  was  in  fact  taken,  and  there  is,  there- 
fore, no  question  for  tis  to  review.  We  find  m  the  printed 
brief  of  the  appellant  a  statement  that  a  stipulation  was 
made  by;  counsel  to  the  effect  'Hhat  a  general  exception 
should  give  the  defendant  the  benefit  of  a  particular  excep- 
tion to  any  part  of  the  charge.^*  This  will  not  avail 
Briggs  v.  WaldroUy  83  N.  Y  ,  582.  An  exception  is  not 
alone  for  the  benefit  of  the  htigant,  but  is  reqmred  for  the 
sake  of  iustice  and  fair  dealing,  and  in  order  among  other 
things  tnat  the  attention  of  the  trial  judge  being  called  to 
the  supposed  error,  he  may,  if  he  thinks  proper,  correct  it 
before  tne  jury  are  called  upon  to  consider  their  verdict. 
There  were,  however,  numerous  reouests  to  charge,  some 
were  refused,  and  the  exceptions  to  tne  refusal  are  now  said 
to  have  been  *'weU  taken."  No  argument  is  presented  in 
support  of  that  assertion,  and  our  own  examination  discloses 
no  error.  The  learned  recorder  so  conducted  the  trial  as  to 
fflve  the  defendant  the  benefit  of  every  doubt,  his  instruc- 
tions to  the  jury  were  confined  to  the  testimony,  and  their 
attention  directed  to  the  very  right  of  the  case  as  it  ndght 
appear  to  them  upon  the  evidence.  His  rulings  have  been 
approved  by  the  general  term  after  a  most  deUberate  and 
mmute  examination  of  the  law  and  the  facts,  and  that  the 
case  has  been  in  both  courts  well  and  properly  decided  we 
find  no  reason  to  doubt.  The  result  necessarily  follows  that 
the  judgment  appealed  from  should  be  afiirmed.       ^ 

Judgment  amrmed. 

All  concur.  

John  Cox,  App'lt,  v.  Mayor,  etc.,  of  New  York,  Resp^t 

{Court  of  Appeals,  Filed  November  tS,  1886.) 

1.   OSVICB    AND    OFFICER  —  NeW    YoRK    (CITY    OF) — SaLAREBS    OF    POUCB 

jxrancES,  etc.— Power  of  coinioN  council  to  increase— Laws  1860, 
CHAP.  508,  §  26— Laws  1869,  chap.  876,  §  11. 

By  the  Laws  of  1860,  chapter  508,  pection  26,  certain  additional  duties 
are  imposed  on  the  police  instices  in  the  city  of  New  York,  and  a  further 
provision  is  as  follows:  "  And  for  the  additional  duties  imposed  in  this  act 
the  common  council  or  board  of  supervisors  in  said  city  and  county  may 
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increase  the  compensation  of  any  officer  mentioned  herein."  In  December, 
1863,  the  common  council  increased  the  salary  of  police  justices  from  $3,500 
to  5j5,OJO  per  year.  By  the  Laws  of  1869,  chapter  1376,  section  11,  it  was 
enacted  that  "  the  common  council  or  any  head  ol'  department  of  the  city 
of  New  York,  is  hereby  prohibited  from  creating  any  new  office  or  depart- 
ment, or  increasing  the  salaries  of  those  .now  in  office  or  their  kucCcS  ors, 
except  as  provided  by  acts  passed  by  the  legislature."  Subsequent  to  the 
passage  oi  this  act  the  common  council,  by  resolution,  increased  thesalaiies 
of  police  justices  from  $5,000  to  $10,000  yearly,  i/^,  that  the  putver 
given  by  the  act  of  1860,  to  increase  salaries,  was  not  one  which,  to  promote 
the  publ'.c  good  or  carry  out  a  delinite  pubhc  policy,  was  required  to  be 
continuously  possessed  or  repeatedly  exercised;  that  in  view  ol  the  addi- 
tional duties  imposed,  power  was  given  to  increase  the  salaries,  and  tlmt  the 
exercise  of  this  power  was  meant  to  be  once  for  all. 

2.  Same— Legislativb  acts — Rule  op  construction— Ratification   of 
acts  previously  illegal  must  be  clear. 

It  is  a  rule  of  construction  that  the  le.uislature  is  pi-esumed  to  have 
knowledge  of  the  facts  directly  involved  in  its  acts;  but  most  of  all  the  col- 
lateral and  roraore  facts  involved.  Sound  policy  requires  Ihat  legislative 
ratification  of  what  was  previously  unlawful  should  be  found  in  plain  lan- 
guage, and  not  left  to  uncertain  implication  and  doubtful  inferences.  Laws 
of  1870,  chapter  383,  pa^e  883,  authorizing  the  mayor  and  comptroller  to 
^x  the  salaries  of  civil  justices  at  a  salary  not  exceeding  the  salary  then 
paid  to  police  justices,  did  not  ratif  jr  a  salary  previously  illegally  granted 
by  the  conmion  council  to  police  justices. 

8.  Same— Voluntary  payment  of  illegal  salary— Cannot  be  recovered. 
Payments  of  a  salary  illegally  increased,  when  made  voluntary  in  good 
faith  without  mistake  of  fact,  cannot  be  recovered. 

Appeal  from  judgment,  general  term,  first  department, 
modifying  a  judgment  in  favor  of  defendant.  The  opinion 
states  the  case. 

Thomas  Allison^  for  appl't;  D,  J.  Dean,  for  resp't. 

Earl,  J. — ^The  plaintiff  was  elected  one  of  the  police 
justices  of  the  city  of  New  York,  in  the  fall  of  1869,  for  a 
term  of  six  years,  commencing  on  the  first  day  of  January 
following,  and  he  served  in  his  oflice  until  November  3, 
1873,  when  his  term  came  to  an  end,  pursuant  to  the  pro- 
visions of  section  2  of  chapter  538  or  the  Laws  of  1873. 
He  was  paid  for  his  salary  at  the  rate  of  $10,000  per  year 
to  and  including  July  31,  1871,  and  thereafter  while  he  was 
in  office  he  demanded  his  salary  at  the  same  rate,  but  was 

{>aid  only  at  the  rate  of  $5,000.     He  commenced  this  action 
o  recover  the  balance  of  his  salary,  being  the  difference 
between  the  $5,000  paid  and  the  $10,000  claimed. 

Tho  defendants,  ui  their  answer,  alleged  that  the  plain- 
tiff's salary  was  lawfully  but  $5,000,  and  that  he  was  paid 
the  greater  sum  in  1870  and  1871  by  mistake  and  without 
authority  of  law,  and  they  set  up  the  overpayment  of 
$7,916.66  as  a  counter-claim,  for  which  they  demanded 
judgment. 

The  action  was  brought  to  trial  before  a  judge  without  a 
jury,  and  he  foimd  that  plaintiff's  salary  was  lawfully  but 
N.T.  Eep.,  Vol.  HI.        85 
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$5,000,  dismissed  his  complaint  and  gave  judgment  to  tlie 
defendants  for  their  counter-claim.  The  plaintiff  appealed 
to  the  general  term,  where  the  court  modified  the  judgment 
by  disallowing  the  coimter-claim,  and  aflSrms  it  as  so  modi- 
fied.    Both  parties  then  appealed  to  this  court. 

While  this  case  is  not  free  from  some  difficulty  and 
doubt,  we  find  no  satisfactory  reason  for  differing  from  the 
general  term.  The  act,  chapter  508  of  the  Laws  of  1860, 
provided  for  the  reorganization  of  the  police  courts  in  the 
city  of  New  York,  and  imposed  additional  duties  upon  the 
pouce  justices ;  and  in  section  26  provided  as  follows : 
^^And  for  the  additional  duties  imposed  in  this  act  the 
common  council  or  board  of  supervisors  in  said  city  and 
county  may  increase  the  compensation  of  any  officer  men- 
tioned, herein."  At  the  time  that  act  was  passed  the  salary 
of  police  justices  was  $3,500;  and  in  December,  1862,  the 
common  coimcil,  professing  to  act  under  that  statute,  in- 
creased the  salary  to  $5,000,  payable  monthly  from  January 
1,  1863.  By  section  11  of  the  act,  chapter  8Y6  of  the  Laws 
of  1869,  it  was  enacted  that  ^^the  common  council  or  any 
head  of  department  of  the  city  of  New  York  is  hereby  pro- 
hibited from  creating  any  new  office  or  department,  or 
increasing  the  salaries  of  those  now  in  office,  or  their  suc- 
cessors, except  as  provided  by  acts  passed  by  the  legislature." 

On  the  31st  day  of  December,  1869,  the  common  council 
adopted  a  resolution  which  provided  that  from  and  after 
January  1,  1870^  the  salary  of  police  justices  should  be 
$10,000,  payable  m  equal  monthly  mstallments.  The  claim 
of  the  plaintiff  is  that  by  this  resolution  his  salary  became 
lawfully  fixed  at  the  sum  of  $10,000.  Whether  or  not  this 
claim  is  well  founded  depends  upon  the  construction  to  be 
given  to  section  26  of  tne  act  of  1860.  Did  that  section 
empower  the  common  council  to  increase  the  salary  of 
police  justices  from  time  to  time  or  only  once  ?  We  are  of 
opinion  that  it  authorized  but  one  increase,  and  that  by  the 
increase  made  in  1862  the  power  of  the  common  council  to 
increase  the  salary  was  exhausted. 

By  the  act  of  1860,  additional  duties  were  imposed  upon 
the  poUce  justices,  and  in  view  of  that  circumstance  and 
to  adjust  the  salary  to  the  new  state  of  things,  the  power 
to  increase  was  conferred.  It  was  not  a  power  which,  to 
promoto  the  public  good  or  to  carry  out  a  definite  public 
policy,  was  required  to  be  continuously  possessed  or  re- 
peatedly exercised.  The  language  of  the  statute  seems  to 
nave  been  carefully  selected,  and  if  it  had  been  intended  to 
lodge  a  power  in  the  common  council,  liable  from  continu- 
ous importunities  of  office-holders  to  be  abused,  we  might 
expect  to  find  the  intent  expressed  in  more  appropriate  and 
unmistakable  phraseology.    It  is  a  delegated  power  which 
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should  not  be  extended  by  construction,  implication  or 
doubtful  inference.  There  was  authority  to  make  the  sal- 
ary commensurate  with  the  public  service  required,  and 
this  was  to  be  exercised,  not  piecemeal,  but  once  for  all. 
Therefore  the  resolution  for  a  further  increase  of  the  salary 
on  the  31st  of  December,  1869,  was  unauthorized,  and  was 
also  in  violation  of  section  11  of  the  act  of  1869,  above 
quoted,  and  the  pjlaintiff  cannot,  therefore,  base  his  claim 
upon  that  resolution  alone. 

But  the  claim  is  made  that  the  legislature  approved  and 
ratified  the  increase  of  the  salaiy  of  poUce  justices  to 
$10, 000,  and  that,  therefore,  plaintiff's  claim  to  the  increase 
is  well  founded. 

In  chapter  383,  Laws  1870,  page  888,  it  was  enacted  as 
follows:  "The  mayor  and  comptroller  are  hereby  author- 
ized to  fix  the  salaries  of  the  civil  justices  of  said  city  (and 
any  or  either  of  them)  as  they  may  deem  the  legal  business 
of  the  respective  districts  to  justify,  not  exceeding  the 
salaiy  now  paid  to  the  pohce  justices  of  the  city."  The 
civil  justices  were  then  receiving  a  salary  of  $5,000,  and,  in 
•pursuance  of  that  act,  the  mayor  and  comptroller  fixed 
their  salary  at  $10,000,  and  it  was  held  that  thereby  that 
sum  became  the  lawful  salary.  Quinn  v.  Mayor,  etc,  63 
Barb,  595:  S.  C,  affirmed  in  this  court,  53  N.  Y.,  627.  It 
is  contended  that  the  legislature  must  be  presumed  to  have 
known  that  the  salary  of  police  justices  had  been  increased 
to  $10,000,  and  to  have  intended  to  confer  authority  to 
make  a  like  increase  to  the  civil  justices,  and  that  thus  it 
ratified  the  salary  then  allowed  to  the  police  justices.  We 
cannot  assent  to  this  claim.  It  is  a  rule  or  construction 
that  the  legislature  is  presumed  to  have  knowledge  of  the 
facts  directly  involvea  in  its 'acts;  but  it  would  be  quite 
absurd  to  presume  that  it  had  knowledge  of  all  the  coUat- 
eral  and  remote  facts  involved,  or  that  ft  contemplated  aU 
the  consequences  to  flow,  directly  or  indirectly,  from  its 
legislation.  Its  knowledge  falls  far  short  of  omniscience, 
and  the  rule  can  go  but  httle  further  than  to  deny  the  right 
to  assail  legislative  acts  on  the  ground  that  they  were 
passed  through  ignorance,  or  mistake  of  fact.  There  can 
be  no  presumption  that  the  legislature  knew,  when  they 
passed  the  act  referred  to,  that  there  had  been  an  attempted 
unlawful  increase  in  the  salary  of  pohce  justices,  or  that  it 
knew  what  salary  was  in  fact  paid  or  payable  to  them.  It 
was  simply  deahng  with  the  salary  of  civil  justices,  and 
empowered  the  officers  named  to  fix  that  at  any  sum  not 
exceeding  that  paid  to  the  pohce  justices,  and  there  can 
be  no  inference  that  it  intended  in  any  way  to  act  upon  or 
affect  the  salary  of  the  latter  officials,  and  hence  there  is  no 
.ground  for  saying  that  it  approved  that  salary.    It  was, 
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however,  held,  upon  a  course  of  reasoning  not  altogether 
satisfactory,  that,  as  $10,000  was  the  salary  actually  paid 
to  the  pohce  justices  at  that  time,  the  strict  letter  of  the 
act  authorized  an  increase  of  the  salary  of  the  civil  justices 
to  the  same  amount,  and  that  conclusion  was  reached  with- 
out determining  whether  or  not  the  salary  of  the  police 
justices  had  been  lawfully  increased  to  $10,000. 

By  the  statute,  chapter  876,  Laws  1869,  §  12,  page  2133, 
the  legislature  requu-ed  that  thereafter  all  estimates  for  the 
anticipated  expenditures  of  all  boai'ds  and  departments  of 
the  government  of  the  city  of  New  York  should  be  made  by 
the  chief  officers  of  every  such  board  and  department,  in 
connection  with  the  mayor  and  comptroller,  and  submitted 
to  the  common  council  at  the  first  meeting  thereof  in 
January  in  each  year,  and  that  the  estimates  so  submitted, 
whether  acted  upon  or  not  by  the  common  coimcil,  ehould 
be  presented  by  the  mayor  to  both  branches  of  the  legisla- 
ture on  or  before  the  first  Tuesday  in  March,  and  that  the 
same,  when  so  presented,  were  to  be  taken  to  be  the  sole 
official  estimates  of  such  boards  and  departments  for  such 
a.nnua1  expenditures  of  the  year,  and  to  include  all  ex-' 
penses  that,  in  the  opinion  of  such  officers,  might  be 
necessary. 

As  thus  required,  the  estimates  of  the  anticipated  ex- 
penditures of  the  city  for  the  year  1870  were  made  up  at  a 
meeting  of  the  chief  officers  of  the  boards  and  departments 
of  the  city  and  the  mayor  and  comptroller,  held  November 
29,  1869,  when  a  resolution  was  adopted  approving  of  the 
same,  in  those  estimates  the  salaries  of  the  pohce  justices 
were  estimated  and  stated  in  detail  under  the  general  head, 
"S^aries  City  Courts,"  (which  included  the  pohce  courts,) 
at  $5,000.  Sefore  those  estimates  were,  however,  sub- 
mitted to  the  common  council,  it  had  increased  the  salaries 
of  pohce  justices  to  $10,000  per  annum.  In  consequence  of 
this  increase  new  estimates  of  the  expenses  of  the  city 
courts,  which  included  the  pohce  courts,  were  made,  show- 
ing the  estimated  salary  of  each  of  the  pohce  justices  to  be 
$10,000  per  annmn.  Pursuant  to  the  further  requirements 
of  the  statute  the  esthnates  so  made  were  submitted  to  the 
common  council  at  the  first  meeting  of  the  board,  held  in 
January,  1870.  The  estimates  so  submitted  showed,  in  de- 
tail, in  the  estimated  expenses  of  the  city  courts,  the  salary 
of  ^the  pohce  justices  to  be  $10,000,  and  they  were  acted  upon 
by  the  common  council,  and  its  action  was  approved  by  the 
mayor.  Those  estimates  were  transmitted  by  the  mayor, 
before  the  first  Tuesday  of  March,  1870,  to  both  branches 
of  the  legislature,  accompanied  by  a  memorial  of  the  mayor 
and  comptroller  praying  that  action  might  be  taken  by  the 
legislature   upon    the    same.      Upon  this  memorial  and 
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accompanying  estimates  the  legislature  made  the  necessaiy 
appropriation  to  meet  the  expenses  estimated.  This  was 
done  by  the  stature  known  as  the  "  City  Tax  Levy  of  1 870," 
being  chapter  383,  Laws  1870,  page  JS81.  By  this  act  (page 
888)  the  amount  appropriated  and  authorized  to  be  raised 
for  salaries  of  the  city  courts  was  $364,435.  It  is  further 
claimed  that  by  this  action  of  the  legislature  authorizing  a 
levy  of  taxes  for  city  expenses,  including  the  large  gross 
sum  for  the  city  courts,  which  was  in  part  made  up  by  the 
amount  needed  to  pay  the  salaries  of  pohce  justices  at 
$10,000,  the  salary  at  that  sum  was  also  approved  and 
ratified. 

It  cannot  be  presumed  that  the  legislature  had  knowledge 
of  all  the  facts  upon  which  the  city  authorities  based  the 
estimates,  consisting  of  hundreds  and  probably  thousands 
of  items  submitted  to  it.  It  knew  that  those  authorities 
had  made  their  estimates  of  the  money  needed  for  city  ex- 
penditures, and  it  authorized  the  money  to  be  raised;  but 
it  did  not  authorize  the  money,  when  raised,  to  be  paid  out 
for  unlawful  purposes.  It  authorized  a  gross  sum  to  be 
raised  for  city  courts;  but,  when  raised,  that  sum  was  to 
be  paid  out  not  otherwise  than  according  to  law.  In 
authorizing  that  amount  to  be  raised,  there  is  no  reason 
for  sajdng  that  it  meant  to  change  or  increase  salaries,  or 
to  ratify  any  illegal  action  of  the  city  pflBcers.  Sound 
policy  requires  that  legislative  ratification  of  what  was  pre- 
viously unlawful  should  be  found  in  plain  language,  and 
not  leit  to  uncertain  implication  and  doubtful  mferences, 
resting  upon  slender  foundations.  If  the  legislatiu-e  had 
expressly  authorized  the  raising  of  a  gross  sum  in  terms  to 
pay  eacn  of  the  police  justices  a  salary  of  $10,000,  we 
would  have  had  a  different  case.  Ratification,  whether  by 
the  legislature  or  individuals,  is  a  matter  of  intention,  and 
that  should  be  made  to  appear. 

The  plaintiff's  complaint  was,  therefore,  properly  dis- 
missed, and  it  only  remains  to  be  determined  whether  the 
counter-claim  of  the  defendants  was  properly  disallowed. 

The  salary  had  in  form  been  increased  ucfcic  the  plaintiff 
entered  upon  the  duties  of  his  office,  and  he  received  pay- 
ment at  the  rate  of  $10,000  per  year  for  one  year  and 
seven  months,  so  far  as  appears,  in  good  faith,  without 
any  mistake  of  fact,  he  and  the  other  city  officers  con- 
cerned behoving  that  the  increase  had  lawfully  been  made. 
He  received  the  payments  more  than  six  years  before  the 
commencement  of  this  action  out  of  moneys  for  that  pur- 
pose lawfully  placed  in  the  city  treasury  by  the  combmed 
action  of  the  state  and  local  legislatures.  K  the  statute  of 
limitations  had,  therefore,  been  set  up  in  the  reply  as  a  de- 
fense to  the  coxmter-claim.  it  would  have  been  a  complete 
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answer  to  the  same.  Under  the  circumstances,  it  would 
be  a  hard  measure  of  justice  to  compel  the  plaintiff  at  this 
late  day  to  restoi-e  the  money  thus  received,  with  the  in- 
terest thereon.  As  appeai-s  from  the  opinion  of  the  general 
term,  the  counter-clam]  was  there  disallowed  on  the  gromid 
that  the  payments  to  the  plaintiff  were  voluntary,  and, 
without  giving  our  reasons  at  length,  we  simply  announce 
our  concurrence  in  that  conclusion. 

The  judgment  should  be  aflSrmed. 

All  concur. 

Mary  Wied3Ier  v.  New  York  Elevated  R.  R.  Co. 

(Court  of  Appeals,  Filed  October  12, 18S6.) 
Appeai/— New  trial — Reveksino  ordek  granting — When  appeal  from, 

WILL  NOT  be  dismissed. 

An  appeal  may  be  taken  directly  to  the  court  of  appeals  from  a  judgment 
entered  on  a  veraici  after  a  decision  bv  the  general  term  reversing  an  order 
granting  a  new  trial,  and  from  the  order  of  reversal,  and  such  appeal  will 
not  be  dismissed  for  want  of  jurisdiction. 

TfflS  is  a  motion  by  plaintiff  to  dismiss  defendant's 
appeal. 

The  action  was  for  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  neghgence  of  defendants. 

The  case  is  reported  below.     21^.  Y.  State  Eep.,  622. 

Upon  the  trial  at  the  circuit  the  defendant  at  the  close  of 
plaintiff's  case  moved  to  dismiss,  which  motion  was  denied 
and  defendant  excepted,  and  relying  upon  such  exception 
offered  no  evidence.  The  jury  found  a  verdict  for  plaintiff. 
The  defendant  moved  the  trial  jud^e  to  set  aside  the  verdict 
as  contrary  to  the  evidence,  etc.,  which  motion  was  granted 
and  a  new  trial  was  ordered. 

The  plaintiff  appealed  to  the  general  term,  which  reversed 
the  order  granting  a  new  trial.  Up  to  that  time  no  judg- 
ment had  Deen  entered.  Entry  of  judgment  on  the  verdict 
was  not  directed  by  the  opinion  of  the  general  term  and  the 
order  of  reversal  entered  in  accordance  therewith,  but 
probably  through  inadvertence  as  to  the  state  of  the  record 
stated  that  the  judgment  was  affirmed.  After  the  restora- 
tion of  the  verdict  by  the  decision  of  the  general  term, 
plaintiff  entered  judgment  thereon.  From  such  judgments, 
and  from  the  order  of  reversal,  the  defendant  appeals  to  the 
court  of  appeals,  and  the  plaintiff  moves  to  dismiss  the 
appeal. 

Jacob  N.  Oross  with  David  Levy  for  motion;  Howard 
Townsend  with  Messrs.  Davis  &  Rapallo  opposed. 

Danforth,  J.— Motion  to  dismiss  appeal  is  put  upon  the 
sole  ground  that  this  court  has  not  jurisdiction.     Tne  con- 
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traiy  is  well  settled.     39  N.  Y.,  369;  Beecher  v.  Cofiradt, 
11  How.  Pr.,  181. 

The  motion  should  be  denied. 

AU  concur. 

Mary  Shaw,  Adm'x,  Eesp't,   v.   Charles  L.   Sraaj>0N, 

Appl't.* 

{Cimrt  of  Appeals,  Filed  November  22 ,  188^,) 

1.  Nbgligencb— Master  and  servant— Assumption  op  risk  op  employ- 

ment. 

Where  in  an  action  for  damages  for  injury  resulting  in  death  sustained 
by  an  employee,  the  evidence  was  that  the  employee  entered  the  service  of 
defendant,  in  his  rolling  mill,  and  remained  in  it  with  full  knowledge  of  the 
risk  and  danger  resulting  from  having  the  couplings  uncovered,  that  he 
was  a  skilled  workman,  accustomed  to  the  machinery  and  the  service  and 
having  the  capacity  and  ability  to  appreciate  the  consequences  of  leaving 
the  couplings  uncovered.  Hdd,  that  the  servant  took  upon  himself  the 
risk  of  mjury  and  that  the  action  would  not  lie. 

2.  Same— Charge  to  jury. 

Where  in  such  an  action  there  was  evidence  that  the  superintendent  had 
asked  deceased  if  he  wanted  the  couplings  covered  and  the  latter  declined 
the  precaution.  Held^  that  if  the  testimony  was  believed  the  servant  took 
upon  himself  the  risks  of  the  omission  and  freed  the  employer  from  respon- 
sibility, and  that  the  jury  should  have  been  so  charged. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  judgment  of  Cayuga  cir- 
cuit in  favor  of  plaintiff  in  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  caused  by  the  alleged  negU- 
gence  of  defendant. 

The  facts  are  set  out  in  the  opinion  of  the  general  term 
by  Smtih,  p.  J.,  as  follows: 

^*The  defendants  carried  on  a  rolling  mill  at  Auburn, 
and  the  deceased  was  employed  by  them  as  a  ^roller.'  In 
the  process  of  the  defendants'  manufacture,  heated  bars  of 
iron  were  pressed  between  heavy  rollers  of  corrugated  iron. 
To  prevent  the  rollers  from  becoming  injuriously  heated  by 
the  process  they  were  supplied  with  water  which  was  con- 
veyed in  a  trough  suspended  above  the  rollers.  When 
i*evolving,  the  rollers  were  dangerous  in  case  any  of  the 
employees  came  in  contact  with  them.  There  is  testimony 
tending  to  show  that  it  was  usual  in  most  roUing  mills  to 
cover  the  coupUngs  of  the  rollers  with  wood  or  metal.  It 
also  appeared  that  when  deceased  first  entered  defendants' 
employ,  a  wooden  cover  had  been  provided  fcr  the  coup- 
Ungs, which  was  afterwards  destroyed,  and  for  some  time 
before  his  death  the  coupHngs  remained  uncovered,  with 
the  exception  of  a  partial  protection  consisting  of  an  iron 
tub  or  *  bosh '  placed  in  front  of  the  coupUng,  which,  how- 
ever, did  not  serve  the  pm'pose  of  a  complete  covering. 

1  Reversing  37  Hun,  639. 
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''  On  the  night  of  May  18,  1883,  while  deceased  was  at 
work  on  the  finishing  rolls,  he  was  told  by  one  of  his  co- 
employees  that  the  water  was  not  running  from  the  trough 
to  the  rollers.  The  trough  was  higher  than  Shaw's  he^ 
and  he  stepped  upon  the  iron  'bosh'  and  was  seen  to  look 
into  the  trough,  While  so  standing  his  foot  slipped,  or  his 
clothing  was  caught  by  the  suction  of  the  revolving  coup- 
Ungs  and  he  came  in  contact  with  the  rollers  and  received 
injuries  of  which  he  died  eleven  days  thereafter. 

'*  It  was  a  common  thing  for  the  flow  of  water  from  the 
trough  to  be  interrupted  and  for  one  or  the  other  of  the  em- 
ployees to  step  upon  a  bosh  to  look  into  the  trough  for  the 
cause  of  the  stoppage.  This  occurred  on  an  average  several 
times  a  day.  On  such  occasions  the  rolls  were  not  stop- 
ped. Owing  to  the  frequency  with  which  the  men  in  the 
mill  had  stepped  upon  tne  bosh  for  the  purpose  of  looking 
into  the  trough,  the  top  of  the  bosh  had  been  worn  smooth 
by  their  hobnailed  shoes.  Shaw  might  have  looked  into 
the  trough  by  passing  around  the  machinery,  going  to  the 
rear  of  the  rolls  and  stepping  upon  a  plate  which  projected 
from  the  machine. 

"  The  duty  of  examining  the  troughs  was  not  imposed 
upon  any  particular  person.  Any  oi  the  employees  who 
happened  to  be  in  a  situation  to  look,  or  who  was  not 
otherwise  employed,  considered  it  his  duty  to  examine 
whenever  the  flow  of  water  stopped." 

The  trial  judge  charged  the  jury,  among  other  things,  as 
foUows: 

"I  say  to  you  further  that  Mr.  Thompson  testifles  that 
sometime  before  this  accident,  a  few  weeks  after  Mx. 
Thompson  assumed  the  superintendency  of  this  miU,  he 
asked  Mr.  Shaw  if  he  did  not  want  the  boards  put  up  there 
as  guards,  and  that  Shaw  told  him  he  did  not  want  them, 
that  Rush  had  them  but  they  were  in  the  way,  and  they 
had  been  broken  and  thrown  away  and  he  did  not  want 
them.  It  is  true  that  this  conversation  is  related  by  Mr. 
Thompson  as  occurring  when  nobody  was  present  except 
himself  and  the  deceased.  The  question  is  whether  or  not 
you  behave  that  testimony.  Mr.  Thompson  appears  to  be  a 
fair  minded  man  for  aught  that  appears  upon  this  trial.  M 
Thompson  did  ask  him  if  he  did  not  want  tne  boards  put  up 
there,  and  Shaw  declined  to  have  them  put  up,  it  is  a  cir- 
cumstance, gentlemen,  that  you  must  take  into  account 
in  determining  the  question  whether  or  not  Shaw  himself 
was  not  guilty  of  some  act  or  omission  for  his  own  safety 
which  materially  contributed  to  this  iniury. 

*' These  questions,  gentlemen,  must  be  decided  by  you  in 
favor  of  the  plaintiff  before  she  can  recover.  I  express  no 
opinion  upon  either  of  them.     If  you  shall  find  them  both 
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in  her  favor,  namely:  that  the  accident  occurred  solely 
through  the  negligence  of  the  defendants  and  that  Shaw 
himseft  was  guUty  of  no  carelessness  which  contributed  to 
the  injury,  then  you  wiU  come  to  the  subject  of  damages, 
which  I  stated  to  you  in  the  outset  of  my  charge  to  you. 
Your  verdict  shomd  be  either  for  the  plaintiff,  giving  the 
amoiuit  which  you  shall  say  from  the  evidence  the  hfe  of 
Shaw  was  fairly  worth  to  the  next  of  kin,  or  it  should  be  a 
general  verdict  for  the  defendants. 

*'  The  defendants  thereupon  excepted  to  that  part  of  the 
charge  in  which  the  court  left  it  to  the  jurv  to  determine 
whetner,  when  Shaw  entered  upon  defendants'  employ- 
ment the  last  time,  when  he  was  employed  before  the 
accident,  he  accepted  the  risks  occasioned  by  the  known 
absence  of  the  boards  in  front  of  the  couplings  or  rolls. 

**The  jury  rendered  a  verdict  for  the  plaintiff  for  $2,500, 
and  thereupon  the  iudge  presiding  at  the  trial,  upon  the 
application  of  defendants,  aid  direct  an  order  to  be  entered 
that  the  exceptions  taken  by  defendants  on  said  tiiaJ  be 
heard  at  the  first  instance  at  the  general  term  and  that 
judgment  be  suspended  in  the  meantime;  and  such  order 
was  thereupon  dulv  made  and  entered." 

Richard  C.  SteeUy  for  app'lt;  Louis  Marshall^  for  resp't. 

Per  Curiam. — ^The  majority  of  the  court  are  of  opinion 
that  this  judgment  should  be  reversed,  for  the  reason  that 
the  facts  established  beyond  dispute  that  the  injrn^d  em- 
ployee entered  the  service  and  remained  in  it  with  a  full 
knowledge  and  appreciation  of  the  risk  and  danger  result- 
ing from  leaving  the  couplings  uncovered.  The  fact  was 
entirelj  obvious,  the  resultant  peril  plain  at  a  glance,  and 
the  injured  servant  a  skilled  workman,  a  foreman  of  the 
rollers,  accustomed  to  the  machinery  and  the  service,  and 
having  the  capacity  and  abihty  to  fully  appreciate  the  con- 
sequences of  leaving  the  couplings  imcotered.  Within  the 
rule  applicable  to  such  cases  the  plaintiff's  intestate  took 
upon  nimself  the  risk  of  injury  from  the  observed  and 
obvious  omission. 

The  court  are  also  of  opinion  that  the  trial  judge  erred  in 
charging  the  jury  that  if  they  believed  the  evidence  of  the 
superintendent  tnat  he  asked  the  deceased  if  he  wanted  the 
coupUn^  covered,  and  the  latter  declined  the  precaution,  it 
was  a  circumstance  for  them  to  consider  upon  the  question 
of  the  assumption  of  consequent  dangers  oy  the  deceased. 

K  the  fact  sworn  to  was  true,  it  conclusively  proved  that 

the  servant  took  upon  himself  the  risks  of  the  omission  and 

freed  the  employer  from  responsibility.    The  jury  should 

have  been  so  cnarged.    The  principal  doubt  among  us  on 

N.  Y.  Rep.,  Vol.  m.        86 
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this  branch  of  the  case  has  been  whether  the  defendants' 
exception  was  sufficient  to  bring  up  the  question. 

The  judgment  should  be  reversed  and  a  new  trial  granted; 
costs  to  abide  the  event. 

All  concur,  except  Ruger,  Ch.  J. ;  Danforth  and  FmcH, 
JJ.,  dissenting.  

Ansonia  Brass  and  Copper  Co.,  App'lts,  v.  Conner  et  al., 
Ex'rs,  etc.,  Resp'ts.* 

(Court  of  Appeals,  FiUd  Naoember  £S,  1886.) 

1.  Execution — Time  for  return  op  writ — Sheriff — ^Effect  of  otat— 

Code  op  Pro.,  §  29 j— Code  of  Civ.  Pro.,  §  1882. 

Any  stay  granted  by  a  court  of  competent  jurisdiction  which  restrains 
the  sheriff  from  enforcing  an  execution,  suspends  the  running  of  the  time 
in  which  he  is  required  to  return  the  writ. 

2.  Same — Bankruptcy— United  States  district  courts— Power  to  stay 

EXECUTION  IN  STATE  COURTS— U.  S.  ReV.   StAT.,  §  5106. 

The  United  States  district  court,  acting  as  a  bankruptcy  court,  has  power 
to  examine  into  the  validity  of  alleged  claims  upon  the  bankrupt's  property 
and  to  restrain  by  injunction  the  sale  and  disposition  thereof  under  an  ex- 
ecution issued  from  a  state  court  during  the  pendency  of  the  bankruptcy 
proceedings. 

Appeal  from  a  judgment  of  the  general  term  of  the  com- 
mon pleas  of  the  city  and  county  of  New  York. 

Marshall  P,  Stajordy  for  app'lt;  Henry  ThompsoUy  for 
resp'ts. 

Ruger,  Ch.  J. — The  main  question  in  this  case  is  whether 
an  order  made  by  a  court  of  competent  jurisdiction,  staying 
the  sheriff  from  any  interference,  under  an  execution,  witn 
the  property  of  a  judgment  debtor,  suspends,  during  its 
contmuance,  the  runmne  of  the  statutory  term  of  sixty 
days  given  to  the  sheriff  for  executing  the  process.  The 
execution  in  question  was  issued  under  section  290  of  the 
Code  of  Procedure,  which  provided  that  an  '*  execution 
shall  be  returnable,  within  sixty  days  after  its  receipt  by 
the  officer,  to  the  clerk  with  whom  the  record  of  judgment 
is  filed."  This  was  substantially  a  re-enactment  of  section 
24,  chapter  386,  Laws  of  1840,  which  w^as  suspended  tem- 
porarily by  section  245  of  the  Code  of  Procedure,  adopted 
m  1848,  and  amended  by  section  290,  in  1849".  Previous  to 
the  act  of  1840  executions  were  made  returnable  in  term 
time,  and  no  fixed  period  of  time  intervened  between  their 
receipt  and  return  by  the  sheriff.  It  will  thus  be  seen  that 
the  period  of  sixty  days  for  the  service  of  such  process  was 
originally  provided  by  the  act  of  1840,  and  has  ever  since 
remained  the  same,  with  the  exception  of  a  few  months  in 
1848  and  1849.  The  reason  why  this  period  was  adopted 
has  been  stated  to  be  for  the  "benefit  of  the  sheriffs''  (Re- 

*  See  note  at  end  of  case. 
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navd  V.  (yBrieriy  35  N.  Y.,  99);  but  we  think  this  hardly 
comprises  all  the  reasons  for  the  provision  which  ai'e  ob- 
vious from  its  nature. 

It  imdoubtedly  contemplates  a  reasonable  opportunity 
for  the  sheriff  to  execute  the  process  free  from  unreason- 
able demand  of  an  impatient  creditor  for  more  peremptory 
service,  and  authority  in  the  sheriff  to  extend  mdulgence, 
for  a  hmited  time,  to  a  delinquent  and  embarrassed  debtor. 
Crocker  Sheriffs,  $$  488;  M,  Donald  v  Neilson,  2  Cow.,  139. 
The  opportunity  for  indulgence  afforded  by  the  section  is 
certainly  not  for  the  creditor^  m,terest,  as  he  is  justly  en- 
titled to  his  money  upon  the  recovery  of  his  judgment. 

The  limitation  upon  the  right  of  the  sheriff  to  hold  the 
execution  was  undoubtedly  for  the  benefit  of  the  judgment 
creditor,  and  intended  to  fix  a  time  beyond  which,  in  the 
usual  and  regular  process  of  collection,  his  right  to  payment 
should  not  be  postponed.  This,  however,  does  not  affect 
the  right  of  any  party  interested  to  stay  the  enforcement 
of  an  execution  for  sufficient  cause.  The  sufficiency  of  the 
cause  must,  of  course,  be  detemiined  by  the  tribunal  to 
which  appUcation  for  a  stay  is  made;  and,  when  it  has  ad- 
judged that  sufficient  cause  exists,  its  order,  provided  that 
it  has  jurisdiction  of  the  matter  and  the  parties,  is  obliga- 
tory upon  them,  and  must  be  obeyed. 

tt  was  said  by  Judge  Miller,  in  Wehle  v.  Conner  (69  N. 
Y.,  546),  in  an  action  against  the  sheriff  for  not  returning 
an  execution,  that  "proof  that  plaintiff  had  directed  the 
execution  not  to  be  returned,  or  that  the  .sheriff  had  pro- 
cured it  to  be  stayed  by  order  of  the  court,  are  lawful  de- 
fenses." In  the  case  of  Paiges,  Willet  (38  N.  Y.,  28),  it 
was  held  that  the  sheriff  was  not  chargeable  with  interest 
accruing  upon  money  collected  by  him  on  execution,  but 
retained  beyond  the  return-day,  in  obedience  to  an  order 
restraining  him  from  paying  them  over  to  the  judgment 
creditor.  The  principle  of  this  casa  seems  clearly  to  recog- 
nize the  exemption  of  the  sheriff  from  liability  when  acting 
under  the  order  of  the  court.  In  Tlie  People  v.  Carnley, 
Sheriff  J  etc,  (3  Abb.,  216),  it  was  decided  that  an  order  by  a 
court  of  competent  jurisdiction,  staying  the  sheriff's  pro- 
ceedings, excused  him  from  returning  the  writ  according 
to  its  requirements,  and  that  he  coula  not,  while  thus  re- 
strained, be  adjudged  guilty  of  contempt  in  disobeying  the 
mandate  of  the  writ,  or  the  notice  of  the  judgment  creditor 
to  make  return.  Tnis  decision  was  made  at  special  term, 
but  was  rendered  by  the  late  Judge  Davies,  and  accords 
with  the  analogies  of  the  law. 

The  statute  of  Umitations  suspends  its  bar  against  parties 
who  are  incapacitated  from  commencing  an  action  by 
reason  of  disabihty,  and  the  law  frequently  deducts  from 
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the  time  within  which  an  act  is  to  be  performed,  those  dies 
iwn  upon  which  the  party  is  unable  to  act. 

So,  too,  the  time  Umited  for  the  issue  of  an  execution,  or 
making  an  application  for  leave  to  do  so,  does  not  run  while 
the  plaintiif  is  stayed  by  an  injunction  or  other  order  from 
proceeding  in  the  matter.  Section  1382,  Code  of  Civil  Pro- 
cedure. The  policy  of  the  statute  could  not  be  accomplished 
if  the  sheriflf  should  be  deprived  of  the  advantageous  use  of 
the  time  extended  to  him  bv  injunction,  orders  or  stays  of 
proceedings  covering  the  whole,  or  even  a  material  portion 
of  that  time  allowed  to  him  to  serve  the  writ.  Suppose  the 
sheriff  is  stayed  during  the  first  fifty  days  of  the  life  of 
the  process,  and  the  remaining  time  does  not  afford 
him  sufficient  opportimity  to  discover  property  and  make 
the  money  therefrom  by  a  sale,  is  it  reasonaole  that  he 
should  be  visited  with  a  penalty  for  not  returning  \he  pro- 
cess according  to  its  requirements?  Or  suppose  after  a  levy 
and  before  a  sale,  his  proceedings  are  stayed  until  after  the 
return  day,  can  he  be  adiudged  liable  for  the  judgment 
debt  because  he  did  not  make  return?  We  cannot  think  so. 
Would  the  sheriff  be  justified  in  the  case  last  supposed  in 
abandoning  his  levy  and  returning  the  execution  at  the  end 
of  sixty  days  from  its  receipt,  and  yet  if  not,  imder  the 
plaintiff's  contention  he  would  become  Uable  to  pay  the 
judgment.  Can  a  sheriff  be  made  Uable  for  the  amount  of 
a  judgment  which  he  is  debarred  from  collecting,  but 
which  on  the  sixtieth  day  he  has  seciu'ed  by  a  levy  upon 
property  sufficient  to  satisfy  it,  but  which  he  is  unable  to 
advertise  and  sell  by  reason  of  the  necessity  of  returning 
his  writ?  We  think  not.  It  is  claimed  if  he  does  not 
return  his  writ  he  becomes  liable,  and  certainly  if  he  does 
return  it  he  not  only  abandons  the  levy  but  makes  himself 
liable  for  the  debt  as  for  a  false  return.  He  could  not, 
under  these  circumstances,  protect  himself  from  suit  by  ad- 
vancing the  money  to  the  plaintiff  and  retaining  the  execu- 
tion to  reimburse  himself,  for  this  it  has  been  held  he  could 
not  lawfully  do,  Carpenter  v.  Stillwell  (11  N.  Y.,  61);  Mills 
V.  Younq  (23  Wend.,  314);  Sherman  v.  Boyce  (15  Johns., 
443),  and  thus  under  the  plaintiff's  contention  the  officer 
would  be  made  Uable  for  the  debt  in  any  event,  although  he 
is  entirely  without  fault,  and  has  by  vis  major  been  disabled 
during  the  whole  period  of  the  life  of  the  writ  from  execut- 
ing its  command. 

If  the  stay  is  granted  from  some  alleged  vice  in  the  pro- 
cess, or  the  judgment  upon  which  it  is  founded,  as  it  usually 
is,  is  there  any  reason  why  the  sheriff  should  bear  the  loss 
occasioned  by  such  delay,  and  the  offending  party  be  ex- 
empted therefrom?    The  law  does  not  sanction  sudi  mani- 
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fest  injustice,  and  will  give  the  statute  a  reasonable  con- 
struction to  avoid  such  a  result. 

We  think  the  true  poUcy  of  the  statute  can  be  satisfied 
only  when  the  sheriff  has  sixty  full  days  in  which  to  per- 
form the  duties  enjoined  upon  hinft  The  onerous  Uabihties 
which  the  law  imposes  upon  him  for  not  returning  process 
for  a  false  return,  and  for  non-performance  of  his  oflBcial 
duties,  require  that  his  time  for  their  performance  should 
not  be  curtailed  or  Umited  by  periods  of  disability  to  act. 

Although  the  sheriff  cannot  levy  upon  property  except 
during  the  Ufe  of  the  execution  ( DavoeY.  iJlliott,  2  Caines, 
244;  Hathaway  v.  Howell  54  N.  Y.,  97),  he  yet  caji  com- 
plete the  act  already  initiated  bv  the  levy  by  seUing  after 
the  return  day,  {Davoe  v.  Elliott^  supra),  and  it  is  often  in- 
dispensable to  the  security  of  the  rights  of  the  plaintiff  that 
he  should  retain  his  writ  for  that  purpose. 

It  is  not  questioned  but  that  a  stay  procured  by  an  appeal 
and  security  given  thereon  ojjerates  as  a  suspension  oi  the 
time  within  wiich  the  sheriff  is  reqiiired  to  return  the  writ, 
and  in  such  a  case  the  sheriff  retains  the  execution  and  a 
levy  made  thereon  until  the  final  determination  of  the  ap- 
peal, even  though  years  elapse,  and  then  in  case  of  affirm- 
ance of  the  origmal  judgment  makes  the  amount  bv  virtue 
of  his  original  levy.  The  stay  effected  by  an  appeal  simply 
restrains  the  officer  from  collecting  the  execution.  His 
power  to  retmn  the  writ  is  not  in  terms  extended  or  re- 
stricted and  is  not  effected  unless  the  right  to  enforce  the 
writ  suspends  its  requirement  to  make  return  within  siity 
days.  Yet  I  think  it  has  never  been  doubted  that  it  was 
the  duty  of  a  sheriff  to  hold  his  execution  and  levy  after 
appeal  and  until  the  final  determination  of  the  case.  The 
analogy  between  such  a  stay  and  the  one  under  discussion 
seems  perfect  and  r^uires  us  to  hold  that  any  stay  which 
restrains  the  sheriff  from  enforcing  the  execution  suspends 
the  running  of  the  time  in  which  ne  is  required  to  return 
the  writ.  It  is  also  claimed  by  the  appellant  that  the  bank- 
rupt court  had  no  authority  to  make  the  order  in  question 
r^raining  the  sheriff  from  selling  the  property.  We  think 
this  point  is  not  sustainable. 

It  cannot  be  questioned  but  that  the  judgment  debtor, 
whose  property  had  been  taken  by  a  sheriff  under  execu- 
tion, remams  its  general  owner,  subject  only  to  the  special 
property  acquired  by  the  sheriff  by  reason  of  his  levy  and 
nis  right  to  dispose  of  so  much  thereof  by  sale  as  may  be 
required  to  satisfy  the  execution.  Scott  v.  Morgan,  94  N. 
Y.,  508.  The  residue  of  property  remaining  unsold  after 
satisfaction  of  the  judgment  reverts  to  the  debtor  by  virtue 
of  his  ownership.  While,  however,  still  in  the  hands  of 
the  sheriff,  it  is  liable  to  attachment  and  levy  on  behalf  of 
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other  creditors,  and  the  resulting  interest  in  the  surplus 
constitutes  property  in  the  debtor  subject  to  be  reached  by 
creditors  generally  under  the  bankrupt  law.  Ansonia  Brass 
and  Copper  Co,  v.  Babbitt,  74  N.  Y.,  401. 

The  order  in  question  ^as  made  by  the  district  court  of 
the  United  States  for  the  Southern  district  of  New  York,  in 
a  proceeding  in  bankruptcy  instituted  by  the  judgment 
debtor,  and  upon  an  appUcation  bj  him,  showing  among 
other  things  the  seizure  by  the  shenflf  of  his  property  under 
an  execution  issued  upon  a  judgment  recovered  in  the 
supreme  court  by  the  plamtiff  herein,  and  which  was 
alleged,  to  have  been  obtamed  fraudulently  and  in  violation 
of  the  provisions  of  the  bankrupt  act.  The  order  was  made 
on  the  27th  day  of  November,  1875,  and  purported  to  restrain 
the  plaintiff  herein  and  the  defendant  "from  interfering  in 
any  way  wnth  the  said  property  (held  by  the  sheriff  under 
levy)  of  said  "  bankrupt  until  the  further  order  of  the  court. 
The  plaintiff  herein  assumed  the  validity  of  this  order,  and 
appeared  m  the  bankrupt  court  upon  an  appUcation  to 
vacate  it,  and  for  leave  for  the  sheriff  to  sell  under  his  ex- 
ecution. Upon  this  application  an  order  was  made  by  the 
bankrupt  court,  on  the  seventeenth  day  of  December,  tnere- 
after  vacating  the  stay,  and  granting  leave  to  the  sheriff  to 
sell,  and  plaintiff  avails  itself  of  sum  leave.  Dorrance  v. 
Henderson,  92  N.  Y.,  406. 

Without  entering  into  a  general  discussion  of  the  jurisdic- 
tion of  the  bankrupt  court,  we  may  say  that  we  entertained 
no  doubt  of  their  power  to  examine  into  the  validity  of 
alleged  claims  upon  the  bankrupt's  property,  and  restrain 
by  temporary  injunction  the  sale  and  disposition  thereof 
during  the  pendency  of  proceedings  in  bankruptcy  in  such 
coiu-t.  This  must  result  from,  and  is  the  necessaiy  inci- 
dent of.  the  power  conferred  upon  them  to  collect  and 
marshal  the  bankrupt's  assets,  and  ascertain  and  liquidate 
the  hens  and  other  specific  claims  thereon.  Section  4972, 
Rev.  St.  U.  S.  Any  other  view  would  render  such  courts 
powerless  to  enforce  the  provisions  referred  to.  Express 
power  to  stay  proceedings  instituted,  in  any  court,  by  the 
creditors  of  a  bankrupt,  for  the  collection  of  debts  provable 
in  bankruptcy  against  him,  and  for  stay  of  execution 
thereon,  is  also  given  by  section  5106  of  the  Revised  Statutes 
of  the  United  States. 

The  judgment  should  be  afl&rmed. 

All  concur. 

Note— The  amount  in  dispute  in  this  action  was  $80.79.  The  case  nas  been 
in  constant  litinition  since  January,  1876;  has  been  four  times  tried;  was  four 
times  on  appeal  to  the  general  term  of  the  city  court;  three  times  on  appeal  to 
the  general  term  of  the  common  pleas,  and  twice  (on  leave  granted)  to  the  court 
of  appeals     The  costs  taxed  against  the  plaintiff  amount  to  over  $2,100. — EdJ 
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Alexander  C.  Morrison,  Ed^'t,  v,  John  Van  Benthuysen 

et  al,y  App'lts. 

iCourt  of  Appeals,  Filed  November  £3,  1886.) 

Practice — Compulsory  referbnce — When  not  permittbd.n 

Plaintiff's  assignor  bought  upon  au  execution  against  G.  his  individual 
interest  in  the  lirm  property  of  T.  &  U.,  of  which  nrm  G.  was  a  member. 
Thereafter  upon  a  sale  upon  executions,  upon  judgments  against  the  lirni, 
the  firm  property  was  sold  to  "W.  lor  a  sum  less  than  sufficient  tj  pay  the 
firm  debts.  The  complaint  sought  to  set  aside  the  sale  as  fraudulent  and 
asked  tliatthe  vendee  account  for  the  use  of  the  property  and  its  value,  and 
that  his  judgments  be  satisfied  out  of  such  assets,  and  that  the  balance  be 
paid  to  plainliflf,  who  claim  d  to  be  entitled  thereto  under  an  execution  sale 
of  one  partner's  interest  in  the  1  rm ;  the  complaint  also  asked  that  a  re- 
ceiver be  appointed  to  sell  the  property  and  give  the  plaintiff  two-thirds 
thereof,  that  being  the  proportion  of  the  capital  represented  by  the  interest 
which  the  plaintiff  had  acquired  ;  a  partnership  accounting  was  not  asked 
for,  nor  was  the  sole  surviving  partner  made  a  party.  HeTd,  that  the  only 
accountinff  requisite  or  sought  was  as  to  the  value  of  the  property  ftaudu- 
lently  sold,  the  value  of  its  use,  and,  possibly,  the  insurance  received  on 
part  thereof  which  had  been  destroyed  by  fire ,  that  these  are  purely  items 
of  dama^  and  involve  no  long  account,  and  that  therefore  the  action  did 
not  permit  of  a  compulsory  reference. 

iV^.  C  Moak  with  Messrs.  Doyle  &  FittSy  for  app'lts;  E.  F. 
Buicird,  forresp't. 

Finch,  J. — This  appeal  involves  a  question  of  power  to 
order  a  compulsory  reference.  The  special  term  made  such 
order,  but  the  general  term  reversed  it,  holding  that  no 
power  existed  to  grant  it.  The  action  was  an  equitable 
one.  The  complaint,  in  substance,  alleged  that  the  assignor 
of  the  plaintin  became  the  owner  through  an  execution 
sale  of  the  interest  of  one  Thompson  in  the  partnership 
property  of  Thompson  &  Howocks,  and  so  entitled  to  as- 
certein  and  recover  that  interest;  that,  upon  judgments  and 
executions  against  the  partnership  property,  the  whole  of  it 
was  sold  to  George  Warhurst  at  a  price  very  far  below  its 
actual  value;  that  the  sacrifice  was  occasioned  by  the 
fraudulent  conduct  of  Warhurst  in  preventing  purchasers 
from  bidding  by  a  false  representation  of  a  chattel  mort- 
gage incumbrance,  and  a  direct  bargain  with  another 
judgment  creditor  not  to  bid;  that  Warhurst  transferred 
the  property  purchased  to  the  defendants,  Jane  Van  Ben- 
thuysen and  Annie  Howocks,  by  a  convejrance  made 
without  consideration,  and  with  a  fraudulent  intent;  that 
Warhurst  is  dead,  and  the  defendant  Nuttall  is  his  executor, 
and  Thompson  went  into  bankruptcy,  and  all  his  rights 
passed  to  the  defendant  Hicks,  as  assi^ee;  that  Howocks, 
by  a  compromise  arrangement,  had  satisfied  all  the  debts  of 
the  firm;  and  that  Warhurst  and  his  fraudulent  vendees 
had  used  some  of  the  property  purchased,  had  sold  some, 
and  collected  insurance  money  upon  a  portion  destroyed 
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by  fire.  The  relief  asked  is  that  the  sale  to  Warhurst  be 
set  aside;  that  his  estate  and  his  fraudulent  vendees  account 
for  the  use  of  the  property,  and  its  value;  that  the  War- 
hurst judgments  be  satisfied  out  of  those  assets,  and  the 
balance  be  paid  to  plaintiff  and  Thompson's  assignee;  and 
that  a  receiver  be  appointed  to  seU  the  property,  and  give 
to  the  plaintiff  two-thirds  of  it,  that  having  been  Thomp- 
son's proportion  of  the  capital. 

To  this  action  Howocks,  one  member  of  the  firm,  and  the 
sole  surviving  partner,  is  not  a  party.  No  accounting  of 
the  partnership  assets  is  asked  for  on  either  side,  and  none 
can  be  had  in  his  absence.  It  is  not  for  us  to  conjecture 
how  the  plaintiff's  action  can  be  maintained  without 
making  Howocks  a  party.  If  it  can  be,  it  wiU  be  because 
no  partnership  accounting  is  required.  If  it  cannot  be, 
the  plaintiff  may  be  obUged  to  amend  his  complaint,  and 
bring  in  Howocks' as  a  party,  and  then,  for  the  first  time, 
such  an  accoimting  will  l)ecome  possible  and  necessary. 
But  as  the  case  stends,  the  only  accounting  requisite  or 
sought  is  to  ascertain  the  value  of  the  property  fraudu- 
lently sold,  the  value  of  the  use,  and,  possibly,  the  amount 
of  insurance  realized.  These  are  jpurcly  items  of  dam- 
age and  involve  no  accounting.  Camp  v.  IngersoU^  86 
N.  Y.,  433. 

The  theory  of  the  plaintiff  is  that  he  wiU  be  entitled  to 
the  whole  or  two-thirds  of  such  aggregate  values.  He, 
perhaps,  may  seek  to  uphold  that  theory  by  the  contention 
that  the  sale,  though  void  as  to  plaintiff,  is  good  as  to 
Howocks,  who  does  not  repudiate  it,  and  so  has  lost  aQ  in- 
terest in  the  question,  or  in  the  fruits  of  the  Utigation;  or 
upon  some  other  ground,  as  yet  undisclosed.  But,  what- 
ever else  may  be  true  about  the  case,  it  seems  entirely 
certain  that  there  can  be  no  receivership  of  the  partnership 
assets,  and  no  administration  and  settlement  of  its  affairs, 
in  an  action  to  which  the  sole  surviving  partner  is  not  a 
party.  It  follows  that  no  long  account  was  involved  in 
the  action,  and  that  the  decision  of  the  general  term  was 
correct. 

The  order  appealed  from  should  be  aflirmed,  with  costs. 

All  concur. 

Matter  of  the  accounting  of  ELBRmoE  T.  Glk^jy  as  trustee 
under  the  will  of  Peter  P.  Goeut,  deceased.* 

(Court  of  Appeals,  Filed  Nowmber  23,  JS.SO.) 
1.  Will — ^Ltfb-tenart — Remaindebmait — ^Who  BarriTLEDTo  accretion  of 

TRUST  FUND. 

Wbere  a  testator  provided  for  the  investment  of  a  certain  fixed  sum  **  in 
funded  stock  of  the  United  States,  or  of  the  state  of  New  York,  or  in  good 

lAflarmingSeilun,  643,  «/.•>. 
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bonds  and  mortgage  on  real  estate,"  with  direction  to  pay  "the  annual  in- 
terest income  and  dividends  thereof"  to  his  daughter,  G.,  during  her  life, 
and  upon  her  death  to  divide  *'  principal  or  capital  sum  aforesaicT"  among 
certain  persons.  Held,  that  the' surplus  or  increase  over  the  original  invest- 
ment resulting  on  the  sale  of  the  securities  by  the  trustee  after  the  death  of 
the  life-tenant  belonged  to  the  remaindermen  and  not  to  the  representatives 
of  the  life-tenant. 

2.  Trust  funds — Iitvestment — Ratification  by  parties  interested. 

Where  the  trustes  under  a  will  invested  part  of  the  fund  in  unauthor- 
ized securities  with  the  acquiescence  and  approval  of  the  life-tenant  and 
remaindermen,  the  earnings,  income  and  increase  of  said  securi  i^  would 
be  subject  to  the  same  rules  of  division  and  distribution  as  though  invested 
in  accordance  with  the  terms  of  the  will. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  a  judgment  of  the  special 
term,  directing  the  distribution  of  a  trust  estate. 

E.  L.  Fancher,  with  Messrs.  Miller  &  McFarlane,  for 
Elbridge  T.  Grerry,  as  ex'r  of  Jean  B.  Goelet,  app'lt;  Oeorge 
O.  Ktpp,  for  Eobert  Groelet  and  Ogden  Goelet,  resp'ts. 

EuGER,  C.  J. — The  matter  here  in  controversy  arises 
between  the  representatives  of  the  life-estate  and,  certain 
remainder-men,  with  reference  to  the  proper  distribution 
between  them-of  an  increase  in  the  amount  of  the  trust 
fund  discoverable  upon  a  sale  of  the  securities  in  which  it 
was  invested,  after  the  life-estate  terminated.  The  frnid 
was  created  in  the  year  1828,  under  the  will  of  Peter  P. 
Goelet,  devising  to  his  executors,  as  trustees,  the  sum  of 
$50,000,  to  invest  *^in  funded  stock  of  the  United  States  or 
of  the  state  of  New  York,  or  in  good  bonds  and  mortgages 
on  real  estate:"  with  directions  to  pay  *Hhe  annual  interest, 
income  and  dividends  thereof"  to  his  daughter  Jean  B. 
Goelet  during  her  life,  and,  upon  her  death  leaving  no 
issue,  to  divide  the  '* principal  or  capital  sum  aforesaid" 
**  among:  my  other  children,  m  equal  propjortions."  A  codi- 
cil to  said  will,  made  in  the  same  year,  increased  the  said 
fund  by  an  additional  sum  of  $20,000;  which,  upon  the 
death  of  said  Jean  B.  Goelet  without  issue,  was  also 
directed  to  be  paid  to  her  surviving  brothers  and  sisters,  or 
to  their  respective  representatives. 

During  tne  existence  of  this  trust,  which  extended  for 
fifty-four  years,  to  the  death  of  Jean  B.  Goelet,  in  1882,  the 
annual  interest  collectable  upon  the  sum  invested  was  duly 
paid  to  her  by  its  trustees.  It  does  not  appear  affirmatively 
m  the  case  in  what  securities  the  capital  sum  wa3  origi- 
nally invested,  or  when  any  investment  or  conversion  of 
them  occurred;  but  the  evidence  shows  that  in  1880  it  was 
represented  in  unequal  proportions  by  United  States  bonds, 
bonds  of  the  cities  of  New  York  and  Brooklyn,  bonds  and 
mortgages  on  real  estate,  and  the  sum  of  $3,424.95  in  cash. 
N.Y.  Eep.,Vol.  m.        87 
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The  cash  seems  to  have  been  the  resiilt  of  an  increase  in 
the  value  of  some  securities  exchanged  or  converted  by  the 
trustee  prior  to  1880.  In  April,  1880,  an  order  was  made 
by  the  supreme  court  in  a  proceeding  instituted  bv  Robert 
Goelet  and  Ogden  Goelet,  who,  with  Elbridge  T.  Gerry, 
had  succeeded  to  the  said  ti-usteeship  under  the  will  of 
Peter  Goelet,  who  died  in  1879,  to  ascertain  the  amoimt  of 
said  fund,  the  securities  in  which  it  was  invested,  and 
to  obtain  their  discharge  from  the  duties  and  obhgations  of 
said  trusteeship  upon  the  deUvery  of  said  trust  funds  to 
their  associate,  Mr.  Gerry.  Jean  fe.  Goelet  and  Mr.  Gerry 
were  both  parties  to  this  proceeding,  and  acquiesced  in  the 
order  of  the  coiuii  appointing  Mr.  Gerry  sole  trustee,  and 
defining  the  securities  and  capital  of  the  trust  fund,  as  it 
then  existed. 

It  may  fairly  be  assumed  from  the  evidence  that  this  fund 
has  already  been  kept  invested  in  securities  upon  which  there 
was  a  fixed  rate  of  interest,  payable  annually,  determinable 
Ijy  the  provisions  of  the  security,  and  that  it  has  never 
been  possible  for  the  trustee  to  receive  or  secure  therefrom 
any  extra  dividends,  or  any  greater  annual  income,  than 
that  producible  bv  fixed  rates  of  interest.  A  sale  of  these 
secunties  by  the  trustee  after  the  death  of  the  life-tenant 
resulted  in  a  siu-plus  of  nearly  $23,000  over  the  amount  of 
the  original  investment,  and  this  sum  is  claimed  respect- 
ively by  the  representatives  of  the  life-tenants  and  by  the 
remainder-men. 

The  primary  rule  for  the  determination  of  questions  aris- 
ing upon  the  construction  of  wills  is  the  ascertainment  of  the 
intent  of  the  testator  from  a  consideration  of  its  provisions. 
In  the  case  in  hand  the  will  provides  specifically  for  the  in- 
terest which  the  legatee  for  life  was  to  take  in  the  fund 
audit  is  hmited  to  the  ^^ annual  interest,  income  and  divi- 
dends thereof."  All  beyond  this  must  of  necessity  have 
been  intended  to  go  to  the  remainder-men,  for  there  are  no 
other  persons  who  could  lawfully  take  it. 

This  case  is  not  analogous  to,  and  presents  none  of  the 
questions  or  embarrassments  attending  the  division  of  gain 
or  profits  arising  upon  investments  in  trade  or  the  stock  of 
corporate  business  enterprises,  and  which  are  usually  repre- 
sented by  dividends,  either  regular  or  extra,  payable  m  cash, 
stock  or  scrip,  or  remaining  imdivided  in  the  hands  of  the 
corporation.  The  authorities  in  such  cases  are  very  numer- 
ous, and  show  that  it  is  often  a  matter  of  great  difficulty  to 
distinguish  with  precision  between  those  gains  constituting 
an  accretion  to  the  fund  and  those  which  legitimately  may 
be  termed  the  earnings  of  the  investment  properly  dis- 
tributable by  way  of  dividends  to  the  stockholders  of 
the  corporation.    In  this  case,  however,  the  investment  is 
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directed  to  be  made  in  securities  bearing  a  fixed  rate  of 
interest  which  can  neither  be  increased  by  the  prosperity 
or  diminished  by  the  misfortunes  of  the  debtors,  and  are 
eventually  to  be  satisfied  by  the  repayment  of  the  principal 
sum.  of  the  obligation. 

At  the  time  of  the  conversion  of  this  fund  by  the  trustee, 
he  held  in  his  hands  obUgations  which,  upon  their  face, 
called  for  the  repayment  to  him  of  the  sum  of  $70,000  only, 
and  the  purchasers  from  him  received  obligations  which,  at 
maturity,  were  redeemable  by  the  obligors  at  that  sum. 

The  cause  occasioning  the  increase  in  question  seems  to 
have  been  a  depreciation  in  the  rate  of  interest  affected  by 
natural  causes,  and  which  gave  an  increased  value  to  securi- 
ties bearing  the  higher  rates  of  former  times.  This  con- 
stituted in  no  sense  a  profit  upon  the  investment,  but  was 
an  accretion  to  the  fund  itself  arising  from  natural  causes, 
and  was  liable  to  be  altogether  lost  oy  the  approximation 
of  the  securities  to  the  period  of  their  maturity.  The 
benefit  derivable  from  this  condition  was  enjoved  annually 
by  the  beneficiaries  of  the  fund  in  the  increasea  value  of  the 
income  derivable  therefrom.  Had  the  Ufe-tenant  lived  to 
the  maturity  of  the  bonds,  she  would  have  received  in 
annual  interest  the  entire  difference,  if  any  existing  at  any 
time  prior  thereto,  between  the  face  and  market  value  of 
these  securities. 

The  theory  of  the  will  did  not  contemplate  any  traffic  in 
securities  by  the  trustee,  but  a  permanent  investment  in 
interest-bearing  obligations,  subject  to  be  sold  or  exchanged 
only  when  the  exigencies  of  the  trust  required  it  to  be 
done. 

It  is  quite  clear  that  the  life-tenant  could  not  have  com- 
pelled the  trustee  to  seU  or  convert  securities  lawfully  pur- 
chased and  held  by  him  upon  the  ground  that  their  market 
value  had  appreciated  in  his  hands  any  more  than  he  could 
have  compelled  her  to  make  good  any  depreciation  in  the 
value  of  such  seciuities.  The  acquisition  and  retention  of 
such  securities  was  one  of  the  objects  contemplated  by  the 
will  of  the  testator,  and  was  essential  to  execute  his  de- 
signs and  a  proceeding  to  compel  a  sale  of  the  securities 
would  plainly  have  been  contrary  to  his  intent  in  creating 
the  trust.  If  the  will  had  required  the  trustees  to  invest  in 
real  estate  the  rents,  income  and  profits  of  which  were  made 
payable  to  the  life-tenant  with  remainder  over,  it  cannot  be 

?[uestioned  but  that  any  increase  of  the  value  of  the  land 
rom  natural  causes  would  have  been  an  accretion  to  the 
capital  and  inured  to  the  benefit  of  the  remaindermen. 
Perry  on  Trusts,  p.  486;  Cogmvell  v.  Cogswell,  2  Edw. 
Ch.,  240.  And  we  can  see  no  difference  in  principle  be- 
tween this  case  and  the  one  supposed. 
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The  question  here  presented  was  up  in  the  cases  of 
Townsend  v  U,  S,  Trust  Co.  (3  Redf.,  222),  and  Whitney 
V.  Phoeiiix  (4  id.,  180),  before  the  surrogate  of  New  Yor^ 
and  it  was  there  held  that  an  enhancement  of  the  value  of 
United  States  bonds  held  in  trust  went  to  the  remainder- 
men, and  not  to  the  legatee  for  life.  These  decisions  accord 
with  our  views. 

The  cases  cited  by  the  learned  counsel  for  the  appellant 
may  be  all  classified  as  cases  where  the  terms  of  the  trust 
authorized  investments  in  the  stock  of  private  corporations 
or  trading  enterprises  whose  profits  are  largely  affected  by 
the  vicissitudes  of  business  and  trade,  and  the  disposition 
of  whose  ^ains  and  profits  is  lar^elv,  if  not  wholly,  left  to 
the  discretion  of  the  managers  ot  the  enterprise.  In  such 
cases  it  was  plainly  the  intention  of  the  settler  of  the  trust 
that  the  life  tenant  should  have  the  advantage  of  any  ex- 
tiTiordinary  profits  realized  from  the  investment. 

As  we  before  said,  these  cases  are  not  analogous.  The 
circumstance  that  the  trustee  in  this  case  at  some  time  in-: 
vested  a  portion  of  the  funds  in  unauthorized  securities 
would  not  seem  to  have  effected  any  change  in  the  respective 
rights  of  the  hf  e-tenant  and  remaindermen  in  the  corpus  of 
the  trust.  When  the  facts  came  to  their  knowledge,  in 
1880,  they  each  and  all  seem  to  have  acquiesced  in  and  ap- 
proved tne  action  of  the  trustee  in  making  the  investment, 
and  it  cannot  now  be  objected  on  the  part  of  either  of  them 
that  any  interest  of  theirs  was  thereby  varied  or  changed. 
It  was  optional  with  those  parties  at.  that  time  by  taking 
appropriate  proceedings  for  that  purpose,  to  have  reqimm 
the  defaulting  trustee  to  invest  the  fund  in  the  securities 
specified  in  the  wiU,  or  make  compensation  in  some  other 
form  for  the  damages,  if  any,  occasioned  by  his  wrongful 
act,  but  it  was  also  competent  for  them  to  ratify  and  ap- 

Erove  the  action  of  the  trustee  by  accepting  the  securities 
eld  by  him  as  representing  the  trust  fund,  and  this,  we 
think,  was  determined  by  the  proceedings  taken  to  release 
Robert  and  Qgden  Goelet  from  the  duties  of  trustees  under 
the  win.  The  action  of  the  trustee  in  making  the  invest- 
ments in  question  was  sagacious  and  inured  to  the  benefit 
of  all  the  parties  concerned,  and  they  should  not,  after  long 
acquiescence  in  such  deaUng,  be  allowed  to  obtain  an  ad- 
vantage by  questioning  its  legahty. 

But  further  than  this  we  thiinc  the  securities  in  which 
the  funds  were  actually  invested  by  the  trustee  imtil 
changed  by  some  proceedings  taken  for  that  purpose,  so  far 
as  the  beneficiaries  were  concerned,  rej)resentea  the  trust 
fund,  and  their  earnings,  income  and  increase  would,  as 
between  the  several  jjarties  interested  therein,  be  subject  to 
the  same  rules  of  division  and  distribution  as  though  it  had 
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been  invested  and  kept  on  interest  in  accordance  with  the 
terms  of.  the  will.  The  remaindermen  could  not  thereby  be 
deprived  of  a  natiu-al  accretion  to  the  fund,  however  in- 
vested, or  the  Ufe-tenant  become  entitled  to  an  increase, 
which  if  the  fund  had  been  lawfully  invested  would  not 
have  accrued  to  her.  Indeed,  in  prosecuting  this  proceed- 
ing the  representatives  of  the  hfe-tenant  have  ratmed  the 
acts  of  the  trustee  in  making  the  investment  in  question  by 
treating  the  unauthorized  securities  as  the  corpus  of  the 
fund,  and  claiming  their  increased  value  as  income  earned 
bv  the  employment  of  the  capital.  In  other  words,  while 
claiming  tne  advantage  to  be  derived  from  the  unauthorized 
act  of  the  trustee,  they  insist  that  such  act  was  the  eflBcient 
cause  of  transforming  what  was  otherwise  an  accretion  to 
the  fund,  going  to  the  remaindermen,  into  profits  accruing 
to  the  life  tenant. 

The  Ufe-tenant  was  not  the  sole  party  interested  in  the 
determination  of  this  question,  and  masmuch  as  she  during 
her  lifetime  and  the  remaindermen  also  acquiesced  in  and 
approved  the  conduct  of  the  trustee  in  making  the  invest- 
ment, her  representatives  shoiild  not  now  be  allowed  to 
acquire  an  advantage  by  denying  the  lawfulness  of  his 
proceeding. 

The  judgment  of  the  court  below  should  be  affirmed, 
without  costs  to  either  party. 

AU  concur.  

Jennie   E.   Gardinier,   Admin'x,   Eesp't,  r.   New  York 
Central  and  Hudson  Eiver  Eailroad  Co.,  App'lt. 

(Court  of  Appeals,  FOed  Noven.her  2S,  1886,) 
KsoLioENCE — Action  for  damages  for  death  occasioned  by — Failure 

TO  CONNECT  DEATH  WITH  NEGLIGENCE. 

In  an  action  brought  by  the  plaintiff  to  recover  dama^  for  the  death 
of  the  intestate,  occasioned  by  the  negligence  of  the  defendant,  the  evi- 
dence showed  that  the  defendant  had  failed  to  restore  the  highway 
across  which  their  track  was  constructed  to  such  a  state  as  not  unneces- 
sarily to  have  impaired  its  usefulness,  or  to  make  the  passage  to  its  bridge 
safe  for  the  public.  It  was  also  shown  that  the  deceased  was  found 
lying  on  the  track  under  and  near  the  bridge,  and  that  the  injuries  from 
which  he  was  suffering — which  were  such  as  might  have  been  occasioned 
4.  by  a  fall  or  a  blow — ^were  the  cause  of  his  death.  Eeld,  that  it  was  not 
establislied  that  plaintiff's  intestate  was  affected  by  the  negligence  of  de- 
fendant, or  that  his  injuries  were  the  result  of  any  default  on  their  part; 
that  there  was  nothing  to  connect  the  injury  with  the  condition  of  the 
bridge,  or  with  the  failure  of  the  company  to  perform  its  duty  to  restore 
the  highway  to  a  proper  state,  or  to  make  the  passage  of  the  bridge 
safe;  and  hence,  a  verdict  against  the  company  could  not  be  sustained . 

Appeal  from  judgment  of  supreme  court,  general  term, 
third  department,  affirming  a  judgment  of  the  Montgom- 
ery circuit,  on  a  verdict  for  plaintiff  in  action  to  recover 

'  Reversing  86  Hun,  647,  w^m. 
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damages  for  negligence  causing  the  death  of  plaintiflPs 
intestate. 

The  complaint,  among  other  things,  alleged  ''That  at  the 
village  of  Fonda,  in  the  county  of  Montgomery,  at  a  point 
where  the  pubhc  highway,  leading  from  Fultonville  to 
Fonda,  and  oetween  the  Mohawk  river  and  the  Mohawk 
turnpike,  crosses  the  railway  track  of  defendant,  is  a 
bridge,  erected  and  maintained  by  defendant,  for  the  pur- 
pose of,  and  for  the  use  of  the  traveling  pubUc,  crossing  de- 
fendant's railway  track  over  the  same  upon  said  highway, 
and  which  said  bridge  it  was  the  duty  of  the  defendant  to 
keep,  maintain  and  have,  for  the  use  of  the  pubhc  to  travel- 
in  a  safe  and  proper  condition,  properly  protected  and 
guarded,  for  the  safe  passage  of  all  persons  desiring  to 
cross  the  same;  that  the  span  of  said  bridge,  crossing 
over  said  railway  track,  rests  at  either  end  thereof  upon 
stone  abutments  raised  from  the  level  of  said  railway  track, 
nearly  perpendicular  or  vertical,  to  a  height  sufficient  to  ad- 
mit of  the  engines  of  defendant  to  pass  under  said  bridge, 
at  least  from  ten  to  twenty  feet  high ;  that  the  width  of  said 
span  of  said  bridge  is  less  than  the  full  width  of  said  high- 
way, so  that  in  the  approach  to  said  bridge,  upon  said  high- 
way, on  either  side  tnereof ,  where  said  highway  meets  the 
floor  of  said  bridge,  there  is  a  space  of  several  feet  between 
the  comer  of  thel)ridge  and  the  side  of  said  highway,  and  a 
wing  wall,  nearlv  perpendicular,  extending  either  way  from 
the  floor  of  said  bridge ;  that  at  the  northwest  comer  of  said 
bridge,  at  the  time  hereinafter  stated,  the  defendant  care- 
lessly and  neghgently  left  said  wing  wall,  for  several  feet 
where  the  sard  highway  approached  said  bridge,  without 
any  proper  or  sufficient  guard  fence  or  railing  to  prevent 
persons  approaching  said  bridge  from  falling  over  said  wall, 
and  down  towards  and  upon  said  railway  track,  and  left  the 
same,  and  carelessly  and  negUgently  permitted  the  same  to 
remain  in  an  unsafe,  unguarded  and  dangerous  condition." 

The  complaint  further  stated,  ''upon  iriformation  and  be- 
Uef,  that  the  plaintiff's  intestate,  John  H.  Gardinier,  de- 
ceased, in  his  hfetime  and  on  the  17th  day  of  December,  in 
the  jrear  1881,  in  the  evening  of  the  said  day^  was  at  Fonda, 
in  said  county,  and  started  to  go  from  said  village  of  Fonda, 
by  the  way  of  said  highway  and  bridge,  to  Fultonville, 
where  he  resided,  and  in  attempting  to  approach  and  cross 
said  bridge,  in  the  night  time,  did,  without  any  want  of 
care  and  without  any  fault  or  negligence  on  his  part,  acci- 
dently  walk  over  and  fall  over  said  wall  of  sard  bridge, 
down  to  and  upon  the  stone,  iron  and  earth  below,  whereby 
he  was  injured,  rn  his  person,  insomuch  that  from  said  in- 
jury he  died,  and  his  death  was  caused  solely  by  the  injuiies 
received  in  said  fall ;  and  said  fall  and  injury  was  caused 
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solely  by  the  negligence  and  carelessness  of  defendant  in 
keeping  said  abutment  and  wing  wall  unguarded,  and  un- 
protected, £|Jid  in  such  unsafe  and  dangerous  condition." 
C,  D,  Prescott,  for  app'lt;  R.  B,  Fim,  for  resp't. 

Danforth,  J. — We  have  evidence  from  one  side  only, 
and  on  that  it  is  not  difficult  to  find  that  defendant  failed  in 
its  duty  to  restore  the  highway  across  which  its  track  was 
constructed,  to  such  a  state  as  not  unnecessarily  to  have  im- 
paired its  usefulness,  or  to  make  the  passage  to  its  bridge 
safe  for  the  pubUc.  But  we  do  not  discover  from  the  record 
or  the  argument  of  counsel  that  plaintiff's  intestate  was 
affected  by  its  negUgence,  or  that  his  injuries  were  caused 
by  any  default  on  its  part. 

The  complaint  states  that  he  was  on  the  evening  of  the 
17th  of  December,  1881,  at  Fonda,  ^'and  started  to  go  from 
thence  to  Fulton viUe  where  he  resided,  and  in  attempting 
to  approach  and  cross  the  bridge  in  the  night  time,  fell  over 
the  wing  wall  of  the  bridge  and  was  killed." 

The  evidence  shows  that  he  was  found  between  eleven 
and  twelve  o'clock  of  the  night'  of  that  day,  lying  on  the 
track  under  and  near  the  bridge,  badly  hurt.  The  physi- 
cian who  was  soon  in  attendance  discovered  slight,  super- 
ficial scalp  wounds,  no  broken  bones,  but  *'he  was  suffer- 
ing from  ^ shock  concussion,'"  and  from  this  cause  soon 
after  died.  He  was  hardly  able  to  make  a  sound,  soon 
became  unable  to  speak,  and  gave  no  explanation  of  the 
circumstances  which  led  to  his  condition.  The  same  wit- 
ness testified  that  the  injury  was  such  as  might  have  been 
caused  by  faUing  from  the  abutment  of  the  bridge  on  the 
railroad  track  or  from  a  car  or  by  a  blow,  *'but  the  proba- 
bility was,  from  the  general  condition  of  the  man,  that  it 
was  a  fall." 

It  was  evident  that  the  jury  suppUed  an  impoi-tant  but 
unproven  fact  by  mere  surmise,  and  not  on  inference. 
They  assumed  that  the  deceased  was  at  the  wing  wall  going 
towards,  or  was  on  the  bridge  when  the  accident  occurred. 
But  of  this  there  was  no  evidence.  He  was  not  seen  at  the 
bridge,  or  upon  or  at  its  approaches.  The  record  does  not 
show  that  he  was  during  the  evening  even  going  towards 
the  bridge  or  his  home,  which  lay  beyond  the  bridge,  or  that 
he  was  intending  to  do  so.  There  was  literally  no  evidence 
to  show  how  the  deceased  came  to  the  place  where  he  was 
found.  He  was  seen  at  the  Montgomery  hotel  in  Fonda, 
between  five  and  six  o'clock  in  the  afternoon;  at  eight  or 
half -past  eight  he  was  at  SneU's  hotel  in  Fonda,  *' which," 
the  witness  says,  *' was  on  the  road  going  from  Fonda  to 
Fulton ville,  by  the  street  railroad."  Another  witness  says: 
**  About  eight  or  half -past  eight,  I  saw  him  up  street  in  the 
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village  of  Fonda.  *  *  *  I  saw  him  go  down  street 
toward  the  Montgomery  hotel."  And  on  the  same  evening 
about  a  quarter  before  nine,  he  was  seen  '*at  the  meat 
market  at  Fonda."  Nothing  more  appears  as  to  the  where- 
abouts or  the  intentions  of  the  deceased  on  the  evening  or 
night  of  his  death. 

We  find,  therefore,  that  the  appellant's  counsel  is  right  in 
the  assertion  that  there  is  no  evidence  that  the  deceased 
was  ''  on  the  bridge  that  night,  or  that  he  was  seen  goin^ 
in  that  direction.'^  It  could  therefore  only  be  conjectm^ 
that  the  intestate  was  upon  the  wall  or  bridge,  but  there 
was  no  basis  in  the  evidence  to  support  the  conclusion,  and, 
without  that  fact  estabhshed,  the  condition  of  the  bridge 
becomes  unimportant. 

The  judgment  appealed  from  should  therefore  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

All  concur.  

People  op  the  State  of  New  York,  Resp't,  v.  Charles 
G.  Sherman  et  al.,  AppFts.' 

(Court  of  Appeals,  Filed  November  £S,  1886.) 

LiBEi/— CRiMmAL  PROSECUTION— Evidence— ADMissiBiLriT  of. 

Where,  on  the  trial  of  a  criminal  prosecution  against  a  newspaper,  the 
evidence  previously  introduced  tended  to  establish  that  all  the  defendants, 
except  one,  had  knowledge  of  the  sending  of  L.  (the  writer  of  the  article) 
and  n.  to  the  comptroller's  office;  that  they  had  made  an  examination 
there,  and  had  found  the  article  in  question  false;  that  a  retraction  was 
prepared  and  the  publication  thereof  refused,  and  the  libelous  article  re- 
published. Held,  that  the  testimony  of  a  clerk  in  the  comptroller's  office 
that  L.  and  H.  visited  the  said  office  at  the  time  stated  and  looked  over 
the  books,  was  admissible,  both  as  relating  to  the  main  issue  involved  and 
as  constituting  a  part  of  the  res  gestcB,  and  as  corroborating  the  evidence 
of  accomplices. 

Appeal  from  judgment  of  supreme  court,  general  term, 
third  department,  affirming  a  judgment  and  conviction  of 
defendants  in  a  criminal  prosecution  for  libel. 

N.  C.  Moaky  for  appl't;  Charles  E.  Patterson,  for  resp'ts. 

'Miller,  J.— The  defendants  were  convicted  of  participa- 
tion in  the  pubhcation  of  a  Ubel  against  one  Sheary.  The 
aJleged  libelous  article  was  pubhshed  in  a  newspaper  printed 
by  a  corporation,  with  which  all  the  defendants  were  con- 
nected in  some  capacity.  Upon  the  trial,  proof  was  given 
to  establish  that  the  libelous  article  in  question  was  written 
by  one  Lowery ;  that  it  was  pubhshed  in  the  fii-st  edition  of 
the  newspaper  in  question;  that  upon  its  perusal  immedi- 
ately after  the  printing  of  the  newspaper,  a  question  was 
made  as  to  the  truth  or  the  charges  contained  in  the  article 
pubhshed,  which  related  to  the  disbursement  of  money  for 
street  cleaning  piu7X)ses  in  connection  with  the  comptroller's 

'  Afflnninff  43  Hun,  641,  7nem. 
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office  in  the  dty  of  Troy,  and  thereupon  said  Lowery  and 
one  Hennessey  were  sent  to  the  comptroller's  office  to 
ascertain  if  tne  charges  in  the  printed  article  were  true. 
They  reported  that  the  same  were  false,  and  an  article  was 
written  by  Hennessey,  in  season  for  the  second  edition, 
containing  a  retraction,  which  defendants  declined  to  pub- 
lish, and  issued  the  second  edition,  which  contained  said 
libelous  article  as  previously  pubUshed. 

The  testimony  of  Hennessey  and  Lowery,  in  regard  to 
their  going  to  the  comptroller's  office,  was  contradicted  by 
the  defendants,  and  each  of  them  denied  any  knowledge  of 
the  Ubelous  article  until  after  it  had  been  pubUshed  in  the 
second  edition  of  the  newspaper.  The  prosecution  then 
called  as  a  witness  one  De  Ireest.  a  clerk  in  the  comptrol- 
ler's office,  who  testified  that,  between  three  and  four 
o'clock  on  the  day  in  question,  Hennessey  and  Lowery 
come  to  the  office  of  the  comptroller  and  looked  over  the 
books.  The  evidence  was  confined  to  this  single  fact. 
The  defendants'  counsel  obiected  to  the  evidence  upon  the 
ground,  among  others,  that  it  was  not  competent  for  the 
I)eople  to  corroborate  the  alleged  truthfulness  of  the  wit- 
nesses, who  had  previously  testified  as  to  the  same  fact,  by 
proving  that  a  fact  which  they  stated  to  have  occurred  in 
the  absence  of  the  defendants,  or  either  of  them,  was  true. 
The  objection  was  overruled,  and  the  defendants  separately 
excepted  to  the  ruling  of  the  judge. 

We  think  there  was  no  error  in  the  admission  of  the 
evidence  objected  to.  Hennessey  had  sworn  that  the  de- 
fendants, with  the  exception  of  Sherman,  held  a  meeting 
after  he  and  Lowery  had  been  to  the  comptroller's  office, 
and  notified  them  that  the  printed  article  was  untrue.  The 
testimony  objected  to  and  introduced  corroborated  Hennes- 
sey's evidence.  The  evidence  previously  introduced  tended 
to  establish  that  all  the  def  enaants,  with  the  exception  of 
Sherman,  had  knowledge  of  the  sending  of  Lowery  and 
Hennessey  to  the  comptroller's  office;  that  thejr  had  made 
an  examination  there,  and  had  found  the  article  in  question 
to  be  false;  that  a  retraction  was  prepared,  and  the  pubU- 
cation  thereof  refused,  and  the  libelous  article  repubhshed. 
The  testimony,  therefore,  of  De  Freest  strongly  sustained 
the  other  evidence  introduced.  It  related  to  the  principal 
question  involved,  whether  the  defendants  had  knowledge 
of,  or  participated  in,  the  alleged  libelous  pubUcation.  It 
was  a  corroboration  in  regard  to  the  main  issue  involved 
upon  the  trial.  Although  the  facts  testified  to  by  De  Freest 
had  been  previously  proven,  yet,  as  it  was  material  and 
bore  upon  the  whole  case,  it  was  competent  to  estabUsh  by 
another  witness  what  had  already  been  proved.  It  added 
N.Y.  Rep.,  Vol.  HI.        88 
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to  the  weight  of  the  testimony  introduced  as  to  a  very  im- 
portant fact,  and  was  entirely  competent  additional  proof 
bearing  upon  the  issue  presented.  Even  if  it  be  regarded 
as  corroborating  another  witness,  as  it  related  to  the  main 
question  of  the  defendant's  guilt,  it  was  entirely  relevant. 
As  Lowery  was  an  accomphce,  and  on  his  evidence  alone 
no  conviction  could  be  had,  the  corroboration  was  proper 
and  the  evidence  material  to  prove  that  defendants  had 
knowledge  and  notice  as  to  the  falsity  of  the  charges  made. 

The  authorities  cited  by  the  learned  counsel  for  the  ap- 
pellants, to  sustain  his  position  that  the  evidence  was  mad- 
missible,  are  not,  we  think,  in  point.  The  visit  to  the 
comptroller's  oflBce  was  a  veiy  material  fact  which  bore  di- 
rectly upon  the  innocence  or  guilt  of  the  defendants.  It 
relates  to  the  motive  of  the  defendants,  and  the  question  of 
maUce,  which  was  involved  upon  the  trial.  If  the  defend- 
ants knew  that  the  charges  made  were  false  and  untrue, 
before  the  pubUcation  of  the  second  edition  of  the  news- 
paper, and  had  an  opportunity  to  correct  the  same,  proof  of 
such  knowledge  was  material  and  important.  The  time 
of  the  visit  was  important,  and  the  testimony  was  limited 
mainly  to  that,  and  might  well  have  been  proved  by  any 
number  of  witnesses. 

In  the  case  of  People  v.  Haynes  (56  Barb.,  450),  which  is 
relied  on,  the  evidence  held  to  be  incompetent  related  to  a 
collateral  matter,  which  had  no  direct  bearing  upon  the 
charges  made,  while  the  testimony  here  was  direct,  and 
connected  with  the  gravamen  of  the  offense  alleged. 

The  other  authorities  cited  are  also  inappUcable.  If  the 
testimony  here  can  be  regarded  as  a  corroboration  of  an 
accomphce,  it  related  to  a  fact  which  tended  to  fix 
the  gmlt  upon  the  persons  charged  with  the  offensej  but, 
as  we  have  seen,  it  was  otherwise  admissible  as  relatmg  to 
the  main  issue  involved,  and  as  constituting  a  part  of  the 
res  gestce. 

We  have  examined  the  other  questions  raised  by  the  ap- 
pellants' counsel,  and  .find  no  groimd  for  holding  that  any 
error  was  committed  by  the  court  in  its  rulings  in  regard 
to  them.  They  are  sufficiently  considered,  so  far  as  ma- 
terial, in  the  opinion  of  the  general  term. 

The  judgment  and  conviction  was  right  and  should  be 
affirmed. 

All  concxn:. 
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Chester  Dusty,  Eesp't,  v.  Magdatjna  B.  Lansing,  App'lt, 

{Bupreme  Court,  General  Term,  Third  Department,  Filed  November,  1886,) 

Pleadings — Supplemental  answer — When  allowed — Code  Civ.  Pro.. 
§644. 

The  cx>mplaint  contained  three  counts,  one  on  a  promissory  note  made 
by  one  B  and  defendant  to  plaintiff;  to  this  defendant  interposed  an  answer 
which  was  served  on  April  17,  1886,  the  action  having  been  comjnenced  on 
March  3d.  A  reply  to  the  counter-claim  contained  in  the  answer  was 
served  on  June  2d.  On  August  6th  defendant  noticed  a  motion  for  leave  to 
serve  a  supplemental  answer,  which  was  argued  on  August  24th  and 
denied.  The  proposed  supplemental  answer  in  part  alleged  that  in  March, 
1886,  B  brought  an  action  in  the  justice's  court  against  the  plaintiff  herein, 
and  that  the  plaintiff  did  not  set  up  this  note  as  a  counter-claim,  and  that 
defendant  signed  the  note  as  surety  for  B,  of  which  plaintiff  had  notice  at 
the  time.  Tlie  defendant  claims  that  by  a  neglect  to  int(»rpose  this  note  as 
a  counter-claim,  plaintilTs  claim  thereon  became  extinguished.  And  that 
as  the  clai  n  against  the  principal  is  extinguished,  that  against  the  surety 
is  also.  There  being  no  doubt  that  this  answer  was  offei^  in  good  faith, 
the  question  involved  being  important,  and  no  such  laches  appearing  as 
should  prevent  the  defendant  from  making  what  she  believed  to  be  a 
good  defepse,  it  was  on  appeal  ordered  that  the  order  of  the  lower  court 
be  reversed  and  and  the  aefendant  allowed  to  serve  her  supplemental 
answer. 

Robert  J, '  Sampson^  for  resp't;  CarroU  &  Fraser^  for 
appl't. 

By  the  Court. — The  complaint  has  three  counts.  The 
first  (and  the  only  one  to  be  considered  on  this  appeal)  is  on 
a  promissory  note  made  by  G.  F.  Beakley  and  ihe  defend- 
ant to  plaintiff.  To  this  count  the  defendant  answered  that 
she  signed  as  surety  to  Beakley,  of  which  plaintiff  at  the 
time  had  notice;  and  that  the  note  had  been  paid  and  satis- 
fied. This  answer  was  served  by  rqail  April  17,  1886,  the 
action  having  been  commenced  March  thh-d.  A  reply  to  a 
counter-claim  in  the  answer  was  served  June  secona. 

On  the  sixth  of  August  the  defendant  gave  notice  of  a 
motion  for  leave  to  serve  a  supplemental  answer.  The 
motion  was  heard  August  twenty-fourth  and  was  denied. 
The  defendant  appeals. 

The  facts  alleged  in  the  proposed  supplemental  answer 
are  as  foUows:  that  March,  1886,  Beakley  commenced  an 
action  in  a  iustices  court  against  Dusty  for  services  claiming 
forty-five  doUai-s;  that  Dusty  answered  and  denied  the 
cause  of  action  but  did  not  set  up  as  a  counter-claim  the 
promissory  note  set  forth  in  the  first  count  in  this  action; 
that  the  cause  was  tried  May  twelfth  and  a  judgment  ren- 
dered in  Beakley 's  favor  for*^$36.80  damages;  and  execution 
issued  and  returned  unsatisfied  June  twenty-first;  that  the 
defendant  in  this  action  signed  the  note  as  surety  for  Beak- 
ley, of  which  plaintiff  had  notice  at  the  tirne. 

The  defendant  claims  that  by  a  neglect  to  interpose  this 
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note  as  a  counter-claim  in  the  justice's  court  Dusty's  claim 
thereon  became  extinguished,  (Code  Civ.  Pro.,  §  2947),  and 
that  as  the  claim  against  the  principal  is  extinguished  that 
against  the  surety  is  extinguished  also. 

The  defendant  does  not  claim  that  if  she  were  not  a 
surety  for  Beakley  her  Uabihty  on  the  note  would  be  extin- 
guished, even  though  the  liability  of  Beakley  might  be. 

We  think  it  is  not  necessary  here  to  decide  the  question 
whether  the  proposed  answer  is  a  good  defense.  Our  in- 
quiry should  rather  be,  whether  it  is  offered  in  good  faith 
and  without  laches. 

There  can  be  no  doubt  that  it  is  offered  in  good  faith. 
The  question  it  presents  is  certainly  important. 

Now  has  there  been  such  laches  as  should  prevent  the 
defendant  from  having  the  opportunitv  to  make  what  she 
beUeves  is  a  good  defense.  It  is  true  that  she  mieht  have 
pleaded  this  defense  after  May  twelfth,  and  probably  could 
nave  pleaded  it  as  an  amended  answer  as  late  as  Jime  twenty- 
second.  But  she  alleges  that  she  didn't  hear  of  the  facts 
until  a  few  days  before  August  fourth,  when  shfe  made  her 
affidavit. 

She  was  not  a  party  to  the  justice's  court  sidt  and  was 
not  chargeable  with  notice  of  it. 

Section  544  of  the  Code  provides  that  the  court  must  in 
a  proper  case,  and  imphes  that  it  may  in  an  improper  case, 
grant  this  relief.  This  blimdering  language  probahly  indi- 
cates that  the  com*,  whenever  it  can  do  so  wisely,  should 
permit  supplemental  answers.  And  we  think  that  in  doing 
this  we  snould  generally  not  attempt  to  exclude  defences 
which  might  even  seem  nard  and  inequitable. 

The  order  should  be  reversed  and  the  defendant  allowed 
to  serve  her  proposed  supplemental  answer. 

But  there  has  been  some  want  of  promptness,  she  should 
therefore  pay  ten  dollars  costs  of  motion,  and  ten  dollars 
costs  of  appeal  and  printing  disbursements. 

BocKES  and  Landon,  JJ.,  concur. 


People  of  the  State  op  New  York,  Eesp'ts,  v.  George 
C.  Clements,  Appl't. 

{Supreme  Court,  Gener(d  Term,  Third  Department,  FUed  November,  1886.) 

1.  Penal   Cope,  §  600— Indictment   under— Misdemeanor — What  not 
regarded  as  material  error  in. 

The  defendant  was  indicted  under  Penal  Code,  §  600,  which  declares 
that  an  officer  of  any  bank  who  knowingly  overdraws  his  account 
with  such  bank  and  thereby  wrongfully  obtains  the  money,  notes  or 
f  mds  of  such  bank  is  guilty  of  a  misdemeanor.  Held,  that  where  the 
time  of  the  commlssioti  of  the  offense  charged  as  laid  in  the  indictment 
was  not  so  distant  from  the  true  time  as  to  mislead  the  defendant,  the 
variance  was  not  material. 
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2.  Same — Evidence  op  offense — ^What  not  sufficient. 

Held,  that  the  mere  possession  by  the  bank  of  a  check  drawn  by  the 
defendant  would  presumptively  show  a  credit  in  favor  of  the  bank  on  an 
accounting  between  the  bank  and  the  defendant,  but  that  the  prosecution 
in  proving  a  criminal  charge  against  the  defendant  must  show  that  the 
defendant  did  by  means  of  that  check  wrongfully  obtain  money. 

8.  Same — Interpretation  of  language  of  statute. 

Held,  that  the  word  *  *  wrongfully  "  implies  more  than  a  mere  want  of  funds 
in  the  bank,  because  such  want  of  funds  is  previously  expressed  in  the 
statute  by  the  word  * 'overdraws." 

Edgar  Hally  dist.  att'y,  for  resp't ;  Hughes  &  Northrup, 
for  appl't. 

Learned,  P.  J. — ^The  defendant  was  indicted  under  section 
600  of  the  Penal  Code,  which  declares  that  an  oflScer  of 
any  bank  who  knowingly  overdraws  his  account  with  such 
bank  and  thereby  wrongfully  obtains  the  money,  notes  or 
funds  of  such  bank  is  guilty  of  a  misdemeanor. 

The  defendant  was  casmer  of  the  State  Bank  of  Fort 
Edward  from  April,  1871,  to  the  time  when  the  bank 
closed  its  business,  September  9,  1884. 

An  action  was  commenced  about  that  time  by  the  People 
against  the  bank  and  a  receiver  was  appointed.  His  ap- 
pointment seems  to  have  been  made  September  20,  and  he 
took  possession  September  22. 

About  the  first  of  October  Mr.  Ostrander,  a  bookkeeper, 
was  employed  by  the  receiver  in  the  business  of  settling 
the  affairs  of  the  bank.  By  direction  of  the  receiver  he 
wrote  up  the  accounts  in  the  books  of  the  bank  as  of  the 
date  of  September  9. 

The  account  of  the  defendant  as  thus  written  up  shows 
no  entries  from  August  7  to  September  8.  Under  date  of 
September  8  there  is  a  credit  of  $1,125.  Under  date  of 
September  9  a  debit  of  $153.50,  another  of  $690  ana  another 
of  $85.37.  Under  date  of  September  8  a  debit  of  $48.18. 
Under  date  of  September  9  a  credit  of  $500,  also  of  salary 
to  date  $287.49  and  a  debit  of  $550. 

The  book  as  thus  written  up  showed  a  balance  against 
him  of  $2,583.96,  which  has  been  paid.  There  is  evidence 
from  which  it  mi^ht  be  found  that  the  defendant  agreed  to 
that  balance  against  him.  A  judgment  was  recovered 
against  him  therefor  by  the  receiver  December  20,  1884. 

There  were  vouchers  used  in  looking  over  the  account, 
which  at  some  subsequent  time  were  dehvered  to  defendant; 
and  it  was  thought  by  the  witness  that  among  them  was 
a  check  for  $690,  out  he  had  no  personal  knowledge  on  the 
subject. 

On  the  trial,  at  the  request  of  the  prosecution,  the  defend- 
ant's coimsel  produced  a  check,  dated  July  25,  1884,  on  the 
said  bank,  payable  self  or  bearer,  for  $690,  signed  by  de- 
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fendant.  And  it  might  perhaps  be  inferred  by  the  jury- 
that  this  check  was  the  voucher  for  the  item  of  §690 
debited  to  defendant,  under  date  of  September  0,  although 
there  was  no  evidence  on  this  point  except  the  identity  of 
the  amount. 

An  examination  of  the  books  of  the  bank  by  an  accoimt- 
ant  shows  that  on  the  books,  as  of  the  date  of  September 
8,  after  crediting  defendant's  salary  that  day  $1,125,  the 
defendant's  account  was  overdrawn  $1,894.40;  also  that  on 
the  books,  as  of  date  of  July  25,  the  defendant's  account 
was  overdrawn  more  than  $2,800,  and  that  it  had  been 
overdrawn  for  a  long  time  prior  thereto  and  during  the 
interval  between  those  dates. 

Now  the  first  count  of  the  indictment,  to  which  the  court 
limited  the  people,  is  for  defendant  knowingly  overdraw- 
ing his  account  on  the  9th  day  of  September,  1884,  and 
thereby  obtaining  $690  in  money.  The  court  held  that  the 
precise  time  named  in  the  indictment  was  not  material,  if 
it  was  not  so  distant  from  the  true  time  as  to  mislead  the 
defendant,  and  that  within  the  range  between  July  25th, 
the  date  of  the  check,  and  September  9th,  the  date  laid  in 
the  indictment,  it  was  not  material  what  time  was  laid. 

The  facts  above  stated  constitute  in  substance  the  proof 
given  at  the  trial,  which  is  material  for  us  to  consider. 

We  may  assiune  then  (but  onlv  for  the  purpose  of  ex- 
amining an  important  question),  tnat  from  and  before  July 
25,  1884,  to  September  9th  of  the  same  vear,  defendant's 
account  was  overdrawn;  that  during  thai  time  there  was 
no  charge  against  his  accoimt  of  the  check  of  $690;  that  he 
he  knew  the  condition  of  his  accoimt:  that  on  the  9th  of 
September  this  check  of  $690,  dated  July  25th,  was  charged 
to  him  on  his  account  by  direction  of  the  receiver;  that 
judgment  was  recovered  against  him  for  the  balance;  that 
such  balance  was  paid  and  this  check,  among  other  vouch- 
ers, was  returned  to  him. 

Now  taking  this  statement  (which  is  the  strongest  view 
of  the  case  for  the  prosecution),  and  assuming  that  this 
evidence  would  justify  a  finding  that  the  defendant,  by  the 
check  of  $690,  overdrew  his  account,  there  is  no  evidence 
that  he  thereby  wrongfully  obtained  money,  notes  or  funds 
of  the  bank. 

The  crime  consists  principally  in  such  wrongful  obtaining 
of  money,  as  charged  in  the  indictment.  And  the  prosecu- 
tion must  show  that  the  defendant  did,  by  means  of  that 
check,  wrongfully  obtain  money,  li  by  that  check  he  ob- 
tained money,  that  is  if,  by  presenting  that  check,  he  was 
paid  money,  or  himself  took  money  from  the  bank,  that  is 
a  fact  capable  of  proof. 

The  teller,  for  there  was  such  an  oflBcer,  could  show  the 
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payment.  Or  if  the  defendant  himself  took  the  money, 
then  the  reduced  amoimt  of  the  cash  on  the  day  when  it 
was  taken  could  be  shown.  It  is  true  that  the  mere  pos- 
session of  the  check  by  the  bank  (assuming  it  to  have  been 
in  the  bank's  possession)  would  presumptively  show  a 
credit  in  favor  of  the  bank,  on  an  accounting  between  the 
bank  and  the  defendant.  But  when  we  come  to  proving 
a  criminal  charge  against  the  defendant  something  more 
is  needed.  The  transaction  must  be  shown  by  which  the 
defendant  delivered  the  check  to  the  bank  and  obtained 
therefor  money.  Suppose,  for  instance,  that  on  the  25th 
of  July  the  defendant  had  been  indebted  to  the  bank  for 
any  cause,  and  being  so  indebted,  had  given  this  check  as 
a  voucher,  then  the  check  would  not  show  that  he  had  ob- 
tained money  thereby  from  the  bank. 

A  check  is  a  direction  to  the  bank  to  pav  so  much  monev 
and  to  charge  the  drawer  therewith.  A3  between  the  bank 
and  the  drawer  the  possession  of  the  check  is  prima  facie 
evidence  that  the  b^mk  has  paid  the  money  to  some  one. 
But  when  the  people  charge  the  criminal  offense  of  obtaining 
money  from  the  bank,  they  must  show  that  the  accused 
obtained  the  money.  Not,  of  course,  with  his  own  hands, 
but  to  his  own  benefit.  And  they  must  show  that  such 
obtaining  was  by  means  of  a  check  which  overdrew  his 
account. 

To  illustrate,  if  one  who  has  no  money  or  credit  at  a 
bank,  draws  a  check  thereon  and  obtains  money  therefor 
from  some  third  person,  he  may  be  guilty  of  a  crime.  Penal 
Code,  §  569.  But  the  mere  possession  of  the  check  by  such 
third  person  would  be  no  evidence  of  the  crime.  Proof 
would  have  to  be  given  of  the  obtaining  of  the  money  from 
such  third  person  by  such  check. 

The  people  insist  that  the  fact  (assuming  now  that  it  was 
proved)  that  the  bank  once  had  possession  of  the  check  is 
presinnptive  evidence  on  this  trial  that  the  defendant,  by 
means  ibhereof,  obtained  money  from  the  bank,  and  that 
it  was  for  the  defendant  to  disprove  this.  But  we  think 
otherwise  Between  the  bank  and  the  defendant  this 
was  prima  facie  evidence  of  an  indebtedness.  But  in  this 
criminal  action  this  did  not  show  that  by  means  of  the 
check  the  defendant  obtained  money  from  the  bank. 

There  is  still  another  word  in  the  statute  which  we  have 
not  considered,  and  that  is  ''wrongfully."  The  offense  is 
the  ''wrongfully  obtaining''  money.  There  is  a  meaning 
in  this  word,  otherwise  it  would  not  have  been  inserted. 
If  we  should  exclude  that  word  and  read  the  statute,  that 
every  officer  who  himself  overdraws  his  account  and 
thereby  obtains  the  money  of  the  bank  is  guilty,  we  should 
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be  giving  a  constiiiction  which  we  do  not  think  was  ever 
intended. 

Banks  are  estabUshed  to  lend  money,  and  it  is  not  illegal 
to  lend  money  to  officers,  under  certain  limitations.  Money 
loaned  on  an  individual  note  is  no  better  secured  than 
money  advanced  on  a  check.  Each  is  a  loan,  evidenced  by 
the  written  obUgation  of  the  borrower.  To  say  then  that 
if  a  bank  officer  of  undoubted  wealth  and  responsibihty 
should  knowingly  overdraw  his  account,  and  obtain  thereby 
a  few  dollars,  ne  would  be  guilty  of  a  crime  under  this 
statute,  seems  to  us  incorrect. 

It  is  not  the  mere  obtaining,  but  the  wrongful  obtaining, 
which  is  aimed  at.  And  *' wrongful"  imphes  more  than 
the  mere  want  of  funds  in  the  bank,  because  such  want  of 
funds  is  previously  expressed  in  the  statute  by  the  word 
**  overdraws."  What  shall  in  each  case  make  the  obtmn- 
ing  of  money  wrongful  we  need  not  say 

The  points  we  have  thus  discussed  were  presented  on 
behalf  of  the  defendant  upon  the  trial  in  several  ways  by 
exceptions  and  by  requests.  We  have  thought  it  better  to 
speak:  of  the  principles  which  should  govern  the  case  rather 
than  to  comment  on  the  exceptions. 

The  views  we  have  stated  clearly  indicate  where  we 
think  there  was  error  to  the  defendant's  prejudice. 

There  are  other  points  which  we  have  not  discussed,  but 
which  we  do  not  say  were  not  well  taken. 

Judgment  and  comnntment  reversed;  new  trial  granted. 

BocKES  and  Landon,  JJ.,  concur. 


Jane  M.  Eeh),  Eesp't,  v.  Henry  S.  Tervtiujger,  Impl'd, 

App'lt. 

(Supreme  Couri^  General  Term,  Third  Department,  Filed  November,  1886.) 
Civil  damage  act— Laws  1873,  chap.  646— Joint  action  against  lessor 

AND  lessee — EXEMFLABT  DAMAGES. 

The  civil  damage  act  creates  a  cause  of  action  unknown  to  the  common 
law;  by  it  both  the  lessor  and  lessee  of  premises  on  which  liquor  is  sold, 
they  having  knowledge  of  the  fact,  are  declared  liable  for  all  damages  sus- 
tained, and  for  exemplary  damans.  In  a  joint  action  against  the  lessor 
and  lessee  imdcr  the  statute,  evidence  beine  adduced  sufficient  to  make 
out  a  case  against  the  lessee  for  exemplary  damages,  in  order  to  hold  the 
lessor  jointlv  liable  therefor,  it  is  not  necessary  to  show  that  he  himself 
has  personally  done  any  wrong  with  respect  to  this  particular  sale  of 
liquors,  but  merely  that  he  sustained  tlie  relation  to  his  wrong  doing 
tenant,  which  the  statute  defines.    Learned,  P.  J.,  dissenting. 

Oideon  Hilly  for  resp't;  Scott  &  Hirschbergy  for  app'lt. 

Landon,  J.— The  civil  damage  act,  chap.  646,  Laws  1878, 
creates  a  cause  of  action  unknown  to  the  common  law  and 
a  new  ground  of  action.  Volans  v.  Owen,  74  N.  Y.,  526; 
Mead  v.  Stratton,  87  id.,  493. 
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This  cause  of  action  is  given  for  injuries  defined  by  the 
act,  and  resulting  from  intoxication.  It  is  given  not  only 
a^atinst  the  person  who  sold  the  Uquor  causing,  or  con- 
tributing to  cause,  the  intoxication  from  which  the  injury 
resulted,  but  also  against  the  person  owning  or  renting  the 
building  in  which  such  Uquor  was  sold,  having  knowledge 
that  intoxicating  liquors  are  to  be  sold  therein.  Such  per- 
son may  be  sued  severally  or  jointly  with  the  person  selling 
the  Uquor,  and  both  are  declared  hable  for  ''all  damages 
sustained,  and  for  exemplary  damages."  The  seUer  and 
his  landlord  were  jointly  sued  in  this  action.  A  case  per- 
mitting the  finding  of  exemplary  damages  was  made 
against  the  tenant.  The  landlord  was  shown  to  the  satis- 
faction of  the  jiuy^to  have  had  knowledge  that  intoxicating 
Uquors  were  to  be  sold  in  his  building.  The  common  law 
would  not  make  him  Uable  for  exemplary  damages,  but  the 
statute  does.  The  test  of  UabiUty  that  the  statute  imposes 
upon  the  landlord  is,  not  that  he  himself  should  have  per- 
sonaUy  done  any  wi'ong  with  respect  to  this  particular  sale 
of  Uquor,  but  that  he  should  have  sustained  the  i-elation  to 
his  wrong  doing  tenant,  which  the  statute  defines. 

''It  is  evident,"  says  the  court  in  Mead  v.  Strattoriy 
supra,  "that  the  legislature  in  such  a  case  intended  to  go 
far  beyond  anything  known  to  the  common  law,  and  to 
provide  a  remedy  for  injuries  occasioned  by  one  who  is  in- 
strumental in  producing,  or  who  caused  such  intoxication." 

And  to  make  the  remedy  eflBcient  and  ample,  it  gave  it 
jointlv  against  both  landlord  and  tenant,  and  embraced 
actual  and  exemplary  damages.  Moreover  the  act  is 
entitled  "an  act  to  suppress  intemperance,  pauperism  and 
crime."  That  these  oamages  were  denoimced  against  the 
landlord  as  well  as  the  tenant  was  manifestly  the  legisla- 
tive instrument  for  the  suppression  of  these  evils. 

Rawlins  v.  Vidvard  (34  Hun  205),  was  an  action  against 
the  landlord  alone.  The  court  held  that  exemplarjr  damages 
could  not  be  awarded  against  him  without  proof  ot  aggravat- 
ing circumstances  with  which  he  was  connected.  The  comt 
did  not  hold,  and  had  no  occasion  to  hold,  that  if  both  land- 
lord and  tenant  had  been  jointly  sued,  and  a  case  warranting 
exemplary  damages  had  been  made  out  against  the  tenant, 
the  landloixi  would  not  have  been  jointly  Uable  with  him. 

The  judgment  should  be  affirmed,  with  costs. 

BocKES,  J.,  concurs. 

Learned,  P.  J.,  (dissenting). — This  is  an  action  imder  the 
so-caUei  "civil  damage  act,"  brought  jomtly  against  Ter- 
williger, the  lessor  of  the  premises,  and  McLaughlin,  the 
lessee  and  keeper  of  the  hotel  who  sold  the  Uquor 
N.Y.  REP.,Vm^in.        89 
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Terwilliger  was  in  no  way  connected  with  the  sale  of  the 
liquor. 

There  was  evidence  sufficient  to  justify  the  jury  in  find- 
ing that  McLaughUn  sold  the  hquor  imder  such  circum- 
stances that  exemplary  damages  might  be  recovered  against 
him. 

The  only  question  here  is,  whether  exemplary  damages 
could  be  recovered  against  TerwiUiger,  who  nad  no  connec- 
tion with  the  sale  of  the  hquor,  and  whose  liability  was 
only  that  imposed  by  the  statute  on  the  owner  and  lessor  of 
the  premises. 

Exemplary  damages  under  this  act  can  be  recovered  only 
when  there  are  circumstances  of  abuse  or  aggravation 
proved.  Franklin  v.  Schermerhomy  15^  Sup.  Ct.,  8  Hun., 
112. 

Exemplary  damages  are  allowed  against  a  wrong  doer 
and  for  example's  sake;  as  for  instance  against  a  vendor 
without  Ucense.     Neu  v.  McKechnte^  95  N.  i .,  633  at  636. 

If  Terwilliger  had  been  sued  alone  no  exemplary  damages 
could  have  been  recovered  against  him  on  the  facts  of  the 
case.  He  had  only  leased  the  premises  as  a  hotel;  and  this 
was  a  lawful  and  a  proper  transaction.  And  even  if  he  knew 
that  liquors  were  sold  there;  such  sale  was  lawful,  for  the 
hotel  keeper  had  a  hcense: 

There  had  been  nothing  done  by  Terwilliger  for  which 
he  should  be  punished  to  make  an  example;  unless  leasmg 
property  as  a  hotel  should  be  punished.  There  were  no 
aggravating  circmnstances  with  which  he  was  connected. 
Rawlins  v.  Vidvard,  41  Sup.  Ct.  (34  Him.),  205. 

K  then  the  plaintiff  had  brought  several  actions  against 
Terwilliger  and  McLaughlin;  sne  micht  have  recovered 
against  the  latter  actual  and  exemplary  damages.  She 
could  have  recovered  against  the  former  only  actual  dam- 
ages. There  is  nothing  to  the  contrary  in  Bertholf  v. 
aReilly,  74  N.  Y.,  525. 

The  fiabihty  imder  this  act  is  wholly  statutory  None 
such  existed  at  common  law.  But  there  is  some  analogy 
between  the  relation  of  owner  and  tenant  under  this  statute, 
and  that  of  master  and  servant  at  common  law 

The  servant  may  be  liable  for  exemplary  damages  for  his 
own  wi-ong  doing  in  his  master's  employment.  Tne  master 
is  not  then  Uable  for  exemplary  damages;  but  he  may  be  so 
hable  for  some  gross  neglect  or  misconduct  on  his  own  part. 
Fishery.  Met.  El.  R.  R.  Co.,  41  Sup.  Ct  (34  Him.),  433. 

In  other  words,  exemplary  damag:es  are  given  to  punish 
a  man  for  his  own  wrong  and  not  to  punish  him  wnen  he 
is  Uable  only  as  superior. 

So  in  the  case  or  owner  and  tenant  under  the  civil  dam- 
age act,  the  owner  is,  imder  certain  circumstances,  made 
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by  statute  liable  for  damages.  And  he  may  be  liable  for 
exemplary  damages.  But,  as  said  in  Davis  v.  Standish,  33 
Sup.  Ut.  (26  Hun.),  615,  we  must  look  to  the  common  law 
to  determine  when  punitive,  damages  may  be  had  and  the 
common  law  shows  that  punitive  damages  are  inflicted  (as 
the  word  mdicates)  by  way  of  punishment;  and  therefore  for 
a  man's  own  wrong  doing;  not  for  the  wrong  doing  of 
another,  for  which  he  may  however  be  Uable  to  respond  in 
actual  damages. 

The  aggrieved  party,  in  cases  Uke  the  present,  may  sue 
the  owner  and  the  vendor  iointly  or  severally.  The  amount 
of  damages  which  could  be  recovered  agamst  each,  when 
sued  separately,  might  be  different.  There  might  be  ag- 
gravating circumstances  against  one  or  against  the  other. 
There  is  no  joint  act.  The  privilege  of  a  jomt  action  is  only 
statutory. 

If  Terwilliger  when  sued  separately  could  not  be  made 
liable  for  exemplary  damages  except  on  the  ground  of  some 
wrong  doing  upon  his  own  part,  then  he  should  not  be  lia- 
ble for  such  damages  when  sued  jointly 

But  the  plaintiff  iirges  that  she  nas  the  privilege  of 
bringing  a  loint  action  and  that  there  cannot  be  separate 
verdicts.  She  was  not  compelled  to  sue  jointly.  It  is  more 
reasonable  that  if  she  sues  ]ointly  she  should  be  Umited  to 
a  recovery  only  of  actual  damages  against  an  innocent  per- 
son, rather  than  that  an  innocent  person  should  be  pun- 
ished by  punitive  damages  for  another's  malicious  act. 

The  doctrine  of  exemplary  damages  is  illogical,  though 
settled.  It  should  not  be  extended  to  any  more  iUogi^ 
conclusions. 

The  judgment  should  be  reversed.    * 


Henry  C.  Adams,  App'lt,  v.  Algernon  S.  Suluvan,  Adm% 

et  cd.j  Resp'ts. 

{Supreme  Gowrt,  General  Term,  Third  Department,  Filed  Notember,  1886.) 

1.  Extra  allow ancb — ^How  computed— "Whbn  ihfroferlt  allowed— 
CoDB  Civ.  Pro.,  §  3258. 

In  an  action  brought  for  an  accounting  of  an  alleged  partnership.  It 
having  been  decided  that  there  was  no  partnership,  and  no  aifidaTits  being 
made  which  establish  the  value  of  the  subject  involved,  Held,  that  the 
ex'ra  allowance  was  improperly  allowed  to  the  defendant;  the  extra  allow- 
ance is  to  be  computed  upon  ihe  sum  i  ecovered  or  claimed  on  the  value  of 
the  subject  matter  involved.    Code  Civil  Procedure,  §  3233. 

S.  Notice  with  summons— Effect  of— Code  Crv.  Pro.,  §§  419,  420. 

Such  an  action  not  being  one  included  in  Code  Civil  Procedure,  §  420,  a 
notice  attached  to  the  summons,  pursuant  to  secdon  419,  does  not  sAiow 
the  amount  claimed. 

JJ.  O.  AdamSy  for  appit;  L.  C\  Wheeler,  for  respts. 
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Learned^  P.  J. — This  action  is  brought  for  an  accounting 
of  an  alleged  partnership.  The  complaint  besides  alleging 
the  partnership,  alleges  that  Henry  Adams,  deceased,  the 
alleged  partner,  imder  an  agreement  so  to  do,  invested 
partnership  funds  in  certain  specified  investments  of  real 
and  personal  estate,  to  a  proper  share  of  which  and  of  the 
inci-ease  therefrom  plaintiff  alleges  that  he  is  entitled.  The 
complaint  further  alleges  a  certain  trust  of  real  and  person^ 

Sroperty  made  by  Henry  Adams,  deceased,  and  certain 
ligation  in  respect  thereto.  It  is  not  made  clear  how  these 
allegations  are  pertinent  to  the  subject-matter  of  the 
controvei^y. 

The  issues  joined  in  this  complaint  and  the  answers  came 
on  to  be  heard  at  special  term,  a  iury  being  waived.  A 
motion  for  a  reference  had  formerly  been  made  and  denied, 
apparently  on  the  ground  that  the  existence  of  a  partner- 
Snip  had  been  put  in  issue  and  that  that  matter  should  be 
determined  before  an  accounting  should  be  had,  if  had 
.  at  all. 

The  learned  justice  who  heard  the  case  held  that  no  part- 
nership had  been  shown  to  have  existed,  and  that  no  agree- 
ment to  invest  funds  as  alleged  in  the  complaint  had  ever 
been  made  by  Henry  Adams,  deceased. 

We  have  examined  the  evidence  and  we  think  these 
findings  are  weU  sustained.  There  can  be  no  question  that 
the  proof  entirely  failed  to  estabhsh  a  partnership  or  the 
alleged  agreement  to  invest.  This  conclusion  of  the  learned 
'  court  entitled  the  defendants  to  judgment  in  their  favor, 
;  and  in  his  discretion,  to  costs.  He  awarded  costs  to  the 
several  defendants.     This  was  proper. 

He  also  awarded  an  extra  allowance  of  $2, 000.  Ordinarily 
such  an  allowance  is  made  in  an  order,  and  then  if  a  party 
desires  to  appeal  he  appeals  from  the  order.  Here  the 
.learned  justice  has  included  the  allowance  (divided  among 
the  several  defendants)  in  his  conclusions  of  law,  on  which 
the  judgment  has  been  entered.  It  may^  therefore,  not  be 
improper  to  consider  the  allowance  on  this  appeal  from  the 
judgment.     No  other  mode  seems  open  to  the  plaintiff. 

The  plaintiff  claims  that  no  costs  could  be  awarded  ,on 
these  preliminary  issues.  We  do  not  think  that  this  is 
correct.  If  the  court  had  found  that  a  partnership  had 
existed,  then  he  would  have  ordered  a  reference  for  an 
accounting,  and  in  that  case  no  final  iudgment  could  have 
been  entered  until  the  accounting  had  been  completed.  But 
now  the  court  finds  that  there  was  no  partnership.  This  is 
an  end  of  the  action.  Nothing  remams  except  to  appeal 
from  the  judgment.  It  was,  therefore,  proper  tor  the  court 
to  award,  in  his  discretion,  costs  and  an  extra  allowance. 

The  extra  aUowance  is  to  be  computed  upon  the  sum 
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recovered  or  claimed,  or  the  value  of  the  subject-matter  in- 
volved.    Section  3233. 

Plaintiff's  summons  had  a  notice  attached  that  in  default 
he  would  take  judgment  for  $65,000.  Section  419.  This 
action  is  not  one  specified  in  section  420.  Judgment  could 
only  be  taken  by  application  to  the  cohrt.  Section  1214. 
It  does  not  appear  that  in  such  a  case  the  notice  is  of  any 
use.  And  the  notice  therefore  does  not  show  the  amoimt 
claimed.  Nor  does  the  complaint,  which  asks  for  a  dis- 
covery and  accounting.     There  was  no  sum  recovered. 

Now  the  question  is  what  is  the  value  of  the  subiect 
matter  involved.  No  affidavits  are  made  which  establish 
this  amount.  One  which  was  used  states  that  the  action 
was  brought  to  recover  $65,000,  but  that  is  only  taken  from 
the  notice  above  mentioned. 

There  are  allegations  in  the  complaint  that  the  annual 
profits  of  the  partnership  amounted  to  $5,000.  But  this  is 
shown  to  be  untrue  bv  the  finding  that  there  was  no  part- 
nership. So  all  the  ?dlegations  as  to  investments  and  their 
value.     No  such  investments  exist  as  the  court  has  found. 

In  Wmver  v.  Ely  (83  N.  Y.,  89),  legatees  brought  an 
action  for  an  accounting  and  for  payment  of  the  amount 
due  from  personal  property  or,  if  insufficient,  from  real 
estate.  It  was  claimed  that  the  amount  involved  was 
upwards  of  $60,000,  and  extra  allowance  had  been  given. 
But  it  proved  that  the  testator's  estate  was  insolvent,  so 
that  plaintiffs  could  get  nothing.  And  the  court  held  that 
the  subject  matter  involved  was  nothing.  That  case  was 
very  similar  to  the  present,  and  the  court  say  that  the 
claim  waa  for  an  accounting  and  that  plaintiff  should 
be  paid  what  should  be  found  due  on  the  accounting. 
The  plaintiffs  in  that  case  were  entitled  lawfully  to  then* 
legacies  and  to  an  accoimtin^.  Here  the  plaintiff  is  en- 
titled not  even  to  an  accounting.  The  amount  involved, 
said  the  court,  could  only  be  the  plaintiffs'  interest  when 
ascertained,  and  not  the  nominal  amount  of  their  l^acies. 
So  here  the  amount  involved  is  not  the  alleged  property 
which  Henry  Adams  may  have  had,  but  plaintiff's  interest 
therein.  And  he  had  none.  See  Struihers  v.  Pearce,  51 
N.  Y.,  365,  at  the  close  of  the  opinion;  Budd  v.  Snales,  N. 
T.,  Daily  Reg.,  March  19,  1884,  cited  8  Civil  Pro.,  230, 
which  is  very  similar  to  the  present  case. 

Of  course  there  are  cases  where  a  plaintiff  claims  some 
specific  thing  or  right,  and  is  successful.  Then  the  value 
or  that  thing  or  right  is  the  subject  matter,  although  there 
be  no  recovery.  But  here  the  plaintiff  asks  an  accounting 
and  payment  of  what  might  appear  to  be  owing  to  bin). 

No  proof  is  given  of  the  value  of  any  matters  as  to  which 
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he  asks  an  accounting;  even  if  such  proof  would  have  been 
material  under  the  case  last  cited. 

We  are,  therefore,  of  opinion  that  the  aDowances  of 
$600  to  Maria  F.  Babcock,  of  $1,150  to  OUver  M.  Arken- 
baugh,  and  of  $250  to  Lewis  0.  Whiton,  should  be  stricken 
out  of  the  judgment  and  that  otherwise  the  judgment 
should  be  affirmed,  without  costs  of  appeal. 

Bockes  and  Landon,  JJ.,  concur. 


People  ex  rel.  Henry  Dorr,  App'lt  v.  John  Boyd  Thacheb, 
Mayor,  etc.,  Resp't.    -f 

(Supreme  Court,  General  Term,  Third  Depa/rtment,  Filed  November,  1886,) 
1.  Licenses— For  places  op  amusement  in  the  city  op  albant — Qbabt- 

INO  OF,  rests  in  the  DISCRETION  OP  THE  MAYOR. 

The  act  providing  for  the  government  of  the  city  of  Albany  (Laws  1888, 
chap.  298,  title  3,  ^  14,  subds.  15  and  20),  confers  power  upon  the  common 
council  *' to  pass  j^neral  permissive,  restrictive  or  prohibitory  ordinances 
*  *  ♦  in  relation  to  the  regulation  of  places  of  public  amusement" 
which  "  shall  be  licensed  by  the  mayor,  under  such  regulations  for  the 
safety  of  the  public  attending  them,  as  the  common  council  may  by  ordi- 
nance determme."  This  power  was  exercised  by  the  common  council  by 
the  adoptini^  of  chapter  80  of  its  ordinances,  section  1  of  which  provides 
that  no  "  theatrical  or  musical  entertainment  ♦  *♦  or  place  of  amuse- 
ment *  *  *  shall  be  had,  maintained  or  kept  unless  license  therefor  is 
first  duly  obtained,"  and  section  2  provides  that  **  the  mayor  may  issue 
such  license  on  payment  of  twenty-five  dollars  therefor,  or,  by  section  3,  of 
a  reduced  fee,  in  his  discretion.  Held,  that  the  langui^  of  the  ordinance 
was  permissive  and  not  mandatory,  and  that  the  granting  or  witholdinf  of 
such  license  was  a  right  and  power  vested  in  the  mayor  to  be  exercised  by 
him  entirely  in  his  discretion. 

18.  Statute  —  Interprbtation  op  language  — "may"   ordinarily   pbr- 

MISSIYE. 

Held,  that  where  the  statute  directs  the  doing  of  a  thing  for  the  sake  of 
justice  or  the  public  good,  or  when  to  read  it  otherwise  would  defeat  or 
subvert  the  purpose  of  the  act,  the  word  "may  "  is  sometimes  to  be  con- 
strued "  must "  or  "shall,"  and  is  then  held  like  these  as  mandatory,  but 
these  reasons  not  existing  the  ordinary  sense  of  the  word  "may"  is  the 
legal  one,  and  then  the  word  must  be  held  to  be  pOTmissive  and  not  man 
dalory. 

Aaron  B.  Pratt ^  for  app'lts;  D.  Cody  Herrick,  city  attor- 
ney,  for  resp'ts. 

BocKES,  J. — This  is  an  appeal  from  an  order  of  the  special 
term  denying  a  motion  for  a  mandamus  requiring  the  de- 
fendant, mayor  of  the  city  of  Albany,  to  grant  to  the 
relator  a  Ucense  for  musical  entertainments  at  his  place  of 
business  in  said  city. 

The  refusal  of  the  mayor  to  grant  the  license  was  put  on 
the  ground  that  its  issuance  rested  in  his  discretion;  and 
that  inasmuch  as  the  relator  kept  a  saloon  where  ale  and 
spirituous  liquors  were  sold,  musical  entertainments  there, 
would,  in  his  judgment,  have  a  demorahzing  influence, 
and,  therefore,  he  deemed   it  inadvisable  to  grant  such 
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license.  The  real  question  presented  on  this  appeal  is 
whether  the  granting  or  withholding  of  licenses  for  musical 
entertainments  rests  in  the  discretion  of  the  mayor. 

The  act  providing  for  the  government  of  the  city  of 
Albany  (chapter  298,  Laws  1883)  confers  power  upon  the 
common  council  *'  to  pass  general  permissive,  restrictive  or 
jxtohibitory  ordinances  *  *  *  m  relation  to  the  regula- 
tion of  places  of  public  amusement"  (subd.  15  and  20  of 
sec.  14,  lit.  3  of  said  act),  which,  as  there  declared,  **  shall 
be  licensed  by  the  mayor,  imder  such  regulations  for  the 
safety  of  the  pubUc  attending  them  as  the  common  council 
may  by  ordinance  determine." 

This  power  was  exercised  by  the  common  coimcil  by  the 
adopting  of  chapter  30  of  its  ordinances.  Section  1  of 
which  provides  that  no  "  theatrical  or  musical  ertertain- 
ment,  *  *  *  or  place  of  amusement,  *  *  *  shall 
be  had.  maintained  or  kept  unless  license  therefor  is  first 
duly  ootained;"  and  section  2  provided  that  **the  mayor 
may  issue  "  such  Ucense  on  payment  of  -twenty-five  dollars 
therefor,  or,  by  section  3,  of  a  reduced  fee  in  his  discretion. 

Now,  by  the  city  charter,  places  of  amusement  are  re- 
quired to  DO  licensed  by  the  mayor  under  such  restrictions 
as  the  common  council  should,  oy  ordinance,  declarej  and 
that  body  has,  by  ordinance,  declared  on  what  conditions 
he  may  grant  such  licenses,  to  wit:  on  payment  of  a  Ucense 
fee  of  twenty-five  dollars,  or  a  reduced  fee  in  his  discretion. 
Now  it  is  manifest  that  the  entire  subject  of  Ucensing  places 
of  theatrical  or  musical  entertainment  must  devolve  upon 
the  mayor  by  a  just  and  fair  construction  of  the  city 
charter  and  ordinances,  the  right  to  issue  or  withhold  a 
license  in  such  case  vesting  in  his  discretion,  regulated  and 
restricted  only  by  the  payment  of  a  specified  license  fee; 
and  even  this  fee  was  m  his  discretion  as  to  amount,  save 
as  it  should  not  exceed  twentv-five  dollars.  This  was  a 
matter  of  police  regulation,  which  should  in  all  propriety 
be  exercised  in  each  individual  instance  by  sound  judg- 
ment. It  was  not  intended  that  a  Ucense  should  be 
granted  to  every  one  who  should  apply  for  it  and  tender 
the  Ucense  fee,  whatever  might  be  his  character,  or  what- 
ever might  be  the  character  of  the  proposed  entertain- 
ments or  amusement.  The  poUcy  of  tne  law  was  clearly 
to  the  contrary  of  this. 

So  the  right  and  power  was  conferred  upon  the  mayor  to 
discriminate,  and  himself  determine  who  should  have 
Ucenses,  judging  of  the  character,  associations,  surround- 
ings and  business  of  the  appUcant,  and  also  as  to  the  kind 
or  description  of  the  proposed  entertainment  or  amusement 
— whether  it  would  or  would  not  be  in  accordance  with 
good  order  and  sound  moraUty.      The  language  of  the 
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ordinan(»  is,  in  strictness,  permissive,  not  mandatory. 
*'  The  mayor  may  issue  licenses."  That  it  was  intended  to 
be  permissive  is  apparent,  as  we  conclude,  in  view  of  the 
object  and  end  to  be  answered  by  an  observance  of  the 
right  conferred. 

It  is  true  the  word  ''  mav  "  in  a  statute  is  sometimes  to  be 
construed  "must  or  "  shaU,"  and  is  then  held  like  the  latter 
words,  mandatory.  This  construction  will  obtain  when  the 
statute  directs  the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  or  when  to  read  it  otherwise,  would  de- 
feat or  subvert  the  purpose  of  the  act.  These  reasons  not 
existing,  the  ordinary  sense  of  the  word  "may  "  is  the  legal 
one,  and  then  the  word  must  be  held  to  be  permissive,  not 
mandatoiy.  Warner  v.  Beers,  28  Wend.,  166;  Williams  v. 
The  People,  24  N.  Y  ,  409. 

In  this  last  case  Judge  Denio  says:  "The  primary  and 
most  common  use  of  the  word  "may"  certainly  is  that 
contended  for,  namely,  the  giving  permission  to  perform 
the  act  referred  to;  and  when  there  is  nothing  reqiurinfi^  it, 
in  the  connection  of  the  language,  or  in  the  sense  and  p<3icy 
of  the  provision,  I  do  not  think  we  should  be  warranted  in 
giving  the  word  an  unusual  or  even  a  secondary  meanine. 
This  language  has  direct  application  to  the  case  in  hand. 
There  is  certainly  in  this  case  nothing  in  the  connection  of 
the  language,  or  in  the  sense  and  policy  of  the  proviaon, 
requiring  that  the  word  "  may  "  should  have  any  other  than 
its  ordinary  meaning. 

Indeed,  the  sense  and  policy;  of  the  provisions  here  brought 
under  notice,  admit  as  we  think,  of  no  other  meaning;  and 
it  is  plain  beyond  peradventure,  that  neither  protecSon  of 
public  interests  or  of  private  nght  requires  tnat  "may'* 
should  be  here  held  to  be  mandatorv. 

As  respects  private  right,  the  relator  shows  no  other  right 
than  such  as  pertains  to  each  individual  citizen  as  such. 
Th^^  is  manifestly  no  constitutional  question  involved  in 
the  case,  if  for  no  other  reason  than  because  the  entire  sub- 
ject is  one  of  poUce  regulation. 

In  conclusion,  we  are  of  the  opinion,  that  the  granting  or 
withholding  of  the  license  applied  for  by  the  relator  was 
under  the  provisions  of  the  city  charter  and  ordinances  of 
the  common  council,  a  right  and  power  vested  m  the  mayor 
to  be  exercised  by  him  entirely  in  his  discretion. 

Order  appealed  from  affirmed,  with  ten  dolleuB  costs  and 
disbursements  for  printing. 

Learned^  P.  J.,  and  Landon,  concur. 
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Matter  of  the  Estate  of  Adolph  R.  Vandbrmorb. 

(Supreme  Qmrt,  OenercU  Term,  Third  Department,  Mled  November,  1886.) 

SURROaATE — ^InSURAKCB  (LfPB) — ^MONBY  PAYABLE  TO  "WIDOW  UlfDER  POLICY, 
NOT    ASSETS    OP    B8TATB— CODB  CiV.  PBO.,  §  2717,   DOM   NOT    APPLY— 

Power  to  order  payment. 

Deceased  had  taken  out  a  policy  on  1  is  life.  The  amount  insured  was 
made  payable  *'to  the  said  assured,  his  executors,  administrators  or  as- 
signs *  *  *  *  for  the  benefit  of  his  widow,  if  any."  The  money 
passed  into  the  hands  of  the  executor.  UM,  upon  petition  by  the  widow, 
that  the  provisions  of  Code  Civ.  Pro.,  S  2717,  did  not  apply,  that  this  waa 
not  a  claim  of  which  the  surrogate  could  order  payment.-  Where  there  is 
a  beneficiary  named  in  tlie  policy,  the  insurance  money  is  not  an  asset  of  the 
estate;  it  belongs  to  the  beneficiary  (if  at  all),  not  by  virtue  of  the  will  of 
the  testator,  or  of  any  administration  of  the  estate,  but  by  a  contract  of 
the  company  under  which  they  were  to  pay  it  to  the  beneficiary.  The 
executors  in  such  case  take  the  money  as  trusrees  for  the  beneficiary,  but 
they  are  not  trustees  under  the  will;  they  are  trustees  under  the  policy. 
Hence,  they  are  in  no  sense  testamentary  trustees,  and  the  surrogs^  has 
no  power  to  compel  them  to  pay  over  the  money. 

Jacob  W.  Clute  and  A.  P.  Strong,  for  petitioner;  W.  T. 

L.  Sanders,  for  executor. 
• 

Ij2Ajbnbu>,  p.  J. — The  question  whether  the  surrogate  had 
jurisdiction  to  order  the  executor  to  pay  this  money  to  the 
petitioner  involves  an  inquiry  into  the  nature  of  the  alleged 
uability  of  the  executor  to  her. 

The  deceased  had  taken  out  a  policy  on  his  hfe.'  The 
amount  insured  was  made  payable  ^'to  the  said  assured, 
his  executors,  administrators  or  assigns  *  *  *  *  for 
the  benefit  of  his  widow,  if  any/' 

The  money  has  been  passed  to  the  executor,  and  the  pe- 
titioner is  the  widow  oi  the  deceased. 

A  question  is  made  whether  she  is  entitled  to  the  money. 
But  without  stating  the  facts  on  which  that  depends,  we 
are  first  met  with  the  Question  whether  hers  is  such  a  clainoi 
that  the  surrogate  could  order  its  payment,  even  assuming 
that  it  was  yaiid. 

In  one  part  of  the  opinion  of  the  learned  surrogate, 
speaking  of  the  phrase  ^^personal  estate"  In  a  certain 
paper,  he  said  :  *^It  means  the  estate  which  goes  into  the 
hands  of  the  executor  to  be  administered  under  the  will, 
and  does  not  include  the  insurance  money." 

Thus  he  indicated  that  the  insurance  money  was  not  a 
part  of  the  estate  which  goes  into  the  hands  of  the  ex- 
ecutor to  be  administered  imder  the  wilL 

If    this    view   be    correct,    it    would    seem    to    follow 

that  he  would  have  no  jurisdiction  over  the  matter.    But 

he  must  have  consider^  that  as  the  money  was  in  the 

hands  of  the  executor  and  did  not  belong  to  the  estate,  the 
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estate  owed  it  to  the  petitioner.  For  in  another  place 
he  says  that  the  estate  is  debtor  to  the  petitioner.  And 
he  assumes  that  he  has  *' power  to  enforce  the  payment  of 
this  indebtedness." 

The  comisel  for  the  executor  in^ts  that  if  the  peti- 
tioner's claim  is  valid,  then  the  amount  received  from  tiris 
policy  was  not  assets  of  the  estate,  to  be  accoimted  for 
imder  the  misdirection  of  the  surrogate.  In  this  we  think 
he  is  correct. 

If  there  were  no  beneficiarv  named  in  the  policy,  proba- 
bly the  amount  received  would  be  assets.  Bui  where  there 
is  a  beneficiary,  we  think  the  amount  received  is  not 
assets,  for  it  belongs  to  the  beneficiary  and  not  to  creditors 
or  l^atees;  and  it  belongs  to  her  (if  at  all)  not  by  virtue  of 
any  will  of  the  testator,  or  of  any  adnunistration  of  his 
estate,  but  by  a  contract  of  the  company  under  which  they 
were  to  pay  it,  as  she  claims,  for  her  benefit.  The  execu- 
tors, therefore,  have  in  this  particular,  if  the  petitioner  is 
ri^t,  no  wiU  of  the  testator  to  execute. 

The  executors  in  such  a  case  take  the  money  as  trustees 
for  the  beneficiary.  And  they  are  not  .trustees  under  the 
wilL  They  are  trustees  under  the  policy.  Hence,  they  are 
in  no  sense  testamentary  trustees.    The  surrogate  has  no 

?ower  to  compel  them  to  pay  over  the  money.  Marston  v. 
^auldingy  10  Paige,  40;  Woodruff  y.  Youngs  38  Sup.  Ct. 
(31  Him),  420. 

The  surroeateplaces  his  authority  on  section  2472,  subdi- 
vision 4  of  the  Code  of  Civil  Procedure.  But  that  author- 
izes him  to  enforce  the  payment  of  debts  and  legacies,  and 
the  payment  and  delivery  of  money  or  property  belonging 
to  the  estate. 

Now  the  petitioner's  claim  is  neither  a  debt  nor  a  legacy. 
The  liability,  if  any,  to  the  petitioner  did  not  arise  until  the 
receipt  of  the  money,  and  hence  not  imtil  after  the  testa- 
tor's death.  Hence,  it  is  not  a  liabiUtv  of  the  estate, 
inasmuch  as  it  was  not  a  liability  of  the  testator.  Austin 
V.  Munro,  47  N.  Y.,  360. 

And,  as  she  claims,  this  money  does  not  belong  to  the 
estate.  And  the  concluding  clause  of  the  section  declares 
that  the  jurisdiction  must  oe  exercised  in  the  cases  pre- 
scribed by  statute. 

Section  2481,  subdivision  5,  does  not  extend  the  jurisdic- 
tion. Nor  does  subdivision  11  of  the  same  section,  as  its 
provisions  are  limited  to  matters  within  the  cognizance  of 
the  court. 

The  provisions  of  the  statute  imder  which  the  petitioner 
seems  to  have  proceeded  are  sections  2717  and  2718.  But 
these  apply  to  tne  payment  of  a  debt  or  a  legacy. 

There  would  be  a  further  difficulty  if  this  c&sq  were 


Digitized  by 


Google 


Sup.Ct.]  People  v.  Kurtz.  716 

within  a  debt  or  a  legacy,  viz.:  that  letters  were  issued 
October  31,  1885,  and  the  petition  was  presented  January 
19,  1886.  While  a  petition  by  a  creditor  cannot  be  pre- 
sents until  SIX  months  have  expired,  and  that  by  a  legatee 
not  until  a  year  And,  further,  a  written  answer  duly 
verified  was  filed  setting  forth  facts  showing  that  it  was 
doubtful  whether  the  petitioner's  claim  was  legal. 

The  surrogate  held  that  these  facts  raised  omy  a  question 
of  law,  and  hence  he  had  jurisdiction.  If  it  were  necessary 
to  examine  this  i)oint,  we  should  be  doubtful  whether  this 
was  correct. 

But  in  the  view  we  have  taken,  section  2717  is  not  appli- 
cable to  this  claim,  and  therefore  we  need  not  consider  the 
meaning  of  section  2718. 

We  have  avoided  any  expression  of  opinion  as  to  the 
validity  of  plaintiff's  claim,  and  even  any  statement  of  the 
facts  on  which  it  is  controverted,  because  we  are  satisfied 
that  the  surrogate  was  without  jurisdiction. 

The  decree  of  the  surrogate  is  reversed,  with  costs  below 
and  of  the  appeal  against  the  petitioner. 

BocKES  and  Landon,  JJ.,  concur. 


People  op  the  State  op  New  York,  Eesp'ts,  v.  Michael 
Kurtz,  App'lt. 

(Supreme  Court,  OenercU  Term,  Third  Depa/rtmerU,  Filed  ITovember,  1886.) 
1.  CitiMiNAL  TRIAL— Confessions— Code  Crim.  Pro.,  §  896— When  admis- 

BEBLB  AS  EVIDENCE. 

The  defendant  and  another  were  jointly  indicted  for  burfflary  in  the 
third,  and  grand  larceny  in  the  first  degree.  He  was  arrested  in  Florida  and 
brought  to  the  place  of  trial  in  company  with  a  special  officer  of  the  dis 
trict  attorney,  and  with  detectives.  While  in  the  district  attorney's  office 
in  the  presence  of  a  detective,  he  made  a  confession.  Held,  that  the  law, 
as  to  the  admissibility  of  confessions,  is  contained  in  Code  Criminal  Proce- 
dure, ^  895,  that  the  proximity  to  the  prisoner  of  an  excited  crowd,  the  deten- 
tion of  the  prisoner  at  the  office  of  the  district  attorney,  and  the  exertion 
of  the  detectives  to  procure  a  confession  from  the  prisoner  were  not  suffi- 
cient to  warrant  the  exclusion  of  a  confession. 

9b  Same— Circumstances  excluding  confession. 

The  defendant,  prior  lo  the  confession,  questioned  the  detective  several 
times  as  to  the  benefit  he  might  derive  from  confessing,  and  the  detective 
answered  that  there  could  be  no  promise  made  to  him;  that  as  far  as  he 
could  see  the  only  benefit  he  could  j^et  out  of  the  thing  was  that  anj;  state's 
witness  could  get.  When  in  the  district  attorney's  office  the  detective  said 
to  the  prisoner,  in  the  di^rict  attorney's  presence,  that  if  he  wanted  to 
make  a  statement  to  the  district  attorney  he  ought  to  use  his  own  judg- 
ment, that  the  district  attorney  would  make  him  no  promises.  The  dis- 
trict attorney  also  told  the  prisoner  that  he  might  make  a  statement  or  not, 
as  he  chose,  that  any  made  by  him  must  be  voluntar}'.  Held,  that  the  de- 
tective was,  to  an  extent,  the  agent  of  the  district  attorney,  and  having 
told  the  prisoner  that  the  confession  would  give  him  the  benefit  that  any 
state's  witness  would  get,  and  this  statement  not  having  been  repudiated 
by  the  district  attorney,  the  confession  must  be  regarded  as  excluded  by 
Code  Crim.  Pro.,  §  395.    Landon,  J.,  dissenting. 
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t.  Saks- Aa  TO  adhibsibility  and  weight  of  adhissiok. 

Ueldf  that  a  confession  obtained  in  a  manner  not  in  Tiolation  of  Code 
Grim.  Pro.,  §  395,  is  not  conclusive,  that  a  confession  obtained  eontraiy 
tliereto  must  be  excluded  though  true. 

4.  Same — Admissibiuty— Preliminakt  decision  by  the  coubt — Conplict- 
iNo  evidence  to  be  submitted  to  jury. 

EM,  that  the  court  mast  decide  preliminarily  as  to  whether  threats  or 
promises  induced  the  confession,  but  that  in  coimict  of  evidence  the  ques- 
tion of  fact  must  be  then  submitted  to  the  jury. 

La  Mott  W,  Rhodes  J  dist.  att'y,  for  respt;  Peter  Mitchell 
&  Chas.  E.  Pattersoriy  for  app'lts. 

Learned,  P.  J. — The  defendant  and  another  were  indicted 
in  February.  1886,  for  burglary  in  the  third,  and  grand 
larceny  in  tne  first  degree.  The  indictment  also  charged 
that  tiie  defendant  nad  previously  been  convicted  and 
sentenced  in  Massachusetts  for  a  certain  offense,  which,  if 
committed  in  this  state,  would  have  been  a  felony. 

The  alleged  offense  for  which  defendant  was  indicted 
was  committed  February^  1884.  He  was  arrested  in 
Florida  in  March,  1886,  by  a  special  officer  of  the  district 
attorney  of  Rensselaer  county,  and  also  an  employee  of  the 
Pinkerton  detective  agency.  At  Washin^n  Kobert  A. 
Pinkerton  joined  them^  and  they  all  came  through  to  Troy; 
the  district  attorney  joining  them  at  Albany. 

On  arriving  at  Troy,  Sunday,  March  20,  the  prisoner  was 
taken  to  the  district  attorney's  office.  He  was  arraigned 
March  22;  tried  March  25,  ana  convicted. 

While  in  the  district  attorney's  office,  on  Sunday,  he 
made  a  confession  to  the  district  attorney  in  Pinkerton's 
presence. 

Tliis  confession  was  given  in  evidence  on  the  trial,  and 
without  it  there  would  be  substantially  no  proof  of  defend- 
ant's guilt,  as  the  court  held.  The  most  important  question 
raised  in  the  case  is  as  to  the  admissabiUty  of  this  confes- 
sion, and  as  to  a  certain  part  of  the  charge  relative  thereto. 

The  law  on  this  subject  is  now  contained  in  section  395, 
Code  Criminal  Procedure.  In  People  v.  McGloin  (91  N.  Y.. 
241),  the  court  examined  many  of  the  former  decisions. 
But  it  is  not  intimated  that  these  cases  affect  the  provis- 
ions of  the  Code.  Indeed  it  is  stated  that,  as  the  crime  in 
that  case  was  committed  after  the  Code  took  effect,  it  was 

Governed  by  its  provisions.    See  same  case,  35  N.  i .  Sup. 
It.  (28  Hun),  150. 

Then  the  question  must  be,  was  this  confession  "made 
under  the  influence  of  fear  produced  \)j  threats,"  or  was  it 
"made  upon  a  stipulation  or  the  district  attorney  that  he 
should  not  be  prosecuted  therefor." 

That  the  defendant  was  under  arrest,  and  that  the  con- 
fession was  made  to  an  officer,  are  circumstances  which  do 
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not  exclude  it.  People  v.  Wentz,  37  N.  Y.,  303;  Cox  v. 
People,  80  id.,  500. 

We  have  examined  the  evidence  and  we  see  no  proof  of 
threats.  The  defendant  urges  that  there  was  an  excited 
crowd  at  Troy;  that  the  defendant  was  detained  in  the 
district  attorney's  office;  that  he  was  not  informed  of  his 
right  to  have  counsel;  that  the  influence  of  the  detectives 
was  exerted  to  induce  a  confession. 

Now,  while  we  are  not  called  upon  to  commend  the 
course  of  proceedings  of  these  detective  agencies,  we  are  yet 
imable  to  see  that  there  was  such  evidence  in  this  case  tnat 
the  court  could  properly  have  excluded  the  confession  as 
made  under  the  influence  of  fear  produced  by  threats. 

The  next  position  is  that  it  was  made  upon  a  stipulation 
of  the  district  attorney  that  defendant  should  not  be  prose- 
cuted therefor  Whole  Pinkerton  was  coming  up  from 
Washington  to  the  district-attorney's  office  he  talked  with 
defendant  about  the  case.  Several  times  the  defendant  said 
to  him:  ^^  What  benefit  am  I  to  get  out  of  this  thing?"  The 
context  shows  that  this  meant,  *  What  benefit  am  I  to  get 
out  of  making  a  confession?"  And  such  an  inquiry,  made 
by  the  prisoner,  indicates  that  Pinkerton  had  suggested  that 
he  should  make  a  confession.  Otherwise  the  prisoner 
would  not  have  incjuii-ed  about  the  benefit  to  be  obtained  by 
*Hhis  thing."  Pinkerton  repUed,  that  there  could  be  no 
promise  made  to  him;  that  the  omy  benefit  that  he  could 
get  out  of  the  thing,  as  far  as  Pinkerton  could  see,  was  the 
benefit  that  any  state's  witness  would  get. 

When  they  were  in  the  district  attorney's  office  at  Troy, 
Pinkerton  said  to  the  prisoner  in  the  presence  of  the  district 
attorney:  ^'  If  you  want  to  make  a  stetement  to  the  district 
attorney  you  can  do  it;  you  can  use  your  own  judgment  as 
to  whether  you  want  to  make  a  statement  or  not;  the  dis- 
trict attorney  will  make  you  no  promises."  What  need  of 
promises  by  the  district  attorney,  when  his  agent,  Pinker- 
ton, had  intimated  to  the  prisoner  that  confession  would 
give  him  the  benefit  which  any  state's  witness  would  get? 
Why  was  not  that  intimation  withdrawn  by  the  district 
attorney? 

The  oistrict  attorney,  who  was  himself  a  witness  for  the 
People,  states  that  he  said:  '^Any  statement  you  make 
must  be  voluntary  and  you  can  make  one  or  not  as  you 

E^  ^ase;"  he  further  istates  that  he  had  directed  the  officers 
ving  charge  of  defendant  not  to  allow  any  one  to  speak 
to  him  or  to  accompany  him  on  the  way  up;  and  that 
defendant  was  not  taken  before  a  magistrate  until  he  was 
taken  into  court  the  next  day. 

There  is  much  ground  to  look  with  suspicion  upon  tins 
confession.    The  prisoner  had  been  brougnt  from  Florida 
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without  his  wife,  who  had  been  particularly  mentioned  as 
not  to  accompany  him,  and  under  directions  by  the  district 
attorney  that  no  one  should  be  allowed  to  come  with  him 
but  the  officers.  At  Jersey  City  he  had  been  taken  out  of 
the  rear  end  of  the  train  and  haa  not  been  brought  through 
the  passenger  depot.  He  had  been  thus,  (and  probably 
with  intention)  prevented  from  seeing  his  counsel.  He  was 
kept  in  the  district  attorney's  office  at  Trov  and  had  no 
coiuisel,  and  apparently  no  one  was  allowea  to  come  into 
that  office  except  the  officers  and  the  detective  and  the  dis- 
trict attorney.  There  he  was  induced  to  make  his  confes- 
sion and  it  was  written  down. 

In  the  case  of  Flaga  v.  People  (40  Mich.,  706),  a  confes- 
sion was  obtained  in  the  district  attorney's  office  under  very 
similar  circiunstances;  the  detective  telling  the  prisoner  he 
would  better  make  a  statement.  And  the  coniession  was 
held  inadmissible.  The  court  remarked,  "A  more  serious 
offence  was  made  in  the  efforts  to  obtain  a  confession  than 
the  resi)ondent  was  guilty  of,  even  if  his  confession  were 
true, — poisoning  of  the  foimtains  of  justice." 

Pinkerton  had  been  in  communication  with  the  district 
attorney  about  this  case;  and  the  district  attorney  had  given 
instructions  to  Pinkerton  in  regard  to  the  prisoner. 
Pinkerton,  then,  was  not  a  merely  unofficial  person.  He 
was,  to  some  extent,  acting  for  the  district  attorney;  and 
what  he  did  and  said  might  be  deemed  to  come  from  the 
district  attorney;  unless  it  were  positively  disavowed.  It 
would  be  most  unreasonable,  under  the  ckcumstances,  that 
what  Pinkerton  said  should  not  be  considered  as  said  in  be- 
half of  the  district  attorney.  And  simply  to  say:  "your 
statement  must  be  voluntary,"  did  not  so  repudiate  what 
the  detective  had  previously  said  as  to  take  away  fiom  the 
mind  of  the  prisoner  the  influence  which  had  been  exerted. 
Porter  Y.  State^  55  Ala.,  95. 

In  that  case  two  confessions  had  been  made  under  prom- 
ises. Before  obtaining  the  third  the  district  attorney 
assured  the  prisoner  that  he  could  make  no  promises,  ete. 
But  the  court  held  that  the  third  confession  was  inadmis- 
sible; that  it  should  have  been  explained  to  the  prisoner 
that  the  former  confessions  could  not  be  used  against  him. 

Now  in  the  present  cause  the  district  attorney  did  not 
disavow  to  the  defendant  the  intimation  which  Pinkerton 
had  previously  made  that  the  prisoner  might  have  the 
benefit  of  being  a  state's  witness. 

We  must  then  consider  the  language  which  had  been 
repeatedly  used  to  the  prisoner  on  the  way  from  Washing- 
ton, viz. :  that  the  only  benefit  he  could  get  (by  confession) 
was  the  benefit  that  any  state's  wdtness  would  get.  What 
did  that  mean  to  the  prisoner  who  had  been  jointly  in- 
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dieted  with  Porter?  Could  he  not  fairly  infer  that,  if  he 
confessed,  he  would  get  the  benefit  which  a  state's  witness 
would  get?  If,  for  instance,  the  district  attorney  had  him- 
self said  to  the  prisoner:  **  the  only  benefit  you  can  get  by 
confession  is  the  benefit  any  state  witness  would  get.'' 
What  would  this  language  fairly  mean? 

It  is  one  of  the  arts  of  the  detective  to  intimate  without 
using  straightforward  language.  Did  not  Pinkerton  mean 
that  the  prisoner  should  beKeve  that  confession  would  give 
him  the  privilege  of  a  state's  witness?  And  if  the  prisoner 
did  not  so  beUeve  how  came  he  to  make*  that  full  confession 
but  four  days  before  his  trial? 

The  alleged  crime  was  not  recent.  It  had  been  com- 
mitted two  years  before.  The  result  of  the  trial  showed 
that  while  there  was  proof  that  the  crime  had  been  com- 
mitted there  was  nothing  to  connect  defendant  with  it 
except  his  presence  in  Troy  at  the  time,  exclusive  of  his 
confession.  It  is  difficult,  then,  to  beUeve  that  the  de- 
fendant would  have  confessed,  unless  under  some  strong 
inducement. 

A  confession  made  imder  promise  that  the  prisoner 
might  be  used  as  a  state's  witness  must  be  rejected.  And 
it  was  rejected  where  the  proof  was  that  the  district  at- 
torney testified:  "  I  may  have  said  to  him  that  he  might 
be  used  as  a  state's  witness."  State  v.  Johnson^  80  La. 
Ann.,  Part  II,  p.  881. 

Confession  on  a  promise  that  if  the  prisoner  wiU  turn 
state's  evidence  he  shall  not  be  prosecuted  was  rejected. 
Womach  v.  State,  16  Tex.  App.,  178;  See  Rex  v.  Rvdd^  1 
Leach,  115;  People  v.  Whipptey  9  Cowen.,  TOT. 

Confession  made  where  a  person  in  authority  induced 
the  prisoner  to  beUeve  he  would  get  off  better  is  inadmis- 
sible.   By  Judge  Cooley  in  People  v  Wolcott,  51  Mich.,  612. 

In  Commonwealth  v.  Taylor  (5  Cush.,  605),  the  pjrisoner 
was  in  custody  of  three  constables.  Two  then  said  they 
could  make  him  no  promises,  but  if  he  would  make  a  dis- 
closure they  would  use  their  influence  to  have  it  go  in  his 
favor.  The  prisoner  made  no  statement.  The  next  day, 
without  any  further  promises,  he  made  a  confession  to  the 
third  constable.     It  was  held  error  to  admit  the  confession. 

It  must  be  shown  that  the  confession  was  voluntary  be- 
fore it  can  be  received.  1  Green.  Ev.,  219;  Reginay.  War- 
ringhaniy  note  to  ReginaY.  Baldry^  2  Den.  C.  U.,  431.  The 
prosecutor,  it  was  said,  was  bound  to  satisfy  the  court  that 
the  confession  was  not  obtained  by  improper  n^eans.  Thus, 
where  the  court  below  had  held  that  tne  prisoner  must 
show  that  threats  had  been  made  in  order  to  exclude  the 
confession,  th^  judgment  was  reversed,  and  the  appellate 
court  held  that  amrmative  proof  must  be  given  that  the 
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confession  was  voluntan^.  State  t.  Oarvey,  28  La.  Ann., 
925;  Stephen's  Dig.  of  Ev.,  art.  22.  The  learned  judge,  in 
commenting  upon  this  language  of  Pinkerton,  said  that  it 
'*was  a  statement  that  under  proper  circmnstances  he 
might — there  could  be  a  case  in  which  he  could  receive 
some  benefit.  It  was  very  far  from  being  an  inducement." 
But  what  proper  circumstances  were  implied  ?  The  state's 
witness,  it  is  understood,  is  to  confess  and  to  testify  against 
his  associates  in  the  crime.  There  has  been  no  refusal  on 
the  prisoner's  part  to  testify  against  Porter,  indicted  with 
him.  What  else  w^  he  to  do  to  have  the  promised  benefit? 
What  was  he  to  understand  from  Pinkerton's  language  ? 

Now  it  certainlv  cannot  be  right  for  the  people  to  take 
the  position  that  their  officer  or  one  employed  by  him  used 
language  so  deceptive  that  the  defendant  beheved  he  had  a 
promise,  while  aiter  all  no  promise  was  made  him.  That 
was  the  claim  made  in  State  v.  Johnson^  ut  supra,  where 
the  district  attorney  testified:  **I  may  have  said  to  him  that 
he  might  be  used  as  a  state's  witness."  It  certainly  cannot 
be  permitted  that  afterwards  the  district  attorney  may  de- 
cide not  to  use  the  prisoner  as  a  state's  witness,  but  to  con- 
vict him  on  his  confession  thus  obtained. 

The  language  of  the  Code  which  we  are  to  consider  imder 
the  hght  of  these  adjudged  cases  is  not  accurate.  The  con- 
fession of  a  defendant  is  declared  to  be  admissible  unless 
made  upon  a  stipulation  of  the  district  attorney  that  he 
shall  not  be  prosecuted  therefor.  This  grammatically 
means  a  stipulation  that  the  defendant  shafl  not  be  prose- 
cuted for  the  confession.  The  crime  is  not  mentioned  in 
the  section.  But  the  section  evidently  refers  to  the  practice 
of  permitting  one  charged  with  crime  to  become  what  was 
formerly  caUed  ''an  approver,"  or  now  a  state's  witaess. 
See  4  Bl.  Cora.,  330;  Rex  v.  Bvddy  Cov^.,  831.  Now,  it  is 
not  necessary  to  inquire  whether  a  promise  by  the  district 
attorney  that  the  accused  shall  not  be  prosecuted  for  the 
crime  is  legally  binding.  Certainly  the  section  means  that 
if  by  assurance  from  the  district  attorney  that  the  prisoner 
shall  not  be  prosecuted  for  his  crime,  the  prisoner  has  been 
induced  to  make  a  confession  thereof,  that  confessicm  shall 
not  be  used  as  evidence  against  him. 

And  in  looking  at  this  question  we  must  remember  the 
principle  of  morals,  that  a  promise  must  be  t^en  against 
the  promisor  in  the  sense  in  which  he  beUeved,  or  Siould 
have  believed,  it  w^s  understood  by  the  promisee.  It  can- 
not be  permitted  that  the  district  attorney,  or  any  one  who 
may  justly  be  beheved  to  act  for  him,  can  use  langu^e 
which  he  must  have  thought  would  be  understood  by  the 
prisoner  as  an  assurance  of  freedom  from  prosecution,  and 
can  thereby  obtain  a  confession;  and  yet  that  the  people 
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can  use  that  confession,  because  before  the  confession  was 
actually  made  the  district  attorney  said  he  could  make  no 
promises. 

In  these  remarks  we  are  not  criticising  the  action  of  the 
district  attorney.  Very  possibly  he  did  not  know  what 
Pinkerton  had  been  inducmg  the  prisoner  to  beheve.  But 
he  failed  to  use  such  language  in  his  own  interview  that 
we  can  feel  assured  that  all  well  grounded  expectation  of 
obtaining  impunity  by  confession  had  been  taken  from  the 
prisoner's  mind. 

'^  A  confession  is  deemed  to  be  voluntary  if  it  is  shown  to 
have  been  made  after  the  complete  removal  of  the  im- 
pression produced  hj  an  inducement,  threat  or  promise 
which  would  otherwise  render  it  involuntary."  Stephens' 
Dig.  of  Ev.,  Art.  22. 

It  is  impoi-tant  that  crime  should  be  punished,  but  it  is 
still  more  important  to  uphold  sacredly  the  principle  that 
no  one  shaU  oe  compeUed,  or  under  promise  of  immunitv 
from  punishment  induced,  to  accuse  himself  It  is  still 
more  important  to  protect  all,  guilty  as  weU  as  innocent, 
against  confessions  improperly  obtained:  *^The  weakest 
and  most  suspicious  or  all  testimony,  ever  liable  to  be 
obtained  by  artifice,  false  Jiqpes,  promises  of  favovj  or 
menaces,  seldom  remembered  accurately  or  reported  vdth 
due  precision,  and  incapable  in  their  nature  of  being  dis- 
proved by  other  negative  evidence."  4  Bl.  Com.,  357; 
jRegina  v.  BcUdryy  2  Den.  C.  C,  431. 

m  these  views  we  are  of  the  opinion  that  the  confession 
was  not  shown  to  be  so  clearly  voluntary  under  the  afore- 
said section  that  it  was  admissible 

It  is  hardly  necessarv  to  discuss  at  length  the  other  ques- 
tion bearing  on  this  subject;  but  we  will  speak  of  it  briefly. 
The  prisoner's  counsel  asked  the  court  to  charge  that  if  the 
jury  found  that  the  alleged  statement  was  made  on  a 
stipulation  of  the  district  attorney  that  the  prisoner  should 
not  be  prosecuted  therefor,  they  must  reject  it.  The  judge 
refused,  but  charged  that  they  might  consider  that  upon 
the  question  whether  the  staiiement  if  made  was  true  or 
false.  Similar  questions  were  presented  in  various  forms 
and  exceptions  were  taken. 

Now,  a  confession  is  not  conclusive,  when  it  is  perfectly 
voluntaiy,  the  jury  may  stiQ  consider  all  the  circumstances 
upon  the  question  whether  it  was  true  or  false.  There 
might  be  facts  proven  which  would  show  that  a  voluntary 
confession  was  false,  and  the  jury  would  have  a  right  to 
consider  these  facts  on  the  question  of  the  falsity  of  the 
confession.  On  the  other  hand,  a  confession  obtamed  con- 
N.  T.  Rep.,  Vol.  m.        91 
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trary  to  section  395  must  be  rejected,   even  thotigh  it  be 
true.  • 

The  position  of  defendant's  counsel  is  that  though  the 
couit  were  justified  in  admitting  the  confession,  where  the 
evidence  was  conflicting  as  to  the  manner  in  which  it  was 
obtained,  yet  that  the  juiy  should  reiect  it,  if  they  should 
find  that  it  was  obtained  contrary  to  that  section.  To  illus- 
trate: if  a  writing  were  offered  in  evidence  against  a  pris- 
oner, purporting  to  be  written  by  him,  and  if  the  question 
were  in  disf)ute  whether  or  not  it  was  so  written,  the  court 
might  admit  it  in  evidence,  leaving  the  jury  finally  to  de- 
cide whether  it  was  the  prisoner's  writing  or  not,  and  thus 
to  admit  or  reject  it. 

The  learned  judge  in  replying  to  the  requests  of  defend- 
ant's counsel  did  not  say  that  there  were  no  circumstances 
connected  with  the  confession  for  the  jury  to  consider. 
Hence  there  evidently  were  such  circumstances.  But  he 
charged  them  that  the  circimistances  were  to  be  considered 
in  determining  whether  the  confession  was  true  or  false, 
and  not  in  determining  whether  it  should  be  accepted  or 
rejected. 

The  question  here  presented  does  not  seem  to  have  been 
decided  in  this  state.  In  some  states  it  has  been  decided 
favorably  to  the  defendant's  position.  In  Commonwealth 
V  Piper  (120  Mass.,  185),  it  was  said:  ^'When  a  confession 
is  offered  in  a  criminal  case,  and  the  defendant  objects  that 
he  was  induced  to  make  it  by  threats  or  promises,  it  neces- 
sarily devolves  ui>on  the  court  to  determine  the  preliminary 
question  whether  such  inducements  are  shown,  *  *  *  , 
But  if  there  be  any  conflict  of  testimony,  or  room  for  dovbty 
the  court  will  submit  this  question  to  the  jury  with  instruc- 
tions that,  if  they  are  satisfied  that  there  was  such  induce- 
ment, they  shall  disregard  and  reject  the  confession."  This 
doctrine  had  been  recognized  in  Commonwealth  v.  Cuffee^ 
108  Mass.,  285;  Commonwealth  v.  Smithy  119  Mass.,  305, 
and  it  was  subsequently  apphed  in  Commonwealth  v.  Cul- 
ver, 126  Mass.,  464. 

The  same  doctrine  is  distinctly  laid  down  in  People  v. 
Barker  (27  N.  W.  Rep.,  539),  by  the  supreme  court  of 
Michigan,  where  the  trial  court  after  having  admitted  the 
confessions,  charged  the  jury  to  reject  them  if  they  found 
that  they  were  not  voluntary.     This  was  held  to  be  correct. 

In  Stallings  v.  Georgia  (4Y  Ga. ,  5Y2)  a  confession  was 
admitted.  The  court  charged  :  '*If  you  do  not  beUeve  the 
confession  was  freely  and  voluntarily  made,  etc.,  you  will 
have  to  reject  the  evidence  wholly  from  your  considera- 
tion. "    This  was  held  correct. 

In  Hdlsenbake  v.  Georgia  (45  Ga.,  48)  it  was  held  that  a 
decision  of  the  judge  that  confessions  are  adndssible  is  only 
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prima  facie.  It  is  his  duty  to  instruct  the  jury  that  if  they 
were  not  freely  made  they  should  reject  them  as  evidence. 

In  Earp  v.  (Georgia  (55  Ga.,  136)  a  confession  induced  by 
a  promise  went  to  the  jury  without  objection.  Defendant's 
counsel  requested  the  court  to  charge  that  in  order  to  make 
the  confession  evidence,  it  must  appear  to  the  satisfaction 
of  the  jury  that  it  was  voluntary,  etc.  The  court  refused. 
Held,  error. 

To  this  hne  of  cases  it  is  possible  that  State  v.  Vann 
(82  N.  C,  631)  is  an  exception. 

The  doctrine  contended  for  by  the  defendant  then  seems 
to  be  established  in  these  stat^.  It  appears  to  us  sound. 
Whether  threats  or  promises  induced  the  confession  may 
sometimes  be  a  question  of  fact,  depending  perhaps  on  con- 
flicting evidence.  The  court  must  decide  prehminarily; 
but  it  IS  reasonable  that  then  the  question  of  fact,  if  there 
be  any  doubt,  should  be  submitted  to  the  jury. 

It  is  not  necessary  to  decide  that  point  in  this  case  in  the 
view  we  have  taken.  But  it  is  one  of  so  much  importance 
that  we  have  given  it  a  careful  examination. 

We  need  not  vasQ  upon  the  other  questions  in  the  case. 

Judgment  and  conviction  reversed  and  new  trial  granted. 

BocKES,  J.,  concurs. 

Landon,  J.  (dissenting.)— I  am  xmable  to  concur.  The 
rule  respecting  tlie  admission  of  confessions  has,  as  I  think, 
been  limited  by  section  395,  Code  Crim.  Pro.  That  section 
says  the  confession  "  can  be  given  in  evidence,  unless  made 
under  the  influence  of  fear  produced  by  threats,  or  unless 
made  upon  a  stipulation  of  a  district  attorney  that  he  shall 
not  be  prosecuted  theiefor."  Unless  this  confession  was 
made  under  the  fear,  or  upon  the  stipulation,  defined  by 
this  section,  the  confession  *'can  be  given  in  evidence.'' 
That  it  was  not  made  under  the  influence  of  feai*  produced 
by  threats,  or  upon  any  stipulation  of  the  district  attorney, 
seems  clear  from  the  fact  that  it  was  made  under  the 
influence  of  hope  inspired  by  a  suggested  promise  of  the 
officer  having  him  in  custody,  that  the  defendant  would,  if 
he  made  the  confession,  have  the  benefit  of  a  state's 
witness. 

The  distinction  between  a  confession  made  under  the 
influence  of  fear  produced  by  threats,  and  a  confession  pro- 
cured through  seductive  influence,  must  have  been  present 
to  the  minds  of  the  legislaiure.  The  former  is  practically 
a  violation  of  the  constitutional  provision  that  no  person 
shall  in  any  criminal  case  be  compelled  to  accuse  himself; 
the  latter  is  open  to  no  such  criticasm,  but  presents  simply 
a  question  of  governmental  ethics  or  policy,  over  wiiich  the 
legislature  has  power.    That  it  is  a  departure  from  the  long 
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established  common  law  rule  may  be  conceded,  but  the 
legislature  made  that  departure,  and  the  courts  must  re- 
spect it.  If  there  were  otherwise  any  doubt  upon  the  ques- 
tion, it  would  seem  to  be  settled  by  the  language  of  the 
commissioners  in  theii*  fii'st  report  of  the  Penal  Code  to  the 
legislature.  The  report  may  be  found  in  assembly  docu- 
ment 150  for  1855.  Section  449  of  that  report  is  the  oriri- 
nal  di-aft  of  the  present  section  395.  In  submitting  it  tne 
commissioners  said:  **  There  is,  perhaps,  no  rule  of  evidence 
in  criminal  cases  which  has  given  rise  to  more  discussion  in 
the  courts,  than  that  which  relates  to  confessions.  It  is 
proposed  by  this  section  to  declare  the  rule,  so  that  there 
may  be  no  doubt  hereafter,  and  at  the  same  time  to  open  the 
door  to  confessions  in  many  cases  where  they  are  now  ex- 
cluded. The  law  has  been  too  tender  in  this  respect.  It 
should  be  its  policy,  as  the  commissioners  conceive,  to  let  in 
all  the  hght  possible,  trusting  to  the  discretion  of  juries  to 
distinguish  between  the  false  and  the  true.  Confessions 
not  excluded  by  this  rule,  may  be  given  in  evidence,  with 
all  the  circumstances  attending  them;  and  the  jury  will 
give  such  credence  to  the  evidence  as  its  own  character  and 
those  circumstances  majr  justify." 

.There  was  no  conflict  in  the  testimony  respecting  the  cir- 
cumstances imder  which  the  confession  was  made.  In  no 
aspect  of  it  could  the  inference  be  reasonably  drawn  that 
the  confession  was  made  under  the  influence  of  fear  pro- 
duced by  threats;  and  the  district  attorney,  who  refused 
even  to  make  a  promise,  as  I  think,  made  no  representation 
or  statement  that  could  be  considered  equivalent  to  a  stipu- 
lation. Nor  do  I  think  this  would  oe  suggested,  ex- 
cept upon  a  construction  of  the  statute  which  the  legisla- 
ture seems  to  have  tried  to  prevent.  It  was,  therefore,  the 
duty  of  the  trial  court  upon  this  testimony  to  hold  that  the 
confession  was  admissible,  and  it  was  proper  to  instruct  the 
jury  that  their  only  duty,  with  respect  to  it,  was  to  consider 
its  truth  and  effect. 

Adam  Yager,  App'lt,  v.  Chart.es  Person,  Eesp't.-^ 

{Supreme  Courts  General  Term,  Third  Department,  Failed  Nowmber,  18S6.^^  - 

1.  Witness— What  inquiries  allowed  for  the  fubfobb  of  discredit- 
ing. 

It  is  not  competent  to  inquire  into  charges  and  accusations,  or  even  in- 
dictments, for  the  puq:ose  of  discrediting  a  witness,  but  it  Is  competent  to 
inquire  of  a  witness  as  to  his  past  conduct. 

f^  Same— Incompetent  question. 

Witness  was  asked,  **  Have  you  ever  been  sued  for  assault  and  battery  t 
Held,  that  the  question  was  incompetent,  and  was  not  justified  by  the  de- 
vdopment  of  the  fact  that  a  recovery  was  had  against  him.  The  inquiry 
must  be  to  the  specific  act  of  the  witness,  and  not  as  to  the  supcess  of 
litigations  against  him. 
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A.  C.  Griswold,  for  app'lt;  Frank  II.  OsborUy  for  resp't. 

Learned,  P.  J. — It  is  settled  that  it  is  not  competent  to 
inquire  into  charges  and  accusations,  or  even  indictments, 
for  the  pm-pose  of  discrediting  a  witness,  because  'Hhey 
are  consistent  with  innocence  and  may  exist  without  moral 
delincjuency."    People  v.  Irving^  95  In.  Y.,  544. 

It  is,  however,  competent  to  inquire  of  a  witness  as  to 
his  past  conduct.     People  v.  Casey ^  72  N.  Y.,  394. 

Under  which  of  these  two  heads  of  inquiiy  did  the 
questions  in  this  case  come?  Plaintiff,  on  cross-examina- 
tion, was  asked,  '^Have  you  been  sued  for  assault  and 
battery?  A.  Yes.  Q.  Who  sued  you?  A.  A  man  by  the 
name  of  Brick.  A.  Did  he  obtain  a  verdict  against  you? 
A.  I  believe  he  did.  Q.  Did  you  have  any  trouble  with 
Jeremiah  Plank?  A.  A  little  trouble;  he  did  not  build  the 
hme-kiln  as  he  agreed.  Q.  Did  you  have  any  trouble  with 
WiUiam  OUver?  No,  sir;  no  more  than  a  little  wood  that. 
I  had  sold  him  and  he  did  not  cord  it  right. 

Now  whether  plaintiff  had  been  sued  for  assault  and  bat- 
tery was  immaterial.  Even  a  judgment  against  him  was 
not  a  conviction  of  a  crime.  The  inquiry  inade  was  not  as 
to  the  plaintiff's  having  committed  an  assault,  as  in  People 
v.  Casey,  ut  supra. 

The  defendant  admits  that  the  question  as  to  being  sued 
W51S  improper,  but  claims  that  it  was  afterwards  justified 
by  the  fact  that  Brick  recovered:  which  recovery,  defend- 
ant says,  established  the  fact  of  the  assault.  But  we  think 
that  it  is  stated  in  Beal  v.  People  (42  N.  Y.,  271),  the  in- 
quiry should  be  as  to  specific  acts  of  the  witness,  and  not 
as  to  the  success  of  litigations  against  him.  Of  course  a 
conviction  of  a  crime  stands  on  a  different  groimd. 

The  other  questions  respecting  trouble  with  Plank  and 
Ohver,  the  dofendant  "justifies  on  the  ground  that  by 
inference  they  referred  to  assaults.  They  were  not  so  ex- 
pressed, and  they  were  not  so  answered. 

There  was  an  affray  between  these  parties,  and  con- 
tradictory evidence  in  respect  to  it.  Each  of  the  parties 
testified  and  gave  different  versions  of  the  affair.  It  may 
have  influenced  the  jury  to  have  evidence  that  plaintiff  had 
been  sued  for  assault  and  batterv,  and  had  nad  trouble 
with  two  or  three  persons.  We  tnink  these  errors  cannot 
be  disregarded. 

Judgment  reversed,  new  trial  granted,  costs  to  abide 
event. 

BocKES  and  Landon,  JJ.,  concur. 
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Hart  MoEat  et  cU.^  E^p'ts,  v.  Allen  Lasher  et  cU., 

App'lts. 

(Supreme  Court,  OenenU  Term,  Third  JDepartment,  FUed  Ifovember,  JS86.) 

1.  WiTNEsa— Experts — Handwriting — Proof  op   by   comparibon  with 

BPECIMKN8— Opinion  of  experts  only  competent. 

One  of  the  questions  involved  was  wliether  the  signature  to  a  certain 
deed  was  that  of  J.  C.  A  note  which  was  proved  to  have  been  signed  and 
endorsed  by  J.  C,  was  produced,  and  a  witness  who  was  not  shown  to  be 
an  expert,  was  directed  to  look  at  the  signature  and  endorsement  of  the 
note;  slie  was  then  asked  byplaintifTs  counsel:  ''Assuming  those  to  be 
the  genuine  signatures  of  J.  C,  is  that  the  signature  of  J.  0  on  the  deed 
I  show  you."  Held,  that  previous  to  Laws  1880,  chapter  86,  it  had  been 
competent  for  experts  to  compare  the  disputed  writing  with  genuine  speci- 
mens which  had  been  lawfully  given  in  evidence  on  the  trial  for  other 
purposes,  but  it  had  not  been  competent  to  introduce  genuine  specimens 
merely  for  comparison;  this  statute  permits  their  introduction  merely  for 
comparison.  Opinions,  however,  are  to  be  given  by  experts  only  on  hand- 
vnriting  as  on  any  other  question. 

2.  Same— Impeaching. 

The  alleged  deed  of  J.  C.  had  been  proved  by. the  subscribing  witness, 
J.  C.  L.,  before  a  notary  public,  and  was  given  in  evidence  with  such 
proof  by  the  defendants.  Plaintiff  gave  in  evidence  against  defendant's 
objections,  statements  made  by  J.  C.  L.  to  a  witness  that  he  did  not  have 
anything  to  d  >  with  this  transaction  cf  J.  C.  and  others  of  like  nature  to 
throw  discredit  upon  the  proof  of  the  deed.  Ileldy  that  assuming  that  J. 
C.  L.  was  practically  a  witness  for  the  defendants,  which  was  the  view 
most  favorable  to  sustaining  the  admissibility  of  their  evidence,  yet  the 
difficulty  remained  that  to  impench  a  witness  in  this  manner,  he  must  first 
be  asked  whether  he  made  the  alleged  contradictory  statements. 

DeWitt  Qriffiuy  for  resp'ts;  M.  ScJioonmaker,  for  appl'te. 

Learned,  P.  J. — One  of  the  questions  involved  was 
whether  the  signature  to  a  certain  deed  was  that  of  James 
Olark,  As  charged  by  the  court,  the  plaintiffs  were  entitled 
to  recover  if  the  jury  should  find  that  the  signature  was  not 
that  of  Clark. 

A  note  which  was  proved  to  have  been  signed  and  en- 
dorsed by  Clark  was  produced.  And  a  witness  who  was 
not  phown  to  be  an  expert,  was  directed  to  look  at  the  sig- 
nature and  indorsement  of  the  note.  She  was  then  asked 
hj  plaintiff's  counsel:  **  Assuming  those  to  be  the  genuine 
signatures  of  James  Clark,  is  that  the  signature  of  James 
CEirk  on  the  deed  I  show  you  ?"    She  answered,  ^*  No." 

A  similar  question  was  put  by  plaintiff's  coimsel  to  an- 
other witness,  not  an  expert,  and  a  similar  answer  given. 

These  questions  wei-e  duly  objected  to  by  the  defendant. 
Chapter  36  of  the  Laws  of  1880  was  intended  to  modify  the 
former  rule.  Previously  to  that  act  it  had  been  competent 
for  experts  to  compare  the  disputed  writing  with  genuine 
spedmens  which  had  been  lawfully  given  m  evidence  on 
the  trial  for  other  purposes.  But  it  had  not  been  compe- 
tent to  introduce  genume  specimens  merely  for  the  purpose 
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of  comparison,  the  statute  permits  the  introduction  of  gen- 
uine specimens,  merely  for  the  purpose  of  comparison,  al- 
though they  are  not  otherwise  evidence  in  the  case. 

But  the  statute  lias  not  changed  the  law  as  to  the  persons 
whose  opinion  may  be  given.  Opinions  are  to  be  given  by 
experts,  as  well  on  the  question  of  handwriting  as  on  any 
otner  questions.  Persons,  other  than  experts,  are  to  testify 
to  facts,  not  opinions.  If  one  who  was  not  an  expert,  were 
permitted  to  give  his  opinion  as  to  genuineness  of  hand- 
writing based  merely  on  the  comparison,  at  the  trial  of  the 
disputed  writing  with  one  proved  to  be  genuine,  he  would 
be  usurping  the  duty  of  the  jury.  They,  by  that  same 
statute,  may  compare  these  writings.  The  evidence  given 
should  have  been  excluded.  See  Peck  t.  CallahaUy  95  N. 
Y.,  73. 

This  alleged  deed  of  James  Clark  had  been  proved  June 
13,  1885,  by  the  subscribing  witness,  Joseph  C.  Lawrence, 
befoi'e  a  notary  public,  and  was  given  in  evidence  with  such 
proof  by  the  de^ndants. 

.  The  plaintiff  gave  in  evid^ice,  against  defendant's  ob- 
jection, statements  made  by  Lawrence  to  a  witness  that  he 
did  not  have  anything  to  do  with  this  transaction  of  Clark; 
that  he  did  not  know  Clark  at  the  time.  And  again  by  an- 
other witness,  statements  that  he  did  not  know  James 
Clark  and  had  no  transaction  with  him;  that  he  was  wil- 
ling to  assist  Mrs*  McKay,  and  would  come  up,  if  she  would 
pay  his  expenses. 

The  oMect  of  this  testimony  was  to  throw  discredit  upon 
the  proor  of  the  deed,  made  W  Lawrence  before  a  notary 
pubuc.  Now,  the  most  favorable  view  for  the  plaintiff,  in 
endeavoring  to  sustain  the  admissibility  of  this  evidence^ 
is  to  claim  that  Lawrence  was  practically  a  witness  for  the 
defendants;  and  hence  that  his  testimony  (viz.,  the  proof 
before  the  notary)  might  be  attacked  in  the  usual  manner, 
by  showing  that  ne  had  at  other  times  made  contradictory 
statements. 

Assuming  that  this  view  of  the  position  of  Lawrence  is 
correct,  then  we  have  the  difficulty  that,  to  impeach  a  wit- 
ness in  this  manner,  he  must  first  be  asked  whether  he  had 
made  the  alleged  contradictory  statements.  This  is  a  most 
necessary  and  important  rule.  A  deviation  from  it  is 
imjust,  both  to  the  witness  and  to  the  party  calling  him. 
Of  course,  no  such  question  was  put  to  Lawrence;  for  he 
was  not  on  the  stand. 

Whether  the  assumption  that  Lawrence  was  practically 
a  witness  for  defendants,  and  hence  Uable  to  impeachment 
by  plaintiff  is  correct,  we  are  not  ready  to  say.  It  is  not 
so  decided  in  Gibbs  v.  Osbom  (2  Wend.,  555),  cited  by 
plaintiff's  counsel. 
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The  statute  allowing  a  deed  to  be  acknowledged  or 
proved  out  of  court,  and  to  be  recorded,  and  allowing  the 
record  to  be  evidence  may,  ot  course,  be  abused,  as  plain- 
tiffs' counsel  suggests.  But  perhaps  it  would  be  a  very- 
serious  evil  to  treat  every  witness,  who  had  thus  proved  a 
deed  out  of  court,  as  if  he  was  a  witness,  product  on  the 
trial  by  the  party  offering  the  deed  in  evidence,  and  as  sub- 
ject to  all  the  modes  of  impeachment  to  which  such  a 
witness  in  court  is  hable.  DeMs  long  since  recorded  might, 
if  such  a  course  were  permitted,  be  overthrown  by  testi- 
mony which  the  other  party  would  be  in  no  readiness  to 
meet. 

Some  other  questions  were  presented  on  the  argument 
which  we  need  not  consider. 

Judgment  reversed,   new  trial  granted,  costs  to  abide 
event. 

BocKES  and  Landon,  JJ.,  concur. 


People  exrd.  N.  Y.,  O.  and  W.  R'y  Co.  et  oZ.,  AppFts,  v. 
Alfred  Chapin,  Comptroller,  et  cU.y  Bespt's. 

(Supreme  Court,  General  Term,  Third  Depa/rtment,  Filed  Natember,  1886,) 
1.  Taxes  and   assessmentb  —  Railboad*  commissionebs — Expenses  of, 

ASSESSED  ON  RAILROAD   BY    ASSESSORS   AND    COMPTBOLLEE— ThEIB  ACT 

QUASI  JUDiciAir— Laws  1882,  chap.  358,  §  13. 

By  Laws  1882,  chapter  358,  section  18,  the  comptroller  and  state  assess- 
ors are  to  assess  on  each  of  the  railroads  in  this  state  the  cxi)ense8  of  the 
railroad  commissioners.  The  assessment  is  to  be  one  half  in  proportion  to 
the  net  income  of  the  corporation  and  one-half  in  proportion  to  the  length 
of  the  main  track  or  tracks  of  the  road.  Held,  that  in  so  doing,  the  comp- 
troller and  assessors  act  in  a  quasi  judicial  character. 

d.  EbBONEOUS   A8SESS1CENT — DeTBRHINATION    MAT  BE  MODIPIBD — ^REBTmi* 
TION  MAY  BE  AWABDED. 

In  the  case  of  an  erroneous  assessment,  if  the  payments  have  been  vol- 
untarily made  by  the  railroad,  restitution  may  be  awarded  and  the  aeter- 
mination  modified,  as  in  an  appeal  fron^  a  judgment. 

8b  Main  tbacks — IMeanino  op  the  wobds  used  in  the  statute. 

In  ascertaining  the  proportion  of  the  assessment  to  be  laid  on  each  road, 
as  directed  in  the  latter  part  of  the  section,  the  comparison  was  to  be  made 
between  the  aggregate  of  the  lengths  of  the  several  main  tracks  of  each 
road  and  not  merely  a  single  one. 

4.  Appeal  pbom  detebmination— Who  entitled  to  be  heabd. 

On  an  argument  to  modify  the  determination  made,  all  of  the  parties 
interested  were  entitled  to  be  heard. 

John  B.  Kerry  for  app'lts;  D.  Cf Briefly  attorney  gen- 
eral, for  resp'ts. 

Learned.  P.  J.— By  section  13,  chapter  363,  Laws  of 
1882,  the  comptroller  and  state  assessors  are  to  assess  on  each 
of  the  railroads  in  this  state  the  expenses  of  the  inroad 
commissioners  (which,  by  a  previous  section,   are  to  be 
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• 
audited  by  the  comptroller).    The  assessment  is  to  be  one- 
half  in  proportion  to  the  net  income  of  the  corporation,  and 
one-hali:  in  proportion  to  the  length  of  the  main  track  or 
tracks  of  the  road. 

It  seems  to  us  thao  the  respondents  act  in  b.  quasi  judicial 
character.  They  are  to  ascertain  and  determine  how  much 
is  the  net  income;  how  long  are  the  main  tracks,  and  this 
detennination  further  involves  (as  appears  by  this  action) 
the  disputed  question,  what  is  the  meaning  of  ^^main 
track  or  tracks."  Their  decision  takes  from  one  railroad 
and  imposes  on  another,  a  charge^  according  as  they  esti- 
mate the  net  income  and  the  main  tracks  of  one  or  an- 
other at  a  greater  or  less  amount. 

Exercise  of  judgment  and  discretion  in  a  public  agent,  it 
is  true,  does  not  make  him  a  judicial  officer.  People  v. 
Walter y  68  N.  Y.,  411.  Because  ministerial  officers  are 
not  required  to  act  like  idiots. 

But  where  a  bm-den  is  to  be  borne  by  each  of  several  par- 
ties in  a  proportion,  dependent  on  facts  and  law,  and  a 
board  is  to  make  the  apportionment  according  to  facts  and 
law,  such  board  has  to  decide  law  and  fact  between  con- 
fficting  parties.     That  is  judicial. 

Is  it  too  late  for  the  relators  to  obtain  reUef  ?  The  re- 
spondents are  not  required  to  issue  any  warrant.  They 
are  merely  directed  to  assess.  Then  the  assessment  is  to 
be  collected  as  provided  for  collection  of  taxes  upon  cor- 
porations. That  would  seem  to  refer  to  the  taxation 
under  chapter  542,  Laws  1880.  And  the  mode  provided 
for  the  collection  of  those  taxes  appears  to  be  an  action  by 
thepeople.     Section  9  of  that  act. 

Therefore  the  position  of  these  respondents  does  not 
seem  to  be  like  that  of  supervisors,  who  issue  a  warrant  on 
their  tax  roll  and  deliver  that  to  the  collecting  officer. 
Hence,  the  case  of  -F^opfe  v-  Supervisors  (82  N.  xT,  275),  is 
not  quite  applicable.  There  is  no  tax  roll  or  warrant  in 
this  case  which  is  beyond  the  reach  of  the  respondents.  If 
some  of  the  railroads  have  paid  their  assessed  amounts,  the 
payment  may  have  been  voluntary  and  restitution  may  be 
awarded.  Code,  §  2142.  As  may  be  done  on  apijeal  from 
a  judgment.  Section  1323.  For  the  determination  need 
not  be  reversed.  It  may  be  modified.  Section  2141.  And 
these  two  new  provisions  seem  to  reUeve  cases  like  this 
from  some  difficulties. 

The  retmn  of  the  respondents  only  shows  that  several 
railroad  companies  have  paid  their  proportions  as  assessed. 
Any  party  interested  in  upholding  the  decision  may  come 
in.  Section  2137.  And  in  fact  the  railroads  that  have  paid 
appeared  on  the  argument.  So  that  the  parties  who  cmim 
N.Y.  Rep,,Vol.  m.        92 
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that  a  reversal  or  modification  would  affect  them  have  been 
Jieard. 

It  is  not  shown  in  the  retvim  that  the  respondents  have 
delivered  to  any  one,  or  part^  with,  the  assessment  which 
they  made.  Nor  does  it  appear  by  the  statute  that  they 
should  deUver  the  same  to  any  one.  So  that  they  do  ncrf; 
stand  in  the  position  of  the  assessors  of  taxes,  {People  v. 
Delaney^  49  K  Y.,  655),  or  of  the  commissioner  of  taxes, 
People  V.  Commissioners,  10  Sup.  Ct.,  (9  Hun.),  609  or  of 
the  supervisors,  as  in  People  v.  Supervisors^  vi  supra. 

They  are,  so  far  as  appears,  in  lact  and  legally  the  cus- 
todians of  the  assessment  which  is  sought  to  be  reviewed. 
Code,  §  2129.  And  they  have  made  return  to  the  writ,  set- 
ting forth  their  assessment  by  reference  to  the  schedule 
attached  to  the  petition;  and  thus  they  have  not  claimed 
that  the  assessment  is  not  still  in  their  custody. 

On  the  merits  it  seems  to  us  that  the  relators  are  right. 
As  the  fact  did  not  appear  distinctly  on  the  return,  it  was 
admitted  upon  the  argument,  (to  prevent  any  doubt  upon 
this  point),  that  the  assessment  was  made  in  proportion  to 
the  one  main  track  on  a  road  bed,  and  not  in  proportion  to 
the  several  main  tracks  on  a  road  bed. 

The  intention  of  the  legislature  seems  to  have  been,  in 
the  first  place,  to  apportion  one-half  according  to  net 
income;  which  would  be  equitable,  so  far  as  the  rSuJs  were 
profitable.  But  inasmuch  as  some  roads  might  not  be 
profitable  and  yet  ought  to  bear  their  share,  the  other  half 
was  to  be  apportioned  on  a  different  basis;  on  a  basis  of 
what  might  be  considered^  approximately,  the  magnitude 
of  the  road,  and  a  basis  which  would  also  measure,  approxi- 
mately, the  labor  of  the  raUroad  commissioners  in  respect 
thereto.  That  basis  is  "  the  length  of  main  track  or  trades 
of  road.'* 

Now  the  respondents,  in  assessing,  take  into  account 
only  the  main  track.  As  for  instance,  the  New  York  Cen- 
tral and  Hudson  Eiver  Eaikoad  Co.,  has  in  fact  2,130.43 
miles  of  main  tracks.  But,  inasmuch,  as  in  some  places 
four,  and  in  other  places  two,  of  these  main  tracks  are 
parallel,  that  company  is  assessed  on  only  993.29  miles. 
These  facts  appear  in  the  schedules,  and  were  practically 
admitted  on  the  argument. 

Now  the  argument  of  the  respondents  is  that  the  legisla- 
ture intended  that  the  test  sbomd  be  the  value  of  the  prop- 
erty, based  upon  the  earnings  and  income. 

But  plainly  the  legislature  did  not  mean  this.  They 
meant  that  one  half  should  be  assessed  in  proportion  to  net 
income;  but  that  the  other  half  shoula  be  assessed  in 
another  proportion.  The  very  use  of  the  words  "or 
tracks  "  in  the  statute  shows  that  all  the  main  tracks,  and 
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not  merely  a  single  one,  was  to  be  estimated.  K  the 
statute  had  meant  what  the  respondents  claim,  it  would 
have  said  '*in  proportion  to  the  length  of  one  main  track 
on  road." 

This  construction  is  sustained  by  the  specifications  re- 
quired in  anuual  reports.  Chapter  576,  Laws  1880  There 
several  tracks  on  main  line  are  spoken  of,  and  are  distin- 
guished from  sidings  and  turnouts.  Notice  especially  table 
C,  No.  45,  '^mUes  of  steel  rails  (reduced  to  single  track^ 
in  main  line."  That  certainly  includes  several  parallel 
main  lines. 

It  is  urged  by  the  respondents  that  the  assessment  is  ac- 
cording to  the  statute  to  be  made  on  the  roads  '^according 
to  their  mean&"  K  this  expression  were  to  be  taken  as 
explaining  the  more  definite  language  which  follows,  would 
it  not  be  reasonable  to  hold,  if  there  were  two  roads  having 
road-beds  of  equal  length,  and  one  road  had  one  main  track 
and  the  other  two,  that  the  '^means"  of  the  latter  were 
double  that  of  the  former? 

Indeed,  the  argument  of  the  respondents  expressly  says 
that  the  intention  of  the  legislature  was  to  assess  tnis  re- 
maining one-half  "upon  the  length  of  their  respective 
road-beds."  Thus  the  respondents  show  that  different 
language  would  accurately  express  what  they  claim  to  have 
been  intended. 

We  think  that  the  assessment  upon  the  relators  should 
be  reduced  in  accordance  with  these  views.  The  amounts 
are  a  matter  ot  calculation  and  will  be  stated  in  the  order. 
Fifty  dollars,  costs  and  disbursements,  to  relators. 

Landon,  J. — The  relators  have  been  assessed  for  too 
much.  It  is  no  answer  to  their  complaint  that  others  have 
been  assessed  too  little,  unless  it  appear  that  the  pubUc  in- 
terests would  by  correcting  this  wrong  suffer  greater  wrong. 
It  does  not  so  appear  in  this  case.  The  relators^  assessment 
can  be  reduced  to  its  proper  amount,  and  should  be. 

Assessments  modified  and  reduced,  with  fifty  dollars 
costs  and  printmg  disbursements. 


Augusta   Lindeman,  as  Adm'x,  Appit,    v.  New  York 
Central  and  Hudson  River  R.  K  Co.,  Resp't. 

(Supreme  Court,  General  Term,  Third  Department,  Filed  November,  1886.) 
Nbglioenck— Contributory  kbgligence— Non  suit— Error— Question 

FOR    JURY. 

In  an  action  brought  by  plaintiff,  as  administratrix,  to  recover  damage 
for  the  death  of  her  mtestate,  alleged  to  have  been  occasioned  hy  the  neg- 
ligence of  defendant,  the  evidence  showe:1  that  the  deceased  on  a  dark 
niglil  attempted  to  cross,  on  the  highway,  defendant's  track,  and  was  killed 
by  one  of  defendant's  engines.   This  crossing  was  generally  protected  by  gates 
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during  the  time  of  passing  of  any  train  or  engine,  but  on  this  occasion  the 
gates  were  up,  the  engine  wliich  struck  the  defendant  was  backing  slowly, 
and  was  not  furnished  with  a  light.  Evidence  also  showed  that  one  6. 
shouted  to  deceased,  warning  him  of  his  danger,  lldd,  that  plaintiff  was 
improperly  non-suited;  these  facts  showed  ne^lig^ence  on  tl.e  part  of  the 
defendant;  the  raising  of  the  gates  was  an  intimation  to  the  deceased 
that  the  tracks  were  safe  to  cross.  That  it  was  for  the  juiy  to  determine 
whether  or  not  decedent  heard  the  warning  given;  that* the  question  of 
his  negL'gence  should  have  gone  to  the  Jury. 

John  S.  Wolfe,  for  applt;  Frank  Loomis,  for  resp't. 

Learned,  J. — This  is  an  action  brought  by  the  adminis- 
tratrix of  WilKam  Lindeman^  deceased,  to  recover  for  his 
death,  alleged  to  have  been  occasioned  by  the  negligence  of 
the  defendant. 

The  plaintiff  was  non-suited  at  the  trial,  on  the  close  of 
her  own  evidence,  and  appeals. 

Lindeman  was  a  charcoal  peddler,  and  had  been  in 
Albany  the  day  of  the  accident  with  a  load  of  charcoal. 
He  was  returning  with  a  team  of  horses  and  his  empty 
charcoal  wagon,  and  about  nine  o'clock  he  reached  a  place 
where  the  highway  crossed  the  defendant's  three  tracks  on 
grade. 

It  was  on  the  eighth  of  June  and  the  night  was  *' pretty 
dark."  As  the  deceased  drove  across  the  track  he  was 
struck  by  an  enrine  of  the  defendant's,  which  was  backing 
down  southwara,  without  any  light  upon  it  and  without 
ringing  a  bell  or  blowing  a  whistle.  Across  the  highway, 
on  the  west  side  of  the  tracks  (from  which  side  the  deceased 
approached)  were  gates  consisting  of  two  white  poles 
which  were  usually  lowered  across  the  highway  when 
trains  are  coming,  and  which,  when  lowered,  make  it  im- 
possible to  cross  the  tracks.  After  trains  have  gone  by,  the 
gates  are  raised.  They  are  worked  by  a  crank,  on  the 
north  side  of  the  highway  and  west  of  the  tracks.  At 
the  time  of  the  accident  the  gates  were  open.  These  gates 
are  about  six  feet  from  the  track  nearest  them.  The  first 
point  where  a  man  approaching  the  tracks  could  get  an 
unobstructed  view  of  tnem  was  about  seventy-three  feet 
distant  therefrom. 

One  witness  testified  that  the  deceased,  just  before  reach- 
ing the  track,  was  standing  in  his  wagon  leaning  on  the 
f orwai*d  part  and  looking  up  and  down  to  see  if  mere  was 
any  danger  coming. 

The  defendant's  flagman,  a  short  time  before  the  acci- 
dent, had  been  in  the  shanty  on  the  south  side  of  the  high- 
way, and  the  east  side  of  the  track.  Soon  after  that  Brown, 
who  was  working  for  a  dispatch  company,  came  out  of  the 
shanty  and  stood  on  the  easterly  side  of  the  tracks  looking 
south.  While  standing  there  he  heard  the  flagman  halloo, 
and  turned  and  saw  the  engine  coming  on  the  west  track. 
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It  was  then  a  short  distance  from  the  crank,  which  is  on 
the  northerly  side  of  the  highway  where  the  ai-m  of  the  gate 
is  let  down.  The  engine  must  have  been  at  that  time  near 
to  the  highway.  Brown  then  saw  the  team  coming  and 
hallooed:  **stay  back."  The  distance  from  Brown  to  the 
place  of  the  gate  was  about  fifty  feet.  The  flagman  was 
on  the  easterly  track.  The  engine  struck  the  forward  part 
of  the  wagon  and  did  not  hurt  the  horses.  They  must 
have  crossed  the  track  coming  on  a  Uttle  trot. 

There  was  evidence  of  negligence  on  the  part  of  defend- 
ant. Absence  of  light,  and  no  somid  of  bell  or  whistle 
with  open  gates  were  facts  for  a  jury  to  consider. 

As  to  deceased,  the  question  of  negligence  is  this:  Did  he 
do  what  a  prudent  man  would  not,  or  omit  what  a  prudent 
man  would  have  done?  Kellogg  v.  N.  Y.  C.  ana  H.  R. 
R.  K,  79  N.  Y.,  72;  Stackus  v.  N.  F.  C.  andH.  R.  R.  i2.,  79 
id.,  468. 

As  to  the  hallooing  of  the  flagman  and  of  Brown,  it  must 
be  a  question  for  the  jury  whether  that  was  heard  over  the 
noise  which  a  charcoal  wagon  would  make  in  the  ears  of 
one  riding  therein. 

The  defendant  insists  that  he  could  have  seen  the  engine 
if  he  had  looked,  and  was  therefore  negligent  as  a  matter 
of  law.  But  he  has  passed  this  place  before,  and  therefore 
knew  of  the  gates.  He  saw  they  were  not  across  the  road, 
and,  as  thej  were  white,  he  undoubtedly  saw  them 
standing  upright  on  each  side.  As  said  in  Oluckinq  v. 
Sharp  (96  N.  Y.,  676),  this  was  an  assurance  of  safety  just 
as  significant  as  if  a  gateman  had  beckoned  to  him  or  in- 
vited him  to  come  on. 

Now  suppose  one  approached  a  crossing  and  a  gateman 
beckoned  to  him  to  come  on,  and  suppose  he  saw  an 
engine  slowly  backing  towards  the  crossing,  a  pnident 
man  might  infer  that  the  gateman  knew  that  the  engine 
was  to  stop  before  it  reached  the  crossing,  and  that  tnere 
was  no  danger.  It  may  often  be  the  case  that  engines  are 
moving  near  a  crossing,  and  towards  it,  which  are  not  to 
cross.  The  gateman  knowing  this,  signals  the  traveler  to 
cross.  May  he  not  then  cross  with  prudence,  although  he 
sees  the  en^ne? 

This  engine  was  not  drawing  a  train.  It  was  a  single 
•  engine  without  cars,  backing  about  five  miles  an  hour. 
That  it  was  not  about  to  go  across  the  track  was  notified 
to  the  public  by  the  fact  that  the  gates  were  open. 
Directors  of  N.  E.  R.  W.  Co.  v.  WarUesSy  L.  E.  7  Eng. 
and  Irish  App.,  12;  affirming  6  Q.  B.,  481. 

The  opening  of  the  gates  is  an  affirmative  act,  giving 
every  traveler  to  know  that  the  crossing  is  safe.  Ana 
though  he  should  see  an  engine  backing  at  about  the  rate 
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of  a  rapid  walk,  he  might  think  it  would  stop  before  it 
reached  the  place  whei^e  the  company  had,  by  their  signal, 
said  the  engine  was  not  to  go. 

How  far  the  witness  Creed  was  to  be  credited  was  a 
question  for  the  jury. 

Taking  all  the  circumstances  into  accoimt,  especially  the 
open  gates,  the  slowness  of  the  engine's  backward  motion, 
the  absence  of  hght  on  it,  the  noise  which  the  wagon  would 
naturally  make,  we  think  that  the  question  of  the  negli  - 
gence  of  the  deceased  should  have  gone  to  the  jury.  They 
are  the  proper  judges  whetiier  he  acted  as  a  prudent  man 
would  have  done. 

Judgment  reversed,  new  trial  granted,  costs  to  abide 
event. 

BocKES  and  Landon,  JJ.,  concur. 


Amelia  M.  BmEN,  as  Exyx,  et  aly  Resp'ts,  v.  Edward  F. 
James  et  aL,  Imp'ld,  Applts. 

{Supreme  Court,  General  Term,  Third  Department,  Filed  November  1886.) 

1.  Contract  to  convey  land— Statute  of  frauds— Part  performance. 

Plaintiff  and  her  sister,  since  deceased,  made  a  written  contract  to  sell 
certain  land  to  defendant .  Defendant  has  paid  only  part  of  the  purchase 
money,  and  this  action  is  brought  to  foreclose  the  equitable  lien  of  the 
vendor  on  the  land.  The  defendant  objects  that  the  contract  was  void  be- 
cause not  signed  by  the  vendor.  Held,  that  taking  possession  by  the  ven- 
dee was  a  part  performance,  and  that  the  contract  would  be  enforced  in 
equity;  that  the  tender  of  a  deed  at  the  triid  was  sufficient. 

2.  Will— Power  to  convey  given  to  executrix — ^Payment  to  executrix 

BY  purchaser. 

The  executrix  by  the  will  of  the  deceased  owner  had  power  to  convey - 
Held,  that  by  payment  of  the  purcha-:e  money  to  the  plaintiff  within 
time  limited  by  the  contract  the  defendant  would  be  entitled  to  a  deed  of 
the  land. 

A.  P.  &  W.  Mariy  for  resp'ts;  Edw<wd  F.  James j  for 
app'lts. 

By  the  Court. — The  plaintiff,  Mrs.  Biden,  and  her 
sister,  Mrs.  Moore,  since  deceased,  made  a  written  contract 
to  sell  to  defendant  James  certain  land.  James  paid  $4,000, 
part  of  the  contract  price,  and  went  into  possession.  Some 
$4,000  remained  unpaid. 

After  tliis  action  was  commenced  Mrs.  Moore  died  and 
Mary  T.  Biden,  her  executrix,  with  a  power  of  sale  of  real 
estate,  was  made  a  party  plaintiff  in  her  place. 

The  action  takes  the  equitable  view  that  the  purchaser  in 
possession  is  in  equity  the  owner  of  the  land,  and  the 
vendor  is  in  equity  a  mortgagee  for  the  amount  of  the  un- 
,  paid  purchase  money.  It  asks,  therefore,  a  foreclosure  of 
the  contract;  that  within  a  time  to  be  fixed  the  defendants 
shall  pay  the  amount  due,  otherwise  ttiat  the  premises  be 
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sold,  and  from  the  avails  plaintiffs  be  paid,  emd  that  there 
be  a  judgment  over  for  deficiency. 

The  contract  set  up  in  the  complaint  is  one  signed  only 
by  James.  On  the  trial  the  plaintiffs  asked  and  obtained 
leave  to  amend  by  setting  up  that  the  contract  was  in 
duplicate,  and  one  part  was  executed  by  them.  This  was 
granted.  But  plaintiffs  finally  did  not  avail  themselves  of 
this  privilege. 

The  defendant  objects  that  the  contract  was  void  because 
not  signed  by  the  vendor  But  the  tgting  possession  by 
the  vendee  was  a  part  performance,  and  the  contract  will 
be  enforced  in  equity.  The  defendant  cannot  remain  in 
possession  under  a  contract  and  still  insist  that  it  is  void. 
2  Revised  Statutes,  m.  p.  135,  §  10;  Pomeroy's  Eq.,  1409. 

There  was  a  tender  at  the  trial  of  a  deed.  That  was  suf- 
ficient.    Preeson  v.  Bissel,  63  N.  Y.,  168. 

The  executrix  of  the  deceased  owner  had  the  power  to 
convey  by  the  wiU  of  the  decedent.  And,  therefore,  the 
objections  taken  in  Thomson  v.  Smith  (63  N.  Y.,  301),  do 
not  apply.  The  difficulty  in  that  case  was  that  the  persons 
capable  ot  conveying  were  not  shown  to  be  parties  to  the 
action,  and,  therefore,  there  could  not  be  a  tender  of  deed. 
Nor  would  the  defendants  in  that  case  be  certain  to  obtain 
a  deed  on  payment  of  the  money,  since  it  did  not  appear 
that  those  plaintiffs  could  convey.  In  this  present  case  the 
defendant  is  protected.     If  he  pays  to  the  plaintiffs  the 

Surchase  money  within  the  time  limited  he  can  have  a 
eed;  either  the  deed  tendered  at  the  trial,  or  one  to  be 
executed  by  the  plaintiffs  under  the  judgment  of  the  court. 
The  purchase  money  is  of  coiu^e  payable  to  the  plaintiffs, 
and  they  have  power  to  convey  the  legal  title. 

Furthermore,  if  there  was  a  defect  of  parties,  that  should 
have  been  jpleaded  by  demurrer  or  answer,  otherwise  it  was 
waived.     Code,  §§  488,  498,  499. 
We  think  the  judgment  should  be  affkmed,  with  costs. 


James  G.  Patten,  Eesp't,  v,  Daniel  A.  Bullard  et  al., 

App'lts. 

(Supreme  Court,  General  Term,  Third  Department,  Filed  November,  1886.) 

Rkfebencb— Execution — Moneys  collected  under,  in  hands  op  sheriff 
— May, be  disposed  op  by  court  on  motion  even  after  reference 
ordered. 

One  McC  ,  by  his  attorney  B.,  recovered  a  judgment;  execution  was  issued 
thereon,  a  levy  made,  a  part  of  the  judgment  was  collected  and  passed 
into  the  hands  of  tiie  sheriff.  A  dispute  arose  between  McC.  and  B.,  the 
former  claiming  the  money  in  the  sheriff's  hands,  and  the  latter  claiming 
the  same,  or  some  pnrt,  by  viriue  of  an  assignment  to  him  fro-n  McC. 
McC.  moved  at  special  term  for  an  order  direofin2f  thnt  the  sheriff  pay  to* 
him  instead  of  B.  An  order  was  granted  by  the  court  thar  tho  money 
aaade  fe(y  tte  mim  be  paid  to  MoC.  apon  his  giving  an  undertaidng  with 
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security  to  B.  conditioned,  among  other  things,  for  the  payment  to  him  of 
'*  any  sums  or  claims  that  he  may  finally  establish  against  the  goods  sold 
by  the  sheriff."  It  ako  provided  that  the  matter  be  reterred  to  a  icfcree 
to  hear,  examine  and  decide  the  question  in  dispute,  the  amount  "^'hcn 
fixed  by  the  referee  and  confirmed  by  the  court,  to  be  a  demand  for  which 
the  sureties  are  liable.  Subsequently,  and  pending  tlic  reference,  McC. 
executed  a  writing  acknowledging  the  execution  of  the  former  asj^ign- 
ment,  ratifying  it,  jmd  reassigning  it  to  B.  Thcreupcn,  on  application  of 
B.,  the  court  terminated  t::e  reierence  and  fixed  the  amount  due  the  ad- 
ministratrix of  B.  In  an  action  by  this  plaint  ill,  the  buccessor  to  B.'s  in- 
terest, brought  against  th3  sure  ies  on  McC.*s  undertaking  to  recover  the 
amount  fixed,  the  defendant  claimed  that  the  matter  should  have  been 
determined  before  th%  referee.  Nothing  Is  said  in  the  undertaking  in 
regard  to  the  r^erance.  Held,  that  the  controversy  being  in  relation  to 
money  and  property  in  the  sheriff's  hands  under  the  execution,  was  one 
whidi  might  be  decided  by  the  court  on  motion,  that  the  reference  was 
made  only  to  relieve  the  court  from  the  taking  of  testimony,  and  that  the 
court  might  vacate  the  reference  and  take  the  matter  into  its  own  hands. 

James  O.  Patten,  in  person;  E.  F.  BuUard,  for  app'lts. 

Learned,  P.  J. — One  McCrillis,  by  one  Ball  as  his  attor- 
ney, had  recovered  a  judgment;  execution  had  been  issued 
thereon,  and  a  levy  made  and  a  part  of  the  amount  had 
been  collected  and  was  in  the  sheriffs  hands. 

A  dispute  had  arisen  between  McCrillis  and  Ball;  the 
former  claiming  the  money  in  the  sheriff's  hands,  and  the 
latter  claiming  the  same  (or  a  part)  by  virtue  of  an  assign- 
ment to  him  from  McCrillis. 

Thereupon  McCrillis  moved  at  special  term,  that  the 
sheriff  be  directed  to  pay  to  him,  instead  of  Ball,  and  Ball 
opposed.  The  coiu't  ordered  that  the  money  made  by  sales 
be  paid  to  McCriUis,  on  his  giving  an  undertaking,  with 
security,  to  Ball  in  the  sum  of  $1,200,  conditioned  among 
other  things  for  the  payment  to  him  of  *  ^  any  sums  or  claims 
that  he  may  finally  establish  against  the  goods  sold  by  the 
sheriff.'' 

The  order  also  contained  a  reference  of  the  matter  to  a 
referee  to  hear,  examine  and  decide  on  the  question  in  dis- 
pute. The  amount  when  fixed  by  said  referee  and  con- 
firmed by  the  coxxrt  to  be  a  claim  and  demand  for  which  the 
sureties  should  be  liable. 

At  this  time  Ball  had  lost  the  alleged  assignment,  and 
McCrillis  denied  that  any  had  been  executed. 

Subsequently,  and  pending  the  reference,  McCrillis  exe- 
cuted a  writing,  acknowledging  the  execution  of  the  former 
assignment,  ratifying  it  and  re-assigning  the  judgment  to 
Ball.  Thereupon  Ball  (or  his  successor)  applied  to  the 
special  term  to  have  the  reference  cease  and  to  have  the 
amount  due  to  Ball  declared  by  the  coint. 

The  special  term  directed  that  the  reference  should  cease 
(being  now  unnetessa^)  and  determined  the  amount  due  to 
the  aSministratrix  of  Ball  to  be  $1,399.68. 

This  was  a  decision  of  the  controversy  between  Ball  and 


Digitized  by 


Google 


Sup.Ct.]  Patten  v.  Bullard.  737 

McCriUis  as  to  the  ownership  of  the  moneys  which  had 
been  in  the  sheriff's  hands.  As  these  persons  were  the  only 
claimants  to  the  moneys,  it  was  not  necessary  that  any  one 
else  should  be  notified  of  the  motion. 

Thereupon  the  plaintiff,  who  had  eventually  succeeded  to 
BalFs  interest,  brought  this  action  against  the  defendants, 
the  sureties  on  McCiillis'  undertaking,  to  recover  the 
amount  thus  determined. 

The  defendants  now  insist,  on  this  appeal  from  the  judg- 
ment against  them,  that  the  matter  ougnt  to  have  been  de- 
termined before  the  referee. 

Nothing  is  said  in  the  undertaking  in  regard  to  the  refer- 
ence. The  controversy  between  McCriUis  and  Ball,  being 
in  relation  to  money  and  property  in  the  sheriff's  han(fi 
under  the  execution,  was  one  which  might  be  decided  by 
the  court  on  motion.  That,  at  least,  is  not  here  disputed. 
The  reference  was  made  only  to  reUeve  the  court  from  the 
taking  of  testimony  and  to  obtain  the  opinion  of  the 
referee.  It  was  not  the  reference  of  an  action;  but  was  a 
reference  under  a  special  motion. 

The  court  therefore  was  still  the  tribimal  to  decide  the 
question.  The  court  might  vacate  the  reference  and  take 
tne  matter  into  its  own  hands.  The  undertaking  was  made 
in  reference  to  the  motion  which  had  been  pending  before 
the  court;  and  it  was  given  in  order  that  the  money  should 
not  he  idle  in  the  sheriff's  hands.  The  undertaking  did  not 
entitle  those  who  signed  it  to  a  common  law  trial  of  the 
matter  in  dispute  between  McOrillis  and  Ball,  either  by  its 
terms,  or  by  the  circumstances  imder  which  it  was  made. 

The  controversy  was  between  McCrillis  and  Ball.  And 
when  McCriUis  surrendered  the  ground  he  had  taken,  it  was 
utterly  useless  to  continue  a  hearing  before  a  referee. 

If  McCriUis  admitted  the  justice  of  BaU's  claim,  the  con- 
troversy was  ended.  These  sureties  had  no  right  to  prolong 
it.  We  have  no  reason  to  think  that  the  special  teim  de- 
cided incorrectly,  when  it  fixed  the  amount  owing  to  BaU. 

At  any  rate,  the  court  had  jurisdiction  of  the  subject 
matter  and  of  the  parties.  It  could  have  directed  part  of 
the  money  to  be  paid  to  BaU  and  part  to  McCriUis.  And 
this  undertaking  stands  in  the  place  of  part  of  the  money. 
As  to  that  part  of  it  McCrillis  was,  as  it  were,  the  custodian 
of  the  money  imtU  the  court  should  determine  to  whom  it 
belonged.  When  that  was  determined  his  Uability  was 
fixed  and  the  amount  payable  on  the  undertaking  was 
fixed  also. 

The  language  of  the  undertaking  was  to  pay  BaU  any 
sum  or  claim  which  he  may  finally  estabUsh  against  the 
goods  sold  by  the  sheriff. 

N.T.  Kep.,  Vol.  m.        93 
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Now  he  or  his  successor  did  finally  establish  this  sum  or 
claim  by  the  order  of  the  special  term.  If  this  order  was 
wrong,  it  should  have  been  appealed  from.  Not  appealed 
from,  it  stands  as  a  final  determination. 

We  think  that  the  court  deducted  all  that  could  be 
properly  allowed  from  the  amount  mentioned  in  the  under- 
taking; all  that  had  been  in  fact  paid  on  the  liabiUty  of  the 
sureties. 

The  judgment  should  be  afiirmed,  with  costs. 

BocKES  and  Landon,  J  J.,-  concur. 


Elmer  J.  Albert,  Resp't,  v.  Elnathan  Sweet,  Jr.,  App'lt. 

(Supreme  Court,  General  Term,  Third  Department,  Filed  Novernber,  1886,) 

1,  Negligence — What  will  con8titutb--Railroad  employees 

Def  endanf  s  employees  in  making  up  a  working  train,  backed  it  nntil  the 
rear  end  of  th'^  last  car  projected  over  the  rail  of  the  A.  and  8.  R.  R  On 
starting  forward,  the  last  two  or  three  cars  not  being  coupled  to  the  train, 
remained  standing.  The  plaintiff's  train  running  ahead  of  time,  in  obedi- 
ence to  an  order  received  from  the  superintendent  of  the  road,  and  at  a  rate 
of  speed  allowed  by  the  rules  of  the  road,  endeavored  to  stop  his  train  in 
time  to  avoid  a  collision;  being  unable  to  do  so  he  jumped  from  his  train 
just  as  the  crash  came.  Had  he  remained  he  would  not  have  been  injured. 
Held,  that  the  employees  of  defendant  were  not  running  a  road  in  actual 
operation  which  necessarily  crossed  the  track  of  plaintiff's  road,  and  that 
they  were  guilty  of  negligence. 

2.  Same — Contributory  negligence — What  will  not  constitute. 

Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  was 
incautious  (under  the  rules  of  the  company),  in  approaching  the  crossing. 
That  the  plaintiff  was  not  guilty  of  negligence  in  jumping  from  his  engine 
as  he  did,  the  act  being  done  under  the  sense  of  imminent  danger. 

Parker  &  Countryman^  for  resp't;  Campbell  &  Paige,  for 
app'lt. 

Learned,  P.  J. — There  can  hardly  be  any  doubt  that 
there  was  evidence  justifying  the  finding  that  defendants' 
enaployees  were  negligent. 

They  were  engaged  in  constructing  the  N.  T.,  W.  S.  and 
B.  R'y,  and  were  making  up  a  train  composed  of  cars 
loaded  with  material  and  of  empty  cars.  They  were  not, 
therefore,  running  a  road  in  actual  operation,  which  neces- 
sarily crossed  the  track  of  the  A.  and  S.  R.  R. 

In  making  up  this  train  on  the  main  track  of  the  N.  Y., 
W.  S.  and  B.  K'y  Co.,  they  backed  some  cars  northward 
and  coupled  to  the  front  or  southerly  car  of  two  or  three 
cars  standing  on  that  track  and  south  of  the  crossing,  as- 
suming that  these  two  or  three  cars  were  coupled  together. 
They  were  not,  and  the  cars  which  were  backed  forced 
these  two  or  three  northward  imtil  the  north  end  of  the 
rear  car  projected  over  the  southerly  rail  of  the  A.  and  S. 
R.  R.    Plaintiff's  train  was  then  in  sight.     Defendant's 
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employees  attempted  to  push  the  car  off  the  crossing  and 
out  of  the  way  of  plaintiff's  train,  but  were  imable  to  do  so, 
and  there  was  not  time  for  defendant's  train  safely  to  back 
up  and  to  draw  the  projecting  car  away. 

If  this  projecting  car  had  been  properly  coupled,  or  if  a 
block  had  been  put  behind  the  wheels,  this  car  would  not 
have  been  pushed  over  the  rail  of  the  A.  and  S.  E.  E.  so 
as  to  cause  the  accident. 

It  was  a  question  of  fact  for  the  referee  whether  de- 
fendants were  not  negUgent  in  thus  needlessly  pushing 
their  car  upon  the  crossmg. 

The  fact  that  the  plaintiff's  train  was  ahead  of  time  is 
not  conclusive  to  show  defendants  free  from  negligence. 
They  were  not,  as  above  observed,  running  a  tram  along 
their  track  and  over  the  crossing,  and  thus  there  was  no 
claim  to  a  right  of  way  at  this  time.  They  were  only 
making  up  a  working  train  south  of  the  track;  and  in 
backing  up  towards  the  standing  cars  they  neglected  to 
see  whether  those  cars  were  coupled  together,  and  neg- 
lected any  precautions  to  prevent  such  cars  from  getting 
upon  the  crossing. 

What  they  did,  in  fact,  was  to  push  a  car  xv^n  the 
crossing.  The  more  serious  question,  and  that  which  has 
been  principally  argued,  is  as  to  plaintiff's  contributory 
negligence. 

The  trucks  of  the  car  were  not  on  the  crossing;  only  the 
end  of  the  car  projected  over  the  south  rail  of  the  A.  and  S. 
E.  E.  about  two  feet.  Hence,  the  obstruction  would  neces- 
sarily not  be  as  apparent  as  if  the  cars  had  been  directlj 
across  the  track.  The  plaintiff  says  he  saw  ahead  at  this 
crossing;  the  rail  was  all  clear.  That  when  he  first  saw 
the  olDstruction  he  was  two  himdred  and  fifty  feet  distant, 
and  was  in  his  proper  place  on  the  right  side  (the  south 
side).  That  the  first  thing  which  attracted  his  attention 
was  a  man  moving  his  hat;  that  it  was  not  an  instant  be- 
fore he  saw  the  car  and  reversed  his  engine  and  blew 
"down  brakes;"  but  that  the  train  was  too  heavy  and 
they  could  not  stop. 

The  defendants  sent  a  man,  Milan,  up  the  track  to  warn 
the  plaintiff  of  the  danger.  The  referee  finds  that  this 
man  went  a  couple  of  hundred  yards  until  he  met  the 
engine.  The  plaintiff  insists  that  this  is  a  clerical  error  in 
the  report,  and  that  it  should  be  *^  feet "  instead  of  "yards." 

This  matter  is  not  quite  clear.  There  was  a  switch 
which  seems  to  have  connected  the  two  roads,  Uke  the  side 
of  a  triargle.  Milan  says  he  got  200  oi  300  above  the 
switch.  Wagoner,  who  was  making  up  defendant's  train, 
says  he  wsdkSi  to  the  rear  end  of  the  train  to  see  if  every- 
thing was  right;  saw  it  was  not;  swxmg  the  engine  ahead 
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and  the  cars  came  apart.  He  looked  and  saw  plaintiff's 
train  coming  fifty  to  one  hundred  yards  away.  It  does  not 
appear  how  far  the  switch  extended  up  the  track,  but  the 
west  end  would  seem  to  be  about  350  feet  from  the 
crossing. 

So  that  it  is  not  shown  that  the  referee  intended  to  say 
*'  feet "  instead  of  ''  yards."  But  the  referee,  after  finding 
that  Milan  met  the  engine  two  himdi-ed  yards  from  the 
crossing,  afterwards  finds  that  the  plaintiff  first  saw  a  man 
a  couple  of  hundred  yards  from  the  crossing,  waving  his 
hat,  and  then  first  discovered  his  danger,  and  endeavored 
to  stop,  but  could  not.  Therefore,  the  referee  finds  that 
plaintiff  did  what  he  could  as  soon  as  he  discovered  the 
obstruction. 

When  the  plaintiff  saw  that  there  would  be  a  coUision  he 
jumped  off  on  the  left  side  just  as  the  crash  came.  H  he 
nad  remained  he  would  not  have  been  injured.  But  he 
acted  imder  a  sense  of  imminent  danger,  and  can  therefore 
recover  if  he  was  not  otherwise  neghgent. 

The  plaintiff's  train  was  about  sixteen  minutes  ahead  of 
time.  But  this  was  in  obedience  to  an  order  received  by 
plaintiff  and  the  conductor  that  morning  from  the  superin- 
dent  of  plaintiff's  road. 

By  the  rules  of  plaintiff's  road  freight  and  coal  trains  are 
not  to  exceed  eighteen  miles  an  hour.  Plaintiff  was  run- 
ning fifteen  miles  an  hour,  and  it  does  not  appear  that  he 
was  to  stop  at  this  station. 

The  defendants  urge  that  the  plaintiff  ought  not  to  have 
been  running  his  train  as  fast  as  fltfteen  miles  an  hour 
approaching  this  crossing,  and  that  there  were  no  brake- 
men  in  their  places  on  the  train.  If  the  brakemen  were 
not  in  their  places,  it  does  not  appear  that  this  was  plain- 
tiff's fault.  Nor  can  we  say,  as  matter  of  law,  that  the 
plaintiff  was  incautious  (under  the  rules  of  the  company)  in 
approaching  the  crossing.  What  is  required  for  a  cautious 
approach  must  be  very  much  a  matter  of  inference  in  each 
case  to  be  drawn  by  the  jury  or  the  referee. 

On  examining  all  the  evidence,  it  seems  to  us  that  there 
is  no  ground  to  reverse  the  referee's  conclusions 

Judgment  affirmed,  with  costs. 

BocKES  and  Landon,  JJ.,  concur. 


Carl  Voigt  et  al.,  Eesp'ts,  v:  Martha  BROvra,  Applt,-** 

{Supreme  Court,  General  Term,  Third  Department,  Filed  Nowmber,  1S86,) 

1.  Husband  and  wife — Promissory  note— Made  by  wife,  dated  and  pay- 
able IN  Connecticut^  discounted  in  New  York — ^Liability  op  wifb. 
The  defendant  and  her  husband  were  domiciled  in  the  State  of  New 
York;  he  went  into  Connecticut  and  there  signed  her  name  to  an  acoom* 
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modation  note,  dated  and  payable  in  Connecticut  to  the  order  of  a  firm  of 
wliicli  be  was  a  partner.  He  was  authorized  by  her  to  do  so.  He  took  the 
note  to  New  York,  and  there  had  it  discounted  by  plaintiffs  and  received  the 
money.  Held,  tliat  the  note  had  no  inception  iintil  delivered  to  plaintiffs, 
and  that  the  contract  was  therefore  made  in  New  York. 

2.  Capacity  to  contract — Determined  by  lex  loci  contractus. 

IFeia,  that  being  by  the  law  of  New  York  capable  of  entering  into  the 
contract  the  law  of  the  place  of  the  performance  in  no  way  affected  the 
defendant's  capacity  to  contract. 

F.  H.  Osboniy  for  resp'ts;  Griswold  &  Cornell,  for  app'lt. 

Learned,  P.  J.— The  defendant  and  her  husband  were 
domiciled  in  the  state  of  New  York.  He  went  into  Con- 
necticut and  there  signed  her  name  to  an  accommodation 
note,  dated  and  payable  in  Connecticut  to  the  order  of  a 
firm  of  which  he  was  a  partner.  He  was  authorized  by 
her  to  do  so.  He  took  the  note  to  New  York  and  there 
had  it  discounted  by  plaintiffs,  and  he  received  the  money. 

The  question  is  whether  she  is  Uable.  The  laws  of  Con- 
necticut do  not  authorize  a  married  woman  to  contract  ex- 
cept for  the  benefit  of  herself,  her  family  or  her  separate  or 
jomt  estate. 

The  note  had  no  inception  until  it  was  delivered  to 
plaintiffs.  The  contract  was,  therefore,  made  in  New 
York.  Hence,  we  may  eliminate  from  the  case  the  fact 
that  the  note  was  written  in  Connecticut.  That  is  of  no 
more  consequence  than  the  place  where  the  paper  was 
manufactiH'ed. 

As  defendant's  husband  was  her  agent  to  make  the  note, 
and  was  also  one  of  the  firm  of  payees,  his  possession  or 
the  note  was  not  a  transfer  to  the  payees.  The  note  re- 
mained in  his  possesion  as  her  agent  until  its  deUvery  in 
New  York  to  the  plaintiffs.  The  case  is  the  same,  there- 
fore, as  if  she  had  deUvered  the  note  in  New  York,  either 
to  the  plaintiffs  or  to  the  payees  to  be  forthwith  negotiated. 

The  question  is  one  simply  of  defendant's  capacity.  It 
is  not  a  question  as  to  any  construction  of  the  contract; 
such  as  rate  of  interest,  days  of  grace,  mode  of  presentment 
and  the  like.  And  when  reduced  to  its  simplest  statement 
the  question  is  whether  a  mai-ried  woman,  domiciled  in 
New  York,  has  capacity  to  make  a  contract  in  New  York 
which  is  to  be  performed  in  a  state  where  a  married  woman 
has  not  power  to  make  such  a  contract. 

We  do  not  see  how  the  place  of  performance  in  any  way 
affects  the  capacity  to  contract.  The  law  of  the  place  of 
performance  does  not  forbid  her  to  perform.  And  even  if 
it  did,  that  might  not  affect  her  capacity.  Certainly,  when 
the  law  of  this  state  says  that  a  married  woman  may  make 
a  contract,  neither  her  privilege  to  the  contract  nor  the 
rights  of  those  with  whom  she  contracts  are  to  be  taken 
away  by  the  law  of  another  state. 
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These  views  axe  sustained  by  authority.  Thus,  Huberus^ 
Praelecty  21,  chap.  1,  tit.  3,  §  5;  De  Conflictu  Legum, 
'' Proinde  contractus  celebrati  secundum  jtis  lociy  in  guo 
cantrahuntur,  ubiqv^  tam  in  Jure  quam  extra  judictam 
etiam  vbi  hoc  modo  celebrati  non  vaJerent,  sustinentur.^^ 

And  again,  section  12,  he  says:  "  Qualitates  personates 
certo  loco  alicui  jure  impressasy  ubique  circumferri  et  per- 
sonam comitari,  cum  hoc  effectu,  ut  vbivis  locoi^m  eo  jure, 
quo  tales  personam  alibi  gaudent  vel  subjecti  sunt,  fruantur 
et  subjiciantur.^^ 

And  this  he  illustrates  by  saying  that  in  some  provinces 
those  who  are  over  twenty  are  considered  to  have  reached 
majority,  and  that  they  can  aUenate  immovables  even  in 
those  places  where  no  one  is  considered  to  have  reached  his 
maionty  until  he  is  twenty -five. 

This  rule  would  for  the  ends  of  justice,  hold  a  married 
woman  domiciled  in  this  state,  liable  upon  a  contract  made 
by  her  in  a  state  by  the  laws  of  which  she  had  not  capacity 
to  contract. 

The  same  doctrine  is  laid  down  by  Story's  Conflict  of 
Laws,  §  66  et  seq.;  and  by  Kent's  2  Com*.,  458,  viz.:  that 
the  general  capacity  of  parties  to  contract  depends  as  a 
general  rule  upon  the  law  of  the  place  of  contract. 

It  is  true,  hower,  that  Huberus  says,  section  10:  "  Verum 
tamen  non  ita  praecise  respiciendus  est  locus^  in  quo  con- 
tractus est  innituSy  ut  si  partes  alium  in  contrahenao  locum 
re^exerinty  ille  nonpotius  sit  considerandus^ 

But  that  remark  does  not  have  reference  to  the  capacity 
of  the  parties;  as  the  illustration  shows  which  he  gives. 
That  is:  that  where  residents  of  Frieseland  marry  wives  in 
Holland  and  take  them  at  once  to  Frieseland,  the  law  of 
Fiieseland  governs  as  to  community  of  property  between 
husband  and  wife. 

There  has  been  some  discussion  in  books  and  authorities 
whether  the  place  of  domicile  should  prevail  in  determining 
the  capacity  of  the  contracting  party.  See  Milliken  v. 
Pratt  (125  Mass.,  374),  for  a  discussion  of  this  matter; 
where  the  validity  of  the  contract  was  sustained  on  the 
ground  that  it  was  vahd  where  it  was  made.  Scudder  v. 
Union  Nat.  B'k,,  91  U.  S.,  406;  Foote's  Inter.  Law,  31;  2 
Kent's  Com.,  456;  Wharton  Conf.  L.,  §  114. 

But  that  is  a  question  which  we  need  not  decide.  Both 
domicile  and  place  of  contract  were  in  New  York. 

We  may  also  cite  in  support  of  the  views  above  ex- 
pressed Bell  V.  Packard  (69  Me.,  105),  Hill  v.  Pine  River 
Bank  (45  N.  H.,  300). 

Judgment  affirmed,  with  costs. 

Bockes  and  Landon,  J  J.,  concur. 
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Caroline  W.  Lawrence  et  al.y  Eesp'ts,  v.  Saratoga  Laittc 
Railway  Company,  App'lts. 

(Supreme  (hurt,  General  Term,  Third  Department,  FUed  November,  1886,) 

1.  Contract— To  build  railroad  station. 

Where  the  defendant  had  entered  upon  and  taken  possession  of  the  land 
of  plaintifF  under  written  propositions  made  by  plaintiff's  testator  and  ac- 
cepted by  defendant's  a^nt:  Held,  that  they  were  bound  by  the  accepted 
g repositions,  and  that  if  they  had  not  intended  to  accept  them  they  should 
ave  surrendered  possession  of  the  land. 

2.  Samb— Specific  performance— When  decreed. 

Where  the  plaintiff  could  not  be  adequately  compensated  for  a  breach  of 
the  defendant's  contract  by  damages,  and  tne  things  required  by  the  con- 
tract to  be  performed  were  definite,  a  specific  performance  of  the  contract 
was  decreed. 

8.  Same— Construction  of  condition. 

A  condition  in  the  contract  that  all  defendant's  regular  trains  running 
across  plaintiff's  lands  shall  stop  at  a  station  thereon,  does  not  require  de- 
fendant to  run  any  trains,  but  only  to  stop  such  regular  trains  as  they  may 
run. 

4  Sams — Condition— What  considered  sufficiently  specific. 

Where  the  contract  contained  a  condition  that  the  defendants  should 
erect  a  neat  and  tasteful  station  building  for  the  accommodation  of 
passengers  there  having  been  other  stations  built  by  the  defendants  at 
other  points,  this  was  considered  practical  evidence  of  what  the  station 
in  question  should  be;  Held,  that  this  condition  was  not  so  indefinite  that 
damages  could  not  be  recoyered  for  a  breach  thereof. 

C.  C.  Lester y  for  resp'ts;  E.  H.  Peters^  for  app'lts. 

Henry  Lawrence,  testator  of  plaintiff,  was  the  owner  of 
a  tract  of  land  in  the  village  of  Saratoga  Springs,  through 
which  the  Saratoga  Lake  Kailway  Co.  wisned  to  obtain  a 
right  of  way.  The  company  prepared  and  submitted  to 
Lawrence  a  map  showing  the  route  proposed  to  be  followed 
by  them,  and  the  land  they  desired,  and  asked  jfor  a  written 
proposition  from  him  stating  the  terms  upon  which  he 
would  Rive  them  the  right  of  way.  Mr.  Lawrence  gave 
to  Mr.  Burt,  the  a^ent  of  the  company,  an  instrument 
providing  among  other  things,  that  for  a  stated  considera- 
tion he  agreed  to  convey  to  William  L.  Burt  a  right  of  way 
through  his  lands,  describing  it,  to  lay  and  construct  a 
double  track  railroad  from  the  village  or  Saratoga  Springs 
to  Saratoga  Lake,  upon  the  condition,  however,  that  Burt 
should  simultaneousTjT  with  the  construction  of  the  road 
erect  at  or  near  the  Excelsior  Spring,  owned  by  Lawrence, 
"a  neat  and  tasteful  station  building  for  the  accommoda- 
sion  of  passengers  to  and  from  said  spring,  which  shall  be  a 
regular  station  on  said  road,  and  all  re^ilar  trains  should 
stop  at  said  station,  the  name  of  which  shall  be  Excelsior 
Spring  Station.^  In  a  modification  of  the  proposition  other 
and  further  conditions  to  be  fulfilled  by  Burt  were  annexed. 
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The  defendant  accepted  the  propositions  and  entered  into 

gossession  of  the  nght  of  way,  and  have  completed  the 
uilding  of  their  road  without,  however,  performance  of 
the  conditions. 

Learned,  P.  J. — This  case  presents  the  same  questions 
which  were  passed  upon  by  us  on  the  former  appeal.  43 
Sup.  Ct.  Rep.;  36  Hun,  468. 

The  learned  justice  who  first  tried  the  case,  held  vdth  the 
plaintiff  on  all  material  points,  except  that  he  thought  that 
specific  performance  could  not  be  granted.  He  held  that 
the  defendant  was  bound  bv  the  contract,  and  had  broken 
it,  and  that  damages  would  not  adequately  compensate. 
We  held  further  that  this  was  a  case  wnere  the  court  could 
and  should  grant  specific  performance.  The  case  has  now 
been  re-tried  upon  that  view,  and  such  performance  has 
been  decreed. 

We  see  no  reason  to  change  our  former  decision.  The 
defendants  have  taken,  and  still  hold,  possession  of  plain- 
tiff's land,  luider  wxitten  propositions  made  by  plaintiff's 
testator  and  accepted  by  defendants,  or  by  Burt,  xheir  agent, 
or  the  person  to  whose  rights  of  possession  the  defendants 
succeeded. 

Clearly  they  are  boimd  by  these  accepted  propositions. 
If  they  had  not  intended  to  accept  them  they  should  have 
surrendered  possession  of  the  lana. 

Then  the  question  is,  can  the  plaintiff  be  adequately 
compensated  for  the  breach  of  defendant's  contract  by 
damages?  We  still  think  they  cannot.  It  is  hardly  pos- 
sible to  measiu^  the  damages.  And,  in  equity,  the  de- 
fendants, who  have  obtained  possession  and  enjoy  it  upon 
a  promise  to  do  certain  things  upon  the  land  which  are  for 
plaintiff's  benefit,  should  be  required  to  do  them. 

We  examined  with  care  in  our  former  decision,  and  cited 
many  authorities  upon  the  question,  whether  the  things  to 
be  done  were  of  such  a  nature,  or  so  definite  that  equity 
can  properly  decree  a  specific  performance.  We  were 
satisfied  that  upon  principle  and  authority  it  might  be 
declared. 

The  decree  requires  the  defendants  to  do  these  things 
within  a  certain  time  therein  specified,  and  in  defamt 
thereof  it  restrains  defendants  from  entering  upon  or  cross- 
ing the  lands  of  plaintiffs  of  which  the  defendmits  are.  now 
in  possession.  This  is  just.  If  the  defendants  do  not 
choose  to  fulfill  their  contract  they  ought  not  to  use  plain- 
tiffs' land. 

K  they  do  perform,  then  plaintiffs  are  to  convey.  And 
that  conveyance  is  to  be  upon  condition  that  all  regular 
ti'ains  running  across  the  land  shall  stop  at  the  station. 
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This  does  not  require  defendant  to  run  any  trains,  but 
only  to  stop  such  regular  trains  as  they  may  run. 

It  is  not  necessary  for  us  to  refer  to  the  authorities  cited 
in  our  former  opinion.  ^ 

Something  has  been  said  by  the  defendants  on  this  and 
on  the  former  appeal  about  the  contract  being  oral.  In 
fact  the  propositions  were  in  writing,  signed  by  the  owner 
of  the  land.     2  R.  S.,  135,  §8. 

They  were  accepted  by  defendants,  who,  by  virtue  thereof, 
went  into  possession  and  partly  performed  it.     Section  10. 

That  the  contracts  are  bmding  on  them  seems  clear  to  us. 

Another  point  discussed  on  the  former  argument,  and 
again  on  this,  is  whether  the  agreement  was  not  too  in- 
definite to  be  enforced.  The  agreement  was  to  erect  a  neat 
and  tasteful  station  building  for  the  accommodation  of 

Eassengers.  Now  it  can  hardly  be  doubted  that  for  the 
reach  of  an  agreement  to  erect  such  a  building  damages 
might  be  recovered.  It  is  not  so  indefinite,  therefore,  that 
there  could  be  no  remedy  whatever.  Indeed,  by  the  con- 
tract made  between  the  defendants  and  Burt  (who  was  to 
construct  the  railroad),  he  agreed  to  build  a  station  at  the 
Empire  Spring  park,  at  the  Excelsior  Spring  park  (which 
is  the  one  in  question)  and  at  the  Spring  park;  *'  the 

stations  to  be  built  in  a  neat,  tasty,  ornamental  style." 
And  that  lanjguage  seems  to  have  been  considered  by  tnose 
parties  as  sufficiently  definite. 

It  further  appeared  upon  this  trial  that  a  station  had 
been  built  at  the  Empire  Spring  park  and  the  Spring  park, 
so  that  there  was  practical  evidence  what  the  remaming 
station,  that  in  question,  should  be.  The  defendants  might 
justly  be  re^fuired  to  build  a  station  like  those  built  by  them 
m  similar  situations.  . 

We  refer  to  our  former  opinion  for  a  fuller  discussion  of 
the  points  raised  by  defendants. 

Judgment  affirmed,  with  costs. 

BocKES  and  Landon,  JJ.,  concur. 


Mary  Jane  Darrows,  Resp't,  v.  Family  Fund  Socjiety, 

Applt. 

{Supreme  Ontrt,  General  Term,  Third  Department,  Filed  December  1886.) 
1.  Insurance  (life) — Action  on  policy — Suicide  not  a  violation  of  the 

CRIMINAL  LAW — PeNAL  CoDE,    §  173. 

The  derendant  is  a  corporation  doing  the  business  of  life  insurance  on 
the  assessment  plan.  This  action  is  brought  on  a  policy  of  insurance  by 
which  the  defendant  within  sixty  days  after  evidence  of  the  death  of  D  wa» 
to  pay  the  plaintiff  $5,000  from  the  death  fund  of  the  society  at  the  time  of 
said  death.  Provision  was  also  made  that  when  the  death  fund  shoiihl 
be  insufficient  a  call  should  be  made  on  members,  etc.    The  policy  further 

N.  Y.  Rep.,  Vol.  HI.        94 
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provided  that  it  should  be  void  if  the  member  named  therein  "shall  die 
*  *  *  in  violation  of,  or  attempt  to  violate  any  criminal  law  of  any 
state  or  country  in  which  the  member  herein  may  be."  D,  the  memlx^ 
named  in  the  policy,  conmiitted  suicide.  Held^  that  the  deceased  did  not 
die  in  violation  of  or  attempt  to  violate^any  criminal  law  of  the  state,  al- 
though the  attempt  to  commit  suicide  is  made  a  crime.  Penal  Code,  {$  173 
yet  if  successful  it  is  suicide  and  no  crime.    Leahned,  P.  J.,  dissenting. 

2.  Sake — ^When  insufficiency  of  death  fund  no  defense. 

Held,  that  if  there  was  money  in  the  death  fund  at  the  time  of  D*s  death, 
from  which  plaintiff's  claim  could  be  payable,  the  instifficiency  of  the 
death  fund  would  be  no  defense  to  an  action  on  the  claim,  although  there 
had  been  a  diversion  of  the  funds  to  other  objects. 

Pondy  French  &  Brackett^  for  resp'ts;  George  Wilcox^  for 
app'lt. 

Landon,  J. — The  question  is  whether  the  msured  died 
"  in  violation  of,  or  attempt  to  violate,  any  criminal  law  of 
the  United  States,  or  of  any  state  or  country  in  which  the 
member  may  be."  I  think  that  suicide,  or  the  successful 
attempt  to  commit  it,  is  not  made  a  crime  by  our  Penal 
Code. 

"A  crime  is  an  act  or  omission  forbidden  by  law  and  ptm- 
ishable  by,"  etc.  Section  3.  "Although  smcide  is  deemed 
a  grave  pubUc  wrong,  yet  from  the  impossibihty  of  reach- 
ing the  sticcessful  perpetrator,  no  forfeiting  is  imposed." 
Section  173. 

Attempting  suicide  is  made  a  crime.  Section  178.  It  is 
thus  defined:  ''A  person  who,  with  intent  to  take  his  own 
Ufe,  commits  upon  himself  any  act  dangerous  to  human 
life,  or  which  if  committed  upon  or  towaras  another  person 
and  followed  by  death  as  a  consequence,  would  render  the 
perpetrator  chargeable  with  homicide,  is  guilty  of  attempt- 
mg  suicide.     Section  174. 

It  seems  to  follow  that  the  attempt  to  commit  suicide,  if 
successful,  is  suicide,  and  no  crime,  but  only  '*a  grave 
pubUc  wrong,"  but  if  unsuccessful  is  a  crime. 

Section  685  providing  that  *'A  person  may  be  convicted  of 
an  attempt  to  commit  a  crime,  although  it  appears  on  the 
trial  that  the  crime  was  consummated,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  the  defendant 
to  be  tried  for  the  crime  itself,"  can  from  the  nature  of  the 
case  have  no  application  to  an  attempt  to  commit  suicide. 
The  attempt  is  tne  crime  itself.  To  bring  it  within  the  sec- 
tion there  should  be  an  attempt  to  commit  suicide.  If 
there  is  an  attempt  to  commit  suicide,  the  success  of  the 
attempt  does  not  consummate  the  crime,  but  avoids  it. 
How  could  the  juiy  be  discharged  and  the  defendant  be 
tried  for  the  crime  itself?  What  crime?  The  section  must 
be  Umited  to  the  cases  to  which  it  can  apply. 

The  objection  that  this  action  being  at  law  could  not  be 
maintained,   because   there  was  not    suflBcient   proof   of 
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money  in  the  death  fund  of  the  defendant,  is  satisfactorily 
answered  in  the  opinion  of  the  presiding  justice. 

I  advise  an  aflfirmance  of  the  judgment  and  order. 

BocKES,  J.,  concurs;  Learned,  P.  J.,  dissents. 

Learned,  P.  J.  (dissenting). — This  is  an  action  on  a  policy 
of  insurance,  or  certificate  of  membership,  or  bond,  issued 
by  defendant  to  James  H.  Darrows.  The  defendant  is  in- 
corporated under  chapter  175,  Laws  of  1883,  and  does  the 
business  of  life  insurance  on  the  co-operative  or  assessment 
plan.  By  the  poUcy  of  insurance  (or  bond,  as  defendant 
calls  it),  the  defendant,  within  sixty  days  after  evidence  of 
the  death  of  Darrows,  was  to  pay  to  the  plaintiff  $5,000 
**from  the  death  fund  of  the  society  at  the  time  of  said 
death,  as  hereinbefore  mentioned  and  provided."  It  was 
further  provided  therein,  that  whenever  the  death  fund  is 
insufficient,  a  call  should  be  made  on  members;  eighty  per 
cent  of  the  amount  received  should  be  used  for  payment . 
of  death  claims,  and  twenty  per  cent  should  be  set  apart 
as  a  reserve  fund  to  meet  any  contingency  by  reason  of 
extra  mortaUty.  No  special  sum  is  mentioned  which  is  to 
be  called  for  in  case  of  deficiency  in  the  death  fund. 

It  must  be  imderstood  that  so  much  shall  be  called  for  that 
eighty  per  cent  shall  be  sufficient  to  pay  the  death  claim. 

It  is  further  provided  in  the  bond,  that  it  shall  be  void  if 
the  member  named  therein  ^^  shall  die  *  *  *  in  viola- 
tion of,  or  an  attempt  to  violate  any  criminal  law  *  *  *  of 
any  state  or  coimtiy  in  which  the  member  herein  may  be." 

Two  defenses  are  set  up:  First,  that  there  was  not 
sufficient  money  in  the  death  fund.  Second,  that  Darrow 
committed  suicide.  The  judge  excluded  evidence  on  the 
latter  point,  on  the  ground  it  was  no  defense,  and  ordered 
a  verdict  for  plaintiff,  and  the  defendant  appealed. 

In  considering  the  second  defense,  we  remark  that  the 
case  of  Fitch  v.  The  American  Popular  Life  Ins,  Co.  (59 
N.  Y.,  557)  is  not  to  the  point.  There  was  nothing  in  that 
poUcy  in  that  case  which  made  suicide  a  defense.  Patrick 
V.  Excelsior  Life  Ins.  Co.  (67  Barb.,  202)  does  not  apply. 
That  held  that  'Hhe  known  violation  of  any  law"  was  a 
phrase  which  did  not  include  suicide. 

It  is  not  necessary  to  consider  that  suicide  was  a  felony 
at  common  law,  punishable  by  forfeiture  of  goods  (4  Bl. 
Cora.,  189),  because  section  2  of  the  Penal  Code  declares 
what  shall  be  crimes  after  that  code  takes  effect. 

Sec.  174  declares  that  any  person  who  with  intent  to  take 
his  own  life,  commits  upon  himself  any  act  dangerous  to 
hmnan  life,  or  which  if  committed  upon  or  towards  another 
person  and  followed  by  death  as  a  consequence  would  render 
the   perpetrator   chargeable  with    homicide   is  guilty  of 
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attempting  suicide.  Section  178  provides  for  punishment. 
Section  685  provides  that  a  person  may  be  convicted  of  an 
attempt  to  commit  a  crime,  although  it  appears  on  the  trial 
that  the  crime  was  consumated,  unless  the  court  in  its  dis- 
cretion, discharged  the  juiy  and  directs  the  defendant  to  be 
tried  for  the  crime  itself.  Hence  it  follows  under  the  Penal 
Code  that  the  attempt  to  commit  a  crime  is  not  so  merged 
in  success  that  the  defendant  may  not  stiU  be  punished  be- 
cause he  is  dead.  That  is  the  case  with  every  criminal. 
He  cannot  be  punished  for  his  crime,  if  he  die  before  trial. 

Evidence  was  offered  at  the  trial  which,  if  admitted, 
might  have  shown  that  the  deceased  violated  the  above 
cited  section  174  of  the  Penal  Code.  K,  with  intent  to  take 
his  own  life,  he  took  poison,  then  he  was  guilty  of  the 
crime  specially  declared  by  that  section.  There  is  a  general 
provision  in  section  686,  as  to  unsuccessful  attempts  to 
commit  crimes,  regulating  the  punishment  by  reference  to 
the  punishment  imposed  on  the  crime  itself. 

But  section  174  is  an  independent  enactment  declaring 
certain  acts  to  be  crimes;  and  section  178  declares  the  pun- 
ishment with  no  reference  to  tiio  crime  said  to  be  attempted. 

If  then  the  deceased  had  done  the  act  of  which  evidence 
was  offered,  and  he  had  Uved  for  several  months  af terwajrds. 
he  might  dming  his  life  have  been  indicted  and  convicted 
under  that  section,  174. 

It  must  be  noticed  that  the  provision  of  the  policy  speci- 
fies death  in  violation  of  a  criminal  law,  and  also  death  in 
an  attempt  to  violate  such  law.  Either  of  these  makes  void 
tiie  policy. 

Nor  is  it  therein  expressly  required  that  the  attempt 
to  violate  be  itself  a  crime.  Now  the  evidence  excluded 
tended  to  show  a  violation  of  a  criminal  law  and  not  merely 
an  attempt  to  violate.  Attempting  suicide  is  itself  a  crime, 
and  not  accurately  an  attempt  to  commit  a  crime.  Sec.  34. 
And  the  reason  why  the  law  was  thus  drawn  wa^  probably 
from  the  doubt  whether  suicide  was  a  crime.  The  question 
then  arises,  did  the  deceased  die  in  violation  of  a  criminal 
law.  Of  course  the  language  used  in  the  policy  cannot 
have  a  literal  meaning. 

It  cannot  mean  to  express  a  case  where  the  insured  was 
forbidden  to  die  by  some  criminal  law,  and  where  his  death 
was,  therefore,  in  violation  of  the  law. 

It  must  indicate  a  case  where  the  death  occurs  in  conse- 
quence of  or  in  the  course  of  the  violation  of  a  criminal 
law.  As  for  instance,  if  the  insured  were  committing  a 
burglary  and  were  killed  in  the  act,  and  in  consequence 
thereof.  The  object  aimed  at  in  this  provision  of  the  policy 
is  that  the  company  shall  not  be  Uable,  when  the  death  of 
the  insured  is  his  own  criminal  fault.     Thus,  the  other  cir- 
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cumstances  which  make  the  policy  void  are  death  in  a  duel 
or  by  the  hands  of  justice. 

By  analogy  with  these  we  may  see  that  to  die  in  viola- 
tion of  a  criminal  law  means  to  die  by  reason  of,  or  in 
consequence  of,  or  in  com*se  of  a  violation  of  a  criminal  law. 
Now,  the  evidence  excluded  tended  to  show  that  the  de- 
ceased committed  the  ciime  of  attempting  suicide,  and 
that  in  consequence  of  such  attempt  he  died. 

It  is  agreed  by  plaintiff  that  one  cannot  die  in  the  attemjot- 
ing  suicide.  But  may  not  one  die  in  the  commission  ot  a 
burglary?  Does  not  one  die  in  violation  of  law  when  he 
dies  in  direct  consequence  of  such  violation — what  other 
reasonable  meaning  can  this  provision  have  ?  It  is  argued 
for  the  plaintiff  that  the  evidence  shows  that  the  deceased 
not  only  committed  the  crime  of  attempting  suicide,  but 
that  he  succeeded  ;  and  the  plaintiff  ar^es  that  suicide  is 
not  a  crime  under  the  definition  in  section  3,  Penal  Code, 
and  the  statement  in  section  173. 

But  the  answer  is  that  the  Penal  Code,  as  already  shown, 
makes  certain  acts  to  constitute  a  certain  crime,  viz.,  that 
of  attempting  suicide;  and  the  person  who  commits  those 
acts  is  at  the  very  time  of  committing  guilty  of  that  crime, 
although  it  may  be  that  the  consequence  of  this  crime  will 
be  such  that  he  cannot  be  punished.  The  man  who 
attempts  to  commit  a  murder  is  none  the  less  guilty  if  he 
himself  be  killed  in  the  attempt,  and  if  he  therefore  cannot 
be  pimished.  If  this  deceased  had  thrown  a  dynamite 
bomb  into  a  crowd,  with  intent  to  kill  some  person,  and 
the  explosion  had  killed  no  one  but  himself,  would  he  not 
have  died  in  the  attempt  to  violate  a  criminal  law  ? 

The  plaintiff  argues  that  if  the  deceased  succeeded  in 
committing  suicide,  he  passed  beyond  any  crime  and  did 
that  which  by  the  renal  Code  is  no  crime.  But  (assuming 
the  evidence  to  prove  what  is  claimed)  he  did  the  acts  set 
forth  in  section  174;  that  is.  with  intent  to  take  his  own 
life,  he  committed  on  himseli  an  act  dangerous  to  human 
life;  therefore,  he  committed  the  crime  by  that  section 
defined.  K  he  died  a  month  or  an  hour  afterward,  had  he 
any  the  less  committed  a  crime  ? 

I  am  of  the  opinion  that  evidence  tending  to  prove  that 
the  deceased  committed  the  crime  of  attempting  suicide, 
and  that  he  died  in  consequence  thereof,  should  have  been 
admitted.  There  was  a  general  exclusion  of  evidence,  and 
therefore  we  do  not  specify  any. 

On  the  other  point,  viz. :  that  there  was  not  sufl&cient 
money  in  the  death  fund.  These  facts  must  be  noticed. 
Darrows  died  December  11,  1885;  a  call  was  made  March  4, 
1886,  reciting  Waa's  death,  which  showed  a  balance  on 
hand  of  $1,807.58.    This  call  produced  for  the  death  fund 
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$11,282.48.  Waa's  claim  was  $5,000.  By  a  subsequent 
call  of  May  18,  1886,  it  appears  that  part  of  the  residue  had 
been  apphed  to  a  Dewey  claim  and  on  this  claim.  The 
society  does  not  make  a  call  on  every  death,  but  only  when 
the  death  fund  is  insufficient.  The  call  made  upon  Waa's 
death,  after  paying  his  claim,  would  place  in  the  death 
fund  over  $8,000.  If  there  was  money  in  the  death  fund 
from  which  plaintiff's  claim  could  be  payable  (and  it  be- 
came payable  about  March  14,  1886,)  then  there  would  be 
no  defense  on  that  ground,  though  there  had  been  a  diver- 
sion to  other  obiects.  There  was,  we  think,  evidence 
enough,  in  the  absence  of  any  contradictory  evidence,  to 
estabush  the  plaintiff's  case  on  this  point. 

For  the  reasons  above  given,  I  think  there  should  be  a 
reversal  of  the  judgment  and  a  new  trial,  costs  to  abide  the 
event. 

Judgment  and  order  affirmed. 


Charles  M.  Preston,  Receiver,  App'lt,  v.  Thomas  L. 
SouTHWicJK  et  al.y  Efesp't. 

{Supreme  Court,  General  Term,  Third  Department,  Filed  September,  1886.) 

1.  MOKTG AGE— Bill  op  balk  intended  as  MORTeAOE — ^LaWS  op  1833,  CHAP. 

279,  ^  1. 

A  bill  of  sale  of  personal  property  which  by  an  oral  agreement  shall  be 
considered  as  a  mortgage  if  properly  filed  as  provided  m  Laws  of  IfcSS, 
chapter  279,  §  1,  entitles  the  mortgagee  to  the  immunities  therein  given. 

2.  Same — Authority  by  mortgagee  to  sell  property  need  not  be  filed. 

An  authority  from  one  of  two  separate  mortgagees  to  another  party  to 
dispose  of  their  property  and  to  pay  the  avails  to  the  other  mortgagee, 
such  avails  to  be  applied  to  the  debts  for  which  the  bills  of  sale  had  teen 
previously  given  as  security  need  not  be  filed.    Landon,  J.,  dissenting. 

G,  B.  Adams,  for  app'lt;  Bernard  &  Fiero,  for  res'pt. 

Learned,  P  J. — The  bills  of  sale  from  Mclntyre  to  South- 
wick  and  to  Wells  were  executed  and  delivered  December 
29,  1883.  They  were  filed  December  31,  1883,  in  the  proper 
office.     The  intervening  day,  December  30,  was  Sunday. 

If  there  was  an  oral  agreement  that  these  bills  of  sal^ 
should  be,  in  fact,  mortgages,  such  oral  agreement  could 
not  be  filed.  All  that  could  be  done  under  the  statute 
(chapter  279  Laws  of  1833,  section  1),  was  to  file  the  bills  of 
sale.    And  that  was  done  promptly. 

The  statute  speaks  of  a  ^^  conveyance  intended  to  operate 
as  a  mortgage,^'  and  requires  its  filing.  And  of  course, 
nothing  more  can  be  done,  where  the  a^eement  rests  in 
parol,  by  which  a  bill  of  sale,  absolute  on  its  face,  is  in  fact 
a  mortgage. 

The  character  of  the  bills  of  sale,  that  is,  whether  they 
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were  absolute  or  intended  as  mortgages  must  rest  upon  the 
agreement  existing  at  the  time  when  they  were  delivered. 

It  was  subsequent  to  such  deUvery  and  (according  to 
the  testimony  of  Southwick)  subsequent  to  the  fihng  of  the 
bills  of  sale  in  the  county  clerk's  office  that  Southwick 
executed  to  Mclntyre  the  authority  to  seU  the  goods.  This 
was  not  signed  by  Wells. 

Now  if  the  oral  agreement  on  which  the  bills  of  sale  were 
delivered  made  them  in  act  mortgages,  then  this  authority, 
signed  by  Southwick,  was  no  part  of  the  chattel  mortgages 
and  it  was  not  necessary  to  file  it. 

If  the  bills  of  sale  were  chattel  mortgages  when  they  were 
executed,  then  they  were  properly  filed.  For  the  written 
authority  signed  by  SouthwicK  was  not  in  existence  when 
the  bills  of  sale  were  delivered.  But  that  written  authority 
was  not  material  to  the  contract  between  Southwick  and 
Wells  on  the  one  side  and  Mclntyre  on  the  other  in  respect 
to  the  transfer  of  his.  property  to  them.  It  might  be  useful 
as  evidence  tending  to  snow  what  the  actual  oral  contract 
was.  But  it  was  not  a  part  of  the  contract.  It  was  only  an 
authority  from  one  of  the  two  separate  mortgagees  (perhaps 
acting  for  both)  to  Mclntyre  to  dispose  of  their  property, 
and  to  pay  the  avails  to  Southwick,  the  mortgagee;  such 
avails  to  be  applied  to  the  debts  for  which  the  Dills  of  sale 
had  previously  been  given  as  security.  It  did  not  make 
chattel  mortgages  ouib  of  the  bills  of  sale;  but  it  only 
acknowledged  the  duty  of  the  mortgagees  which  already 
rested  upon  them  by  the  oral  agreement. 

It  refers  to  the  smns  mentioned  in  the  biUs  of  sale  due 
said  Southwick  and  WeUs.  And  the  biUs  of  sale  had  ex- 
pressed these  amounts  as  the  consideration. 

Suppose  this  paper  had  been  executed  to  some  third  party 
(as  it  might  have  been)  who  was  to  seU  these  goods  for 
Southwick  and  WeUs,  would  there  have  been  any  necessity 
for  fiUng  it? 

The  case  of  Ely  v.  Camley  (19  N.  Y.,  496)  holds  only  that, 
where  a  copy  of  a  chattel  mortgage  is  filed,  after  the  lapse 
of  the  first  year,  (under  section  3  of  the*act)  and  the  state- 
ment of  the  amount  claimed  was  too  much  by  $100,  such 
filing  was  not  good.  But  that  does  not  hold  tnat  where  a 
bill  of'  sale,  absolute  on  its  face,  is  by  oral  agreement  a 
chattel  mortgage  such  biU  of  sale  cannot  be  filed.  Yet  such 
bill  of  sale  does  not  show  the  amount  of  the  lien. 

I  find  no  case  which  requires  the  filing  of  such  an  instru- 
ment as  the  power  executed  by  Southwick  to  Mclntyre;  and 
I  do  not  think  that  the  bills  of  sale  (assimiing  for  the  pres- 
ent that  they  were  chattel  mortgages)  were  void  because 
this  paper  was  not  filed. 

That  where  a  bill  of  sale  is,  by  oral  agreement,  intended 
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as  a  mortage,  it  is  a  full  compliance  with  the  statute  to 
file  the  biS  of  sale,  seems  to  me  evident. 

The  statute  says:  ''  A  conveyance  intended  to  operate  as 
a  mortgage."  Now  if  the  instinmient  is  on  its  face  a  mort- 
gage, than  this  language  is  inappropiiate.  The  language 
must  be  intended  for  the  case  where  the  instrument  is  abso- 
lute on  its  face  but  intended  to  operate  as  a  mortgage  "  by 
oral  agreement. 

It  seems  to  me  that  the  mortgages  (assuming  them  to  be 
such)  were  properly  filed  under  the  statute. 

I  think  the  judgment  should  be  aflftrmed,  with  costs. 

Landon,  J.  (dissenting) — The  testimony  of  all  the  parties 
to  the  bills  of  sale  establishes  beyond  any  reasonable  ques- 
tion that  one  was  given  to  secure  to  Southwick  the  pay- 
ment of  Mclntyre's  debt  to  him,  and  the  other  to  secure 
Wells  against  loss  upon  his  liability  as  endorser  for  Mc- 
Intyre.  This  testimony  is  cited  in  the  brief  of  the  counsel 
for  the  appellant,  the  inspection  of  the  case  verifies  the 
citations  and  fails  to  disclose  any  evidence  in  contradiction. 
The  bills  of  sale  were  deUvered  upon  the  oral  understanding 
that  they  were  such  security,  and  that  Mclntyre,  the 
debtor,  was  to  continue  in  possession  and  dispose  of  the 
goods  from  his  store  in  hke  manner  as  before  the  sale, 
except,  however,  as  agent  for  Southwick  and  Wells.  All 
that  Southwick  and  Wells  wanted  was  protection  from 
loss,  and  the  inference  is  justified  that  if  the  proceeds 
coming  to  them  from  the  sale  of  the  goods  exceeded  that 
amount  the  surplus  was  to  be  accounted  for  to  Mclntyre. 

Southwick,  acting  for  himself  and  for  Wells,  went 
directly  after  the  interview  with  Mclntyre,  in  which  Mc- 
lntyre deUvered  the  biUs  of  sale,  to  the  oflBce  of  coimsel. 
He  returned  to  Mclntyre  within  an  hour  after  tiie  bills 
of  sale  had  been  deUvered,  and  before  they  were  filed,  and 
presented  Mclntyre  with  a  paper,  which  he  and  Mclntyre 
both  signed,  and  which  Southwick  never  filed,  but  kept  for 
the  benefit  of  himself  and  WeUs.  That  paper  was  as 
foUows: 

"It  is  hereby  agreed  by  me,  James  D.  Mclntyre,  that  I 
wiU  pay  over  to  Thomas  L.  Southwick  all  moneys  realized 
upon  articles  sold  described  in  the  biUs  of  sale  made  by  me 
to  said  Southwick  and  to  George  Wells,  both  dated  Decem- 
ber 29,  to  be  by  said  Southwick  appUed  in  payment  of  the 
sums-  mentioned  in  said  biUs  of  sale  and  due  said  South- 
wick and  Wells,  and  I  agree  to  act  as  their  agent  in 
making  said  sales,  and  not  otherwise.  The  entire  proceeds 
of  such  sales  to  be  appUed  to  the  reduction  of  said  indebt- 
edness.   On  the  part  of  Southwick  &  Wells,  we  authorize 
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said  Mclntyr©  to  sell  the  articles  described  in  the  two  hills 
of  sale  as  oiir  agent  only,  and  not  otherwise,  and  on  condi- 
tion that  he  pay  over  the  proceeds  as  above,  and  apply 
them  to  the  indebtednoss  to  us. 
"Dated  December  29,  1883. 

"JAMES  D.  McINTYRE, 
"THOMAS  L.  SOUTHWICK.^^ 

The  inference  justly  deducible  from  this  transaction  and 
the  paper  is  that  the  oral  agreement,  contemporaneous 
with  the  bill  of  sale,  was  in  part,  at  least,  reduced  to  writing, 
and  hence  to  that  extent  supercedes  the  oral  arrangemem, 
and  forms  part  of  the  same  transaction  as  the  bills  of  sale. 
The  two  should  be  construed  together.  Haydock  v.  Coope^ 
63  N.  T.,  69. 

This  paper  conclusively  shows  that  the  entire  transaction 
was  in  the  nature  of  a  security.  The  proceeds  of  all  sales 
are  thereby  agreed  to  be  "applied  in  payment  of  the  sums 
mentioned  in  said  bills  of  sale,  due  said  Southwick  & 
Wells."  Nothing  could  be  due  them  if  the  goods  had  been 
sold  to  them  in  satisfaction  or  in  i)ayment  of  their  claims. 
Nothing  more  could  be  applied  in  payment  upon  claims 
already  paid.  "The  entire  proceeds  to  be  applied  to  the 
reduction  of  said  indebtedness."  This  could  not  be  done 
imless  the  indebtedness  continued.  Nor  could  any  more 
be  applied  in  reduction  of  the  indebtedness  than  sufficient 
to  cancel  it,  and  because  no  more  of  the  proceeds  of  the 
sales  is  api)ropriated  to  the  benefit  of  Southwick  &  Wells 
than  sufficient  to  cancel  the  indebtedness,  the  surplus  did 
not  belong  to  them,  and  Mclntyre  continued  the  owner 
thereof,  or  of  an  equity  of  redemption  therein,  and  South- 
wick &  Wells'  control  over  the  property  would  cease  with 
the  satisfaction  of  their  claims.  Charter  v.  StevenSy  3 
Denio,  33;  Cameron  v.  Irwin^  6  Hill,  272.  Both  papers 
together,  therefore,  constituted  a  mortgage.  Bragebnan  v. 
Dauey  69  N.  T.,  74;  Coe  v.  Cassidy,  72  id.,  137;  Leitch 
V.  HoUister,  4  id.,  216;  Knapp  v.  McOowan,  96  id.,  86; 
Smith  V.  Beattiey  31  id.,  542. 

This  is  a  contest  between  creditors.  Southwick  &  Wells 
claim  as  vendees  under  their  bills  of  sale.  If,  however,  they 
are  mortgagees  and  not  absolute  vendees,  they  have  no  title 
to  the  goods  against  the  creditors  represented  by  the  plain- 
tiflf,  umess  they  have  taken  the  statutory  steps  necessary  to 
validate  a  mortgage  lien  against  the  claims  of  judgment- 
creditors.  The  statute  (chapter  279,  Laws  1833,  §  1),  de- 
clares that  "every  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  or  goods  and  chattels,  which  shall 
not  be  accompanied  oy  an  immediate  delivery,  and  be  fol- 
N.Y.  Rep.,  Vol.  HI.        95 
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lowed  by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  absolutely  void  as  against 
the  creditors  of  tlie  mortgagor,  *  *  *  unless  the  mort- 
gage or  a  true  copy  thereof  shall  be  filed,''  etc.  Southwick 
&  W  ells  at  best  only  took  constiiictive  possession,  and  left 
Mclntyre  in  actual  possession  imder  the  agreement  that  he 
should  only  act  as  their  agent.  Such  constructive  possession 
is  of  no  force.  Actual,  open  and  public  possession  of  the 
mortgagee  to  the  exclusion  of  the  appearance  of  control  on 
the  mrt  of  the  mortgagor  is  required,  ndle  v.  Sweety  40 
N.  Y.,  101;  Steel  v.  Benhaniy  84  id.,  634;  CrandaU  v. 
Browuy  18  Hun,  461. 

Immediate  possession  is  the  imperative  requirement  of 
the  statute;  hence  possession  taken  two  months  later,  and 
when  the  receiver's  title  had  vested,  is  of  no  force.  Dutcher 
V.  Swartwood,  15  Hun,  31. 

Both  papers  constituted  the  mortgage  and  only  one  was 
filed.  Hence  the  statute  was  not  in  this  respect  complied 
with.  The  statute  says  ^  *  the  mortgage  "  shall  be  filed  and 
that  means  the  papers  making  it,  however  many  of  them« 
Ely  V.  Camley,  19  N.  Y.,  496.  If  the  defendants  rest 
upon  the  bill  of  sale  and  the  oral  contemporaneous  agree- 
ment, it  is  diflBcult  to  see  how  the  statute  could  be  complied 
with,  for  in  that  case,  one  part  of  the  mortgage  is  written, 
and  the  other  not. 

The  bills  of  sale  omitted  a  material  part  of  the  goods  in 
Mclntyre's  store^  but  they  were  ultimately  disposed  of,  by 
the  defendants  m  the  same  manner  as  if  they  had  been 
included.  The  referee,  erroneously  as  we  think,  allowed 
Mclntrye  to  testify  that  he  intended  to  include  every- 
thing, but  by  inadvertance  failed  to  do  so.  K  we  are 
a'jht  in  our  view  that  the  relation  created  between 
cintyre  and  Southwick  &  WeUs  was  that  of  mortgagor 
and  mortgagees,  then  this  intention  of  Mclntyre  to  put  in 
tiie  things  ne  left  out  in  no  way  cures  the  omission. 
Clearly,  as  to  the  goods  omitted  from  the  instrument, 
Southwick  &  Wells  have  no  shadow  of  title  against  the 
judgment  creditoi-s  of  Southwick,  however  much  they 
mi^t  have  against  Mclntyre.  They  have  not  complidl 
witn  the  statute,  and,  therefore,  are  not  within  its  pro- 
tection.   Why  they  omitted  any  step  is  an  idle  inquiry. 

The  ref  ei-ee  decided  this  case  upon  the  theory  that  the 
bills  of  sale  gave  to  Southwick  &  Wells  a  title  to  the 
property  good  against  judgment  creditors.  The  appeUant 
lu-ffes  upon  us  xhat  if  the  instruments  were  bills  of  sale 
only  they  are  fraudulent  and  void  against  creditors  because 
given  and  received  to  enable  Mclntyre  to  appropriate  a 
portion  of  the  property  to  his  own  support,  and  to  hinder 
and  defeat  other  creditors. 
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We  have  not  thought  it  necessary  to  examine  the  case  in 
that  aspect.  We  think  the  transaction  created  the  relation 
of  mortgagee  and  mortgagor,  and  that  the  mortgage  was 
void  against  creditors,  not  because  of  fraud,  but  because 
the  st^ute  was  not  complied  with. 

John  Quackenbush,  App'lt,  v.  Henby  Quaokenbush  et  ai.^ 

Resp'ts. 

(Supreme  Court,  General  Term,  Third  Department,  FUed  December,  1886.) 

1.  Will — Construction  op  clause  in. 

A  testator  after,  among  other  things,  giving  a  legacy  to  his  daujB^hter  B., 
gave  all  the  residue  * 'after  the  payment  of  my  debts  and  legacies  afore- 
said, to  my  three  sons,  share  and  snare  alike.  After  the  payment  of  the 
legacies  above  mentioned,  and  which  legacies  I  hereby  make  a  lien  on  all 
my  real  and  personal  estate,  until  paid  and  satisfied."  By  the  will  he  made 
his  three  sons  executors,  but  they  refused  to  qualify.  Eeld,  that  the 
residuary  legatee,  by  accepting  their  interest  imder  the  will,  did  not  bo- 
come  personally  liable  for  the  payment  of  the  legacy  to  B.  (Leabned, 
P.  J.,  dissenting.) 

%,  Samb — ^Parties  TAXiNa  fbofbbtt  dibposed  of  bt  will,  in  violation 

OF  THE  TBBMd  OF,  ABB  WRONGDOERS. 

EelJ,  that  the  i)ersonal  property  was  the  primary  fund  for  the  payment 
of  the  legacy;  that  the  portion  thereof  necessary  for  such  payment  could 
only  properly  come  into  the  hands  of  the  sons  as  executors,  and  that  not 
qoaliiying  as  such,  they  took  it  merely  as  wrongdoers;  that  as  such,  they 
were  not  liable  under  the  will  for  the  payment  or  the  legacy. 

&  Same— Ordinarilt  the  legal  remedt  is  an  action  bt  admenistratob 
against  wrongdoers. 

Ordinarily  an  administrator  mi^ht  be  appointed,  and  the  whole  value 
of  the  personal  property  recovered  from  the  wrongdoers,  but  in  the  pres- 
ent case  such  an  action  would  be  barred  l.y  lap.se  of  time. 

4  Lien  on  real  estate  created  bt  the  will—Duration  of. 

Held,  That  there  having  been  no  judicial  settlement  of  an  administrator's 
account,  B.'s  right  of  action  against  the  administrator  for  his  legacy  is  not 
barred,  and  by  the  express  terms  of  the  will  the  lien  of  the  legacy  upon 
Uie  real  estate  exists  so  long  as  his  rights  to  enforce  payment  of  the  legacy 
exists. 

5.  Same — ^Equitable  bembdt — When  statute  of  limitations  begins  to 

BUN  AGAINST. 

Held,  That  the  enforcement  of  the  lien  against  the  real  estate  was  an 
equitable  remedy  and  that  the  statute  of  limitations  did  not  begin  to  ran 
against  it  until  the  legal  remedy  became  unavailing. 

6.  Same — Rights  of  gbanter  of  besiduart  legatees  —  Of  obaktbb 

OF  lienor. 

Held,  That  a  .grantee  of  the  residuary  legatees  took  the  real  estate  sub- 
ject to  this  lien,  and  that  the  right  of  B.  was  a  proper  subject  of  sale. 

H.  Link,  for  appl't;  B.  A.  Bansom^  Wendell  &  Van 
Duseny  for  respt's. 

Landon,  J. — ^The  referee  held  that  the  statute  of  limita- 
tions barred  the  plaintiff's  action.  This  conclusion  seems 
to  rest  upon  the  proposition  that  the  defendants,  Henry 
and  Sandf  ord  Quackenbush,  who  with  the  plaintiff  are  the 
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residuary  l^atees  and  devisees  under  the  will  of  Adam 
Quackenbush,  by  accepting  the  devise  and  bequest  to  them 
became  personally  liable  for  the  payment  of  the  legacy  of 
$200  to  their  sister  Betsey.  The  legacy  was  by  tiie  terms 
of  the  will  payable  one  year  after  the  testator's  death, 
which  occurred  June,  1866,  and  therefore  the  right  of  action 
accrued  to  her  against  them  upon  their  personal  hability  in 
June,  1867,  and  nence  was  b^rted  either  by  the  six  or  ten 
years  limitation;  that  the  lien  upon  the  land  devised  was 
controlled  by  the  same  limitation.  Loder  v.  Hatfield,  71 
N.  Y.,  92. 

If,  however,  it  is  not  true  that  the  residuary  devisees 
became  personally  liable  to  pay  Betsey  her  legacy,  then  the 
above  conclusion  does  not  follow,  and  the  only  remedy 
available  to  Betsey  to  recover  her  legacy  was  by  the  due 
course  of  administration  to  enforce  its  payment  out  of  the 
personal  property  of  the  testator,  and  tnat  failing  or  being 
shown  to  be  imavailing,  then  to  foreclose  her  lien  upon  the 
land.  In  the  latter  case  her  remedy  would  not  be  barred 
until  at  least  six  years  after  the  jumcial  settlement  of  the 
administrator's  or  executor's  account.  Code  Civil  Pro- 
cedure, section  1819. 

The  legacy  to  Betsey  is  not  by  the  terms  of  the  will  made 
payable  oy  the  residuary  legatees  or  devisees  out  of  the 
residuary  estate,  nor  is  it  made  payable  by  them  as  the 
condition  of  the  gift  to  them  of  such  estate,  nor  is  it  m  any 
way  to  proceed  &om  the  residuary  estate.  The  residuary 
estate  is  carved  out  of  what  shaU  be  left  '^  after  payment 
of  my  debts  and  legacies  aforesaid."  By  accepting  the 
residuary  estate  the  defendants  were  not  confronted 
with  any  payment  to  Betsey  charged  upon  that  estate 
or  upon  themselves,  and,  therefore,  could  not,  by  ac- 
cepting it,  be  held  to  have  promised  payment.  But 
the  testator  made  that  legacy  a  ^'lien  on  all  my  real 
and  personal  estate  imtil,  paid  and  satisfied."  The  estate 
that  came  to  the  defendants'  hands  came  with  the  hen 
upon  it.  That  lien  confers  the  right  upon  Betsey  to  have  . 
the  aid  of  a  coin-t  of  equity  to  enaole  her  to  seU  the  estate 
if  necessary  for  her  payment.  This  action  is  to  foreclose 
that  lien.  The  lien  is  not  the  security  for  anv  personal 
obligation  of  the  defendants,  but  for  the  gift  of  the  testa- 
tor, and  is  enforceable  because  no  other  remedy  remains  to 
the  legatee  to  enforce  payment  of  the  legacy. 

The  testator  left  ample  personal  property  to  pay  debts 
and  legacies.  This  personal  property  was  the  primary- 
fund  for  tlie  payment  of  this  legacy.  The  portion  of  it 
necessary  to  pay  this  legacy  was  not  bequeathed  to  the 
residuary  legatees.  If  they  could  take  it  at  all,  they  could 
only  rigntfinly  take  it  as  executors,  in  the  first  instance, 
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and  for  the  purposes  of  administration.  They  declined, 
although  named  as  executors,  to  take  out  letters  testamen- 
tary, and  no  administration  has  ever  been  had  upon  the 
estate.  They  nevertheless  took  the  personal  i)roperty  and 
converted  it  to  their  own  use.  They  took  it  as  wrong 
doers,  not  as  legatees  or  executors.  As  wrong  doers,  tlie 
will  did  not  make  them  personally  Uable  to  Betsey.  This 
did  not  give  Betsev  l^e  right  to  sue  them  to  recover  her 
legacy.  It  gave  ner  the  right  to  have  an  administrator 
appointed,  and  such  administrator  would  have  had  the 
'right  to  recover  from  them  this  personal  property  or  its 
full  value.  2  R.  S.,  81,  §  60;  id.,  449,  §  17;  Muir  v,  Trus- 
teeSj  etc.y  3  Barb.  Ch.,  477;  Brovm  v.  Brotun^  1  id.j  195; 
Wever  v.  Marvin,  14  Barb..  376. 

Such  proceeding  has  not  oeen  resorted  to.  We  know  of 
no  statutory  pronibition  to  resort  to  it  now.  But  the 
statute  of  limitations,  Code  Civ.  Pro.,  §  392,  if  such  an 
an  administrator  should  now  be  appointed,  would  date  his 
appointment  with  six  years  from  tne  death  of  the  testator; 
and  his  action,  if  now  brought  against  the  residuary  lega- 
tees to  recover  the  personal  property,  or  its  value,  which 
was  of  the  estate,  would  be  barred  by  the  second  six  years. 
Code  Civ.  Pro.,  §§  382,  3343,  subd.  10. 

Betsey,  therefore,  is  in  this  position.  Since  there  has 
been  no  judicial  settlement,  her  right  of  action  against  the 
administrator  for  her  legacy  is  not  barred.  The  hen  of  the 
legacjr  upon  the  real  estate  exists  by  the  express  terms  of 
the  will  so  long  as  her  right  to  enforce  the  payment  of  the 
legacy  exists.  She  can  enforce  that  hen  against  the  real 
estate,  when  her  remedy  against  the  personal  becomes  un- 
availing. It  has  become  xmavailing,  because  the  statute  of 
limitations  would  bar  anv  action  to  be  brought  by  an  ad- 
ministrator, if  he  should  oe  appointed.  She,  therefore  has 
no  other  remedj  to  coUect  her  legacy  than  by  foreclosing 
her  lien.  This  is  an  equitable  remedv,  and  if,  as  we  doubt, 
the  statute  has  begun  to  run  against  it,  it  did  not  begin  to 
run  mitil  the  legal  remedy  through  administration  became 
unavaiUng;  it  did  not  so  become  imtil  twelve  years  after 
the  death  of  the  testator.  Her  equitable  remedy  subsists 
at  least  for  ten  years  more  (Code  Civil  Pra,  §  388),  or  in 
this  case  twenty-two  years,  from  the  testator's  death. 

We  think  the  action  is  not  haired.  The  plantiff  is  the 
assi^ee  of  Betsey.  He  was  one  of  the  residuary  devisees 
and  legatees.  He  mortgaged  his  undivided  one-third  of  the 
real  e^ate  to  his  brother,  tne  def'endant  Henry,  who  subse- 
quently purchased  it  upon  a  sale  under  this  mortgage. 
Henry  thus  became  the  owner  subject  to  the  Ken  in  favor 
of  Betsey.  We  see  no  reason  why  she  could  not  subse- 
quently sell  this  hen  to  the  plaintiflf. 
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The  defendant  Walrath  purchased  the  land  after  the 
commencement  of  the  action  and  upon  indenmity  against 
the  hen.     He  is  in  no  better  position  than  his  grantors. 

Judgm^it  reversed,  referenc^  discharge^  new  trial 
granted,  costs  to  abide  event. 

BocKES,  J.,  conciu^,  for  reversal. 

Learned,  P.  J.  (dissenting). — The  testator  after  providing 
maintenance  for  his  widow  gave  a  legacy  of  $200  to  his 
daughter  Betsey  and  another  to  his  yormgest  son.  He  then 
gave  all  the  residue  '*  after  the  payment  of  my  debts  and 
legacies  aforesaid,"  to  his  three  sons,  share  and  share  alike, 
''after  the  payment  of  the  legacies  above-mentioned  and 
which  legacies  I  hereby  make  a  hen  on  all  my  real  and  per- 
sonal estate  until  paid  and  satisfied."  He  made  these  three 
sons  executors. 

Although  this  does  not,  in  express  words,  say  that  these 
residuary  legatees  are  to  pay  the  pecuniary  legacies,  still  I 
think  that  a  fair  construction  of  the  language,  tmder  the 
decirions,  imposed  a  personal  liability  on  these  residuary 
legatees  in  case  they  accepted  their  devise  and  bequest,  es- 
pecially if  they  did  so  without  administering  on  the  estate. 

The  devise  and  bequest  is  ''after  the  payment  of  the  leg- 
acies." The  three  sons  claimed  to  own  each  one- third  of 
the  farm  and  so  possessed  and  enjoyed  it.     The  personal 

Sroperty  was  allowed  to  remain  thereon,  and  there  is  abun- 
ant  proof  that  they  accepted  the  residuary  devise  and 
legacy;  although  no  letters  testamentary  were  issued.  Now 
it  IS  true  that,  in  many  cases  where  acceptance  of  a  devise 
charged  with  a  legacy  has  been  construed  to  make  a  per- 
sonal liabihtv  to  pay,  there  have  been  express  words  to  the 
effect  that  the  devisee  was  to  pay  the  legacy.  Gridley  v. 
Oridley,  24  N.  Y.,  130. 

And  here  the  testator  first  speaking  of  the  residue  after 
payment  of  debts  and  legacies,  gives  it,  both  real  and 
personal,  to  his  sons,  "after  the  payment  of  the  legacies 
above  mentioned."  That  is,  they  were  to  have  the  residue 
on  condition  that  they  should  pay  the  legacies,  which  were 
also  made  a  charge  on  the  real  and  personal.  They,  too, 
were  the  executors. 

Whether  the  legacies  were  payable  out  of  personal  or  real 
was  immaterial,  because  the  wnole  residue  went  to  these 
sons.  And  when,  without  taking  out  letters  testamentary^ 
they  accepted  this  devise  and  legacy  and  took  all  the  prop- 
erty under  this  clause  of  the  will,  being  entitled  thereto 
only  "after  the  payment  of  the  legacies,"  they  became 
personally  bound  to  make  such  payment. 

It  may  be  noticed  that  in  speaking  of  the  residue,  the  tes- 
tator describes  it  as  the  residue  after  "debts  and  legacies. ** 
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Then  he  gives  this  residue  to  the  sons.  He  says,  *  after 
the  payment  of  the  legacies."  The  words  are  not  a  mere 
idle  repetition.  He  did  not  require  the  sons  personally  to 
pay  his  debts,  but  he  did  require  them  to  pay  these 
legacies. 

In  this  view  the  action  was  barred  and  the  judgment 
should  be  aflSrmed,  with  costs. 

The  People,  App^t,  v.  Osoar  P.  Beckwith,  Resp't. 

(Supreme  Cyurt,  General  Term,  Third  Department,  Filed  December,  1886.) 
New  TKiAii— Ordeb  for,  in  CRiMiNAii  GASES— Appeal  fbom  by  people 

KOT  ALLOWED — CODE  CRUf.  PbO.,  §  518. 

On  an  appeal  by  the  people  from  an  order  granting  a  new  trial  in  a 
criminal  case,  Held,  that  the  wanting  of  a  motion  for  a  new  trial  involves 
a  decision  of  fact  rather  than  law,  and  that  when  such  a  decision  has  been 
Diade  favorable  to  the  defendant,  the  people  should  have  no  riglit  to 
appeal,  unless  such  ri^ht  is  unquestionably  ^ven.  That  the  right  of  the 
people  to  appeal  is  limited  to  the  cases  specified  in  Code  Crim.  Pro.,  §  518, 
and  that  an  order  for  a  new  trial  is  not  an  order  in  arrest  of  judgment. 

A.  B.  Oardinievy  for  appl't;  L.  F.  Longleyj  for  resp't. 

Learned,  P.  J. — Section  462  of  the  Code  of  Criminal  Pro- 
cedure states  what  a  new  trial  is;  and  the  following  sections, 
down  to  and  including  section  406,  declare  when  it  can  be 
granted  and  for  what  causes.  Chapter  65  of  the  Laws  of 
1882  amended  section  466  so  that  m  case  of  a  sentence  of 
death,  the  appUcation  may  be  made  before  execution  and  to 
any  justice  or  the  supreme  court  or  special  term  thereof  of 
the  judicial  department  where  the  conviction  was  had. 

The  subsequent  section  518  declares  in  what  cases  the 
people  may  appeal.  These  are  two,  and  no  other:  Firsts 
upon  a  judgment  for  the  defendant  on  a  demmrer  to  the 
indictment.  Second,  upon  an  order  of  the  court  arresting 
the  judgment. 

Both  of  these,  it  will  be  seen,  are  questions  of  law.  The 
first  is  evidently  so.  And  a  reference  to  section  467,  defining 
a  motion  in  arrest  of  judgment,  shows  that  such  a  motion 
raises  only  questions  of  law.  For  we  have  no  doubt  that 
the  second  subdivision  of  section  518  refers  solely  to  motions 
in  arrest  of  judgment. 

Now,  inasmuch  as  the  Code,  after  careful  provisions  as 
to  applications  for  new  trial  above  referred  to,  proceeded  to 
specify  by  section  518  the  cases  where  appeals  might  be 
taken  by  the  people,  and  omitted  to  mention  orders  for  a 
new  trial,  we  are  satisfied  that  no  appeal  in  such  cases  is 
allowed.    And  this  is  consistent  with  general  principles. 

The  granting  of  a  motion  for  a  new  trial  involves  a 
decision  of  fact  rather  than  of  law;  an  exercise  of  sound 
judgment  upon  matters  of  fact.  When  such  a  decision  has 
been  made,  favorable  to  the  defendant,  it  is  somewhat  like 
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the  verdict  of  a  jury  in  his  favor.    The  people  should  have 
no  right  to  appeal  unless  such  right  is  unquestionably  given. 

The  people,  however,  urge  that  on  the  affirmance  of  the 
judgment  by  the  court  ot  appeals,  the  proceedings  were 
remitted  to  the  supreme  court.  And  they  further  lo^, 
that  by  sections  548  and  549  the  record  is  in  this  coiul;, 
and  all  orders  are  to  be  made  here  which  are  necessary. 
They  further  urge  that,  as  the  order  for  a  new  trial  was 
made  by  a  justice  of  this  court,  an  appeal  lies  to  the  gen- 
eral term,  substantially  as  an  appeal  would  he  in  a  civil 
action. 

But  we  do  not  agree  with  this  view.  This  action  is  still 
a  criminal  action.  Notwithstanding  the  new  trial  was 
granted  after  affirmance  by  the  court  of  appeals  and  after 
the  cause  had  been  remitted  here,  stiU  the  motion  was 
made  under  section  466  of  the  Code  of  Criminal  Procedure 
as  now  amended.  An  appeal,  if  it  lies  at  all,  must  be 
authorized  by  the  provisions  of  that  Code. 

It  is  fiuther  urged  by  the  people,  that  section  518  uses 
the  words:  '^An  appeal  to  the  supreme  court,''  and  hence 
it  does  not  apply  to  an  appeal  in  that  court.  But  the 
answer  is,  that  if  the  appeal  is  not  authorized  by  this  sec- 
tion it  is  not  authorized  by  any. 

Section  485  authorizes  the  clerk  to  include  in  the  judg- 
ment roll  a  copy  of  the  minutes  upon  a  motion  for  a  new 
trial.  And  section  517  gives  an  appeal  to  the  defendant 
from  the  judgment,  including  the  proceedings  forming  part 
of  the  roll.  But  such  appeal  is  not  given  to  the  people. 
And  it  mav  be  doubted  whether  even  the  defendant  could 
bring  up  by  appeal  an  order  denying  after  judgment  a 
motion  for  a  new  trial.  A  majority  of  the  court  were  of 
the  opinion  that  such  an  appeal  would  not  he,  in  the  case  of 
People  V.  Hovey  (37  Sup.  Ct.,  N.  Y.  [30  Hun],  354).  At  any 
rate,  there  is  nothing  authorizing  an  appeal  by  the  people. 

The  people  also  urge  that  the  order  appealed  from  practi- 
cally arrests  judgment.  But  the  phrase,  *^a  motion  in 
arrest  of  judgment,"  has  long  been  familiar.  And  it  is 
defined  in  accordance  with  its  old  meaning  in  section  467, 
to  which  we  have  already  referred.  It  is  evident  that  it  is 
to  such  a  motion  only  that  section  518,  subdivision  2,  refers. 

The  appeal  is  dismissed. 

BocKES  and  Landon,  JJ.,  concur. 

William  H.  S^oth,  Eesp't,  v.  Watson  Mulford,  Mab- 
SHALL  Francis  and  Dwight  BRAj>n)0N,  App'lts.  f - 

(Supreme  Court,  General  Term,  Third  Department,  Filed  December,  1S86.) 
WiTNEBS—€ROSs-BXAMrNATiON— Questions  to  impair  credit— What  ait 

LOWED— As  TO  ARREST,   NOT  ALLOWABLE. 

On  cross-examination  a  witness  testified  that  he  had  been  arrested.     To 
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the  question  on  what  charge  he  had  been  arrested,  defendants  objected* 
The  evidence  was  offered  with  reference  to  the  character  of  the  witness. 
HM,  tha:  on  cross-examination  specific  acts,  witiiiti  the  discretion  of  the 
court,  may  be  inquired  into  to  impair  the  moral  character  of  the  witness, 
but  that  accusations  cannot.  That  an  arrest  is  only  an  accusation.  That 
the  admission  of  the  question  respectinff  the  arrest  did  not  prevent  the 
defendants  from  objectmg  to  further  irrelevant  testimony. 

HaUocky  Jennings  &  CJuxse,  for  resp^t;  A.  C.  Oriswold, 
for  app'lts. 

Learned,  P.  J. — ^This  is  an  action  to  recover  damages  for 
assault  and  battery,  alleged  to  have  been  commit^  by 
Mulford,  Francis  &  Brandow.  There  is  no  doubt  about 
the  affray.  The  principal  matter  in  dispute  was  whether 
plaintiff  or  defendants  commenced  the  fight. 

Mulfold  was  called  as  a  witness  in  behalf  of  himself  and 
the  other  defendants.  On  cross-examination  he  testified 
that  he  had  been  arrested,  but  how  many  years  ago  he  did 
not  know.  Then  he  was  asked  by  plaintiff's  counsel: 
"What  was  the  charee?"  Defendants  objected.  Plaint- 
iff's counsel  stated  that  he  offered  this  evidence  with  refer- 
ence to  the  character  of  the  witness.  The  objection  was 
overruled.  Defendants  excepted.  And  the  witness  an- 
swered and  told  what  the  charge  was.  The  defendants 
claim  that  this  was  error. 

Undoubtedly  decisions  have  been  conflicting  on  this  point. 
But  the  case  of  People  v.  Irving  (95  N.  Y.,  641),  seems  to 
hold  that  on  cross-examination,  specific  acts,  within  the 
discretion  of  the  court,  may  be  incjuired  into,  tending  to 
impair  the  moral  character  of  the  witness;  but  that  accusa- 
tions cannot.  Such  is  the  doctrine  of  People  v.  Crapo  (76 
N.  T.,  288),  Byan  v.  People  (79  id.,  694),  Kober  v.  Miller 
(46  Sup.  Ct.  [38  Hun],  184). 

This  distinction  seems  to  be  logically  sound.  An  arrest 
is  only  an  accusation.  Every  one  presumed  to  be  innocent 
till  he  is  proved  to  be  giiilty.  To  use  the  fact  of  an  arrest 
as  a  ground  of  discrediting  a  witness  may  be  logically  to 
presume  him  guilty  until  proved  to  be  innocent. 

The  case  of  Connors  v.  People  (50  N.  T.,  242),  is  cited  by 
the  plaintiff  as  being  directly  in  point.  But  in  People  v. 
Crapo,  ut  suprUj  the  learned  judge  who  wrote  the  opinion 
in  Connors  v.  People  speaks  of  that  case  and  of  Brandon  v. 
People  (42  N.  Y.,  2G9),  and  says  that  the  question  of  relev- 
ancy on  the  point  of  credibihty  was  not  presented.  So  that 
the  case  of  People  v.  Crapo  must  be  considered  to  overrule 
anything  incidentally  said  in  those  earher  cases. 

The  plaintiff  further  urges  that  the  witness  had  already 
stated  that  he  had  been  arrested.  But  this  did  not  prevent 
N.  Y.  Eep.,  Vol.  m.       96 
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the  defendants  from  objecting  to  any  more  irrelevant 
testimony. . 

It  seems  to  us  that  under  the  late  decisions  to  which  we 
have  above  referred  the  testimony  was  ina(hnissible.  At 
the  same  time  we  think  it  would  be  better  to  leave  this 
range  of  questions  to  the  discretion  of  the  trial  judge. 
That  the  witness  had  been  arrested  was  a  part  of  me 
history  of  his  life  as  much  as  that  he  had  Uved  at  such  a 
place.  No  real  harm  was  done  by  the  admission  of  this 
evidence.  The  witness  could  have  explained  that  he  was 
falsely  accused  and  wrongfully  arrested,  if  the  facts  were 
so.  And  whether  he  explained  or  not,  anv  judge  who  has 
tried  cases  knows  that  practically  it  would  make  no  differ- 
ence with  the  verdict  of  the  jury  that  this  witness  stated 
that  he  had  been  arrested  and  mentioned  the  ground  of 
arrest. 

These  nice  distinctions  as  to  what  may,  and  what  may 
not,  be  given  in  evidence  on  such  a  cross-examination  are 
of  no  practical  use  and  reaUy  do  harm. 

But  we  are  compelled  to  reverse  the  judgment  and  grant 
a  new  trial,  costs  to  abide  event. 

BocKES  and  Landon,  JJ.,  concur. 


George  W.  Holcomb,  Resp't,  v.  Eusabbth  B.  Holcomb. 

App'lt. 

{Supreme  Court,  General  Term,  Third  Department,  Filed  December,  1886.) 

DrvoRCK— Evidence  as  to  adultery  conflicting — Referee's  findinqa. 
In  an  action  for  a  divorce  on  the  ground  of  adultery,  the  defendant 
den^^ed  the  charge  and  alleged  adultenr  on  the  part  of  the  plaintiff,  and 
the  issues  having  been  referred  to  a  referee  to  hear  and  decide,  and  a  re- 
port having  been  made  in  favor  of  the  plai.  tiff  and  against  the  defendant, 
the  report  was  confii-med  and  judgment  for  the  pteintift  ordered  at  a 
special  term  against  the  objection  of  the  defendant  that  there  had  been 
irregularity,  fraud  and  collusion  in  the  proceeding.  An  appeal  having 
been  taken  on  the  ground  that  the  evidence  was  insuflScient  to  warrant  the 
judgment,  Held,  that  the  evidence  beinc:  conflicting,  and  a  just  conclusion 
depending  upon  the  veracity  of  the  witnesses  who  appeared  before  the 
releree,  there  was  no  reason  to  reverse  the  findings  of  the  referee. 

Chirdon  G,  Shrauder,  for  resp't;  Robertson  &  Foster^  for 
app'lt. 

Learned,  P.  J. — This  is  an  action  for  a  divorce  on  the 
gi'ound  of  adultery.  The  defendant  denies  the  charge  and 
alleges  adultery  committed  by  plaintiff.  The  issues  were 
referred  to  a  referee  to  hear  and  decide.  He  reported  that 
the  defendant  had  committed  the  adultery  charged;  and 
that  plaintiff  had  not;  and  found  that  a  judgment  of  di- 
vorce should  be  granted  the  plaintiff. 

On  a  hearing  .at  special  term,  for  judgment,  that  court  held 
that  no  irregularity,  fraud  or  collusion  had  been  shown  in 
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the  proceeding,  aod  granted  judgment  according  to  the 
report.  But  the  court  did  not  examine  the  merits.  The 
defendant  now  appeals.  She  raised  no  other  question  than 
that  on  the  whole  evidence  the  judgment  should  not  have 
been  granted. 

It  may  be  said  that  the  plaintiff's  case  rest  entirely  upon 
the  testimony  of  a  woman,  C.  S.,  who  was  a  servant  in 
the  family  of  the  parties  from  May,  1883,  to  November  15, 
1883.  There  are,  however,  some  circumstances  which  will 
be  mentioned  that  are  claimed  to  corroborate  her  testimony. 

The  adultery  is  foimd  by  the  referee  to  have  been  com- 
mitted in  October  and  November,  1883.  On  the  7th  of 
October,  1883,  defendant  told  plaintiff  that  he  could  have 
no  breakfast,  because  he  did  not  bring  home  any  wood 
the  night  before.  He  said  he  would  rather  go  without  his 
breakfast  than  be  quarreled  to  death,  and  went  out.  The 
defendant  said  if  he  went  without  his  breakfast  he  would 
never  come  back.  When  he  came  back  at  night  the  house 
was  locked.     He  did  not  return  to  his  home  after  that. 

It  is  not  necessary  to  state  in  detail  the  testimony  of  this 
witness.  If  she  is  truthful  there  is  no  doubt  of  defend- 
ant's guilt.  • 

All  of  her  testimony  as  to  the  defendant's  euilt  is  con- 
tradicted by  the  testimony  of  Fowler,  the  aUeged  para- 
mour. But  he  states  that  from  the  4th  of  November,  1883, 
he  began  to  stay  at  defendant's  house  nights  and  continued 
to  stay  there  until  July,  1884;  and  that  he  gave  up  the 
room  which  he  had  elsewhere  occupied  January  1,  1884: 
that  while  thus  staying  at  defendant's  house  he  occupied 
the  room  called  hers,  while  she  slept  vdth  her  son,  a  boy. 
In  the  winter  he  had  his  washing  and  ironing  done  at  her 
house.  He  paid  nothing  for  his  lodging.  In  January,  1884, 
'  the  defendant  wrote  to  the  witness  first-mentioned,  express- 
ing much  grief  and  distress,  asking  why  she  left  her  and 
saying:  that  she  could  not  think  '*  you  were  false  to  me 
and  the  trust  I  placed  in  you ; "  askmg  her  to  come  back 
and  stay;  and  saying:  *U  am  still  on  the  hill  all  alone 
except  nights,  when  my  dear  friend  comes  and  protects  little 
George  and  myself  through  the  night." 

It  was  admitted  on  the  argument  by  counsel  on  each  side 
that  four  days  after  the  judgment  of  divorce  and  four  days 
before  the  appeal  therefrom,  the  plaintiff  married  the  above 
mentioned  prmcipal  witness  for  him  on  the  trial. 

That  fact  is  ui^ed  as  tending  to  show  that  she  was  in- 
fluenced by  a  bad  motive  in  testifying. 

She,  however,  admitted  on  the  trial  her  animosity 
towards  the  defendant,  sa)dng  that  it  arose  from  defend- 
ant's bad  conduct.    So  that  the  feelings  of  the  witness 
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were  known  to  the  referee  and  were  probably  considered 
in  weighing  her  testimony. 

We  must  take  into  account  also,  in  estimating  the  weight 
of  Fowler's  testimony,  that  very  general  feeling  which  in- 
duces men,  at  great  sacrifices,  to  shield  the  reputation  of 
women  who  have  yielded  to  them.  If  animosity  stimulated 
C.  S.,  gratitude  may  have  inspired  Fowler,  Therefore, 
any  imdisputed  circumstances  which  indicate  where  the 
truth  Ues  are  very  important. 

The  letter  of  defendant  is  noticeable.  What  is  meant  by 
saying  that  she  does  not  think  C.  S.  is  false  to  her  and  the 
trust  placed  in  her?  According  to  the  testimony  of  C.  S. 
the  defendant  repeatedly  acknowledged  her  intercourse 
with  Fowler  and  made  U.  S.  a  confidant.  As  she  said  in 
the  letter:  *^  Knowing  how  much  confidence  I  placed  in 
vou."  What  can  all  this  refer  to  except  to  the  matters  as 
to  which  C.  S.  testified? 

Again,  the  defendant,  after  her  husband  had  gone  from 
the  nouse,  had  Fowler  stay  there  nights  for  some  eight 
months,  when  (so  far  as  can  be  gathered)  th^re  were  no 
other  occupants  except  herself  and  her  son  (of  about 
fourteen  years'). 

Fowler  slepi  in  her  room,  that  is,  the  room  called  hers; 
but  he  says  not  with  her.  Now  this  is  a  circumstance 
undisputed,  and  it  stronglv  con-oborates  the  testimony  of 
C.  S.  Without  some  explanation  which  does  not  appear, 
it  would  be  of  itself  very  suspicious.  And  coming  after 
the  alleged  matter  of  previous  intercoruse  testified  to  by 
C.  S.,  it  gives  great  prooability  to  her  testimony. 

Further,  it  sliould  be  said  that  the  testimony  of  C.  S.  is 
not  confined  to  admissions  by  the  defendant,  but  it  con- 
tains positive  evidence  of  things  seen  and  heard,  which, 
aside  from  admission,  would,  if  true,  sustain  the  plaintiflf's 
case.  Looking  at  the  matter  then  in  all  its  lights,  and 
without  reciting  much  detail  of  the  evidence,  we  do  not  see 
that  it  is  a  case  in  which  we  ou^ht  to  reverse  the  referee's 
findings.  Cei-tainly  there  is  evidence  on  both  sides  as  to 
defen^oit's  guilt.  The  referee  saw  the  witnesses  and 
could  judge  of  their  truthfulness.  The  plaintiflf's  witness 
is  corroborated  by  the  two  circumstances  above  stated. 
The  defendant  rests  substantially  upon  Fowler's  denial. 
No  reasonable  excuse  is  given  for  her  permitting^  him  to 
stay  in  her  house  at  night  for  so  many  months.  If  a  pro- 
tector were  needed,  one  of  her  own  sex  could  have  been 
obtained. 

The  counter-claim  of  the  defendant  must  be  brieflv  con- 
sidered. It  presents  a  case  of  conflicting  evidence  where  a 
just  conclusion  must  depend  largely  on  tne  character  of  the 
witnesses  as  developed  on  the  tnal. 
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There  is  much  that  is  disgraceful  to  witnesses  and  that 
cannot  well  be  commented  upon.  It  is  enough  to  say  that 
on  examining  the  testimony  we  see  no  reason  to  reverse 
the  referee's  findings  on  the  point  of  the  counter-charges 
made  by  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

BocKES  and  Laot)ON,  JJ.,  concur. 


Nathan  Becker,  App'lt,  v.  Jacob  Leonard,  Resp't. 

{SuBprefTM  Court,  General  Term,  Third  Department,  FUed  December,  1886,) 

1 .  Paktnbkship— Assignment  fob  bknbpit  of  ci^bditors— Construction 

OF — To  inoludb  individual  property. 

P.  W.  B.  and  W.  H.  B.  contractors,  made  a  general  assignment  to  V. 
H,  Y.,  for  the  benefit  of  creditors.  The  assirament  rea£  "Indenture 
made  the  8th  day  of  January.  1876,  between  P.  W.  B.  and  W.  H.  B.,  co- 
partners doing  business  under  the  firm  name  of  P.  W.  B.  and  Son,  parties  of 
the  first  part,  and  V.  H.  Y.  party  of  the  second  part,"  it  continues  **the 
parties  of  the  first  part  are  indebted,  etc.,"  and  further  prdceeds  "the 
parties  of  the  first  part  *  *  *  do  grant,  assign  and  transfer  to  the  party 
of  the  second  part,  all  and  sin^ar  the  real  and  personal  estate  *  *  *  of 
the  parties  of  the  first  part    *    *    ♦    in  trust  to  sell,  etc.,  and  with  the  net 

Proceeds  *  ♦  *  pay  first  all  the  debts  *  *  *  of  the  parties  of  the 
rst  part  as  such  co-partners,  etc,  S^ond  ♦  *  *  all  the  private  and 
individual  debts  of  the  parties  of  the  first  part  *  ♦  *  provided  the  re- 
spective amounts  of  the  individual  debts  of  the  parties  of  the  first  part 
*  *  *  provided  the  respective  amounts  of  the  individual  debts  of  each 
of  the  said  parties  does  not  exceed  his  portion  of  the  surplus."  And  pro- 
vision is  then  mad^  that  no  part  of  the  surplus  due  one  partner  shall  be 
applied  in  payment  of  the  debts  of  the  other.  At  the  date  of  the  assign- 
ment defendant  held  part  of  the  individual  money  of  P.  W.B.,  which  had 
been  placed  in  his  hands  by  P.  W.  B.  before  the  assignment,  with  a  view 
to  witlihold  it  from  his  creditors.  Thereafter  defendant  paid  this  money 
to  the  assignee.  This  pUumiff  is  a  judgment  creditor  of  P.  W.  B.  with 
execution  imsatisfied;  nis  judgments  were  obtained  subsequent  to  ttie 
assignment  on  the  individual  indebtedness  of  P.  W.  B.  existing  prior  to  the 
assignment;  he  seeks  to  reach  the  moneys  placed  in  the  hands  of  the  de- 
fendant. Held,  that  the  plaintiff  could  not  recover;  the  assignment  con- 
templated the  appropriation  of  all  the  partnership  and  individual  property 
of  each  partner  first,  to  the  payment  oi  the  partnership  debts,  second  the 
surplus,  if  any,  due  each  partner,  to  the  payment  of  his  individual  debts. 

2.  Same— Not  fraudulent  by*  appropriation  of  individual  property 

to  payment  op  partnership  debts. 

Held,  that  the  assignment  is  not  made  fraudulent  against  the  individual 
creditors  of  either  partner  because  his  individual  property  is  appropriated 
to  the  payment  of  partnership  debts. 

8.  Same— Action  aoainst  third  party  for  funds  of  assignor — ^Assio- 

NEB  NOT  NECESSARY  PARTY 

Heid,  that  it  was  not  necessary  to  make  the  assignee  a  party  to  this 
action. 

George  W.  Miller,  for  app'lt ;  Hungerford  &  Hotalingy 
for  resp't. 

Landon,  J  —In  January,  1876,  Peter  W.  and  William 
H.  Bain,  co-partners,  made  a  general  assignment  to  V.  H. 
Yomigman  for  the  benefit  of  their  creditors,  both  co-part- 
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nership  and  individual.  Youngman  accepted  the  trust  and  is 
still  acting  as  assignee.  At  the  date  of  the  assignment  the 
defendant,  Leonard,  held  §1,790.45  of  the  individual  money 
of  Peter  W.  Bain,  one  of  the  assignors.  This  sum  Peter 
W.  Bain  placed  in  defendant's  hands  for  safe  keeping 
before  the  assignment  was  made  and  with  the  view  to 
withhold  it  from  his  creditors.  In  August,  1876,  the  de- 
fendant paid  this  money  to  Youngman,  the  assignee. 

The  plaintiff  is  the  judgment  ci-editor  of  Peter  W.  Bain^ 
with  execution  unsatisfied.  His  judgments  were  obtained 
in  December,  1878,  upon  the  individual  indebtedness  of 
Peter,  existing  prior  to  the  general  assignment,  and  he 
seeks  in  this  action -to  reach  the  money  that  was  placed  in 
the  hands  of  the  defendant  by  Peter  W.  Bain. 

The  trial  court  gave  judgment  for  the  defendant  upon 
the  ground  that  the  fund  in  the  hands  of  defendant  passed 
by  the  assignment  to  Youngman,  the  assignee.  It  is  ob- 
vious that  if  Youngman  acguired  by  the  assignment  the 
right  to  the  fund,  then  the  plaintiflf  cannot  reach  it  in  this 
action.     Crouse  v.  Frothinghaniy  97  N.  Y.,  105. 

The  payment  of  the  money  by  defendant  to  the  assi^ee 
does  not  seem  to  be  material;  for  if  the  assigTiee  had  no- 
title  to  it,  then  defendant,  notv\dthstanding  his  payment^ 
must  accovmt  for  it  to  the  plaintiflf,  if  plaintiflf's  title  be 
established. 

The  plaintiflf  insists  that  the  assignment  by  Peter  W 
and  WiQiam  H.  Bain  was  of  their  co-partnership  property, 
and  not  of  their  individual  property,  and  thererore  did  not 
embrace  this  fund. 

We  have  caref  uUy  examined  the  assignment  and  con- 
clude that  it  does  convey  the  individual  as  well  as  the  paut- 
nership  property  of  the  assignors.  It  is  expressed  to  be  an 
"Indenture  made  the  8th  day  of  January,  1876,  between 
Peter  W.  Bain  and  WiUiam  H.  Bain,  co-partners  doing 
business  under  the  firm  name  of  P.  W.  Bain  &  Son,  parties 
of  the  first  part,  and  Vreeland  Ht.  Youngman,  party  of  the 
second  part."  It  then  recited  that  "the  parties  of  the 
first  part  are  indebted,"  etc.  The  counsel  for  the  plaintiff 
insists  that  the  assignment  is  substantially  like  the  one  in 
Morrison  v.  Atwell  (9  Bosw.,  503),  which  was  held  not  to 
include  individual  property. 

The  corresponding  recital  in  the  case  cited  is,  "the  said 
co-partnership  is  justly  indebted,"  etc.  This  assignment 
then  proceeds,  "the  parties  of  the  first  part  *  *  *  do 
grant,  assign  and  transfer  to  the  party  or  the  second  part, 
all  and  singular,  the  real  and  personal  estate  *  *  *  of 
the  parties  of  the  first  part  *  *  *  in  trust  to  sell,  etc., 
and  with  the  net  proceeds  *  *  *  JP^7j  ^^y  all  the- 
debts    *    *    *    of  the  parties  of  the  first  part  as  such 
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co-partners,  etc.;  second,  *  *  *  all  the  private  and 
individual  debts  of  the  parties  of  the  first  part,  *  *  * 
provided  the  respective  amounts  of  the  individual  debts 
of  each  of  the  said  parties  does  not  exceed  his  portion  of 
the  surplus;"  and  provision  is  then  made  that  no  part  of 
the  surplus  due  one  partner  shall  be  appUed  in  payment 
of  the  (febts  of  the  other. 

We  think  this  assignment  contemplated  the  appropria- 
tion of  all  the  partnership  and  individual  property  of  each 
partner,  first  to  the  pavment  of  the  partnership  debts,  and 
second,  the  surplus,  if  any  due  each  partner,  to  the  pay 
ment  of  his  individual  debts.  The  description  of  the 
assignors  and  the  language  of  the  granting  clauses  of  this 
assignment  are  similar  to  that  employed  m  the  following 
cases,  in  which  it  was  held  that  the  individual  property  of 
the  copartners  was  included.  Eastwood  v.  Wardf  35  Law 
Times  (N.  S.),  502;  Williams  v.  Hadley,  21  Kan.,  350;  30 
Am.  Rep.,  430;  Judd  v.  Oibbs,  3  Gray,  539. 

The  assignment  is  not  made  fraudulent  against  the  indi- 
vidual creditors  of  either  partner,  because  his  individual 
property  is  appropriated  to  pay  partnership  debts.  Each 
mdividual  partner  is  individually  liable  for  partnerdiip 
debts,  and  so  long  as  he  has  the  disposing  power  over  his  in- 
dividual property  he  can  apply  it  for  that  purpose.  Smith 
Y.Howardy  20  Sow.  Pr.,  121;  VanRossumv.  Walker,  11 
Barb.,  237. 

It  is  the  appropriation  of  firm  property  to  pav  the  indi- 
vidual debts  or  tne  partners  that  is  regarded  as  iraudulent 
against  the  firm  creditors.  The  firm  does  not  owe  the 
individual  debts.     Wilson  v,  Robertson^  21  N,  Y.,  587. 

Here,  if  there  had  been  provision  that  the  individual 
debts  should  be  paid  out  of  the  entire  proceeds  instead  of 
out  of  the  surplus,  and  the  individual  debts  had  been 
unequal,  then  some  of  the  property  of  one  partner  would 
be  appropriated  to  pay  the  debts  of  the  other,  and  hence 
the  assignment  would  be  fraudulent  against  an  individual 
creditor  injured  thereby.  O^Neil  v.  Salm^on,  25  How. 
Pr.,  246. 

Equity  wiU  appropriate  partnership  property  to  partner- 
ship debts,  and  individual  property  to  individual  debts,  and 
win  not  permit  either  class  of  creditors  to  appropriate  the 
assets  of  the  opposing  class  until  all  the  claims  of  the  latter 
are  satisfied,  meech  v.  Allen,  17  N.  Y.,  300.  But  equity, 
as  the  case  cited  holds,  will  not  supersede  the  existing  lien 
or  disposition  which  the  debtors  lawfully  made,  and  thei'e- 
fore  will  not  defeat  an  assignment  made  by  the  individual 
debtor  of  his  separate  property  to  pay  his  partnership  debts, 
which  is  otherwise  unoDJectionable.  Kirby  v.  Schoonmaker, 
8  Barb.,  Ch.  46. 
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The  fact  that  Youngman,  the  a^^ignee^  is  not  a  party  is 
not  material  to  the  issues  between  these  parties.  In  Crou^ 
V.  Frothingham  (97  N.  Y.,  105),  the  assignee  was  made  a 
party,  but  did  not  answer.  He  thereby  confessed  that  he 
nad  no  title  to  assert  against  the  judgment-creditor.  But 
the  court  held  otherwise;  that  the  rights  of  the  creditors 
represented  by  him  could  not  be  varied  at  his  option  and 
that  the  title  was  in  him,  for  the  benefit  of  all  the  credi- 
tors. 

There  are  other  objections  urged  against  the  plaintiffs 
recovery,  but  we  do  not  think  it  necessary  to  discuss  them. 

Judgment  affirmed  with  costs. 

Learned,  P.  J.,  and  Bockes,  J.,  concur. 


Walter  S.  Church,  App'lt,  v.  De  Wrrr  C.  Schoonmaker 
^d  John  jE.  Gallup,  Resp'ts. 

.  (Supreme  Court,  Qeneral  Term,  Third  Department,  Hied  December,  1886,) 

Ejectment — Adverse  Possession — Champerty — Code  Cnr.  Pro.,  §  878. 
In  1795  V.  R.  leased  to  P.  a  lot  of  ground  for  the  term  of  sixteen 
years  at  a  yearly  rent.  P.  took  possession  under  the  lease;  afterwairLs  8. 
came  into  possession,  and,  in  1851,  conveyed  to  his  son  E.  8.,  who  paid 
the  arrears  of  rent  in  full  to  1860.  In  March  of  that  year  he  conveyed  the 
premises  by  quit  claim  deed  to  B.;  the  deed  reciting  ''subject to  the  rents 
and  (ovena  .ts  and  conditions  reserved  in  the  original  lease  to  P."  In 
March,  1861,  B.  conveyed  a  parcel  of  said  premises  to  defendant  8.  by 
warranty  deed,  making  no  reference  to  rent  or  to  the  lease  to  P.,  and  since 
then  S.  has  been  in  possession;  the  defendant  G.  occupying  with  him  at 
the  time  of  the  commencement  of  this  action.  Up  to  that  time,  February, 
1883,  S.  has  paid  no  rent,  and  none  has, until  now,  been 'demanded  of  him. 
B.,  without  defendant's  knowledge  or  consent,  paid  all  arrears  in  rent  upon 
the  whole  of  the  premises  to  plamtiff,  July,  18i88.  Plaintiff  acquired  the 
interest  of  the  V  Ks.  in  the  premises  by  deed  February,  1882.  Held,  that 
B.,  at  the  time  he  gave  the  warranty  deed  to  8.,  was  the  tenant  oif  the 
V  Rs;  that  the  lease  to  P.  having  expired,  the  tenancy  was  from  year  to 
year  that  B.  could  convey  no  greater  estate  than  he  nad,  and  that,  there- 
jPore,  he  convey^  to  8.  a  tenancy  from  year  to  year.  That  the  possession 
of  8.  was,  therefore,  by  Code  Civ.  Pro.,  §  373,  the  possession  of  the  land- 
lord  until  twenty  years  after  the  last  payment  of  rent  when  the  possession 
became  adverse.  That  the  conveyance  to  plaintiff  was  void  for  champerty, 
the  premises  being  held  under  a  title  adverse  to  that  of  the  vendor's  at  the 
time  of  the  conveyance. 

Appeal  from  a  judgment  entered  in  favor  of  the  defend- 
ants upon  the  report  of  a  referee.  This  action  was  eject- 
ment for  non-payment  of  rent. 

Rosendale  &  Hessberg,  for  app'lt;  W,  &  G.  W,  Youmans, 
for  res'pt. 

Landon,  J. — In  1Y95,  Stephen  Van  Eensselaer  leased  to 
Jacob  Post  a  lot  of  four  acres  for  the  term  of  sixteen  years 
at  six  pounds  rent  per  annum.  Post  took  possession  under 
the  lease.  Paul  Settle  afterwards  came  into  possession, 
and  in  1851  conveyed  the  premises  to  his  son  Edward,  who 
paid  up  the  arrears  of  rent  and  in  full  to  January,  1860. 
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On  the  26th  of  Jlai^  18dO,  Edward  Settle,  by  quit-claim 
deed  conveyed  the  premises  to  John  J>  Becker,  the  deed 
reciting  **  subject  to  the  rents  and  covenants  and  conditions 
reserved  iti  the  original  lease  to  Jacob  Post.'^  Becker  con- 
veyed, March  20,  1861,  a  parcel  of  said  premises  to  the 
defendant  Schoonmaker  by  warranty  deed,  without  any 
mention  of  rent,  or  of  the  Post  lease,  and  Schoonmaker 
has  since  been  in  possession;  the  defendant  Gallup  also 
occupying  with  him  at  the  time  this  action  was  com- 
menced. No  rent  has  ever  beeripaid  by  Schoonmaker,  and 
none  demanded  of  him  before  February  24,  1883,  the  date 
of  ti^  commencement  of  this  action.  On  the  5th  of  July, 
1883,  Becker,  defendant's  grantor,  paid  to  the  plaintiff  the 
rent  in  arrear  upon  the  whole  four  .acl^es,  but  without 
the  knowledge  or  consent  of  the  defendant.  The  plaintiff, 
by  deed,  acquired  the  interest  of  the  Van  Renssel^fcers  in 
the  premises  February  L  1882. 

When  the  plaintiff  obtained  the  deed  from  the  Van 
Eensselaers,  Schoonmaker  had  held  the  premises  upwards 
of  twenty  yea^  under  his  warranty  deed  from  Becker. 
Be(A:er,  at  the  time  he  gave  the  warranty  deed  to  Schoon- 
maker, was  the  tenant  of  the  Van  Eensselaers.  The  term 
o£  sixteen  years,  expr^sed  in  ttie  Post  lease,  had  expired 
lode  before,  and  Becker's  t^iancy  was  from  year  to  year. 
Becier  oould  convey  no  better  title  than  he  held;  he  there- 
fore conveyed  to  Schoonmaker  a  tenancy  from  year  to 
year.     Whiting  v.  Edmunds,  94  N.  Y.,  309.  • 

The  possessicm  of  Schoonmaker  was  the  possession  of  the 
Van  Eensselaers  until  Sc^onmaker's  tenancy  expired. 
Code  CSvil  Pro.,  §  373.  The  relation  of  landlord  and  tenant 
exifiW>ed.  But  there  had  been  no  written  lease  between 
these  parties  or  their  grantors,  since  it  could  not  be  said  that 
the  Post  leaee^  the  term  of  which  had  long  since  expired,  was 
the  existing  lease;  the  law  made  a  lease  after  the  expira- 
tion of  the  term  of  the  Post  lease  and  referred  to  that  lease 
for  the  conditions  and.  yearly  rent,  if  no  other  had  been 
fixed;  but  other  rate  of  rent  had  been  fixed  between  Becker 
and  the  Van  Eensselaers.  By  section  373,  Code  Civil  Pro- 
cedure, the  tenancy  between  the  Van  Eensselaers  and  the 
occupant  continued  "tmtil  the  expiration  of  twenty  years 
after  the  test  payment  of  rent  notwithstanding  that  the 
tenant  has  acquired  another  title  or  claimed  to  hold  ad- 
versely." 

The  last  rent  was  paid  so  far  as  Schoonmaker  is  affected, 
to  JaAuary,  1860.  The  i^idlord  therefore.  Was  construct- 
ively in  possession  until  January,  1880.  At  that  date 
Schoonmaker's  holding  commenced  to  be  adverse.  The 
adverse  possession,  therefore,  had  n^t  continued  long 
N.Y.  Eep.,Vol.  m.        97 
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enough  to  bar  this  axition  (Code  Civil  Pro.,  §  368),  if  the 
Van  Eensselaers  had  brought  it. 

But  the  reasons  given  make  the  deed  to  the  plaintiff, 
February  1,  1882,  void  for  champerty.  The  statute  provides 
that  a  deed  shall  be  void  if,  when  deUvered,  the  lands  ai-e 
in  the  actual  possession  of  a  person  claiming  "  under  a 
title  adverse  to  that  of  the  grantor."  Schoonmaker  had 
title  to  the  land  from  Becker,  but  as  we  have  seen  that  title 
up  to  January,  1880,  was  constructively  the  title  of  a  ten- 
ant, and  he  coiild  not  start  an  adverse  possession  under  it 
until  January  1,  1880.  He  then  had  a  title,  not  good 
against  the  van  Eensselaers'  action  of  ejectment,  but  ad- 
verse to  the  Van  Eensselaers.  Adverse,  first,  because  it 
did  not  in  fact  recognize  the  Van  Eensselaei-s'  title,  but  was 
of  the  entire  fee  and  hence  inconsistent  with  it  (Sands  v. 
Htighes,  53  N.  Y.,  293),  and,  second,  because  by  twenty 
years  non-payment  of  rent,  the  law  did  not  longer  attach 
any  relation  of  landlord  and  tenant  to  it.  It  is  true  that 
Schoonmaker's  title  was  not  superior  to  the  Van  Eens- 
selaers' title,  but  it  had  become  hostile  or  adverse  to  it  and 
was  a  title,  not  a  mere  claim  of  title.  Dawley  v.  Brown, 
79  N.  Y.,  390;  Fish  v.  Fish,  39  Bar.,  513. 

The  Van  Eensselaers  could  only  show  paramount  title  by 
evidence  extrinsic  the  two  titles,  and  the  pohcy  of  the 
champerty  act  is,  as  said  in  Sands  v.  Huqhes,  to  prevent 
the  party  out  of  possession  from  transferrmg  his  right  to 
litigate  that  question. 

The  defendant  was  not  a  party  to  the  payment  of  rent 
by  Becker  in  1883,  and  had  no  knowledge  of  it.     The  aj)- 

Sellant  insists  that  this  finding  is  not  supported  by  the  evi- 
ence.  But  Schoonmaker  had  reason  to  suppose  that  there 
was  no  rent  reserved  and  Becker  had  reason  to  pay  without 
the  knowledge  of  Schoonmaker.  Becker  certainly  could 
not  after  he  had  assumed  to  convey  full  title,  without  the 
knowledge  of  his  grantee,  do  any  act  to  the  prejudice  of 
the  title  he  had  given. 

Either  the  landlord  or  tenant  must  suffer  from  the  act  of 
Becker,  and  it  would  seem  that  the  negligence  of  the  land- 
lord was  greater  than  that  of  the  tenant,  since  the  landlord- 
knew  and  the  defendant  did  not,  that  rent  was  due,  and  the 
landlord  was  put  upon  inquiry  by  the  long  occupation  of 
Schoonmaker  as  to  his  claim  to  occupy. 

The  plaintiff  suggests  that  he  should  be  permitted  to 
amend  by  substituting  his  grantors  as  plaintiffs.  Code 
Civil  Pro.,  §  1501.  If  the  statute  of  Umitations  had  barred 
his  action  in  the  name  of  his  grantors  this  suggestion 
would  have  more  force. 

Judgment  affirmed  with  costs. 

BocKES,  J.,  concurs. 
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Learned,  P.  J. — I  concur  in  the  result,  but  am  not  will- 
ing to  say  that  an  action  could  be  successfully  maintained 
against  the  defendants  by  the  Van  Rensselaers. 


LiUCAS  E.  ScHOONMAKER  et  cU.y  Ecsp'ts,  V.  Htram  B.  Kelly ^ 

App'lt. 

(Supreme  Court,  General  Term^  Third  Department,  tiled  December  1886.) 

Praudulent  purchaser— General  assignee   op — Replevin  from — Db- 
preciation  in  value  op  goods  replevied. 

One  D  bought  goods  of  the  plaintiffs  to^  the  value  of  $273.39,  paying 
thereon  $100.  Soon  after  he  made  a  general  assignment  to  defendant, 
thereupon  plaintiffs  replevied  all  of  the  goods  that  they  could  tind  (viz. : 
$235.52  in  value  at  the  selling  price)  on  the  ground  of  fraud  in  the  pur- 
chase. It  was  stipulated  that  the  actual  value  of  the  goods  was  $200.  Ou 
the  trial  plaintiffs  offered  to  return  $26.61,  the  difference  between  the 
stipulated  value  of  the  goods  found  together  with  the  money  paid  by  de- 
fendant's assignor  and  the  selling  price  of  the  whole  goods.  Held.,  that 
the  fraudulent  purchaser  in  cases  of  this  nature  should  bear  the  damages 
arising  from  a  depreciation  of  the  goods  and  that  the  defendant  as  general 
assignee  for  the  benefit  of  creditors  occupied  no  better  position  masi  his 
assignor. 

John  A.  Scott y  for  app'lt;  Bernard  &  Fiero,  for  resp'ts. 

Landon,  J. — The  plaintiffs  reclaimed  from  the  general 
assignee  of  the  fraudulent  purchaser  goods  which  they  had 
sold  him  at  the  price  of  $235.52,  but  which  the  fraudulent 
purchaser  had  damaged  to  the  extent  of  $35.52.  It  was 
stipulated  that  they  were  worth  $200,  when  reclaimed. 
Plaintiffs  tendered  on  the  trial  to  the  defendant,  the  gen- 
eral assignee,  $26.61.  If  the  defendant  is  to  lose  the 
amount  of  the  depreciation,  the  tender  was  enough;  if  the 
plaintiffs  should  lose  it,  the  tender  was  too  small  hy  the 
|35.52.  Why  should  not  the  defendant,  whose  assignor 
fraudulently  obtained  the  goods,  sustain  this  depreciation 
in  value  ?  Suppose  the  goods  had  been  fraudulently  pur- 
chased for  $200,  defendant  paying  $100  upon  their  purchase 
price,  had  sold  none,  had  damaged  them  $100.  Defendant 
is  bankrupt,  and  plaintiffs'  only  practicable  remedy  is  re- 
plevin. If  they  must  tender  $100,  in  order  to  rescind,  they 
can  only  reclaim  goods  now  worth  $100,  and  thus  lose  all. 

The  law  adapts  its  remedies  to  accomplish  justice.  Code 
Civ.  Pro.,  §  1722,  allows  the  plaintiff  to  recover  in  actions 
of  replevin  damages  for  the  injury  or  depreciation  of  value 
of  a  chattel,  while  in  possession  of  defendant,  but  requires 
that  the  complaint  snail  set  forth  the  facts.  Thus  the 
principle  that  the  fraudulent  purchaser  ought  to  sustain 
such  damages  is  recognized.  Here,  however,  the  plaintiffs 
did  not  seek  an  affirmative  recovery  for  the  depreciation, 
but  sought  to  have  the  amount  allowed  in  diminution  of 
the  sum  to  be  tendered.     The  plaintiffs,  as  we  judge  from 
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^e  cotaiplaint-,  did  ncA  know  that  the  goodis  had  been 
^damaged;  Th^y  found  Wiat  tout  after  thfey  had  tak^  poe- 
session  of  thiem.  The  defendant^  ae  genei^  ajOEdgi^^  fdr 
the' benefit  of  creditors,  occupies  no  better  position  than  his 
assignor.  The  court  adapted  the  recovery  to  the  proofe, 
ho  OAfe  #as  misled,  and  justiod  WWa  do^. 
BocKES,  J.,  concurs. 

Learned,  P.  J. — (dissenting). — One  Dimmick  bought 
boots  and  shoes  oif  plaintiflfs  to  the  value  of  $pZ.t9,  and 
paid  $100;,  Soon  after  he  made  a  general  assignment  to 
defendant.  Thereupdn  piaintiffs  replevied  what  they  could 
find  dfi  thie  goods  (viz.:  $265.52  in  value  at  the  selling 
price)  on  the  ground  of  fl^ud  in  the  pretendi&d  purchase. 
The  actual  value  of  the  goods  replevied  was  stipulated  at 
$200.  Plaintiffs  never  returlied  the  $100  to  Dimmick  or  any 
pile.  On  the  trial  they  offered  to  pay  defendant  $26.61. 
T!Taat  is,  the  then  value  of  the  goods  replevied,  $200,  and  the 
itioney  originally  paid,  $100,  less  tiie  selling  price  of  the 
whole  goods,  $273.39.  Defendant  refused  to  tabft  the 
money.     Plaintiff  had  a  vi^dict  for  the  goods. 

The  questions  presented  are  whether  they  could  retake 
the  goods  without  returning  the  money;    Whether  Ihey 
could  r6tum  on  the  trialj   whether  they  tendered  enou^. 
tn  the  fii^  place  it  is  said  that  the  €»signee  x>t  we 
ft?auduleiit  vendee  cannot  insist  that  the  vendcMr  should 
t^um  what  he  had  tieoi^ved,  because  tiie  assignee  ^as  not 
the  party  to  receive  What  wai5  i^  be  i^uriiedL    Pem-a^  V. 
Pettis,  47  Barb;>  2T6.      But  that  wte  fact. the  case  of  a 
general   assignet^.      Here    tiie  defendant   is   the   general 
^tesignee  of  Dimmick— of  All  his  property  except  what  is 
exem^.     Hence,  i£  money  Was  to  oe  retuttied  by  the 
plaintiff,  the  defendant  was  the  person  entitled  to  teoeive 
it.     The  $100  belonged  to  him  if  the  plaintiffs  were  not 
entitled  to  it.     This  was  in  fact  acknowledged  by  plaintiffs 
Wheh  they  made  a  tender  at  the  trial  to  the  defehcbnt. 
The  plaintiffs  had  thr^  r^nedies: 
First  They  ocmiA  sue  fot  the  COTitract  prices 
S^dnd.  They  cbuld  sue  for  the  damages  xm  tire  ground 
of  ttie  f^iid. 
thirkl.  They  Could  i^escind  th^  contact  and  reidevy.- 
If  tiiey  took  the  last  {&&  they  did),  then  tiie  ri^ts  of  all 
the  ptoties  "  were  the  same  as  though  tiiere  never  had 
bee^  Any  o^nt^act  of  sale,  but  tti*  gdodd  had  be^  torti- 
o^asiy    obt^wed."     Kinrvey  v*  Kiemcm,^  4»  N.  Tw,   164, 
i68;  Mfyrris  v.  Bedford,  18  id.,  552,  657. 

I\>^  thfe  Reason  it  has  been  rep^tedfy  said  tha*  the  pW*|r 
who  Would  rescind  must  f  ekum  all  that  hab  beeA  received. 
^ird  V.  May&ty  96  N.  T,,  567^  599,  and  tJdsed  there  dt^; 
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see  B^  BovMU  v.  MandeviUe,  95  N.  Y.,  237,  240.  There  it 
is  said,  ''He  may  i-escind  the  contract,  and  after  restoring 
to  the  other  party  whatever  may  have  been  received 
thereon,  sue  for  ^nd  recover  back  the  entire  consideration 
paid  \xy  him,  or  he  noay  retain  what  he  has  received  a^nd 
sue  fbr-and  recover  sudb  damages  as  he  can  establish  have 
sustained  by  the  fraud.  But  these  remedies  being  incon- 
{ostent  oanhot  both  be  prosecuted  and  maint^ned/'  See 
also  Lh^  V.  Brewster^  4  Paige,  537. 

Again  it  is  said  in  Ovxkcenkeimer  v.  Angevine  (81  N.  Y., 
394) :  * '  The  rule  that  a  party  intending  to  rescind  a  contr^ict 
for  fraud  must  restore  to  the  other  party  what  he  lias 
received  xinder  it  is  tirmly  established  by  authority.  The 
peraon  defrauded  cannot  at  the  same  time  avoid  the  con- 
tract and  retain  anything  received  by  virtue  of  it,  of  value 
either  to  himself  or  to  the  party  who  committed  the  fraud." 

It  is  thought  that  the  case  of  Ladd  v.  Moore  (3  Sand.,  589), 
asserted  a  diflferent  doctrine.  That  was  an  action  for  dam- 
agea  for  trover.  Plaintiff  had  been  induced  by  defendants 
fraud  to  seU  him  $480  of  goods,  taking  $200  in  cash  and  a 
note.  On  the  trial  plaaintiff  surrendered  the  note  and 
recovered  as  damages  the  difference  between  $200  and  $480 
with  interest.  This  was  not  an  action  of  replevin,  but  to 
recover  danaages.  The  principal  point  discussed  is  whether 
a  tender  should  have  been  made  oefore  trial.  The  money 
paid  was  allowed  in  reduction  of  the  damages. 

In  Pmrse  v.  Pettis  (47  Barb.,  276),  an  action  to  recover 
property,  it  was  stated  that  where  there  had  been  a  pur- 
chase by  fraud  and  the  purchaser  had  paid  $300  on  the  pur- 
chase price;  and  the  purchaser  had  made  as  much  as  that 
sum  \>j  the  use  of  the  property,  the  vendor  was  under  no 
obligation  to  restore  anything.  But  the  question  was  not 
really  involved  j  because  it  was  held  thf^t  the  defendant  not 
being  the  original  sendee  was  ^ot  entitled  to  receive  back 
anything. 

It  seems  to  me  that  that  case  is  hardly  consistent  with 
the  later  cases  in  the  court  of  appeals  above  cited;  so  far  as 
it  holds  that  there  is  no  need  to  restore  to  the  vendee. 

Naw  to  apply  the  principles  held  by  the  court  of  appeals, 
the  most  favorable  view  to  plaintiffs  is  to  consider  the 
goods  purchased  as  separable.  Now  then  Dimmick  bought 
and  paid  for  $100  worth  of  goods,  and  defrauded  plaintiffs 
out  of  goods  worth  $173.39.  They  have  replevied  therefore 
goods  which  sold  for  §(>2.13  to  which  they  were  not  entitled, 
and  they  offered  to  pay  defendant  for  these  $2G.G1. 

If  the  ^oods  sold  for  $235.52,  have  depreciated  to  $200; 
that  is  plaintiffs'  loss,  since  they  assert  that  the  goods  h^xve 
always  been  theirs.     Kelly  has  caused  no  damage  to  the 
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goods  and  it  is  not  liable  for  damage.      None  is  alleged. 
Code,  1722. 

In  another  view,  plaintiffs  have  retaken  $235.52  out  of 
the  $273.39  in  value  which  they  sold.  All,  therefore,  which 
thCT  could  lawfully  retain  out  of  the  $100  received  is  the 
difference  between  $235.52  and  $273.39,  or  $37.87.-  They 
shoxild  at  least  have  paid  the  defendant  $62.13. 

As  the  case  now  stands,  the  plaintiffs  have  all  the  goods 
they  ever  had,  except  some  which  they  sold  for  $37.87 
And  they  also  have  $100  which  Dimmick  paid  them.    So 
they  have  $62.13  for  nothing. 

The  fact  is  that  this  offer  of  plaintiff's  on  the  trial  and 
the  verdict  thereon  is  really  an  affirmance  of  the  contract 
of  sale.  The  sum  is  computed  upon  the  basis  that  plain- 
tiff's sold  goods  to  the  value  of  $273.39,  for  which  Dimmick 
still  owes  them,  and  that  they  have  received  therefor  in 
goods  $200,  and  in  cash  $100,  leaving  balance  due  Dim- 
mick's  assignee,  $26.61.  So  that  in  this  action  the  plain- 
tiff's rescind  the  sale  in  order  to  replevy,  and  afiBrm  it  in 
order  to  retain  their  money.  Thus  the  principle  is  over- 
looked that  **  the  rights  .of  the  parties  were  the  same  as  if 
there  never  had  been  any  contract  of  sale."  Kinney  v. 
Kiemany  ut  supra. 

The  rights  of  the  parties  have  been  adjusted  as  if  there 
had  been  a  valid  contract;  and  not  as  if  "the  goods  had 
been  tortiously  obtained."  If  the  goods  were  tortiously 
obtained,  then  there  is  no  consideration  for  plaintiffs  to 
retain  the  $100,  if  the  sale  is  treated  as  a  whole.  H  it  is 
treated  as  separable  so  that  they  can  affirm  it  as  to  goods 
which  they  cannot  find  ($37.87  in  value)  then  they  should 
restore  $62. 13.  

Hubbard  J.  GtOODrich,  Appl't,  v.  New  York  Central 
AND  Hudson  Eiver  Kailroad  Co.,  Eesp't. 

(Supreme  Court,  General  Term,  Third  Department,  Filed  Jaimary,  1887.) 

NkGLIGENCE— MA8TER  AND  SERVANT — ACCIDENT — DEFECT   IN   MACHINKRY — 

Negligence  on  part  op  servant. 

Plaintiff  was  injured  while  engaged  in  coupling  cars  on  defendant's 
road.  It  appeared  that  the  bumpers  of  the  two  cars  which  he  attempted 
to  couple  were  not  on  the  same  level.  In  such  a  case  it  was  customary  to 
use  a  crooked  link,  which  would  coirect  tlie  difficulty  arising  fiom  such 
differe  ce  in  height;  such  links  were  on  hand  on  this  oci  as.on,  but  the 
plaintiff  used  the  straight  link  instead,  tnisting  in  his  ability  to  lift  it  so  as 
to  effect  the  conue.  tion.  Not  biing  able  to  do  this,  he  let  go  the  link,  and 
was  coming  from  between  the  cars  when  his  hand  was  smashed  between 
the  deadwoods,  pieces  of  wood  projecting  either  side  of  the  bumpers  to  re- 
ceive the  blow  in  case  the  cars  should  strike  together.  Held  that,  assuming 
the  defect  in  the  bumper  to  be  the  cause  of  the  accident,  yet  the  plaintiff 
exposed  himself  knowingly  and  negligently  to  the  danger  and  should  not 
recover. 
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Parker  &  Countrymany  for  appl't;  Harris  &  Buddy  for 
resp't.  0 

Learned,  P.  J. — We  do  not  see  that  this  case  is  mate- 
rially changed  from  its  condition  on  the  foimer  trial. 

The  plaintiff  beckoned  to  have  the  cars  back  down  before 
he  stepped  between  to  couple  them.  When  the  cars  were 
within  three  or  four  feet  of  each  other  he  saw  that  the 
bumper  of  the  stationary  car  was  lower  than  that  of  the 
approaching  car  (or  vice  versa^  according  to  some  part  of 
his  testimony);  and  he  saw  that  the  straight  link  would  not 
enter  the  opposite  bumper. 

When  one  bumper  is  lower  than  the  other  it  is  customary 
to  use  a  crooked  Unk.  This  accommodates  itself  to  the 
difference  in  height.  Such  crooked  links  are  carried  for 
that  purpose,  And  they  were  at  hand  on  this  occasion; 
for,  arter  plaintiff's  failure  to  make  the  coupling,  another 
employee  went  to  the  caboose  and  got  a  crooked  link  and 
made  the  coupling. 

But  the  plamtiff,  instead  of  getting  the  kind  of  link  pro- 
vided for  coupling  where  bmnpers  are  at  different  heignts, 
thought  that  ne  could  lift  up  the  straight  link  and  thus  put 
it  in  its  place.  The  straight  hnk  was  in  the  moving  car, 
although  there  was  some  variance  in  plaintiff's  testimony 
on  this  point.     And  the  bumper  on  that  car  was  the  lower. 

He  took  hold  of  the  Unk  and  moved  along  as  the  car 
moved,  facing  the  stationary  car.  But  he  could  not  put 
the  Unk  into  the  bumper,  and  he  let  go  of  the  Unk  and  was 
coming  out  from  the  oetween  the  cars  when  his  hand  was 
.smashed  between  the  dead-woods. 

These  dead-woods  are  projecting  pieces  of  wood,  one  each 
side  of  the  bumper  on  each  car,  and  are  intended  to  receive 
the  blow  when  the  cars  strike  together.  If  the  cars  come 
together  lightly,  the  dead-woods  do  not  meet;  if  the  cars 
come  together  with  considerable  force,  the  dead-woods 
meet. 

The  plaintiff  had  dropped  the  Unk,  finding  that  he  could 
not  make  the  coupling,  and  was  coming  out:  and  it  was 
after  his  body  was  outside  that  his  hand,  as  he  says,  was 
behind  him  in  some  way  farther  in  than  his  body  and  got 
caught. 

The  reason  why  the  dead-woods  came  together  in  this 
instance,  as  appears  by  the  testimony  of  Shafer,  was  that 
the  bumper  of  the  moving  car  passed  under  that  of  the 
stationary  car;  and  thus  there  was  nothing  to  keep  the  cars 
apart  until  the  dead-woods  struck.  If  tne  plaintiff  had 
succeeded  in  putting  the  Unk  into  the  bumper,  undoubtedly 
the  Unk  would  have  kept  the  cars  apart  so  that  the  dead- 
woods  would  not  have  met. 
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It  ai^)eara  then  that  the  plaintiff  knew  of  the  defect^  and 
that  he  did  nc^take  the  proper  means  provided.  That  is> 
he  did  not  get  fa  crooked  link,  which  could  have  been  and 
was  af tei'wards  used.  Had  he  done  this  there  is  na  reaaon 
to  think  that  the  dead^wocnls  would  have  met.  For  Bhafer 
testifies  that  the  cars  were  coming  back  very  ptowly, 
^'  very  safe  for  any  man  to  make  the  couple.'^ 

The  plaintiff  further  says  that  he  never  stepped  in  know- 
ingly previous  to  this  occasion,  and  on  this  occasion  he 
stepped  in  knowiiigly  because  there  were  only  three  or  four 
cars,  and  they  were  platform  and  hght  cara 

The  case  of  Gottlieb  v.  Erie  R.  B.  (36  Sup.  Ct.  N.  Y. 
[2t  Him],  640),  waa  one  where  an  accident  occurred  in  a 
manner  somewhat  similar  to  this.  But  in  that  case  the 
person  injured  did  not  know  of  the  defect  and  could,  under 
the  circumstances,  have  hardly  discovered  it. 

If  the  defect  in  the  bumper  was  the  cause  of  the  accident^ 
and  this  is  not  quite  clear,  even  then  the  plaintiff  knew  of 
this  defect  and  went  knowingly  between  the  cara  and  did 
not  procure,  as  he  should  have  done,  a  crooked  link  with 
which  to  make  the  coupling.  He,  therefore,  exposed  him- 
self knowingly  and  negligently  to  danger,  and  should  not 
recover  of  the  defendant. 

Judgment  aflBrmed,  with  costs. 

BooKES  and  Landon,  JJ.,  concur. 

J.  Towj^sENn  Burden,  Eesp't,  v.  James  A.  Burpen  et  ai.y 

Appl'ts, 

(Sufreme  Court,  General  Term,  Third  Department,  Filed  Jautu^rif,  1887,) 

Motions  and  orders — Corporation — Order   fq^  tsb  i^xahiiution  of 
the  ^oks,  accounts  and  hatbrials  of. 

The  plaintiff  is  ft  trustee  and  stockholder  of  the  B.  I.  Co. ;  he  owns 
nine  hundred  and  ninety-eight  shares;  the  defendant,  J.  A.  B.,  owned  one 
thousand,  and  J.  L.  A.  nominally  two;  the  dividends,  however,  were  to  be 
divided  equally  between  plaintiff  and  J.  A.  B.  Bince  then  J.  A.  K  has 
transferred  two  shares  to  other  parties,  and  five  persons  are  the  trustees. 
There  are  but  two  thousand  shares.  An  order  for  inspection  of  books  and 
accounts  has  been  made  and  affirmed;  a  further  order  for  the  examinatirn 
of  the  entire  plant  and  machinery  was  entered  and  no  appeal  taken. 
Under  that  order  plaintiff  acted  for  a  time,  but  it  was  alleged  oy  plaintiff 
that  defendants  interfered  with  the  execution  of  said  last  order,  and  an 
order  was  granted  that  the  defendants  show  cause  why  the  plaintiff  should 
not  have  further  time,  and  have  the  inspection  and  examination  and  dis- 
covery without  hindrance,  etc.  On  the  return  of  this  order  an  order  was 
made  which  is  now  appealed  from.  It  extends  the  time  for  the  examina- 
tion provided  for  in  the  former  order  and  particularizes  the  mode  of 
making  the  same,  and  permits  the  plaintiff  to  measure  certain  materials 
without  the  making  by  defendants  of  changes  therein  during  such  measur- 
oents.  Ileldy  That  tiie  plaintiff  does  not  stand  merely  in  the  position  of 
one  who  desires  to  examine  an  adversary's  books  and  accounts  and  to  ob- 
tain therefrom  evidence  to  aid  his  htigation;  that  though  the  legal  title  of 
the  books,  accounts  and  materials  is  in  the  incorporated  company,  yet  the 
plaintiff  is  as  largely  interested  in  them  as  any  one,  and  that  in  a  just  and 
equitable  sense  it  is  an  examination  of  his  own  books,  accounts  and  prop- 
erty he  is  seeking. 
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X^SAiQ^i^)!^  p.  J.-t-Aa  order  for  mspeetion  of  books,  ac- 
cowits,  eic.i  w^  m9(de  PeG^pafesev  1,  1888^  mid  affirmed  by 
iJm  term  on  app^l  in  Janixaiy,  18^6, 

A  f urt^ker  order  for  ^be  Qxapam^itioft  of  tbe  entire  pbmt, 
machinery,  etc.,  dated  April  12,  was  entered  April  29, 1886, 
2^nd  no  appeal  was  tafceu  therefrom. 

Under  tnat  order  the  pl^tiff  acted  for  a  tima  But  it 
was  alleged  by  ^aintiff  that  defendants  interfered  with  the 
execution  of  said  last  order;  and  thereupon  an  order  was 
made  September  28,  1886,  r^umable  September  twentv- 
eighth,  that  defendants  show  cause  why  the  plaintiff  should 
not  haye  further  tiiuo,  €>tc.,  and  have  the  inspection  and 
e3famination  and  discovery  without  hindrance,  etc,,  and 
have  such  other  relief,  etc. 

On  the  return  of  this  order,  upon  the  twenty-ninth 
of  S^tember,  the  order  was  made  \vhich  is  now  appealed 
from.  It  extends  the  tinae  for  the  examination  provided 
for  in  the  former  order  and  particularizes  the  mode  of  mak- 
ing the  same  and  permits  the  plaintiff  to  measure  certain 
materials  Without  the  malpng  oy  defendants  of  changes 
therein  during  suph  measurements. 

Theplaintiii  is  a  trustee  and  stockhcdder  of  the  Burden 
Iron  Cfompany.  He  own?  9^8  shares.  James  A.  Burden 
owned  1,000.  James  L.  Arts  nominally  two.  But  the 
dividends  were  to  b^  divided  equally  between  plaintiff  and 
James  A.  James  A.  has  since  transferred  one  share  to 
each  of  bis  two  brothers-in-law;  and  these  five  persons, 
above  mentioned,  are  trustees.     There  are  but  3,000  shaxes. 

Thus  it  wiU  be  seen  that,  although  this  Burden  Iron 
Company  is  a  corporation,  yet  that  the  plaintiff  is  the  owner 
of  nearly  one  half  of  the  property  and  entitled  to  dividends 
on  one  half. 

James  A.  Burden  is  the  president,  though  not  the  holder 
of  a  mdjoritjr  of  the  stock;  yet  by  his  position  as  president 
and  by  the  aid  of  the  other  trustees  he  evidently  nas  con- 
trol of  the  company. 

Under  these  circumstances  it  cannot  be  admitted  that  the 
plaintiff  stands  merely  in  the  position  of  one  who  desires  to 
examine  an  adversary's  books  and  accounts  and  to  obtain 
therefrom  evidence  to  aid  his  litigation.  Of  course  no  one 
questions  the  doctrine  that,  where  there  is  a  corporation, 
tnat  body  is  the  legal  owner  of  the  corporate  property,  and 
the  stockholders  are  not  such  owners.  But  stiU  the  object 
of  incorporating  individuals  is,  to  a  great  extent,  to  facili- 
tate then:  actmg  as  a  imit.  It  is  not  the  object  to  deprive 
N  Y  Rep.,  Vol,  III.        98 
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them  of  all  rights  in  the  corporate  property  and  to  give  the 
trustees  ctf  the  corporation  absolute  control,  without  regard 
to  the  interests  and  wishes  of  stockholders. 

And  this  is  peculiarly  true  in  a  case  like  the  present, 
where  the  plaintiff  is  the  owner  of  one-half  of  the  stock; 
and  yet,  by  the  mode  above  shown,  the  majority  of  the 
trustees  act  in  opposition,  as  he  claims,  to  his  views  and  in- 
terests. 

We  are  not  now  speaking  of  the  merits  of  the  contro- 
versy. We  merely  say,  though  the  legal  title  of  the  books 
-and  accoimts  and  materials  is  in  the  incorporated  company, 
yet  that  the  plaintiff  is  as  largely  interested  in  them  as  any- 
one— perhaps  more  largely — and  that  in  a  just  and  equi- 
table sense  it  is  an  examination  of  his  own  books  and  ac- 
coimts and  property  which  he  is  seeking.  He  is  directly 
interested  in  the  profits,  and  is  entitled  to  have  the  property 
managed  fairly  and  honestly. 

Of  course  we  do  not  mean  that  *  every  stockholder  may, 
si  any  time,  interfere  with,  and  have  an  examination  of 
the  books  and  accounts  and  property  of  a  corporation  in 
which  he  holds  stock.  In  many  instances  stockholders  are 
obUged  to  submit  to  the  action  of  directors,  an,d  are  prac- 
ticafiy  remediless,  though  they  see  their  property  is  wasted, 
and  suspect  the  directors  of  something  worse  than  folly. 
These  views  were  expressed  by  us  on  the  appeal  from  the 
former  order.     23  Weekly  Dig.,  289. 

Agaui  we  must  notice  that  no  appeal  was  taken  from  the 
order  entered  April  29,  1886.  We  may  assume,  therefore, 
that  that  order  was  acquiesced  in,  and  was  considered 
proper  by  the  defendants.  And  to  some  extent  they  sub- 
mitted to  the  requirements  of  that  order.  As  stated  by  the 
plaintiff  they  permitted  an  examination  of  the  mamifact- 
uring  plant  and  machinery.  But  the  plaintiff  insists  that 
when  there  was  an  attempt,  in  the  language  of  the  former 
order,  to  'thoroughly  measure,  estimate  and  determme 
the  true  contents  of  all  the  coal,  ores,  products  apd  sup- 
plies," etc.,  the  plaintiff  was  prevented  by  defendants  and 
their  employees  from  doing  this.  That  plaintiff  was  so 
prevented  appears,  we  think,  from  the  aflBdavits.  And  the 
special  term,  in  view  of  such  prevention,  granted  the  order 
now  appealed  from,  specifying  in  fmiiher  detail  the  plaint- 
iff's right  and  directing  the  defendants  specifically  to  permit 
the  inspection  and  measurement. 

It  IS  not  necessaiy  to  specify  ia  detail  Ihe  affidavits  on 
both  sides  lelative  to  the  acts  of  the  parties  under  the 
former  order;  the  attempt  ot  the  plaintiff  to  act  and  the 
alleged  prevention  by  the  defendants. 

As  IS  to  be  expected,  the  affidavits  sometimes  conflict. 
But  we  think  that  an  explanation  shows  (and  so  the  special 
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term  must  have  thought)  that  the  defendants  were  en- 
deavoring to  obstruct  the  plaintiff  so  far  as  they  safely 
could  do  so,  and  that  there  was  not,  as  there  should  have 
been,  a  comphance  with  the  meaning  of  the  order.  An 
examination  of  that  order  will  show  that  its  scope  is  sub- 
stantially as  extensive  as  that  of  the  order  from  which  an 
appeal  has  been  taken.  It  authorizes  the  plaintiff  ''to 
thoroughly  measure,  estimate  and  determine  the  true 
amount  and  value  of  all  the  coal,  ores,  products  and  sup- 
pUes  mentioned  in  the  petition  and  affidavits  of  the 
plaintiff  and  properly  included  in  the  company's  inventory, 
or  which  said  coal,  ore,  suppUes,  products,  etc.,  may  be  in 
the  possession  or  ownership  of  said  company  on  the  said 
5th  day  of  July,  1886,  or  within  thirty  days  thereafter,  and 
further  ordered  that  said  examination  of  said  personal 

i)roperty  mav  be  usually  and  properly  and  at  tne  time 
ocated  and  foimd."  Now  the  present  order  is  Uttle  more 
than  a  more  carefully  defined  mode  of  carrying  out  the 
former. 

And  indeed  the  defendants  seem  to  admit  this.  Because 
their  argument  on  this  appeal  is  largely  directed  towards 
showing  the  impropriety  of  the  former  order,  and  they 
liken  that  order  to  an  order  for  the  examination  of  a 
plaintiff's  person,  which  was  condemned  by  this  court  in 
Roberts  v.  Ogdensburgh  R,  i2.,  (29  Hun,  154). 

We  have  already  shown  that  this  is  not  a  parallel  case. 
The  object  of  the  order  is  to  enable  the  plaintin  to  ascertain 
the  amount  of  materials  and  manufactured  product  on 
hand  at  some  definite  time  as  a  basis  for  certain  results 
which  he  seeks  to  derive  therefrom. 
It  is  evident  that  in  so  large  a  manufactory  as  that  in 

?uestion,  the  examination  will  necessarily  take  some  time, 
t  is  apparent  also  that  if  constant  changes  are  made  by  de- 
fendants in  the  piles  or  parcels  of  materials  or  product3*no 
satisfactory  resmt  can  be  reached.  And  very  possibly  to 
prevent  such  changes  may,  as  defendant's  claim,  incon- 
venience them  in  their  work.  But  a  little  consideration  on 
both  sides  will  give  the  plaintiff  the  required  information 
without  harm  to  the  defendants. 

The  defendants  claim  that  this  action  is  brought  and 
prosecuted  in  bad  faith.  We  are  not  in  a  position  to  pass 
upon  that  question,  and  certainly  the  interests  of  the 
plaintiff  in  the  successful  management  of  the  business  are 
as  great  as  those  of  the  other  stockholders  combined.  We 
should  hardly  assume  that  he  desired  to  injure  his  own 
property.  Aiid  as  to  the  execution  of  the  order  of  April 
29  we  do  not '  see  that  the  plaintiff's  conduct  was  un- 
reasonable or  oppressive. 
The   learned    justice   who   granted    both   orders   was 
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thorovighly  f  loniliar  with  the  f  ^ts  of  tiu^  oaaa  We  eee  Bft 
reftapi*  to  reverse  the  order  appealed  from. 

Order  aflgrmed  with  ten  dollars  oosrt«  and  pi^inting  dis- 
bursements. 

B0CKB6  and  LiANDQN,  JJ.,  concur. 


Whjjam   H.  Dkdrich,  et  ol.,    Resp't^,   v.  BiCB^Sfx  5. 
Leqna^,  App'lt. 

(jaupreme  Court,  Qensral  Term,  Third  J>epartmmt,  FOed  NamnUr,  ISSe,) 

1.  CoNTiucT— Statute  of  frauds. 

Held,  of  a  certain  verbal  agreement  that  H  was  not  to  manufacture,  but 
to  sen,  and  was  within  the  statute  of  frauds. 

2.  8amk — Acceptance  and  receipt. 

Held,  that  acceptance  and  receipt  under  the  statute  of  frauds  are  acts^ 
fCnd  that  to  satisfy  the  requirements  of  the  statute  the  party  must  aetually 
accept  as  satisfactory  an4  receive  into  his  possession  ^me  part  of  the 

This  appeal  is  from  a  judgment  entered  on  the  report  of 
a  referee  upon  trial.  The  action  was  commenced  in  May, 
1885,  for  the  price  of  eight  cords  of  oak  and  hickory  sticfa, 
called  ^^ butts,"  alleged  to  have  been  sold  and  delivered  to 
the  defendant  by  the  plaintiffs. 

In  September,  1883,  defendant  had  a  conversation  with 
plaintiff  Dedrich,  in  which  he  solicited  him  to  procure  for 
him  a  quantity  of  hickory  sticks,  describing  them,  and 
saying  tnat  ei^ht  cords  should  be  furnished  at  a  point  on 
Lake  Ohamplain,  convenient  for  loading  on  boats,  an^  he 
would  pay  fourteen  dollars  a  cord  for  such  sticks  when  so 
deUvered.  Plaintiff  and  one  William  H.  Burgess  procured 
and  had  them  on  the  lake  shore  and  notified  defendant,  who 
said  he  would  come  over  and  measure  them,  and  in  March 
he  did  go  there  with  plaintiff  and  both  parties  measured 
them.  The  evidence  IS  contradictory  as  to  what  was  said 
at  that  interview,  plaintiff  claiming  that  defendant  pro- 
nounced the  wood  *^all  right,"  and  ordering  a  boat  to  carrv 
the  wood  which  **I  bought  from  Dedrich  and  Burgess, 
while  defendant  claims  that  at  that  time  he  told  plaintiff 
that  the  timber  was  unsuitable,  the  place  inconvenient, 
and  that  he  would  not  accept  the  timber. 

The  referee  found  that  a  vahd  and  binding  contract  was 
made.     The  main  defense  was  the  statute  of  frauds. 
■  T.  A.  Lille,  for  resp't;  Robert  Dombtirgh,  for  appl't. 

Lbabned,  P.J. — There  was  a  verbal  agreement  not  to  man- 
ufacture but  to  sell.  CixJce  v.  Millctrd,  65  N.  Y.,  852; 
Smith  V.  N.  Y.  C.  R.  R.,  4  Abb.  Ct.  App.  Dec.,  262. 
Therefore  it  was  void  by  the  statute  of  frauds. 

When  plaintiffs  deposited  the  sticks  on  the  shore  of  the 
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lake,  according  to  their  verbal  agreement,  this  did  not  Wake 
the  void  agreement  binding.  Nothing  Would  biiid  the  de- 
fendant but  his  acceptance  and  receipt  of  his  payment. 

When  one  of  the  plaintiffs  and  the  defendant  met  after- 
wards at  the  place  where  the  sticks  were  lying,  no  act  was 
done  except  to  measure  and  ascertain  the  amount  of  the 
sticks.  The  defendant  paid  nothing  and  took  no  possession 
of  the  sticks  or  of  any  part  of  them. 

Accmtance  and  receipt  imder  the  statute  of  frauds  are 
acts.  If  they  could  be  performed  by  words  only,  then  t^ey 
might  be  performed  by  words  at  tne  time  of  tne  making 
of  the  verbal  agreement.  The  purchaser  might  say^  "I 
accept  and  receive  the  goods,"  and  thus  the  object  of  the 
statute  might  be  thwarted. 

The  words  .are  quite  jdain,  ^^  accept  Mid  receive."  These 
words  dp  not  mean  rimply  that  the  buyer  is  to  express  in 
words  his  satisfaction  with  the  vendor's  performance  of  the 
verbal  agreement.  They  mean  that  he  is  to  do  something 
by  whicb  he  shall  actually  accept  as  satisfactory  and  re- 
ceive into  his  possession  some  part  of  the  goods.  Shindler 
V.  Houstm,  1  N.  Y.,  261;  HaUenheck  v.  Cochtan,  20  Hun, 
416,  and  other  cases. 

The  plaintiffs  cite  Bascon  v.  Oilmd^  (57  Nw  T  ,  666)^  and 
Stanton  v.  Small  (3  Sandf.^  230).  Buttheee  were  not  cases 
of  veri)al  agreements. 

We  are  satisfied  that  there  wAs  no  proof  of  any  act  of 
the  defendant  which  showed  an  acceptance  and  reception  of 
the  stic^.  Hence  he  was  not  bound  by  the  verbaii  agree- 
ment. The  learned  referee,  in  his  opinion,  seems  to  con- 
sider that,  adopting  the  plaintiff's  testimony  as  correct^  the 
defendant  expressed  himself  as  satisfied  with  the  sticks 
and  promised  to  pay  for  them,  deducting  a  certain  allow- 
ance ror  the  ctdls. 

But  everything  remained  in  words.  Nothing  was  done. 
The  defwidant  received  no  part  of  the  goods  and  took 
possession  of  no  part.  There  are  other  questions  of  some 
consequence.     But  it  is  unnecessary  to  consider  them. 

Judgment  reversed,  new  trial  granted,  referee  dischaxged, 
costs  to  abide  event. 

'^ooKES  and  Lani>on,  JJ.,  concur. 


METiiol>OLrrAN  Life  Insurance  Company,  Ees'pt)  <^.  S.  B, 
McCoy,  App'lt. 

(Supreme  Court,  General  Tefm,  fh'ML  Depa^imerU,  J^ledJune,  18^.) 

1.   fioiro— AtJTHOBITT  TO  AFFIX  A  SEAL — WhEN  IMPLIED— WhET  A  qiTESTIOK 
OF  FACt. 

'f he  tlefenciam.  l^cCoy.  was  silrety  toi-  S.  on  a  bond  Bec\iring  hfc  faith- 
ful action  as  plaintiff's  agent.     In  asuit  on  the  botitl  for  condition  broken. 
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one  of  the  defenses  interposed  was.  that  the  paper  counted  upon  as  a  bond 
was  not  sealed  when  signed  by  McCoy,  and  that  the  seal  was  i)laced 
thereon,  thereafter,  witliout  his  knowledge,  authority  or  sanction.  Held, 
that  the  trial  judge  erred  in  ruling  as  follows:  That  inasmuch  as  the  paper 
on  its  face  when  signed  by  the  defendant  was  in  the  form  of  an  ordinan- 
obligation  of  a  Lond,  reading  "  sealed  with  our  seals"  and  so  passed  from  his 
hands  without  dissent  or  remark  as  to  the  seal  or  its  omission,  it  should  be 
hdd  in  law  that  he  impliedly  assented  to  the  putting  on  of  a  seal  to  .-.n- 
.  swer  an  intent  manifest  on  the  face  of  the  instrument;  that  such  should  be 
held  in  law  the  natural  prima  facie  intent  of  the  party  and  was  controllings 
in  the  absence  of  evidence  expressly  showing  a  contrary  intent.  Also, 
held,  that  refusal  of  defendants  request  to  go  to  the  jury  was  error. 

2.  Same — When  "  Sealed  with  our  seals  "  surplusage. 

The  words,  "  Sealed  with  our  seals"  alone  and  without  any  proof  a/i- 
UTide  to  give  them  significance  are  mere  surplusage.  They  of  themselves 
neither  invalidate  the  instrument  nor  raise  any  legal  implication  of  an  in- 
tent to  have  it  changed  in  its  legal  effect  in  the  future. 

Motion  for  a  new  trial  on  exceptions  made*  by  defendant 
at  Albany  circuit  and  ordered  heard  in  the  first  instance  at 
the  general  term. 

N.  C.  Moak  and  Worthtngton  Frothingham,  for  app'lts; 
W.  H.  Amoux^  for  res'pt. 

Bockes,  p.  J. — Case  and  exceptions  ordered  to  be  heard 
in  the  first  instance  at  general  term,  a  verdict  having  been 
directed  for  the  plaintift  by  the  court. 

The  action  was  against  the  defendant  as  suretjr  for 
George  W.  Sherman  on  his  bond  securing  his  faithful 
action  as  plaintiff's  agent.  The  condition  of  the  bond  was, 
in  substance,  that  if  Sherman,  who  was  appointed  plaintiff's- 
agent, should  faithfully  conform  to  all  instructions  and  di- 
rections which  he,  as  agent,  might  receive  from  the  plaintiff, 
and  should  remit  all  moneys  received  by  him,  less  nis  com- 
mission, together  with  his  account,  thentheobUgationto  be 
void,  otherwise  to  remain  of  fuU  force.  We  are  of  the 
opinion  that  a  prima  facie  case  was  made  by  the  plaintiff 
on  its  proof,  for  a  recovery  as  claimed,  for  the  sum  of 
$1,636.89,  with  interest,  not,  however,  to  exceed  in  the 
aggregate  for  principal  and  interest  $2,000,  the  penaltv  of 
the  bond,  for  which  latter  sum  the  verdict  was  directed. 

One  of  the  defenses  interposed  was  that  the  paper 
counted  on  as  a  bond  was  not  sealed  when  signed  by  the 
defendant,  and  that  the  seal  was  placed  thereon  thereafter 
without  his  knowledge,  authority  or  sanction.  The  proof 
tended  to  establish,  if  indeed  it  aid  not  conclusively  estab- 
lish, those  facts.  The  learned  judge  held,  in  substance, 
that  inasmuch  as  the  paper  on  its  face,  when  signed  by  the 
defendant,  was  in  the  form  of  an  ordinary  obhgation  of  a 
bond,  read  ^^  sealed  with  our  seals,"  and  so  passed  from  his 
hands  without  dissent  or  remark  as  to  the  seal  or  its  omis- 
sion, it  should  be  held  in  law  that  he  imphedly  assented  to 
the  putting  on  of  a  seal  to  answer  an  intent  manifest  oa 
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the  face  of  the  instrument;  that  such  should  be  held  in 
law  the  natural  prima  facie  intent  of  the  party,  and  was 
controlling  in  the  absence  of  evidence  expressly  showing  a 
different  and  contrary  intent,  and  so  holding,  refused  the 
defendant's  request  to  have  the  questions  pertaining  to  the 
subject,  or  any  question  submitted  to  the  jury,  and  directed 
a  verdict  for  the  plaintiff.  To  these  ruUngs  the  defendant 
entered  exception. 

It  is,  of  course,  not  disputed  that  the  affixing  a  seal  to  a 
simple  contract  after  its  execution  by  a  party,  without  his 
knowledge,  consent  or  approval,  is  an  alteration  of  the 
instrument,  and  invalidates  it  as  against  him  in  the 
absence  of  all  proof,  that  it  was  affixed  by  mistake  or  by  a 
stranger  thereto. 

So  it  has  been  weU  said  that  the  seal  converts  a  simple 
contract  into  a  specialty,  and  makes  it  an  obligation  of 
different  grade  and  character.  This  doctrine  of  tne  law  is 
too  f  amihar  to  require  citation  of  authorities  in  its  support. 
The  question  in  this  case  was  made  to  depend  upon  an  im- 
pUed  consent  on  the  part  of  the  defendant  to  the  subse- 
quent affixing  of  the  seal.  The  learned  judge  held  that 
there  was  sucn  impUcation  on  the  face  of  the  instrument, 
whereas  the  defendant  insisted  and  now  insists  to  the  con- 
trary, and  that  in  any  event  the  question  of  defendant's 
consent  was  one  of  fact  for  the  jury  on  aU  the  evidence  in 
the  case.  The  learned  judge  put  great  stress  on  the  form 
of  the  instrument  that  it  also  contamed  the  words  **  sealed 
with  our  seals,"  and  therefrom  himself  drew  the  inference, 
as  matter  of  law,  that  it  was  the  intention  of  the  defend- 
ant that  seals  should  be  thereafter  attached,  which  was 
equivalent  to  a  consent  that  this  might  be  done.  In  this 
we  are  of  the  opinion  he  was  in  error.  The  instrument  was 
complete,  vahd  and  binding  upon  the  defendant  without 
the  seal,  and  consequently  no  inference  would  necessarily 
arise  against  an  intention  on  his  part  that  it  was  to  remain 
unchanged.  It  is  suggested  that  it  was  plainly  his  purpose 
that  the  instrument  should  have  validity  against  him. 
But  this  purpose  was  answered  by  the  paper  as  signed.  It 
was  operative  and  binding  without  the  seal;  and  the  legal 
inference  in  the  absence  of  all  proof  to  change  it,  would  be 
that  the  defendant  intended  that  the  instrument  should 
remain  in  form  and  in  legal  effect  as  when  it  passed  from 
his  hand  on  its  ei:ecution. 

The  learned  judge,  however,  held  to  the  contrary.  Then 
did  the  words  ^'sealed  with  our  seals"  support  tne  impli- 
cation declared,  as  matter  of  law?  Alone  and  without  any 
proof  aliunde  to  give  them  significance,  these  words  were 
mere  surplusage.  They,  of  themselves,  neither  invaUdated 
the  instrument,  nor  raised  any  legal  imphcation  of  an  in- 
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tent  t6  hare  it  chafed  in  its  legal  effect  in  the  f util3fe. 
This  subject,  in  all  its  bearings  \xnaer  the  proof  in  the  case, 
was  considered  by  Judge  EediIteld  in  Bwmet  V.  AW>oU  (63 
Vt.,  120,  128j  129),  and  the  decision  in  the  case  is  direcUy 
and  flatly  against  the  ruUng  here  challenged  for  error* 

It  should^  perhaps,  be  obs^red  that  the  case  is  entirely 
unlike  those  where  blanks  are  left  in  the  instrument  and 
after  its  execution  filled  in  without  the  knowledge  or  con- 
sent of  the  person  ostensibly  bound  by  it.  Here  ttie  in- 
strument was  complete  in  form  and  perfect  in  its  legal 
effect  wheh  signed,  and  its  alteration  was  equivalent  to  a 
f orgerjr,  unless  the  change  was  made  under  the  authority 
or  approval  of  the  defendant. 

If  the  evidence  on  this  subject,  submitted  on  the  part  of 
the  defendant,  wais  to  be  ^edited,  and  this  was  for  the 
jury  to  determine,  the  seal  was  aflftxed  to  the  instrument 
after  he  had  signed  it,  without  his  knowledge,  authority 
or  af^roval;  hence  it  was  inoperative  as  to  him,  and  it 
was  error  f ot  the  judge  to  hold,  as  matter  of  law,  against 
this  proof,  that  coasent  to  the  affixing  of  the  seal  was  a 
necessary  legal  inference  from  its  form  and  contents,  and 
to  direct  a  verdict  for  the  plaintiff. 

The  motion  for  a  nonsuit  must  be  granted;  new  trial 
granted,  costs  to  abide  the  event. 

Lando!n  and  Bockes,  concur. 

John  C.  Nichods,  App'lt,  v.  Andrew  G.  Wmte,  Eei^*t. 

In^)'d,  Etc. 

(SupretM  Court,  General  Term,  Third  Department,  FtkdJ^ne,  1B8B.) 

1.  EVTOHNCE — PaRTNBBSHTP — PRBSUiffPTION  OP,  ARISme  FROlk  tJ8B  OF  ^TBM 
KAHB — What  BVIDBNCB  AtoMISStBI^  TO  REBUT  SUCH  PBKBUMFTION — 
WhEH  XVTDBNCE  op  DECLARATIONS  tJOMMlTEirr. 

Where  en  action  was  brought  upon  certain  notes  simied  '*Lawi«ncfe  Brew- 
ing Co.,  8.  A.  Jewett,  attorney/'  and  after  the  "p^cufotHf  had  made  otit  a 
pnma/a<»^  case  against  the  defendant  White,  the  defendant  W.  H.  N.; 
■<vho  was  the  endorser  on  the  notes  and  who  procured  the  plaintiff  to  pur- 
chase them;  was  called  by  White  as  a  witness.  Defendant  having  proved 
by  this  witness  that  he  was  at  one  time  one  of  the  firm  of  the  L.  B.  Co., 
that  C.  H.  N.  who  was  brother  of  the  plaintiff  and  related  to  witness  was 
also  at  one  time  member  of  said  firm.  Held  it  was  competent  for  the  wit- 
ness then  to  testify  that  he  purchased  from  J.  €.  N.  the  plaintiff,  the  in- 
terest in  said  firm  standing  m  the  name  of  C.  H.  N.,  and  that  the  plaintiff 
at  that  time  asserted  that  he  owned  said  interest. 

8.  Same— Whbk  quEsnoK  which  in  Pdnic  askb  por  ak  opdook  ^Untsssi- 

BLE. 

It  was  not  error  to  allow  the  witness,  W.  H.  N  ,  to  answer  the  question 
"was  the  relation  between  you  and  A.  G.  W.  &  Co.,  at  any  time  severed," 
when  it  Was  not  put  to  obtain  an  opinion,  but  to  direct  the  attention  of  the 
witness  to  the  subject-matter  upon  which  he  was  to  be  hiterrogatod.  HM 
that  a  question  calling  for  a  ge  eral  summa^  or  opinion  of  a  witness  as  to 
whether  a  certain  person  haa  done  as  he  agreed  With  the  witness  waa^^ro- 
perly  excluded  while  the  court  permitted  4he  Witness  to  state  Just  What 
that  person  had  done. 
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3  Same — When  competent  to  prove  dbciiARations  of  intbntion  to 

CARRT  out  an  AGREEMENT. 

Under  an  allegation  in  the  answer  that  the  partnership  between  Nichols 
and  White  had  oeen  dissolved.  Where  letters  had  been  put  in  evidence 
showing  an  offer  to  sell  out  on  the  part  of  one  partner  and  what  was 
claimed  to  be  an  acceptance  dated  October  14,  1871,  on  the  part  of  the 
other.  The  evidence  also  showed  that  one  E  had  been  White's  agent  to 
take  char^  of  his  interest  in  the  business  from  the  commencement  of  the 
partnership  to  said  October  14.  and  that  Nichols  informed  K  of  the  con- 
tents of  the  letter  of  October  14th.  Held,  that  the  evidence  of  defendant 
Nichols,  that  after  this  letter,  K  left,  taking  his  books  and  papers  with  him, 
that  witness  continued  to  do  business  by  himself  and  appointed  Mr.  Jewett 
his  attorney,  and  as  such  he  signed  all  checks  and  notes,  and  that  he  told 
Jewett  after  October  14th  that  the  partnership  was  dissolved,  and  that  he 
would  appoint  him  attorney,  was  competent;  thit  the  declarations  of  the 
plaintiff  Nichols  were  competent  to  show  he  was  carrving  out  and  acting 
upon  the  agreement  of  dissolution  but  not  that  the  declarations  were  true, 
and  were  as  declarations  evidence  against  the  plaintiff.  Declarations  are 
sometimes  quite  as  much  "  conduct     as  anything  else. 

4.  Same — ^When  opinionb  predicated  upon  memoranda  made  long  be- 
fore ARE  competent  AS  EVTOENCB — WhEN  MEMORANDA  MAY  BE  USED 
TO  REFRESH  RECOLLECTION. 

In  order  to  prove  the  defense  of  payment  of  these  notes  by  the  sale  of 
coal  the  proceeds  of  which  the  plaintiff  was  charged  to  have  received, 
there  havme  been  no  accurate  measurement  made  of  the  quantity,  a  witness 
was  called  by  defendant  who  swore  that  he  saw  the  coal  in  bins  and  that 
he  made  correct  estimates  of  the  several  amounts  stated;  that  at  the  time 
when  he  made  such  estimates  he  made  correct  memoranda  as  to  the  quan- 
tity estimated;  that  he  was  accustomed  to  estimate  coal  and  familiar  with 
that  kind  of  work;  that  in  the  opinion  of  the  witness  the  estimates  were 
substantially  correct;  that  his  recollection  of  the  amount  of  coal  that  was 
then  on  the  wharf  (fourteen  or  fifteen  years  before)  was  guided  by  the 
books  and  papers;  he  recoUected  the  coal  was  there;  knew  it  was;  the 
paper  placed  it  so  he  could  recollect  it;  that  after  looking  at  the  papers  he 
could  remember  the  estimate  he  made,  so  as  to  state  it;  that  the  amount  to 
the  best  of  his  judgment  and  opinion  was. 1,886  tons.  HM,  no  error  and 
the  evidence  was  properly  admitted.  HcUsey  v.  Sinaebcmgh,  15  N.  Y.,  486, 
followed. 

Appeal  from  an  order  denying  a  new  trial  made  upon 
the  judge's  minutes  and  from  a  judgment  entered  upon  a 
verdict  rendered  at  the  Albany  county  circuit  against 
White,  the  only  party  defending. 

Isaac  Lawsorty  for  app'lt;  N.  C.  Moaky  for  resp't,  White. 

Peckham,  J. — ^After  the  plaintiflf  had  made  out  aprima 
facie  case  against  defendant  White,  the  defendant  William 
H.  Nichols  was  called  by  White  as  a  witness.  Nichols  was 
indorser  on  the  notes  and  procured  the  plaintiflf  to  pur- 
chase them.  The  defendant's  counsel  proved  by  this 
witness  that  he  was  at  one  time  of  the  firm  of  the  Law- 
rence Brewing  Company,  doing  business  in  the  city  of 
Lawrence,  Mass. ;'  that  Charles  H.  Nichols  was  also  at  one 
time  a  member  thereof;  that  he  was  a  brother  of  the 
plaintiflf,  and  the  witness  was  their  nephew.  Prior  to  the 
(connection  of  witness  with  the  firm,  business  was  carried 
N.  T.  Eep.,  Vol.  m.       99 
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on  in  the  name  of  the  Lawrence  Brewing  Company.  The 
court  then  permitted  the  defendant  to  prove  by  this  wit- 
ness, under  plaintiff's  objection  and  exception,  that  he,  the 
witness,  purchased  of  John  C.  Nichols,  the  plaintiff,  the 
interest  in  the  firm  doing  business  as  the  Lawrence  Brew- 
ing Company,  standing  in  the  name  of  Charles  H.  Nichols, 
and  that  the  plaintiff  at  that  time  asserted  that  he  was  the 
owner  of  the  interest  which  stood  in  the  name  of  Charles 
H.  Nichols.  The  evidence  does  not  seem  to  be  very  im- 
portant, but  is  yet,  I  think,  competent. 

The  notes  were  signed  ^^  Lawrence  Brewing  Co.,  S.  A. 
Jewett,  attorney."  In  order  to  show  that  no  presumption 
of  the  existence  of  a  partnership  at  the  dates  or  these  notes 
in  suit,  between  White  and  William  H.  Nichols,  was  neces- 
sarily to  be  indulged  in  by  plaintiff  because  the  words 
"  Lawrence  Brewing  Co.,  S.  A.  Jewett,  attorney,"  appeared 
at  the  foot  of  each  note,  it  was  competent  to  show  facts 
from  which  it  would  appear  that  those  words  were  noth- 
ing more  than  a  trade-mark,  used  by  different  pei-sons  as 
they  succeeded  to  certain  business  interests  in  Lawrence, 
of  a  brewing  nature,  and  that  plaintiff  knew  it,  as  he  had 
himself  negotiated  the  sale  to  the  witness  of  his  brothei^s 
interest  in  the  concern,  which  used  this  name,  and  that  at 
such  time  he  claimed  he  was  himself  the  owner  of  that 
interest.  There  was  no  error  committed  in  allowing  de- 
fendant Nichols  to  answer  the  question,  **  was  the  relation 
between  you  and  Andrew  G.  White  &  Co.  at  any  time 
severed? "  K  that  were  the  full  history  of  the  matter,  it 
might  be  that  the  plaintiff's  exception  would  have  been 
weu  taken.  It  is  evident^  however,  that  the  question  was 
not  put  to  obtain  the  opimon  of  the  witness  as  to  the  effect 
of  certain  facts  not  stated,  but  was  put  in  the  light  of  a 
question  to  direct  the  attention  of  the  witness  to  the 
subject  matter  upon  which  he  was  to  be  interrogated,  for 
as  soon  as  he  was  answered  affirmatively,  the  defendant's 
coimsel  directed  him  to  go  on  and  detail  how  the  relations 
between  him  and  White  were  severed  and  what  he,  the 
witness,  did  in  relation  thereto.  That  called  for  the  facts 
and  the  witness  proceeded  at  once  to  give  aU  of  them.  It 
was  nothing  more,  as  the  result  showed,  than  asking  the 
witness  to  state  whether  anything  had  ever  occurred  to 
sever  the  relations  between  him  and  White,  and  if  so,  to 
state  what  it  was  in  detail.    In  this  there  was  no  error. 

The  coinii  was  right  in  refusing  to  allow  the  plaintiff's 
counsel  to  put  the  question  to  the  witness  Nichols,  "did 
Mr.  White  or  Mr.  Newcomb,  on  behalf  of  Mr.  White,  keep 
the  promises  to  you  of  letting  you  have  money  as  men- 
tioned in  those  letters?"  While  denying  to  plaintiff's 
coxmsel  the  right  to  put  such  a  question,  tne  court  stated 
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that  he  might  answer  what  they  did  in  regard  to  it.  The 
first  question  called  for  a  general  summary  or  opinion  of 
the  witness  as  to  whether  W  hite  had  done  as  he  agreed, 
while  the  court  permitted  the  witness  to  state  just  what  he 
had  done. 

The  evidence  admitted  for  the  purpose  of  sustaining  or 
attempting  to  sustain  the  fact  of  a  dissolution  of  the  part- 
nership between  Nichols  and  White,  was  all  of  it  perfectly 
competent.  Letters  had  already  been  put  in  evidence  show- 
ing an  offer  to  sell  out  on  the  part  of  one  party,  and  what 
was  claimed  to  be  acceptance  on  the  part  of  the  other,  the 
acceptance  bein^  datea  October  14,  1871.  The  evidence 
also  showed  that  a  Mr.  King  had  been  noade  the  agent  of 
White  to  take  charge  of  his  mterest  in  the  brewery  from  the 
commencement  of  the  partnersMp  to  October  14.  Nichols 
informed  King  of  the  contents  of  the  letter  of  October  14. 

The  witness,  Nichols,  then  stated  that  after  this  letter 
Mr.  King  left,  took  his  books  and  papers  with  him  out  of 
the  office  and  the  witness  continued  to  do  business  by  him- 
self, and  Mr.  Jewett  was  appointed  his  attorney  and  he 
continued  business  under  the  name  of  Lawrence  Brewing 
Company,  and  all  checks  and  notes  were  signed  by  Jewett, 
and  after  the  fourteenth  of  October,  Nichols  told  Jewett  the 
partnership  was  dissolved  and  he  would  give  him  the 
power  of  attorney.  All  this  evidence  was  competent  for 
the  purpose  of  showing  acts  and  declarations  of  either 
partner  after  the  alleged  dissolution,  as  bearing  upon  the 

auestion  as  to  whether  in  the  understanding  and  belief  of 
lie  parties  there  had  been  one  or  not,  and  whether  it  had 
been  effectually  carried  out.  The  declaration  of  one  part- 
ner, in  the  absence  of  another  and  as  against  such  other, 
cannot,  of  course,  in  and  of  itself,  prove  a  dissolution.  The 
declaration  here  was  not  offered  alone  for  such  a  purpose, 
but  it  was  competent  to  show  as  a  fact  that  after  this 
October  14th  Nicnols  did  business  alone;  that  he  said  he 
would  give  another  power  of  attorney,  and  stated  to 
Jewett  that  the  partnership  was  dissolved.  That  declara- 
tion did  not,  of  course,  dissolve  it,  but  when  the  claim  was 
made  on  the  part  of  White  that  the  partnership  was  dis- 
solved on  the  fourteenth  of  October,  the  acts  and  declara,- 
rations  of  Nichols  subsequent  to  that  date  were  competent 
evidence  as  bearing  upon  the  fact  of  dissolution,  and  his 
understanding  of  it,  to  be  taken  for  what  they  were  wortii, 
not  as  I  say,  as  direct  evidence  of  dissolution,  but  as  part 
of  the  evidence  of  the  understanding  and  action  of  Nicnols 
with  regard  to  that  fact.  Declarations  are  sometimes  quite 
as  much  ^'conduct'' as  anything  else,  and  these  declara- 
tions of  Nichols  are  competent  to  show  he  was  carrvin^ 
out  and  acting  upon  the  agreement  of  dissolution,  and  n(5 
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that  the  declarations  were  true,  and  were/  as  declaraJ^ionB, 
evidence  against  the  plaintiff. 

In  a  late  case  in  the  House  of  Lords  {The  Aylesford  Peer- 
age Casey  reported  in  11  App.  Cases,  1),  it  was  held  that 
the  declarations  of  the  mother  of  a  child  daimed  to  be  a 
bastard,  although  bom  in  wedlock,  by  which  the  mother 
stated  the  child  was  a  bastard,  were  atoiissible  as  evidence 
of  the  conduct  of  the  mother,  although  she  could  not  be 
allowed  to  make  such  statements  in  the  witness  box.  I 
think  the  evidence  offered  was  plainly  admissible  on  the 
principles  I  have  stated. 

In  order  to  prqve  the  defense  of  pajrment  of  these  notes 
bv  the  sale  of  coal,  the  proceeds  of  wnich  the  plaintiff  was 
charged  to  have  received,  it  became  important  to  show  the 
amount  of  the  coal  of  which  the  plaintiff  had  received  the 
proceeds.  There  had  been  no  accurate  measurements  made 
of  the  quantity,  but  a  v^tness  was  called  by  defendant's 
counsel  who  swore  that  he  saw  the  coal  in  bins,  and  that 
he  made  correct  estimates  of  the  several  amounts  stated, 
and  that  at  the  time  when  he  made  such  estimates  he  made 
coiTect  memoranda  as  to  the  quantity  estimated.  He  made 
in  such  memoranda  correct  estimates  at  the  time  as  near  as 
he  could  estimate ;  that  he  was  accustomed  to  estimate 
coal,  and  familiar  with  that  kind  of  work.  In  the  opinion 
of  the  witness  the  estimates  were  substantially  correct  as 
to  the  quantity  of  coal  on  hand  at  the  different  times  when 
they  were  made.  On  being  further  examined  by  plaintiff's 
counsel,  he  said  his  recollection  of  the  amount  of  coal  that 
was  then  on  the  wharf  (f omi:een  or  fifteen  years  before) 
was  guided  by  the  books  and  the  papers:  he  recollected  the 
coal  was  there;  knew  it  was;  the  paper  placed  it  so  he  could 
recollect  it. 

On  his  redirect  he  said,  after  refreshing  his  recollection 
by  looking  at  the  paper,  he  could  state  his  estimate  of  the 
quantity  of  coal  on  Bartlett's  wharf  in  July,  1871,  but  he 
could  not  remember  the  estimate  of  all  the  paper  vnthout 
looking  at  the  paper.  At  the  time  he  made  the  memo- 
randa he  made  it  correct,  and  intended  to  make  it  correct, 
as  a  correct  estimate  of  the  quantity  of  coal  which  was 
there  according  to  his  best  judgment.  After  looking  at  the 
papers  he  could  remember  the  estimate  he  made,  so  as  to 
state  it.  The  witness  was  then,  under  objection  and  ex- 
ception by  plamtiff's  counsel,  permitted  to  answer  this 
question :  Now  tell  us  the  number  of  tons  on  the  wharf  on 
tne  15th  of  Julv  1871,  accordmg  to  your  best  judgment 
and  opinion  ?    And  the  witness  rephed  1,886  tons. 

Plaintiff's  counsel  now  claims  that  in  the  decision  of  the 
court  there  was  error.  In  this  we  do  not  concur.  The 
witness  was  a  man  familiar  with  that  kind  of  work,  accus- 
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tomed  to  estimate  coal,  who  saw  the  coal,  and  he  swears 
that  he  then  made  an  estimate  of  it.  that  he  intended  to 
make  a  correct  one,  and  believes  he  did,  and  he  made  at 
that  time  a  memorandum  of  such  estimate,  and  which 
memorandum  was  a  correct  one  of  the  estimate. 

It  seems  to  me  entirely  clear,  upon  principle  and  authority, 
that  «uch  witness  may  look  at  the  memorandum  and  thus 
refresh  his  recoUeclion,  even  though  he  said  he  had  no 
recollection  whatever  of  the  amount  of  the  estimate  out- 
side of  the  memorandum.  The  learned  counsel  says  the 
estimate  was  not  made  on  oath.  That  is  true.  Neither  is 
any  other  memorandum  of  a  fact,  made  at  the  time,  made 
on  oath.  Suppose  he  had  said  he  weighed  the  coal  and 
made  a  memorandum  of  it  at  the  time,  which  was  correct 
when  made,  but  he  had  no  recollection  of  the  amount  the 
coal  weighed  outside  of  the  memorandum.*  I  understand 
counsel  to  admit  that  the  authorities  sustain  the  right  of 
the  witness  to  read  from  the  memorandum,  or  that  it  may 
go  in  evidence.  The  distinction  I  understand  him  to  draw 
18,  that  in  the  one  case  it  is  a  fact  which  has  been  minuted 
down  in  the  memorandum,  and  in  the  other  it  is  an  esti- 
mate of  a  fact  or  quantity,  and  that  no  case  has  gone 
thus  far. 

The  principle  decided  in  Halsey  v  Sznsebaugh  (15  N.  Y., 
485)  warrants  the  admission  of  such  evidence.  An  esti- 
mate might  be  made  by  a  person  competent  to  make  it.  If 
so,  and  he  does  make  such  estimate*,  which  he  swears  he 
means  to,  and  as  he  believes  did  make  correctly  at  the  time, 
and  the  memorandum  of  which  he  swears  he  then  made 
correctly,  why  should  he  not  be  permitted  to  state  what 
that  memorandum  was  in  that  case,  as  much  as  in  the 
case  of  a  memorandum  of  fact  ?  There  is  a  difference,  of 
course,  in  the  weight  to  be  attached  to  the  estimate,  but 
only  because  of  the  difference  between  a  fact  and  the  esti- 
mate of  a  fact,  and  if  the  latter  is  in  itself  admissible 
(which  counsel  does  not  deny),  then  I  cannot  see  why  a 
memorandum  of  the  estimate  should  not  be  admissible 
just  as  much  as  the  memorandum  of  the  fact.  Both  esti- 
mate and  fact  are  made  without  any  oath  at  the  time,  and 
both  come  in  under  the  oath  of  the  witness  that  the  mem- 
orandum was  correct  when  made  of  a  fact  (or  estimate) 
then  happening  or  made.  In  this  case  the  witness  tells  the 
number  of  tons  by  his  estimate  or  opinion,  and  the  fair 
import  of  the  whole  evidence  is  that  ne  telb  it  from  the 
memorandum  he  made  at  the  time.  I  think  the  evidence 
was  properly  admitted. 

The  evidence  of  Mr.  King  that  the  interest  of  defendant 
White  was  really  his  own,  and  the  evidence  of  the  acts  and 
declaration  of  King  after  the  alleged  dissolution,  as  bearing 
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up)on  the  understanding  of  each  of  the  thi-ee  portions  in 
any  way  mterested  in  the  partnership  as  between  them- 
selves, properly  came  in  upon  the  same  principle  already 
alluded  to  m  discussmg  the  admissibility  of  evidence  of  the 
acts  and  declarations  of  the  witness  Isichols,  the  partner  of 
the  defendant  White.  The  case,  as  it  seems  to  me,  was 
very  carefully  tried  and  a  verdict  rendered  upon  evidence 
which  was  quite  conhicting,  and  tliere  being  no  errors  in 
the  record  the  judgment  should  be  affirmed,  vnth  costs. 
BocKES,  P.  J.,  and  Landon,  J.,  concur. 

Nelson  D.  Morehouse,  Res'pt,  v.  Joel  B.  Morehouse,  by 
his  committee,  App'lt,  impleaded  with  Talcott  B.  More- 
house et  aL 

{Supreme  Court,  Otneral  Term,  Third  Department,  Filed  June,  1S86.) 

1.  Evidence — Wftness — When  testimony  of  a  deceased  witness  qiykh 
IN  anotheu  trial  op  action  may  be  bead  in  evidence  —  CODB  OF 
Civil  Proceduke,  g§  829-830. 

Where  in  an  action  to  collect  the  balance  of  a  mortgage,  the  testimonr 
of  C.  D.,  then  deceased,  which  he  had  given  in  an  action  in  which  one,  T, 
was  plaintiil  and  Nelson,  Talcott  end  Joel  B.  Morehcuse  were  defer  dants 
(said  three  defendants  being  parties  to  this  action),  was  read  in  evidence 
agaiiust  the  objection  of  Joel  B.,  the  issues  framed  by  the  pleadings  not 
being  precisely  the  same,  but  under  the  issues  in  each  action  the  point  in 
issue  touched  by  0.  D/s  testimony  being  the  tame  Held,  that  where  the 
parties  are  the  same  or  in  privity,  and  the  issues  or  the  point  in  issue  the 
same  such  evidence  is  admissible. 

8.  Same— When  admitted,  if  partie8  not  identical. 

Although  the  parties  are  not  quite  the  same,  if  the  subject-matter  to  be 
now  established  is  the  same  acrainst  the  party  again  t  whom  the  testimony 
is  offered  as  upon  a  former  trial,  and  was  of  as  much  importance  to  that 
issue  as  it  is  to  this,  the  witness  being  dead,  the  testimony  taken  In  such 
other  action  will  be  admitted. 

8.  Same— When  testimony  Gm=:N  ox  a  former  trial  can  be  read  under 
Code  Civil  Procedure,  §  830. 

The  testimony  of  the  plaintiff  herein  given  on  a  former  trial  of  this 
action  (Joel  B.,  one  of  the  defendants,  having  become  nort,  compos  meuttB 
and  ha\nnff  been  placed  under  a  committee  since  the  former  tnal  and  the 
action  havmg  been  continued  against  his  committee),  was  properly  received 
under  Code  Civil  Procedure,  §  830. 

4.  Mortgage — ^Foreclosure — ^When  the  lien  op  mortgage  lost. 

So  Ion PC  as  the  sale  of  property  on  the  foreclosure  of  a  mortgage  re- 
mains incomplete  by  the  rcfucal  of  the  moitgagor,  who  was  the  buyer,  to 
pay  the  amount  bid,  the  mortgagee  cannot  be  deprived  without  his 
own  consent  of  the  benefit  of  his  mortgage,  or  compelled  to  waive  the 
good  security,  and  take  a  cause  of  action  for  a  simple  debt  against  the 
buyer. 

Appeal  br  the  defendant,  Joel  B.  Morehouse,  by  his 
committee,  6om  a  judgment  entered  upon  the  trial  at  the 
special  cerm,  Saratoga  county. 

This  action  was  commenced  as  an  equitable  one  to  collect 
a  balance  due  the  plaintif  on  the  joint  bid  made  by  Joel  B. 
and  Talcott  B.  Morehouse  at  a  sale  of  real  estate  on  the  fore- 
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closiire  of  a  mortgage.  The  defendant,  Joel  B.  More- 
house, testified  in  his  own  behalf  on  a  former  trial  of 
this  action,  but  in  the  interval  between  that  time  and 
the  present  trial  had  become  insane  from  the  result  of  a 
stroke  of  paralysis,  and  a  committee  was  appointed.  An 
order  was  made  continuing  the  action  against  his  commit- 
tee. 

A.  Pondy  for  applt;  Nathaniel  C.  Moah  and  John  C. 
HiUberty  for  res'pt. 

Landon,  J.— The  finding  that  Joel  B.  Morehouse  has 
never  paid  anything  upon  or  by  reason  of  the  bid  upon  the 
foreclosiu-e  sale,  is  in  accord  vnth  the  evidence  of  Joel  him- 
self. The  elaborate  argument  of  the  appellant  in  opposition 
to  this  finding  rests  upon  the  fiction  or  a  constructive  pay- 
ment for  Joel  by  means  of  the  payment  of  Talcott,  when 
it  is  quite  clear  that  it  was  the  purpose  of  aU  the  parties  that 
Talcott's  payment  shoiild  be  for  hunself  and  for  the  release 
of  his  half  of  the  farm,  and  not  at  all  for  the  benefit  of 
Joel  or  for  the  release  of  his  haK.  If  by  means  of  any 
mistake  in  firares^  Talcott  should  be  credited  with  more 
than  his  hair,  which  is  not  clear,  he  did  not  pay  for  Joel's 
benefit,  did  not  intend  to  do  so,  and  it  would  be  an  entire 
perversion  of  the  understanding  of  the  parties  to  ^ve  it 
that  eflfect  now.  Each  was  the  devisee  of  an  imdivided 
half  of  the  farm  covered  by  the  mortgage.  They  par- 
titioned the  farm  between  themselves,  j)rocured  plaintiff  to 
foreclose  the  mortgage,  each  one  agreemg  to  pay  plaintiff, 
ui)on  the  bid,  one-naif  the  amount  due  upon  tne  mortgage, 
with  costs.  The  plaintiff  could  have  held  them  as  jomt 
debtprs,  but  at  their  request  treated  each  as  his  separate 
debtor  for  the  one-half,  and  acted  to  his  own  prejudice 
upon  that  request,  ana  has  the  riffht  to  treat  them  as 
estopped  to  insist  that  they  are  joint  debtors. 

Upon  the  trial  the  testimony  of  Calvin  Dake,  then  de- 
ceased, which  he  had  given  in  an  action  in  which  one 
Tourtellot  was  plaintiff,  and  Nelson,  Talcott  and  Joel  B. 
Morehouse  were  defendants,  was  read  in  evidence  against 
the  objection  of  Joel  B.  The  parties  to  this  action  were 
parties  to  that  action.  The  issues  framed  by  the  pleadings 
are  not  precisely  the  same,  but  imder  the  issues  in  each 
action  the  point  in  issue  touched  by  Dake's  testimony  was 
the  same,  and  in  the  former  action  must  have  been  fatal 
to  the  main  defense  alleged,  whereas  in  this  action  its 
force  would  have  been  entirelv  neutralized  if  the  payment 
alleged  by  the  defendant  Joel,  had  been  estabUshed.  Where 
the  parties  are  the  same  or  in  privity,  and  the  issues,  or 
the  point  in  issue,  the  same,  such  evidence  is  admissible. 
Jackson  ex  deni.  Barton  v.  Crissey,  3  Wend.,  251;  Oshom 
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V.  Belly  5  Den.,  370;  Lawson  v.  Jones,  61  How.,  425;  Clark 
V.  Vorce,  15  Wend.,  193;  Bradley  y.  Mirick,  91  N.  ¥.^293. 

When  the  parties  are  the  same,  and  the  point  in  issue 
the  same,  we  can  clearly  see  that  the  party  against  whom 
the  testimony  is  offered  had  the  same  opportunity  and  the 
same  interest  as  now  to  resort  to  every  test  to  probe  the 
witness  and  his  testimony.  And  we  see  no  reason, 
although  the  parties  are  not  quite  the  same,  if  the  subject- 
matter  to  be  now  established  is  the  same,  against  the  party 
against  whom  the  testimony  is  offered,  as  upon  a  former 
trial,  and  was  of  as  much  importance  to  that  issue  as  it  is 
to  this,  why  the  death  of  the  witness  should  exclude  his 
testimony.  The  fjarty  against  whom  it  is  now  offered  has 
once  had  his  day  in  court  in  the  very  matter  of  developing 
that  testimony,  and  that  too,  under  a  pressure  of  intere^ 
as  great  as  now  exists,  so  that  nothing  can  be  presumed  to 
have  been  omitted  from  want  of  opportunity,  care  or  in- 
terest. 

In  Philadelphia,  etc.,  Bailroad  Company  v.  Howard  (13 
How.  [U.  S.],  334,  335)  the  action  was  iJetween  Howard 
and  the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company  as  for  covenant  broken.  There  had  been  a 
former  action  between  Howard  and  another  and  the  Wil- 
mington and  Southern  Eailroad  Company  as  for  assumpsit. 
The  Wilmington  and  Southern  Railroad  Company  and 
the  Baltimore  and  Port  Deposit  Company  were  subse- 
quently, by  the  legislature,  consoUdated  into  the  present 
aefendant,  the  Phimdelphia,  etc..  Railroad  Company.  The 
deposition  of  a  witness  taken  upon  the  same  stioject-matter 
in  issue  in  this  case  as  in  the  former,  viz.,  whether  a  cer- 
tain paper  made  by  one  of  the  constituent  companies  was 
under  tne  corporate  seal  or  not  was  held  to  be  admissible. 
There  the  parties  were  not  the  same;  one  action  was 
assumpsit,  tne  other  covenant.  See,  also,  1  Greenl.  Ev., 
§  164.  Upon  principle  and  authority  we  think  the  evidence 
was  properly  received. 

The  testimony  of  the  plaintiff  given  upon  the  former 
trial  of  this  action  was  properly  received  under  section  830, 
Code  Civ.  Pro.  That  section  is  remedial  and  should  be 
liberally  construed.  It  renders  competent, /?r5f,  the  testi- 
mony of  a  party  ^iven  upon  a  former  trial,  in  case  such 
party  has  smce  died;  second,  the  testimony  given  on  the 
former  trial  of  any  person,  who  since  then  has  become 
incompetent  to  be  examined  on  this  trial  by  virtue  of 
section  829.  Section  829  affects  the  competency  of  the 
witness  to  be  now  examined,  but  section  830  establishes 
the  competency  of  his  testimony  given  upon  a  former  trial 
of  the  same  case.  A  technical  reading  of  the  section  which 
should  make  the  death  of  a  party  the  condition  precedent 
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to  the  competency  of  the  testimony  of  any  witness  other 
than  the  deceased  party,  may  possibly  be  made,  but  the 
spirit  of  the  statute  should  prevail,  and  that  gives  compe- 
tency to  the  testimony  previously  given  in  the  case  between 
the  same  parties,  before  the  incompetency  attached  to  the 
witness.  Pennsvlvania  cases  tend  to  show  that  this 
sensible  rule  exisls  at  common-law  {OcUbraith  v.  Zimmer- 
man,  100  Penn.  St.,  374;  Pratt  v.  Patterson,  31  P.  F.  S. 
[81  Pa.  St.],  114;  Evans  v.  Reed,  28  id.  [78  Pa.  St.],  415; 
Hay's  Appeal,  10  Norr.  [91  Pa.  St.],  266);  and  we  think  it 
should  not  be  defeated  by  an  adherence  to  the  letter  in 
opposition  to  the  spirit  of  the  statute.  The  objection  of 
the  statute  of  limitations  was  overruled  upon  the  former 
appeal. 

The  complaint  states  that  upon  a  foreclosure  of  the 
mortgage  by  advertisement,  the  mortgaged  premises  were 
struck  oflf  to  Joel  B.  and  Talcott  Morenouse,  and  it  charac- 
terizes that  proceeding  as  a  sale,  but  it  expressly  shows 
that  the  sale  was  not  completed  by  payment  of  the  sum 
bid.  So  long  as  the  sale  remains  incomplete  by  the 
refusal  of  the  defendant  to  pay  his  part  of  the  bid,  the 
plaintiff  cannot  be  deprived,  without  his  own  consent,  of 
the  benefit  of  his  mortgage.  He  cannot  be  compelled 
against  his  consent  to  waive  a  good  security  and  take  a 
cause  of  action  as  for  a  simple  debt  against  such  a  debtor. 
No  statute  of  hmitations  has  run  against  his  mortgage. 
The  contention  of  the  defendant  that  the  mortgage  could 
not  be  satisfied  in  effect  as  to  Talcott's  share  of  the  farm 
and  be  on  foot  upon  Joel's,  rests  upon  no  solid  foundation. 
It  was  Talcott's  duty  to  protect  by  payment  his  own  share, 
under  the  imderstanding  between  Joel,  Talcott  and  the 
plaintiff. 

The  judgment  is  right  and  should  be  aflSrmed,  with  costs. 

Peckham,  J.,  concurs;  Bockes,  P.  J.,  not  voting. 


Mart  Down  et  oZ.,  Eesp't,  v.  The  American  Fere  Ins. 

Co.,   OF    PmLADELPmA,  Applt. 
(Supreme  Court,  Genial  Term,  Third  Department,  Filed  June,  1886.) 

IhSURAKOE    (FiBB)  —  When    policy    rendered    void    by   FAIIiTTBB    OP    THE 
INSURED  TO  HAVE  HIS  INTEREST  IN  PROPERTY  TRULY  STATED. 

A  policy  of  fire  insurance  provided  that  only  property  specifically 
mentioned  in  said  policy  was  covered  by  it  and  further  tnatif  the  interest 
of  the  party  insured  was  "a  leasehold  or  other  interest  not  amounting  to 
absolute  or  sole  ownership,  or  if  the  building  insiired  stands  on  leased 
ground  it  must  be  so  represented  to  the  company  and  expressed  in  the 
policy  in  writing,  otherwise  the  insurance  as  to  such  property  shall  be  void." 
Tlie  instrument  under  which  the  plaintiffs  title  accrued  stated  that  J.  H. 
who  was  the  original  owner  of  the  land  demised,  leased,  and  to  farm  let^ 
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unlo  the  assignor  of  the  plaintiff,  the  land  upon  which  the  buildme-  in 
question  was  erected,  and  to  his  heirs  and  assignees  forever  and  provided 
for  perpetual  payment  of  an  annual  rent  with  a  clause  for  re-entry  for  con- 
dition broken,  in  a  suit  for  ihe  amount  of  this  insurance  on  said  building 
it  having  been  burned.  Held,  that  the  building  stood  on  leased  ground! 
and  as  that  fact  was  not  represented  to  the  company  nor  expressed  in  the 
policy,  the  latter  was  void.  Van  ikhoiek  v.  Jsiagara  Fire  Ins,  Co,  68  N. 
x.,  436,  distinguished. 

Appeal  from  a  judgment  entered  in  Saratoga  county, 
upon  the  report  of  a  referee  in  favor  of  the  plaintiff. 

The  action  was  brought  upon  a  poUcy  of  fire  insurance. 
The  insuiance  by  the  terms  of  this  pohcy  was  made  sub- 
ject among  other  conditions  and  limitations  to  the  foUow- 
mg:  that  property  was  not  covered  by  the  policy  unless 
specifically  mentioned.  That  if  the  property  which  was 
sought  to  be  insured  was  **  a  leasehold  or  other  interest,  not 
amounting  to  absolute  or  sole  ownership,  or  if  the  building 
insured  stands  on  leased  ground  it  must  be  so  represented 
to  the  company  and  expressed  in  the  pohcy  in  writing, 
otherwise  the  insiu-ance  as  to  such  property  snail  be  void." 

The  building  covered  by  the  policy  stood  on  ground  hdd 
under  a  perpetual  lease  and  was  destroyed  by  fire. 

Alden  Cmstery  for  applt;  J.  C.  Armsbyy  for  resp't. 

Peckham,  J. — It  seems  to  me  plainly  proved  that  the 
building  which  was  insured  under  the  pohcy,  put  in  evi- 
dence in  this  casOy  stood  on  leased  ground,  and  it  was  not 
80  represented  to  the  company  nor  expressed  in  the  pohcy 
in  writing,  and  the  pohcy  contained  a  provision  that  other- 
wise the  msurance  as  to  such  property  should  be  void.  The 
instrument,  luider  which  the  plaintiffs'  title  accrued,  stated 
that  John  House,  who  was  the  original  owner  of  the  land 
demised,  leased  and  to  farm  let  unto  the  assignor  of  the 
plaintifiFs  the  land  upon  which  the  building  m  question 
was  erected,  and  to  his  heirs  and  assignees  forever,  and 
provided  for  perpetual  payment  of  an  annual  rent,  with  a 
clause  of  re-entry  for  condition  broken. 

It  was  proved  that  at  the  time  when  the  policy  was  exe- 
cuted the  rent  had  been  in  arrears  for  a  nmnber  of  years. 
The  ground  was  leased  grovmd  within  the  meaning  of  the 
language  used  in  the  poBcy.  Tyler  v.  Heidorriy  46  Barb., 
439;  Van  Rensselaer  v.  Barringer,  39  N.  T.,  1,  at  18.  The 
first  cited  case  shows  the  view  takta  by  the  general  term 
in  this  department  of  the  character  of  those  instruments 
which  reserved  rent,  even  when  in  the  language  used  they 
were,  in  terms,  conveyances  in  fee,  subject  to  the  payment 
of  rent;  the  court  saymg  that  the  parties  to  the  instrument 
were  landlord  and  tenant,  even  when  the  language  was  as 
above  stated.  The  language  in  the  instrument  in  question 
is  technically  that  which  is  used  in  leases,  "demise,  lease 
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and  to  farm  let/'  ''yielding  and  paying  therefor'^  *  «  * 
"the  annual  lent,"  etc. 

I  think  it  must  be  held  that  it  was  proved  the  building 
stood  on  leased  groimd.  In  regard  to  such  a  condition 
as  is  contained  in  this  poUcy,  making  it  necessary  to  be 
stated,  etc.,  Folger.  J.,  said.  'It  is  to  be  observed  of  this 
condition,  that  it  is  not  one  of  those  which  are  subsequent 
to  the  formation  of  the  contract,  a  breach  of  which  may 
occur  after  there  had  been  a  vahd  contract  made  and 
entered  into,  and  continued  in  existence  for  a  part  of  its 
prescribed  term  It  is  a  condition  precedent,  lyme  at  the 
threshold  of  the  making  of  the  contract,  and  which,  if  not 
then  performed  or  not  then  obviated,  prevents  the  forma- 
tion of  an  enforceable  contract.  It  is  obvious  that  this 
building,  being  on  leased  ground,  the  very  moment  that 
the  pohcy  passed  from  the  defendant  to  the  plaintiff  the 
insurance  on  it  was  void  if  the  condition  holds.  See  Van 
Schoick  V.  Niagara  Fire  Ins.  Co.,  68  N  Y..  434,  at  436. 

It  appeared,  in  that  case,  that  the  agent  or  the  defendant, 
who  procured  the  insurance,  knew  the  state  of  the  title 
before  the  pohcy- was  executed  or  dehvered,  and  knew  the 
building  stood  on  leased  ground.  It  was  held  that  the  de- 
fendant was  liable  on  the  ground  that  it  must  be  presumed 
to  have  waived  that  condition  as  to  presume  otherwise 
would  be  to  impute  to  defendant  a  fraudulent  intent  in 
issuing  a  pohcy  known  by  it  to  ba  invalid  This  knowledge 
of  the  fact  by  the  agent  of  the  company  prior  to  thede- 
hvery  ot  the  pohcy  was  che  plaintiffs'  reply,  in  above  case, 
to  the  defense  based  on  that  condition  of  the  pohcy  and  its 
breach  No  such  knowledge  is  shown  in  this  case,  and  in 
the  absence  of  such  proof  no  reply  is  made  to  the  defense 
of  defendant  founded  upon  that  condition  in  the  pohcy  and 
its  breach. 

For  these  reasons  the  judgment  must  be  reversed,  new 
trial  granted,  with  costs  to  abide  event,  and  referee  dis- 
charged. 

BocKES,  P.  J.,  and  Landon,  J.,  concur. 


James  MacNaughton,  on  behalf  of  himself  and  others, 
Applt,  V.  Ealph  R.  Osgood,  The  Osgood  Dredge  Com- 
pany, et  al.j  Eesp'ts.  ^^^ 

{Supreme  CcuH,  General  Tgrm,  Third  DepartTnent,  Filed  June,  1886) 

1.  Corporations — Resolution  by  trustees  to  pay  themselves  salaries 
AB  officers— Not  binding  upon  corporation. 

A  resolution  adopted  by  the  three  directors  ol  a  manufacturmg  corpo- 
ration fixing  the  salary  of  one  of  them  as  president,  and  of  the  other  as 
secretary  and  treasurer,  and  providing  indefinitely  for  compensation  of 
the  third  as  vice-president,  is  not  binding  upon  the  corporation.  The  cor- 
poration being  tmder  the  control  of  these  three  directors  has  thus  presum- 
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ably  been  disabled  from  exercising  its  right  of  election  to  adopt  or  avoii 
these  resolutioas. 

2.  Sam£. 

If  the  corporation  had  elected  to  rescind  these  resolutions  and  had 
brought  its  action  to  recover  the  salaries  paid  under  them,  the  burden  woiud 
have  rested  upon  the  directors  to  overthrow  the  presumption  of  acting 
dishonestly. 

8.  Same— Suit  by  stockholder— Burden  of  proof  on  stockholder. 

To  maintain  an  action  brought  by  a  stockholder  against  the  trustees  and 
the  corporation  to  set  aside  the  said  resolution  and  compel  the  repayment 
of  the  salaries  secured  under  the  same,  the  plaintiff  must  show  that  the 
corporation  ought  to  exercise  its  right  to  avoid  the  resolution  or  contract 
so  made  by  its  trustees.  In  such  action  no  presumption  arises  thar  the 
trustees  have  acied  dishonestljr,  which  they  are  required  to  overcome  by 
affirmative  evidence;  although  in  an  action  brought  by  the  corporation  to 
attain  the  same  end,  the  burden  of  so  doing  would  rest  upon  them. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard 
in  the  first  instance  at  the  general  term,  a  motion  for  a 
non-suit  having  been  granted  at  Albany  circuit. 

Action  by  a  stockholder  to  restram  the  officers  of  a  cor- 
poration from  paying  themselves  salaries  fixed  by  them 
m  their  own  favor,  and  to  compel  them  to  refund  the 
amount  received  already. 

O.  L.  Steadman,  for  applt;  George  Richards^  for  trus- 
tees resp't;  Dickenson   W.  Richards^  for  Company  lesp't. 

Landon,  J. — ^We  assume  that  the  directors  of  a  corpora- 
tion are  trustees;  that  the  corporation  is  their  cestui  que 
trust;  that  for  any  violation  of  their  duty  to  the  corpora- 
tion, whereby  it  is  injured  in  its  estate,  the  directors  are 
personally  hable  to  it;  that  a  stockholder  may,  in  case  the 
corporation  refuses  to  enforce  its  remedy,  or  is  prevented 
from  doing  so  by  the  control  of  the  directors  who  have 
done  the  wrong,  bring  it  and  the  wrong-doing  directors 
into  court,  and  thus  have  the  remedy  enforced. 

The  statute  (Code  Civil  Procedure,  sec.  1781^  subds  1,  2) 
sanctions  such  an  action^  and  a  previous  demand  of  the 
corporation  to  bring  the  action  is  unnecessary  when  it  is 
whoUy  under  the  control  of  the  directors  whose  wrong  is 
complained  of.  BrinckerhoffY  Bostwick^  88  N.  T  ,  52-59 
The  directors  cannot  lawfully  so  control  the  corporation  as 
to  make  it  a  party  to  a  contract  with  themselves,  wherein 
their  personal  interests  are  involved  upon  one  side  and  the 
interests  of  the  corporation  on  the  other.  Hoyle  v  Plaits- 
burgh  and  Montreal  R.  R.  Co.j  54  N.  Y.,  314:  Blake  v. 
Buffalo  Creek  R.  R.  Co.  66  N.  Y.,  486.  Since  the  corpo- 
ration is  unable  to  negotiate,  decide,  act  oi  think  except 
through  its  officers  and  agents,  such  officers  and  agents  are 
botmd  to  negotiate,  decide,  act  and  think  for  it  with  entire 
fideUty  to  its  best  interests.  Such  fidelity  is  not  presumed 
when  the  private  interest  of  the  officer  or  agent  is  in  con- 
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flict  with  the  interest  of  the  corporation.  The  authorities 
in  support  of  this  proposition,  and  most  of  those  above  set 
forth,  ai'e  collected  and  discussed  in  the  able  opinion  of 
Judge  Van  Brunt,  in  Metropolitan  Elevated  Railway  Co. 
V.  Manhattan  Railway  Company,  14  Abb.  N.  C,  103.  M, 
however,  such  a  contract  should  be  made  between  the 
directors  and  the  corporation,  the  contract  is  not  abso- 
lutely void,  but  it  is  void  or  valid  as  the  corporation,  when 
freed  from  the  control  of  its  interested  directors,  may  elect. 
Barnes  v.  Brown,  80  N.  Y.,  527.  It  is  possible  that  a 
contract  so  made  may  be  in  the  highest  degree  beneficial  to 
the  corporation,  and  the  law  does  not  disable  it  from 
adopting  its  benefits. 

It  follows  that  the  resolutions  adopted  by  these  three 
directors,  fixing  the  salary  of  one  of  them  as  president,  and 
of  the  other  as  secretary  and .  treasurer,  and  providing 
somewhat  indefinitely  for  the  compensation  of  the  third 
as  vice-president,  are  not  binding  upon  the  corporation. 
The  corporation  is  under  the  control  of  these  three  direc- 
tors, and  has  thus  presumably  been  disabled  from  exer- 
cising its  right  to  exercise  its  election  to  adopt  or  avoid 
these  resolutions. 

The  plaintiff,  by  this  action,  brought  the  corporation  and 
its  three  directors  into  court,  and  asks,  upon  substantially 
an  undisputed  state  of  facts,  that  the  resolutions  be  avoided 
and  the  salaries  paid  under  them  be  restored  to  its  treasury. 
Under  the  circumstances,  the  corporation  should  be  ad- 

{'udged  to  do  and  receive  what  the  evidence  shows  it  is  just 
hat  it  should  do  and  receive.  The  plaintiff,  by  bringing 
the  action,  undertakes  to  make  out  a  case.  He  contends, 
however,  that  having  shown  the  fiduciary  relation  of  the 
directors,  and  that  they  adopted  these  resolutions  to  their 
own  advantage,  and  have  received  their  pay  in  pursuance 
of  them,  that  the  presumption  is  that  they  acted  dishon- 
estly, and  that  the  burden  rests  upon  them  to  overcome,  by. 
aflmnative  evidence,  this  presumption. 

Now,  if  the  corporation  had  elected  to  rescind  these  reso- 
lutions and  had  brought  its  action  to  recover  the  salaries 
paid  under  them,  doiiotless  the  burden  would  have  rested 
upon  the  directors  to  overthrow  the  presmnption,  if ,  in  any 
aspect  of  the  case,  it  would  be  material  to  do  so.  But  the 
plaintiff  is  a  volunteer  champion  of  the  cause  of  the  cor- 
poration. The  court  does  not  interfere  in  the  management 
of  a  corporation,  except  in  a  clear  case  demanding  such 
interference.  Barnes  v.  Brown,  supra;  Chautauqua  Co. 
Bank  v.  Risley,  19  N.  Y.,  381;  Hawes  v.  Oakland,  104 
U.  S.  460. 

It  is  not  clear,  from  the  simple  fact  that  the  directors 
voted  themselves  salaries  and  received  them,  that  the  cor- 
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poration  has  been  injured.  It  is  conceivable  that  this  action 
was  beneficial  to  the  corporation.  The  corporation  has  re- 
ceived, in  consideration,  the  valuable  seYvices  of  these 
officers.  If  these  officers  had  not  rendered  these  services 
others  would  need  to  have  been  employed,  and  from  the 
nature  of  the  services,  especially  those  of  Mr.  Osgood, 
the  inventor  of  the  machines  wmch  constitute  the  princi- 
pal value  of  the  enterprise  and  business,  it  might  not  have 
been  able  to  emj)loy  any  one  who  could  so  efficiently  per- 
form them;  besides,  there  is  a  manifest  propriety  m  a 
corporation  employing  those  who  are  most  interested  in 
its  success,  and  are  also  best  able  to  promote  it,  and  hence 
follows  the  duty  to  render  them  reasonable  compensation. 
Jackson  v.  N.  Y.  C.  B.  B.  Co.,  2  Sup.  Ct.  (T.  &  C),  654; 
Talcott  V.  Olcott  Mfg.  Co.,  11  W.  Di^.,  141.  The  corpora- 
tion may  avoid  such  a  coirtract  with  its  trustee,  but  cannot 
do  so  except  upon  equitable  terms,  and  must  restore  to  him 
what  it  received  from  him.  Duncomb  v.  N.  Fl,  H.  and  N, 
B.  B.  Co.y  84  N.  Y.,  190.  Ilcnce  the  corporation,  upon 
rescinding,  ought  to  pay  the  icasonable  value  of  the  services 
of  these  officers,  rendered  in  a  department  of  labor  bene- 
ficial to  it,  and  outside  of  the  duty  of  direction  which  the 
office  of  director  implies.  See  met.  Elv.  B*y  Co.  v.  Man, 
B'y  Co.  (14  Abb.,  N.  C,  258-259),  where  the  case  of  Jack- 
son V.  N.  T.  C.  B.  B.  Co.  (2  Sup.  Ct.  [T.  &  C],  653; 
affirmed,  58  N.  Y.,  623)  is  commented  upon,  and  the  cases 
are  cited  in  which  the  right  of  a  director  to  recover  for 
such  services  is  shown  to  rest  solely  upon  a  quantum  meruity 
and  such  we  have  no  doubt  is  the'law. 

The  plaintiff  is  not  the  corporation.  His  right  to  cham- 
pion its  interests  must  rest  upon  his  showing  affirmatively 
that  it  needs  him  somewhat  m  the  character  of  its  guardian 
ad  litem  to  bring  it  into  court  for  its  proper  protection,  and 
hence  the  burden  rests  upon  him  to  make  such  a  case  as 
will  show  that  the  corporation  ought  to  exercise  its  right  to 
avoid  the  resolution  or  contract  made  by  its  directors,  in 
which  they  were  personally  interested. 

There  is  a  plain  distinction  between  a  case  in  which  the 
corporation  may,  at  its  own  option,  avoid  such  a  contract^ 
and  a  case  in  which  the  corporation,  from  the  fact  that  it 
is  despoiled  and  in  the  hands  of  its  spoilers  ought  to  be  ad- 
judged to  avoid  it. 

The  plaintiff  made  the  former  case,  but  not  the  latter^ 
and  hence  the  judgment  should  be  affirmed. 

Paeker,  J.,  concurs;  Bockes,  P.  J.,  not  voting. 
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People  op  the  State  op  New  York  ex  rel.  Eugene 
Van  Eensselaer  et  al.,  App^t,  v.  William  J.  Weaver 
et  cU.f  the  city  of  Albany,  Kesp'ts. 

(Supreme  Court,  General  Term,  Third  Depcvrtment,  Filed  Juris,  1886) 

Taxes  Aia>  assessments—''  Farmikg  lands  "  in  the  citt  op  Albany  under 
Laws  1870,  chap.  139,  as  amended  by  laws  1877,  chap.  402. 

Prior  to  1870  the  lacds  in  question  were  situated  in  that  portion  of  the 
town  of  Watervliet  Albany  Co.  which  were,  by  chapter  1&  of  the  Laws 
of  1870,  annexed  to  the  city  of  Albany.  By  said  act,  as  amended  by 
chapter  40^  of  the  Laws  of  1877,  it  is  proyided  that  the  said  lands  annexed 
*' shall  not  be  liable  for  any  taxes,  assessments  and  charges  heretofore 
assessed,  leyied  or  imposed  upon  the  city  of  Albany,  *  ♦^  *  ^^j  gi^^u 
the  farming  lands  lyink  within  said  district,  and  used  exclusiyely  as  such, 
be  assess^  at  a  yaiuation  greater  than  the  assessed  yaluation  of 
similar  fanning  lands  in  the  town  adjoining.''  The  relators  herein 
haye  owned  tne  lands  in  question  since  prior  to  1870,  and  by 
all  their  leases  of  said  land  they  haye  required  the  demised  prem* 
ises  "  to  be  used  for  farming  purposes,  and  for  no  other  use  or  purpose 
whateyer,"  and  the  land  has  been  so  used  by  the  lessee.  He  luu  neyer 
•old,  or  attempted  to  sell,  any  portion  of  the  property  as  city  lots.  The 
dty,  by  means  of  legal  proceeding  institutcKl  under  the  proyisions  of 
its  charter,  has  acquired  title  to  the  land  lyingin  those  portions  of  certain 
ftieets  which  run  through  relator's  land.  Held,  that  by  no  act  of  Uie 
relator's  has  the  character  of  the  land  been  changed,  and  the  city  did  not 
change  it  by  aci^uirin?  title  for  highway  purposes  to  some  portion  of  it  by 
which  a  separation  of  parcels  resulted.  That  the  assessors  erred  in  assess- 
ing the  land  in  question  as  city  lots. 

Appeal  from  an  order  made  at  the  Albany  special  term, 
which  order  aflBrmed  the  action  of  the  respondents  in 
assessing  the  lands  of  the  relators. 

The  matter  was  brought  up  on  certioraH  to  review  the 
action  of  the  board  of  assessors  under  Laws  1880,  chap.  269. 

The  lands  upon  which  the  assessment  was  levied  was 
part  of  the  town  of  Watervliet,  which  was  annexed  to  the 
dty  of  Albany  by  Laws  1870,  chap.  139. 

The  city  liad  acquired  the  title  to  that  portion  of  the 
land  included  in  certain  streets  by  legal  proceedings,  and, 
since  the  city  acquired  the  title,  some  of  tnese  streets  have 
been  opened  to  and  used  by  the  public  as  streets.  No  por- 
tion 01  said  streets  which  adjoined  relator's  lands  have 
been  paved,  graded,  flagged  or  sewered.  It  is  thickly  and 
-well  built  up  to  the  relator's  land. 

The  annexed  district  received  the  general  benefits  of  the 
city's  arrangements  and  measures,  such  as  poUce,  fire- 
department,  etc. 

jLeonard  O.  Hun  and  W.  B,  Van  Eensselaer^  for  relator; 
D.  Cady  Herricky  for  resp'ts. 

Parker,  J. — This  is  an  appeal  from  an  order  of  the 
special  term,  confirming  and  approving  an  assessment  of 
certain  real  estate  belonging  to  the  relators  and  situate  in 
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the  city  of  Albany,  as  made  by  the  assessors  of  said  city  in 
the  3rear  1886. 

Prior  to  April  6,  1870.  the  lands  in  question  were  situate 
in  that  portion  of  the  town  of  Watervhet,  Albany  county, 
which  was,  by  chapter  139  of  the  Laws  of  1870,  annexed  to 
the  city  of  Albany. 

By  said  act,  as  amended  by  chapter  402  of  the  Laws  of 
1877,  it  is  provided  that  'Hhe  districts  of  country  now  com- 
prising parts  of  the  towns  of  Bethlehem  and  WatervUet,  and 
mentioned  m  section  1  of  this  act,  and  the  inhabitants  re- 
siding therein,  shall  not  be  liable  for  any  taxes,  assessments 
and  cnarges  heretofore  assessed,  levied  or  imposed  upon  the 
citv  of  Albany,  nor  shall  such  districts  or  itfi  inhabitants  be 
liable  to  assessment  or  taxation  for  the  reimbursement  of 
any  debt  heretofore  contracted  by  the  city  of  Albany;  nor 
shall  the  fanning  lands  lying  within  said  district,  and  used 
exclusively  as  such,  be  assessed  at  a  valuation  ^eater  than 
the  assessed  valuation  of  similar  fanmng  lands  in  the  town 
adjoining." 

The  relators  contend  that  their  lands  are  farming  lands, 
and  used  exclusively  as  such  and  must,  therefore,  be  assessed 
not  upon  the  basis  of  their  actual  value,  but  at  a  valuation 
no  greater  than  the  valuation  of  similar  f  armmg  lands  in 
the  town  adjoining.  The  defendants  admit  that  the  prop- 
erty has  been  assessed  by  them  as  city  lots,  and  claim  that 
it  must  be  so  regarded  and  treated  by  them  and  the  courts. 
It  is  not  daimed  that  the  assessment  is  greater  than  the 
actual  value  of  the  property,  but  that  the  property  has  not 
received  the  benefit  and  protection  which  tne  legislature 
intended  it  should  receive  as  one  of  the  conditions  of 
annexation. 

The  power  of  the  legislature  to  impose  upon  the  city  of 
Albany,  when  it  apphed  for  this  increase  or  territory,  as  a 
condition  precedent,  that  it  should  not  impose  upon  the 
property  annexed,  while  its  character  remained  unchanged, 
any  greater  burden  of  taxation  than  it  was  compelled  to 
bear  m  the  town,  cannot  be  questioned.  Upon  such  terms 
as  the  legislature  imposed  the  city  sought  to,  and  did,  ob- 
tain the  territory,  mcluding  the  lands  in  controversy. 
With  those  conditions,  however  imjust  and  inequitable 
thev  may  now  appear,  it  must  comply. 

The  laiiguage  of  the  statute  is  plain  and  the  intent  clear. 
The  farming  Binds  embraced  in  the  annexed  district,  while 
they  remained  such  and  were  so  used  exclusively,  should 
bear  no  greater  burden  of  taxation  than  as  if  they  were  not 
included  in  the  city  limits.  No  increased  assessment  was 
to  be  permitted,  based  upon  a  prospective  value  of  the  lands 
as  lots  for  building  purposes. 

To  secure  an  absolute  compliance  with  this  provision,  the 
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act  further  fixed  the  standard  of  comi)arison  to  be  made  by 
the  assessors.  They  were  not  authorized  to  appraise  it,  to 
determine  its  actual  value  or  to  use  their  individual  judg- 
ment in  determining  its  value  as  farming  lands,  but  they 
were  commanded  to  fix  a  valuation  not  '*  greater  than  the 
assessed  valuation  of  similar  farming  lands  in  the  town  ad- 
joining,'^  i.  6.,  the  town  of  Watorvhet.  The  question  then 
Swere  the  lands  in  controversy,  at  the  time  of  the  making 
the  assessment  under  review,  farming  lands  and  used 
exclusively  as  such?  If  they  were  the  remtors  are  entitled 
to  the  reUef  asked  for,  if  not,  the  assessment  must  stand. 

It  is  admitted  that  jprior  to  and  including  April  6,  1870, 
the  whole  of  the  land  in  question  had  been  treated,  used 
and  rented  as  a  farm,  and  for  no  other  purpose.  It  was 
rented  to  one  tenant  who  used  the  land  as  a  farm,  living  in 
the  brick  house  which  then  stood  and  still  stands  upon  the 
portion  of  the  land  which  hes  north  of  Livingston  avenue. 

The  number  of  acres  was  about  nineteen.  Beyond  dis- 
pute or  cavil,  therefore,  the  relators,  in  the  year  1870,  were 
entitled  to  have  the  premises  in  question  assessed  as  farm- 
inff  lands,  and  at  a  valuation  not  greater  ^*  than  the  assessed 
V2u.uationof  farming  lands  in  the  town  adjoining."  The 
relators  were  then,  as  now,  the  owners  of  sucn  lands. 
They  had  control  over  them.  Had  the  ri^ht  to  determine 
whether  or  not  any  use  should  be  made  ot  them.  If  any, 
what  use.  M  it  were  determined  that  the  lands  shoiild  be, 
and  remain  farming  lands,  and  be  used  exclusively  as  such, 
there  did  not  exist,  outside  of  the  relators,  the  right  or  the 
power  to  gainsay  it. 

In  1870,  one  Leopold  Krug  was  in  the  possession  of  the 
entire  premises,  and  so  continued  until  1881,  since  which 
time  he  has  occupied  between  eight  and  nine  acres.  Since 
1883  his  lease  has  required  the  demised  premises  ''to  be 
used  for  farming  purposes  and  for  no  other  use  or  puroose 
whatever,"  and  rrom  1870  to  the  present  he  has  worked  the 
land  and  raised  and  gathered  crops,  in  the  same  manner 
and  of  the  same  character  as  is  usiial  among  small  farmers. 

In  1881,  between  three  and  four  acres  were  leased  to 
Blackburn,  and  he  is  now  in  possession  under  a  lease  con- 
taining the  same  restriction  as  the  lease  to  Krug,  and  he  has 
used  the  land  to  raise  potatoes  and  oats  on  and  for  pasture, 
and  for  no  other  purpose  whatever.  Eyan  went  into  pos- 
session of  nbout  two  acres  of  the  land  in  1881,  and  now 
holds  under  a  lease  containing  the  same  restriction  as  the 
Bjrug  lease.  He  has  used  the  land  for  pasture,  and  for 
sowing  and  planting  com,  and  for  no  other  pinpose. 

It  appears,  therefore,  that  so  far  as  the  use  or  the  land  is 
concerned,  tnere  has  been  no  act  on  the  part  of  tha  relators 
N.Y.  Eep.,Vol.  m.        101 
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<h:  their  lessees  to  change  its  character  since  1870,  when  it 
was  confessedly  a  farm  and  used  for  fanning  purposes 
exclusively,  and  the  terms  of-  the  lease  show  a  determina- 
tion on  the  part  of  the  relators  to  avoid  every  possibiUty  of 
a  change  in  its  character  and  use.  This  precaution  may 
have,  and  doubtless  was  taken,  for  the  purpose  of  avoiding 
an  increase  in  the  tax  levy  against  their  property,  but  it 
was  a  privilege  which  the  law  afforded,  and  their  perfect 
right  to  take  advantage  of  it  cannot  be  questioned. 

The  relators  have  never  sold  or  attempted  to  sell  any 
portion  of  the  property  as  city  lots,  neither  have  thej  made 
or  caused  to  be  noade  any  maps  snowing  its  separation  by 
streets  or  division  into  lots.  True,  the  dty  has  acauired 
title  to  the  land  lyin^  in  those  portions  of  Secona  and 
Third  streets  and  Livingston  and  New  York  Central 
avenues,  which  run  through  the  relators'  lands^  but  the 
title  was  acquired  by  means  of  legal  proceedings,  mstituted 
under  the  provisions  of  its  charter,  and  not  by  grant  or 
voluntary  conveyance  from  the  relators.  It  is  clear,  there- 
fore, thai  by  no  act  of  the  relators  has  the  character  of  the 
lands  been  changed,  and  the  city  did  not  change  it  by 
acquiring  title  for  highway  purposes  to  some  portion  of  i^ 
by  which  a  separation  of  parcels  resulted.  Saunders  v. 
SpringsteeUy  4  Wend.,  429;  Commonwealth  v.  CannaU,  2 
Binney,  235. 

In  Gillette  v.  City  of  Hartford  (31  Conn.,  351)  the  statute 
of  annexation,  construed  by  the  court,  pro^nded  that  no 
city  tax  exceeding  a  certain  rate  should  be  assessed  so  long 
as  *'said  land  is  or  shall  be  used  exclusively  for  farming 
purposes  or  is  vacant  or  imoccupied  land."  In  the  state- 
ment of  facts  it  appears  that  streets  had  been  made  and 
laid  out  through  tne  land,  and  some  building  lots  sold, 
and  that  sdl  of  the  pieces  of  land  assessed  border  on  streets 
made  or  projected.  That  the  land  was  used  bv  the  plaintiff 
Gillette,  a  farmer,  to  raise  farm  crops  until  sold  as  lots,  and 
the  court  held  that  the  lands  were  to  be  regarded  as  ^hised 
exclusively  for  farming  purposes,"  or  as  *' vacant  and  un- 
occupied lands  "  within  the  meaning  of  the  statute. 

The  assessors  erred  in  assessing  the  lands  in  question  as 
city  lots.  The  order  of  the  special,  term  must,  therefore,  be 
reversed,  with  costs  and  pnnting  disbursements,  and  case 
remitted  to  special  term  for  reassessment  and  correction, 
as  provided  for  by  chapter  269  of  Laws  of  1880,  with  Uberty 
to  take  or  direct  f inrther  proof  as  may  be  deemed  necesary. 

Order  of  reversal  to  be  settled  by  Pabkeb,  J. 

BocKES,  P.  J.,  and  Landon,  J.,  concur* 
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ACCOUNTING. 

1.  BZECTTTOBS   AlTD    ADMIinSTATOBS — COMPUL8ORT   AOOOUnTmCH-AFFUCA* 
OATIOK  BY  OUABDIAK. 

The  ma«  appearance  of  an  interest  is  ordinarily  sufficient  to  Justify  a^ 
order  for  an  accounting.    1  Bradf.,  24.    Matter  ofDujf)f  (Sur.  Ct.)  . .  206 

The  surrogate  has  no  Jurisdiction  to*  determine  the  validity  of  a  geneni 
lease,  and  where  its  invalidity  is  sworn  to  will  direct  an  accounting.    XL 

8    ACCOITNTIKO  ORDEBED. 

An  accounting  has  been  ordered  at  the  instance  of  a  ledduary  l^gaftee^ 
who  had  given  a  release  to  the  executor.    25  N.  T.  R»  142.    iS. 

See  ExBCXTTOBs  Ain>  Ai>mini8TRATOB8»  22. 

ACCOUNT  STATED. 
1.  Whek  set  aside. 

Where  a  settlement  between  parties  upon  which  an  account  stated  \b 
based  was  made  upon  a  false  representation,  the  account  stated  will  be  sel 
aside.    BerdeUy.  AUenQ^.  T.  Supr.  Ct.) 628 

8.  Contract — AssioNMEiirr  of. 

The  I  laintiffs  agreed  with  the  defendants  that  for  certain  stock  sold  bjr 
the  plaintifts  to  the  defendants  they  should  receive  a  fixed  price,  aud  that 
there  should  be  an  equal  division  of  the  profits  which  should  accrue  to  the 
defendants  personally  between  the  price  fixed  and  the  average  price  at 
which  the  shares  should  be  sold  after  deducting  expenses  and  pomnussions. 
The  defendants  prior  to  this  agreed  to  give  one  R.  one-half  interest  in  their 
contracts  with  the  plaintiffs  and  in  all  net  profits  arising  therefrom.  HM, 
th  *t  the  agreement  with  R.  was  an  assignment  of  one-^lf  of  the  contract; 
that  th3  amount  to  become  due  to  R.  was  neither  an  expense  nor  a  conK 
mission,  and  that  the  defendants  weie  properly  charged  in  the  account 
with  that  sum.    Id, 

8.  CoMKissioNB— Sale. 

R.,  with  the  assent  of  the  defendants,  made  an  agreement  with  a  broiLer 
that  he  should  pay  a  fixed  price  per  share  for  the  stock  and  the  profits 
above  such  price  should  be  divided  between  R.  and  the  broker  in  a  certain 
proportion,  the  losses  to  be  shared  in  like  proportion.  Hdd^  that  U  was 
immaterial  whether  the  amount  paid  to  the  broker  was  a  conunission  or 
whether  there  was  a  sole  of  the  stock  to  him;  in  neither  case  would  the 
defendants  be  chargeable.    Id, 

4.  Misstatement  of  certain  item&— Whole  account  need  not  be  opened. 

Where  an  account  stated  is  set  aside  for  the  misstatement  of  certain  itema, 

and  it  is  not  alleged  that  there  were  any  false  representations  as  to  the 

amount  of  others,  an  agreement  that  the  latter  charge  should  be  sustained 

by  one  of  the  parties  to  the  accounting  should  be  sustained.    Id, 

ACTION. 

I.  Pkactice — Attachment — Commencement  of  action  bt  issuance  of 
attachment,  and  its  discontinuance  without  entry  of  judgment-^ 
When  no  bar  to  another  action. 

The  plaintiffs  entered  into  an  agreement  with  the  defendant  Branscom 
to  manufacture  a  large  quantity  of  paper  for  Branscom,  to  be  used  for 
printing  a  book  and  as  security  for  the  payment,  Branscom  gave  him  what 
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prayed  to  be  a  forged  note.  Partof  the  paper  to  be  fumkhed  under  fbe 
contract  was  delivered  by  Bransoom's  oireclion  to  defendants  Little  and 
Demorest,  and  the  book  was  to  be  printed  thereon  by  them.  Before  any 
of  the  paiper,  except  four  reams,  had  been  used»  this  action  was  brought 
to  recover  the  paper  Branscom  iiad  given  to  Little  and  Demorest  a  note, 
on  account  of  their  printing,  which  was  likewise  a  forgery.  When  plain- 
tHls  discovered  that  their  note  was  a  forgery  they  conunenced  an  action 
for  fraud,  and  obtained  an  attachment  against  the  propeitv  cf  Branscom  ^ 
but  learning  that  the  paper  had  not  been  printed  on,  they  discontinued  the 
other  action  and  commenced  this  Held,  that  the  issuance  of  the  attach- 
ment in  the  other  action,  and  its  discontinuance  without  t^ntiy  of  judg- 
ment constituted  no  bar  to  this  second  action.  Conrow  y.  Branscom  (Sup. 
Ct.) 1& 

8l  Rioht  to  bbtake  profertt  obtacted  bt  fbaud 

Independant  of  the  fact  that  L  and  D  had  bestowed  no  labor  on  that 
paper,  the  fraud  perpetrated  by  Branscom  upon  the  plaintiffs  vitiated  his 
transactions  with  them,  and  as  their  sale  to  him  was  induced  by  such 
fraud,  they  had  the  right  after  its  discovery  to  retake  and  reclaim  their 
property  m>m  any  person,  except  a  transferee  in  good  faith,  for  a  vaiua- 
Die  consideration    The  defendants  L  and  D  were  not  such  transferees.  Jd, 

t.  WnJ/— CoNSTKUcnoN  of  clause  in 

A  testator  after,  amon;)^  other  things,  giving  a  legacy  to  his  dauj^hter  B., 
gave  all  the  residue  ''after  the  payment  of  my  debts  and  legacies  afore- 
said, to  my  three  sons,  share  ana  share  alike.  After  the  payment  of  the 
legacies  above  mentioned,  and  which  legacies  I  hereby  make  a  lien  on  all 
my  real  and  personal  estate,  until  paid  and  satisfied."  By  the  will  he  made 
bis  three  sons  executors,  but  they  refused  to  qualify.  Ecld,  that  the 
residuary  legatee,  by  accepting  t'  is  interest  under  the  will,  did  not  be- 
come personally  liable  for  the  payment  of  the  legacy  to  B.  (Lbarned, 
P.  J.,  dissenting)      Q^ackenbush  y.  Quaekenbtuh  (Sup  Ot.) 755 

4  PAKTmS  TAKmO  rROPERTT  DI6P0SBD  OF  BT  WILL,  IN  yiOLATIOK  OF  THE 
TERMS  OP    ARE  WRONGDOERS. 

Ueld,  that  the  personal  property  was  the  primary  fund  for  the  payment 
of  the  legacy;  timt  the  portion  thereof  necessary  for  such  payment  could 
only  properly  come  into  the  hands  of  the  sons  as  executors,  and  that  not 
qualliylnfi;  as  such,  they  took  it  merely  as  WTonQ;docrs;  that  as  such,  th€j 
were  not  uable  under  the  will  for  the  payment  of  the  legacy.    Id, 

5.  OrDINARILT  the  legal  REMEDY  IS  AH  ACTIOIT  BT  ADMINI8TRATOB  AOAIHSr 

WRo^'GDO^:R8. 

Ordinarily  an  administrator  might  be  appointed  and  the  whole  yaloe 
of  the  personal  property  recovered  from  the  wrongdoers,  but  in  the  pres- 
ent case  such  an  action  would  be  barred  Ly  lapse  of  time.    Id. 

t.  Lien  on  real  estate  created  by  tub  will — Duration  of. 

Held,  That  there  having  been  no  judicial  settlement  of  an  administrator's 
account,  B/s  right  of  action  againut  the  administrator  for  his  legacy  is  not 
barred,  and  by  the  express  term^  of  the  will  the  lien  of  the  legacy  upon 
the  real  estate  exists  so  long  as  his  rights  to  enforce  payment  of  the  legiEU^^ 
exists.    Id. 

7.  Equitable  bemedt— When  statute  of  limitations  begins  to  bun 

against. 

Ueld,  That  the  enforcement  of  the  lien  against  the  real  estate  was  an 
equitable  remedy  and  that  the  statute  of  limitations  did  not  begin  to  nm 
against  it  until  the  legal  remedy  became  unavailing.    Id. 

8.  Bights  of  grantee  of  residuart  legatees  —  Of  grantee  of  liknob. 

Held,  That  a  .grantee  of  the  residuary  legatees  took  the  real  estate  sub- 
ject to  this  lien,  and  that  the  right  of  B.  was  a  proper  subject  of  sale.  M, 

ADVERSE  POSSESSION. 

1.  When  poessssioN  will  be  presumed. 

Where  it  is  found  or  conceded  that  a  party  named  has  title,  that  is 
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mifflcient  His  possession  will  be  presumed,  and  the  occupation  by  any 
other  person  is  presumed  to  be  subordinate  to  the  legal  title,  unless  it  ap- 
pears that  the  premises  have  been  held  adversely  twenty  years  before  action 
was  brought.    Dougherty  v.  Matshell  and  Quinn  (N.  Y.  Supr.  Ct). .  •  517 

Right  op  entry. 

No  possession  can  be  deemed  adverse  to  a  party  who  has  not  at  the  time 
the  right  of  entry  and  possession.    Id. 

ALBANY  (CITY  OF). 

LmCENSES—FOR  PLACES  OF  AMUSEMENT  IN  THE  CITY  OF  ALBA17Y— GbAHT- 
INO  OF,  RESTS  IN  1^  DISCRETION  OF  THE  MAYOR. 

The  act  providing  for  the  government  of  the  city  of  Albany  (Laws  1888> 
chap.  298,  title  8,  ^  14,  subds.  15  and  20),  confers  power  upon  the  common  | 
council  **  to  pass  general  permissive,  restrictive  or  prohibitory  ordinances 
*  *  *  in  relation  to  the  regulation  of  places  of  public  amusement" 
which  '*  shall  be  licensed  by  the  mayor,  under  such  regulations  for  the 
safety  of  the  public  attending  them,  &8  the  common  council  may  by  ordi- 
nance  determine."  This  power  was  exercised  by  the  common  council  hj 
the  adopting  of  chapter  80  of  its  ordinances,  section  1  of  which  provides 
that  no  "  theatrical  or  musicul  entertainment  ♦  »  ♦  or  place  of  amuse- 
ment *  *  *  shall  be  had,  maintained  or  kept  unless  license  therefor  is 
first  duly  obtaiDed," and  section  2  provides  thtit  "the  mayor  may  issue 
such  license  on  payment  of  twenty-five  dollars  therefor,  or,  by  section  8,  of 
a  reduced  fee,  in  his  discretion.  Meld,  that  the  language  of  the  ordinance 
was  permissive  and  not  mandatory,  and  that  the  granting  or  witholding  of 
such  license  was  a  right  and  po^  er  vested  in  the  mayor  to  be  exercised  by 
him  entirely  in  his  discretion.  Peoph  ex  rel.  Dorr  v.  2  hacker  (Sup.  Ct.)  710 

,  Taxes  and  assessments^" Farmino  lands"  in  the  city  of  Albany 
UNDER  Laws  1870,  chap.  189,  as  amended  by  Laws  1877,  chap.  402. 

Prior  to  1870  the  lands  in  question  wire  situated  in  that  portion  of  the 
town  of  Watervliet,  Albany  county,  which  were,  by  chapter  189  of  the  Laws 
of  1870,  annexed  to  the  city  of  All  any.  By  said  act,  as  amended  by 
chapter  402  of  the  Laws  of  1877,  it  is  provided  that  the  iMdd  lands  i  nnexed 
"shall  not  be  liable  for  any  taxes,  assessments  and  chafes  heretofore 
assessed,  levied  or  imposed  upon  the  city  of  Albany,  ♦  *  »  nor  shall 
the  farming  lands  lyin^  within  said  district,  and  used  exclusively  as  such, 
be  assessed  at  a  vmuation  greater  than  the  assessed  valuation  ef 
similar  farming  lands  in  the  town  adjoining."  The  relators  herein 
have  owned  the  lands  in  question  since  prior  to  1870,  and  by 
all  their  leases  of  said  land  they  have  required  the  demised  prem- 
ises "  to  be  used  for  farming  purposes,  and  for  no  other  use  or  purpose 
whatever,"  and  the  land  has  been  so  used  by  the  lessee.  He  has  never 
sold,  or  attempted  to  sell,  any  portion  of  the  property  as  city  lots.  The 
city,  by  means  of  leg*il  proceedings  instituted  under  the  provis'ons  of 
its  charter,  has  acquired  title  to  the  land  lyingin  those  portions  of  certain 
streets  which  run  through  relator's  land.  BeW,  that  by  no  act  of  the 
relator's  has  the  character  of  the  land  been  changed,  and  the  city  did  not 
change  it  by  acquiring  title  for  highway  purposes  to  some  fortion  of  it  by 
which  a  separation  of  parcels  resulted.  That  the  assessors  erred  in  assess- 
ing the  land  in  question  as  city  lots.    People  v.  Weaver  (Sup.  Ct.).  •  •  •  799 

AFFIDAVIT. 

.  Pbacticb— Effect  of  OMimNG  venue— Amendment— <!Iodb  Civil  Pro.» 
8  728. 

The  venue  of  an  affidavit  is  prima  facie  evidence  of  the  place  where  H 
was  sworn  to,  and  an  affidavit  wanting  a  venue,  or  a  statement  in  the  jurat 
as  to  where  it  was  taken  contains  no  evidence  that  it  was  sworn  to  within 
the  jurisdiction  of  the  officer  administering  the  oath,  and  it  is  prima  fade  ' 
a  nullity.  But  the  omission  does  not  invalidate  the  oath  or  render  it  a 
nullity  if  it  be  shown  that  it  was  duly  administered  by  a  proper  officer 
within  his  Jurisdiction.  The  omission  may  be  supplied  by  amendment 
under  Code  Civil  Procedure,  §  728.    Smith  v.  OoUier  (Sup.  Ct) 172 
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fb.  Weight  op. 

Where  it  is  tmptaeat  that  the  design  and  purpose  of  a  father  was  at  all 
times  to  conceal  whatever  might  be  derogatory,  or  made  the  subject  of 
unfavorable  comment  concerning  himself  or  his  family  from  the  observa- 
tion of  persons  who  were  not  its  immediate  members,  the  affidavits  oi 
outsiders  that  they  never  saw  him  drinking  or  intoxicated  adds  but  very 
little  weight  or  support  to  his  own.    Matter  ofBaJborg  (Sup.  Ct.) 828 

8.  WhEK  GASB  HBABD  ON  AFFIDAVIT. 

Where  parties  are  at  liberty  to  present  a  case  on  affidavit  before  a  surro- 
«ite,  and  elect  to  do  so,  the  surrogate  has  power  to  hear  and  decide  it  oa 
the  affidavits.  An  objection  to  its  being  so  presented  not  made  until  after 
the  hearing  will  be  too  late.   Id, 

ALLOWANCE. 
See  Divorce,  1,  d,  8. 

ANSWER. 

DnCAHDDrO  DBTBBMINATIOV  of  rights   of   DEIVNDAjmi   KMTWEEH    TBBIf- 

asLVEa— 6B0TION  6:^1,  Code  Civil  Procedure. 

The  provision  of  section  531  of  the  Code  of  CivO  Procedure,  that  where 
the  Judgment  may  determine  the  ultimate  rights  of  two  or  more  defend- 
ants, as  between  uemselves,  a  defendant  who  requires  such  a  determina- 
tion must  demand  it  in  his  answer,  and  must  serve  a  copy  of  his  answer 
upon  each  of  the  defendants  to  be  affected  by  the  determination,  do  not 
apply  except  in  the  case  of  a  co-defendant  who  has  appeared  in  the  action. 
fiiHmY.  QmmarcialTa.  a>.  (Sup.  Ct) 174 

See  CoRPORATioir,  1. 
APPEAL. 

1.  Ck>17RT   OF  APPEALS— Power   to    review   surrogate's   DECBBEa      OODE 

Civil  Pro.,  §§  1887,  8847— Laws  1883,  chapter  229. 

Where  a  decree  rendered  by  a  surrogate  upon  a  trial  by  him  of  an  issue 
of  fact  has  been  i>assed  upon  by  the  supreme  court,  at  general  term, 
the  court  of  appeals  has  no  power  to  pass  upon  questions  of  fact  depending 
upon  conflicting  evidence.  Chapter  229,  Laws  of  1888,  amending  Code 
Civ.  Pro.,  §  8847,  subd.  ll,  did  not  enlarge  the  powers  of  the  court  of 
appeals  in  tnis  respect,  nor  interfere  with  the  prohibition  to  decide  such 
questions  distinctly  imposed  by  section  1887,  Code  Civfl  Procedure.  Bew- 
iettY.Blmare(Ci,App,) 1 

8.  Practice— Order— Recitals  m. 

A  party  cannot  appeal  from  an  order  made  on  his  application  or  from 
terms  imposed  to  which  he  assented.  A  recital  in  an  order,  that  it  was 
made  on  consent  of  parties,  concludes  them  upon  appeal,  i^mith  v.  Grant 
(City  Ct.  N.  Y.) : 255 

E.  Commissioners  to  appraise  damages  to  LAin>— Appeal  from  second 
appraisal  not  allowed — Motion  to  set  aside. 

Although  an  appeal  from  the  second  appraisal  by  commissioners  (of 
damages  resulting  to  land)  is  expressly  prohibited  by  statute,  the  right  to 
make  a  motion  to  set  aside  the  report  is  recognized;  but  something  more 
must  be  apparent  than  such  errors  of  law  or  fact  as  are  sufficient,  where 
an  appeal  is  allowable,  to  result  in  a  reversal  and  new  hearing.  There 
must  be  such  an  irregularity,  fraud  or  mistake  in  the  proceedings  of  the 
commissioners  to  warrant  a  proceeding  by  motion  as  would  authorize  the 
court  under  its  established  practice  to  set  aside  a  ludgment  or  verdict  in 
an  action  on  motion.    Matter  of^N',  Y,  Elevated  Bailway  Co,  (Snp.  Ct.)  820 

4  When  judgment  set  aside  on  motion.- 

A  judgment  would  not  be  set  aside  on  motion  because  the  court  on  the 
trial  committed  an  error  in  excluding  or  admitting  testimony  to  whidi 
one  of  the  parties  objected,  nor  for  any  ordinary  ruling  in  the  progress  of 
a  trial  to  which  an  objecting  party  must  reserve  his  right  of  review  by  an 
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exception.  It  must  appear  on  the  contraiy  that  some  of  the  matexial  pro* 
ceedmgs  of  the  court,  or  referee,  or  pry  "were  frBudulent,  illegal,  or  ttteg' 
ular.    Id, 

Q.  Rbyebsal  fob  ebbor  in  a  Btriima  not  excepted  to— What  ib  a  casb 

FOR? 

To  justify  an  appellate  court  in  reversing  a  Judgment  for  error  in  a 
rulii^g  not  excepted  to,  it  must  appear  that  injustice  has  been  done  to  the 
defeated  party  upon  the  merits  as  established  by  the  proofs.  HomU  v. 
Mannaring  (Sup.  Ct.) •  • 454 

<L  From  justice's  court  for  new  triai/— Undertakihg— Waivbr— CJodb 
OF  Civiii  Procedure,  §  80d0. 

The  respondent,  on  an  appeal  from  Justice's  court  for  a  new  trial,  has 
ten  days,  under  section  8069  of  the  Code  of  Civil  Procedure,  after  the 
service  upon  him  of  a  copy  of  the  undertaking,  or  a  notice  of  filing  the 
•ame,  to  except  to  it  or  the  sureties.    SlatUriy  v.  Hatkin  (Sup.  Ct.). . .  497 

7.  DrmnflflAT^— Waiver  of  right  to  k oyb. 

By  serving  a  notice  of  trial  before  the  sureties  fail  to  lustify,  he  does 
not  waive  the  right  to  move  to  dismiss  the  appeal  in  case  such  f  alluxe  occurs. 
Id. 

8.  EvTOENCE— Judgment. 

Where  a  Jud^ent  is  before  an  appellate  courts  the  question  is  not 
whether  the  triid  court  has  rendered  such  a  decision  as  the  impellate  court 
might  render  upon  the  same  evidence,  but  whether  there  is  evidence  to 
sustain  the  judgment.     Qreeney.  Bauv>orthi^.Y.Q,'2.) 568 

^.  Damages. 

It  is  too  late  on  the  ammient  of  an  appeal  to  nise  questions  as  to  the 
guajUum  of  damages  that  ought  to  have  been  presented  to  the  referee. 
Quifdan  v.  Baynumd  (N.  Y.  0.  P.)* • 578 

IOl  DeCISIOH  rendered  on  CONFLICTING  BVlDUNOJfi.      . 

Where  a  case  has  been  decided  by  a  justice  iipon  conflicting  testimony 
the  result  should  not  be  disturbed  on  appeal.  Where  a  justice  rendered  a 
decision  in  the  defendant's  favor:  Held,  that  It  must  be  assumed  that  he 
believed  the  defendant's  version  of  his  dealings.  HooaeceU  ▼.  Strokoefer 
(N.  Y.  C.  P.) 578 

11.  Practice— Case— Exceptions— How  to  limit  time  to  make  and 
serve  case  and  exceptions— Code  Civ.  Pro.,  §§  1851,  994— Supreme 

OOURT  RULE,   No.  83. 

Service  of  a  Judgment,  with  written  notice  of  entiy  thereof  upon  the 
lodgment  debtor's  attorney,  limits  the  right  to  appeal  to  thirty  days,  but  it 
has  no  other  effect.  Where  the  trial  is  befove  the  court,  or  a  referee,  to 
limit  the  time  within  which  exceptions  can  be  taken  and  filed,  or  a  case 
made  and  a  copy  thereof  served  upon  the  opposite  party,  service  of  a  copy 
isi  the  decision  or  report  must  be  made  upon  the  opposite  party.  The 
appellant  is  not  in  default  for  not  filing  his  exceptions  or  making  a  case 
until  ten  days  after  such  service.  Spe  Code  Civ.  Pro.,  §§  1851,  994; 
.  supreme  court  rule,  No.  32.     SchwartB  v.  Wd)ber  (Ct.  App.) 611 

IS.  Code  Cnr.  Pro.,  §§  994,  997,  998. 

The  appellant  in  jtuch  a  case  is  not  required  to  prepare  a  case  to  be  settled 
as  required  by  Code  Civ.  Pro.,  §  997,  but  he  may  file  exceptions  (section  994) 
to  the  findings  of  the  trial  judge  upon  questions  of  law,  and  may  have  his 
appeal  heard  upon  those  exceptions  without  any  case,  as  provided  by 
section  998     Id, 

18,  Certiorari— When  order  dismissino,  appealable. 

An  order  which  simply  quashes  a  common  law  certiorari  is  not  appeal- 
ab  e  to  the  court  of  appeals,  because  the  issuing  of  the  writ  rests  in  the 
discretion  of  the  court  and  consequently  it  can  m  its  discretion  recall  or 
quash  the  writ  without  passing  upon  the  validity  of  proceeding  sought  to 
be  reviewed,  but  where  the  order  adjudicates  that  the  proceedings  brought 
up  by  the  writ  are  valid  and  free  from  error,  the  Judgment  quashing  the 
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writ  is  not  rendered  in  the  discretion  of  the  court.    People  y.  Mre  CooCn 
qf  Brooklyn  {pi,  A.^^.) 615 

14.  CONBTTTUTIONAL  LAW — ApPEALB  FROM  CITY  COURT  OP  NeW  YoRK — ACT 
DEPRIVING  THE  NeW  YoRK  COURT  OP  COMMON  PLEAS  OP  ITS  POWER  TO 
BEVIBW  JUDGMENTS  OP  THE  CITY  COURT  OP  NeW  YoRK  IS  UNCONSTITU- 

TioNAii— Laws  op  lb70,  chap.  448,  §  191,  amended  by  Laws  op  1886, 
CHAP.  418,  S  1,  SUBD.  2,  New  York  constitution,  art  6,  §  12. 

The  act  of  1886,  Laws  of  1886,  chapter  418»  section  1,  subdiyiirion  2,  is 
unconstitutional  in  so  far  as  it  depriyes  the  New  York  court  of  common 
pleas  of  its  Jurisdiction  and  power  to  review  the  judgments  of  marine 
(dty)  court  which  it  possessed  at  ti  e  time  of  the  adoption  of  article  6,  sec- 
tion 12  of  the  New  \  ork  sta'e  constitution  which  rendered  that  power  per- 
manent and  placed  it  beyond  the  reach  of  the  kgislatiire.  BMithof,  etc.,  v. 
Demoreet,  etc,,  (Ct.  App.) 681 

16.  Practiob— Surrogate's  coubt--Qn  appeal,  general  bzceftiqn  use- 
less. 

An  exception  to  a  surrogate's  decree,  and  each  and  every  part  of  it,  is 
useless,  as  it  indicates  no  specific  error.  Annevins  v.  Jaekeon  (Ct.  App.),  648 

16.  From  surrogate's  decree.  Code  Cnr.  Pro.,  §  2545. 

By  section  2545  of  the  Code  of  Civil  Procedure,  the  practice  upon 
appeals  from  a  surrogate's  decree,  upon  the  trial  of  an  issue  of  fact,  is 
assunilated  to  that  upon  appeals  from  a  judgment  rendered  by  a  court  or 
referee,  and  specific  errors  and  the  exact  questions  intended  to  be  reviewed 
must  be  pointed  out  to  be  available  on  appeal.  Without  some  exception 
to  some  rulinff  or  determination,  the  general  term  is  powerless  to  reverse 
the  decree.    Id. 

17.  "When  conclusions  op  lower  court  as  to  matters  op  pact  pollowed 

BY  COURT  OP  appeals. 

As  a  ^neral  rule,  where  a  matter  is  before  the  court  of  appeals,  the 
ground  A  appeal  and  defense  being  disputed  matters  of  fact,  the  court  will 
as  to  those  facts  follow  the  conclusion  of  the  court  below,  unless  there  is 
some  obyious  and  sufilcient  reason  for  doing  otherwise;  but  it  appearing  in 
this  case  that  payment  was  not  unreasonably  resisted  or  refused,  the  order 

rting  costs  and  additional  allowance  will  be  reyersed.  Jokneon  v.  Myen 
App.) 655 

18.  Practice— What  questions  can  be  reviewed— Chabgs— Exceptions 

TO. 

Where  the  record  does  not  show  that  any  exception  was  taken  to  alle^ 
errors  in  the  charge,  the  errors  are  not  open  to  review.  A  stipulation 
made  by  counsel  "that  a  general  exception  should  give  the  defei  dant  the 
benefit  of  a  particular  exception  to  any  part  of  the  charge  "  will  not  avdL 
iWpfo  y.  Buddeneieek  (Ct.  App.) 664 

19.  New  trial — ^Reversing  order  granting — When  appeal  prom,  will 
not  be  dismissed. 

An  appeal  may  be  taken  directlj  to  the  court  of  appeals  from  a  judgment 
entered  on  a  yerdict  after  a  decision  bv  the  general  term  reyersing  an  order 
granting  a  new  trial,  and  from  the  order  oi  reversal,  and  such  appeal  will 
not  be  dismissed  for  want  of  jurisdiction.  Wiedmer  v.  N,  F.  ElewUed  R,  B. 
Co,{Ct  App.) 678 

20.  New  trial— Order  por,  in  criminal  cases— Appeal  from  by  peo- 
ple NOT  allowed— Code  Crim.  Pro.,  §  518. 

On  an  appeal  by  the  people  from  an  order  granting  a  new  trial  in  a 
criminal  case,  Held,  that  the  granting  of  a  motion  for  a  new  trial  involyes 
a  decision  of  fact  rather  thanlaw,  and  that  when  such  a  decision  has  been 
made  favorable  to  the  defendant,  the  people  should  have  no  right  to 
appeal,  unless  such  right  is  unquestionably  ffiven.  That  the  right  or  the 
I)cople  tc  appeal  is  limited  to  the  cases  epccified  in  Code  Crim.  P^ro.,  §  518, 
and  that  an  order  for  a  new  trial  is  not  an  order  in  arrest  of  judgment. 
~       5V.  Beckwith  {8\ii>,  Ct.) 759 
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Bl.  DiVORCB — ^EVIDENGB  AS   TO  ADULTBBT  COmTLXOTING — ^ReFEBEB'b  PIN1> 
ING8. 

In  an  action  for  a  divorce  on  the  ground  of  adultery,  the  defendant 
denying  the  charge  and  idleging  adultery  on  the  part  of  the  plaintiff,  and 
the  issues  having  been  referred  to  a  referee  to  hear  and  decide,  and  a  re- 
port having  been  made  in  favor  of  the  plaintiff  and  against  the  defend- 
ant, the  report  confiimed  and  judgment  for  the  phuntifl  ordered  at  a 
special  term  against  the  objection  of  the  defendant  that  there  had  been 
irregularity,  fraud  and  collu^on  in  the  proceeding.  An  appeal  having 
been  taken  on  the  ground  that  the  evidence  was  insufficient  to  warrant  the 
judgment,  HM,  that  the  evidence  being  conflicting,  and  a  just  conclusion 
depending  upon  the  veracity  of  the  witnesses  who  appeared  before  the 
Teferee,  there  was  no  reason  to  reverse  the  findings  of  the  referee.  Hol- 
ciwfiftv.  JK)ifcw»6(8up.  Ct.).... 762 

See  JtTROBB,  1;  Contkact,  10. 

ARREST. 
1.  Obdbr  of. 

Where  there  are  several  causes  of  action  and  the  right  to  arrest  depends 
upon  the  existence  of  extrinsic  facts,  if  the  extrinsic  facts  fail  as  to  any  one 
cause  of  action,  the  whole  order  of  arrest  must  f  aU.  Fitch  v.  McMahm 
(Sup.  Ct.) 147 

S.  Fraud. 

But  this  rule  is  not  applicable  to  a  case,  where  the  affidavits  to  establish 
fraud  in  the  sale  of  part  of  the  property  in  suit  are  insufficient.  Such  fraud 
is  not  an  extrinsic  fact  but  a  necessary  element  of  the  cause  of  action;  it  is 
not  a  part  of  the  train  of  extrinsic  facts  supporting  the  order  of  arrest.    Id, 

8.  Bail  mat  be  reduced. 

The  proper  rule  in  such  case  is,  that  if  one  of  the  causes  of  action  set 
forth  in  the  complaint  is  bad  the  bail  may  be  reduced,  but  the  order  of 
arrest  allowed  to  stand  as  to  the  residue.     I(L 

4.  Order  of—Codb  Crv.  Pro.,  §  111. 

The  relator  was  arres  ed  by  virtue  of  an  order  of  arrest  granted  in  an 
action  brought  by  his  wife  to  procure  a  separation,  ffed,  that  such  an 
order  of  arrest  is  not  a  mandato  to  enforce  the  recovery  of  a  suii  of  money 
within  >he  meaning  of  section  111  of  the  Code  of  Civil  Procedure,  as 
amended  by  section  8  of  chapter  072  of  the  Laws  of  1880,  and  the  prisoner 
is  not  entitled  to  his  dlschargj.    People  ex  rel,  Cohen  y,  QrarU  (Sup.Ct.)  180 

5.  Fraudulent  representations  made  in  foreign  state— Party  mat 

BE  arrested  here. 

A  defendant  may  be  arrested  here  for  fraudulent  representations  made 
in  the  purchase  of  property  in  a  foreign  state  or  country.  Freeman  v. 
-Kbtere*(City  Ct.N.Y.) 28a 

'6.  Lex  loci— Lex  fori. 

The  lex  loci  may  determine  the  binding  form  of  contracts,  but  the  rem- 
edies for  their  enforcement  and  the  punishment  of  fraud  by  civil  action 
are  governed  by  the  lexf^ri.    Id, 

7.  Goods— On  memorandum— Replevin— Code  Civ.  Pro.,  §  560  sub.  1. 
Defendant  obtained  goods  for  examination,  with  the  liberty  of  purchas- 
ing them  upon  certain  conditions  which  remain  unperformed.  The  con- 
tract {Aroviaed  that  the  plaintiffs  did  not  part  with  meir  title  to  the  goods, 
and  tliat  they  were  to  remain  their  property  subject  to  their  order.  De- 
fendant, without  authority,  subsequently  disposed  of  the  goods,  bo  that  the 
plaintiffs  could  not  find  or  retake  ihem,  Heldt  that  the  plaintiffs  were  the 
owners  of  the  propertv  and  had  the  right  to  maintain  an  action  for  the  re- 
covery of  possession  thereof,  notwithstanding  the  sale  of  the  same  by  the 
defendant,  and  that  the  defendant  was  liable  to  arrest  under  section  550, 
subd.  1  of  the  Code.    Myers  v.  Shupeck  (City  Ct.  N.Y.) 289 

N.  Y.  Rep.,  Vol.  m.        102 
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8l  Qbdbb  of — Defraudiko  creditors — Evidence  of  iktentiok. 

Where,  in  January,  1884,  a  linn,  for  the  purpose  of  extending  its  credit, 
made  a  statemeat  to  a  mercantile  aeency,  statins  their  assets  at  $490,000, 
and  liabilities  at  $800,000,  and  in  March  followmg  to  another  firm  stated 
their  assets  at  $521,815,  and  liabilities  at  $859,001,  and  failed  in  September, 
1886,  it  not  appearine^  what  had  become  of  the  property,  excq>t  that  the 
individual  members  had  used  a  large  part  of  the  Ann's  property  for  their 
individual  benefit.  MM,  that  the  last  fact  was  a  material  one  to  be  con> 
sidered  on  a  motion  to  set  aside  an  arrest  on  account  of  fraud.  Hinck 
and  Steinan  Y.  Desiwr  (8ujp.  Ct.) 849 

••  What  facts  conclusively  show  intent  to  defraud. 

It  also  appearing  that  a  larse  and  unusual  amount  of  their  stock  in  trade 
was  sold  at  public  auction  dunng  1884,  that  they  had  borrowed  $40,000  and 
confessed  Judgment  therefor,  by  which  all  the  property  of  the  firm  which 
the  individual  members  had  not  already  sot  into  their  possession  was 
seized  under  execution  and  there  was  noming  left  on  Sleptember  first 
Hdd,  that  the  circumstances  showed  a  deliberate  intent  to  defraud  the 
creditors  of  the  firm  aiid  a  ^ood  ground  for  an  order  of  arrest.  Sherill 
Boper  Air  Mhigine  Co.  v.  Wm.  B,  Harftood,  80  Him,  9,  diUinguLhed.    Id. 

10.  Practice — On  motion  to  set  abide  order. 

The  court  will  not  cons  der  an  application  to  set  aside  an  order  of  arrest 
on  the  ground  of  insufficiency  of  the  papers  on  which  it  was  granted,  and 
as  a  part  of  the  same  motion  an  application  to  set  aside  the  same  order  on 
new  affidavits.  In  such  case  it  will  only  re«ird  the  latter  application  and 
allow  answering  affidavits  to  be  submitted.  Id, 

11.  When  action  for  false  arrest  hat  be  maintained  against  the 
sheriff. 

Where  a  party  was  on  the  limits,  having  been  arrested  on  a  body  execu- 
tion on  a  judgment  for  costs,  and  the  attorney  for  the  judgment  creditor 
signed  an  order  for  his  discharge,  after  which  the  sheriff  again  took  him 
into  custody,  claiming  that  only  the  judgment  creditor  could  sign  the  dis- 
charge: Held,  that  the  sheriff  was  liable  in  damages  for  false  arrest.  Datu 
Y,Bowe(^.Y.  Supr  Ct.) 531 

12.  Costs — Attorney's  lien. 

Although  costs  of  the  successful  party  belong  legally  to  the  party,  yet 
the  attorney  has  a  lien  on  them  for  the  amount  of  his  eompensatUMi,  which 
may  or  may  not  exceed  the  amount  of  the  costs  as  taxed,  and  for  this 
reason  the  attorney  is  master  of  the  judgment  for  costs  and  of  the  remedfes 
given  for  its  collection.    Id. 

ASSAULT  AND  BATTERY. 

1.  Assault— Personal  injury— Loss  of  time  an  item  of  damages— Erro- 
neous CHARGE  TO  JURY. 

In  an  action  for  damages  for  an  assault  it  is  error  for  the  court  to  charge 
the  jury  that  they  might  allow  plaintiff  for  loss  of  time  consequent  upon 
the  assault  where  there  was  no  evidence  as  to  what  the  time  was  worth. 
Sane  v.  Manhattan  Bailway  Co.  (Sup.  Ct.) 145 

t.  Damages  in  action  for. 

In  an  action  by  a  woman  for  damages  for  assault  and  battery  and  false 
imprisonment,  she  is  entitled  to  recover  only  the  damrtges  she'personally 
sustained;  expenses  incurred  by  her  husband  for  her  care  dnring  an  illness 
occasioned  by  the  assault  and  battery  form  no  part  of  such 
BurnJiamY.   }Vebster(N.  Y.  Supr.  Ct.) , 

ASSESSMENT. 
1.  Illegal— Recovery  OF. 

Money  paid  to  prevent  the  enforcement  of  illegal  assessments  may  be 
recovered  back  as  so  much  mon^  received  for  the  use  of  the  party  paymg. 
Schultze  V.  Mayor,  etc.,  of  New  lotk  (Ct.  App.) $4 
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9.  OwnXBSHIP— K0TinCC£fi8ABT. 

Legal  ownership  of  the  assessed  pFopertr  is  not  essential,  even  in  pro- 
ceedings to  reduco  tlie  assessment.  That  light  is  conferred  on  any  person 
**  aggrieved  thereby.'*  So  ^e  right  of  jrestituClon  extends  not  only  to  the 
person  in  whose  name  the  proceedings  were  taken,  but  to  every  one  in 
whose  bdialf  they  were  instituted.    i£ 

B.  Pbocebdino  to  tacatb— Ignorakcb  of    TvrmoxKBs  of  no  avail. 

Where  a  party  became  the  owner  of  real  property  before  the  confirma- 
mation  of  an  assessment,  believing  that  the  same  had  been  laid  and  paid, 
it  appearing  that  upon  inquiry  she  might  have  discovered  the  fact  that  it 
was  not:  neld,  that  this  lack  of  kno^edge  was  of  no  avail;  the  case  is 
parallel  with  that  of  a  party  purchasing  proper^  in  ignoranoe  of  a  mort- 
gage upon  record.    Matter  of  Brawn  («.  Y.  C.  P.) 589 

4.  AssBssMENT— Cannot  be  vacated  ok  account  of  the  omission  of  ant 

DUTY  ON  THE  PABT  OF  AN  OFFICEB — ^LaWB  1880,  CHAP.  500. 

In  a  proceeding  to  vacate  an  assessment  the  petitioner  relied  upon  Iiaws 
of  1880,  chap  650,  which  provides:  "All  officers  charged  with  any  duty 
connected  with  the  imposition  or  confirmation  of  assessments  for  local  im- 
provements in  the  city  of  New  York,  are  hereby  directed  so  to  perform 
such  duty  that  assessments  for  all  local  improvements  heretofore  com- 
ple'ed  shall  be  finally  passed  upon  by  the  board  for  the  revision  and  cor- 
rection of  assessments,  pursuant  to  the  provisions  of  law  relating  to 
assessments  in  said  city,  witiiin  six  months  after  the  passage  of  this  act." 
This  act  was  passed  June  9,  1880,  the  work  to  pay  for  wmch  the  assess- 
ment was  imposed  was  completed  on  or  before  December  28,  1872.  It  was 
urged  that  the  statute  was  mandatory,  and  that  the  assessment  not  having 
been  completed  before  December  9,  1880,  was  void.  Held,  that  this  objec- 
tion was  answered  by  Consolidation  Act,  section  899:  "No  assessscents 
♦  ♦  ♦  shall  hereafter  be  vacated  or  set  aside  •  ♦  for  or  by  reason  of 
the  omission  of  any  officer  to  perform  anv  duty  imposed  u^n  him  *  * 
except  only  in  cases  in  which  fraud  shall  be  shown  and  in  cases  of  re- 
pavement.''^    Matter  ffJ).erinff(N.Y,C.F.) 598 

Q.  Statute  dibxctort. 

Held,  that  the  statute  dted  was  not  mandatory  but  directory  merely.  2d, 

4^,  Ldcitations  to  actions  in  courts  of  law  do  not  afplt. 

The  wcrk  to  pay  for  which  this  assessment  was  laid  was  finished  on  or 
before  December  28, 1872,  and  the  assessment  was  not  confirmed  until  No* 
vember  12,  1885.  It  was  claimed  by  the  appellant  tliat  after  such  length 
of  time  there  is  no  power  in  the  corporation  to  make  the  assessment  for  the 
worlL.  Held,  that  the  various  limitations  to  actions  in  courts  of  law  do  not 
apply.    Id, 

7.  Here  delay  is  not  fraud. 

Mere  delay  in  making  the  assessment  does  not  constitute  fraud  nor  a 
substantial  error  within  the  meaning  of  the  statute.    Id, 

6.  Assumption  by  purchaser  that  assessment  has  been  paid  is  no  ob- 
jection. 

It  is  no  objection  to  the  laying  of  the  assessment  that  it  was  assumed  to 
have  been  paid;  that  it  had  not  might  have  been  ascertained  by  prorer 
inquirv,  and  for  a  failure  in  their  so  do.'ng  the  purchasers  and  not  the  city 
should  s  ujBfer;  the  appellant,  however,  could  not  avail  h  mself  of  any  effect 
of  this  argument,  as  he  had  owned  the  property  assessed  continuously 
from  before  the  doing  of  the  work.    Id, 

9.  Board  of  revision— Powers  limited— How— Cannot  vacate  assess- 
ment. 

The  board  of  revision  and  correction  of  assessment  lists  has  no  Jurisdic- 
tion to  inquire  into  the  orieiral  authority  to  make  an  assessment  or  to 
vacate  the  assessment  for  defect  of  power  in  the  city  to  impose  it,  but  its 
final  action  is  confined  either  to  a  confirmation  of  the  assessment,  or  to  re- 
turning it  to  the  board  of  assessors  for  revision  or  correction.    Jd, 
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10.  IhTEBBST  on  EXFEHBB8  INOUBBED  PBOFIEBLT  INCLTJDSD  IS  u 

Held,  That  interest  on  the  expenses  incurred  in  the  work  was  properly 
Included  in  the  assessment  iaid.  See  Laws  1880,  chapter  555,  section  5, 
suhd  2.    Id. 

ASSIGNMEirr. 

1.  Made  to  tbustee  bt  ezboutive  cohmittee  void. 

It  appearing  that  H.  and  A.  were  trustees  of  the  G.  and  8.  Kfg.  Co.,  a 
sale  to  them  of  the  property  of  said  company  hy  the  executive  committee 
was  fuld  fraudulent  and  void.  The  fact  that  the  trustees  were  deiding  with 
themselves  concerning  trust  property  made  the  transaction  fraudulent  in 
law  and  void  as  against  creditors  of  the  company.  TlUrd  Nat,  Btmkdff 
Buffalo  Y.ElUott^up  Ct.) 890 

d.  Equitable  bet  off — ^When  allowable  as  against  assignee. 

A  court  of  equity  has  the  power  to  permit  an  eouitable  set  ofP  in  cases 
not  within  the  statute  if  from  the  nature  of  the  claims  or  the  situation  of 
the  i)arties  justice  cannot  be  obtained  by  a  cross  action,  and  this,  even 
^  though  the  debt  sought  to  be  set  off,  is  not  due  if  the  defendant  is 
Insolvent.  Smith  v.  mton  (4  N.  Y.,  419),  and  Littlcfield  v.  The  A'bany 
Ckmnty  Bank  (97  N.  Y.,  581);  followed,  Martin  v.  Kummuller  (87  N.  Y.. 
896),  ifery.  Bavis  (22  N.  Y.,  489),  and  Chase  v.  Jsaaes  (5  Paige,  592, 594). 
distinguished.    Bothschild  v.  Mark  (Sup.  Ct.) 471 

8.  For  benefit  of  obeditobs— Clerical  ebbob. 

,  When  the  other  parts  of  a  general  assignment  for  benefit  of  creditors 
show  that  a  clause  directing  the  assignors  to  *'tak  *  possession,"  etc..  of  the 
assigned  property  is  a  clerical  error,  such  clause  will  not  vitiate  the 
assignment    Smithy  BeUaws (Sup.  Ct,) 805 

4  No  befobmation  necessabt. 

It  is  not  necessary  to  reform  the  instrument;  effect  will  be  given  to  its 
apparent  meaning  without  reformation.    Id. 

5.  Eights  of  jxtdohent  cbeditob. 

A  judgment  creditor  cannot  put  any  different  meaning  upon  the  language 
used  tlian  the  assignors  could  have  done.    His  rights  are  me  same.    Id. 

6.  Pabtnebship—Assignment  fob  benefit  of  CBEDiTona— CJonbtbuction 

OF — To  INCLUDE  INDIVIDUAL  PROPEBTY. 

P.  W.  B.  and  W  H  B.  contractors,  made  a  general  assignment  to  V. 
H.  Y.,  for  the  benefit  of  creditors.  The  assi^ment  reads  "Indenture 
made  the  8th  day  of  January.  1876,  between  P  W  B  and  W  H  B.,  co- 
partners doing  business  imder  the  firm  name  of  P  W  B.  and  Son,  parties  of 
the  first  part,  and  V.  H.  Y.  party  of  the  second  part,"  it  continues  "the 
parties  of  the  first  part  are  indebted,"  etc.,  and  further  proceeds  "  the 
parties  of  the  first  part  ♦  ♦  ♦  do  grant,  assign  and  transfer  to  the  party 
of  the  second  part,  all  and  sin^lar  the  real  and  personal  estate  *  *  *  of 
the  parlies  of  the  first  part  *  •  ♦  in  trust  to  sell,  etc..  and  with  the  net 
proceeds  ♦  »  »  pay  first  all  the  debts  •  •  •  of  the  parties  of  the 
first  part  as  such  co-partners,  etc.  Second  •  ♦  ♦  all  the  private  and 
individual  debts  of  the  parties  of  the  first  part  »  ♦  ♦  provided  the  re- 
srective  amounts  of  the  individual  debts  of  the  parties  of  the  first  part 
♦  *  •  provided  the  respective  amounts  of  the  individual  debts  of  each 
of  the  said  parties  does  not  exceed  his  portion  of  the  surplus."  And  pro- 
vision is  then  made  that  no  part  of  the  surplus  due  one  partner  shall  bi* 
applied  in  payment  of  the  debts  of  Uie  other.  At  the  date  of  the  assign- 
ment defendant  held  part  of  the  individual  money  of  P.  W.  B.,  which  had 
been  placed  in  his  hands  by  P.  W.  B.  before  the  assignment,  with  a  view 
to  withhold  it  from  his  creditors.  Thereafter  defendant  paid  this  monev 
to  the  assignee.  This  plain* iff  is  a  judgment  creditor  of  P,  W.  B.  with 
execution  unsatisfied;  his  iudgments  were  obtained  subsequent  to  the 
assignment  on  the  individual  indebtedness  of  P.  W  B.  exi«tine  prior  to  the 
assignment;  he  seeks  to  reach  the  moneys  placed  in  the  hands  of  the  de- 
fendant. Held,  that  the  plaintiff  could  not  recover:  the  assignment  con- 
templated the  appropriation  of  all  the  partnership  and  individual  property 
of  each  partner  first,  to  the  payment  of  the  partnership  debts,  second  the 
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8nrphi8»  if  any.  due  each  partner,  to  the  payment  of  bis  individual  debta. 
Becker  y.  Leonard  {Sup  Ct.) 765 

7.  Not  fraudulent  by  appbopmation  of  inbividual  propbbtt  to  pay- 

ment OF  partnership  debts. 

Held,  that  the  assignment  is  not  made  fraudulent  against  the  individual 
creditors  of  either  partner  because  his  individual  property  is  appropriated 
to  the  payment  of  partnersliip  debts.    Id. 

8.  Action  against  third  party  for  funds  of  assignor— Assignee  not 

necessary  party 

Held,  thai  it  was  not  necessary  to  make  the  assignee  a  party  to  tliis 
action.    Id, 

ATTACHMENT. 

1.  Practice— Commencement  of  action  by  issuance  of  attachment,  and 

its  DISCONTmUANCB  WITHOUT  ENTRY  OF  JUDGMENT— WhEN   NO  BAR  TO 
ANOTHER  ACTION. 

The  plaintiffs  entered  into  an  agreement  with  the  defendant  Branscom 
to  maoofacture  a  large  quantity  of  paper  for  Branscom,  to  be  used  for 
printing  a  book  and  as  securty  for  the  payment.  Branscom  gave  him 
what  proved  to  be  a  forged  note.  Part  of  the  paper  to  be  furnished  under 
the  contract  was  delivered  by  Branscom's  direction  to  defendants  Little  and 
^  Demorest.  and  the  book  was  to  be  printed  thereon  by  them.  Before  any 
of  the  paper,  except  four  i-eams,  had  been  used,  this  action  was  brought 
to  recover  the  paper  Branscom  had  given  to  Little  and  Demorest  a  note, 
on  account  of  their  printing,  which  was  likewise  a  forgery  When  plain- 
tiffs  discovered  that  their  note  was  a  forgery  they  commenced  an  action 
for  fraud,  and  obtained  an  attachment  against  the  property  cf  Branscom; 
but  learning  that  the  paper  had  not  been  printed  'bn,  they  discontinued  the 
other  action  and  commenced  this.  Held,  'that  the  issuance  of  the  attach- 
ment in  the  other  action,  and  its  discontinuance  without  entry  of  judg- 
ment constituted  no  bar  to  this  second  action.     Oonrow  v.  Branscom  (Sup. 

Ct) m 

2.  Right  to  retake  property  obtained  by  fraud 

Independant  of  the  fact  that  L  and  D  had  bestowed  no  labor  on  that 
paper  the  fraud  perpetra'ed  by  Branscom  upon  the  plaintiffs  vitiated  his 
transactions  with  them,  and  as  their  sale  to  him  was  induced  by  such 
fraud  they  had  the  right  after  its  discovery  to  retake  and  reclaim  their 
property  from  any  person,  except  a  transferee  in  good  faith,  for  a  valuar 
ble  consideration.  The  defendants  L  and  D  were  not  such  transferees.  Id. 

8.  Motions  to  vacate — When  they  do  not  conflict  with  each  other- 
Code  Civil  Procedure.  §§  682,  688. 

Attachments  having  been  granted  i^nst  the  defendant's  property,  a 
creditor  of  the  defendant  obtained  a  1ud|2:ment,  and  issuing  an  execution 
thereon  put  it  in  the  hands  of  the  sheriff,  sulsequently  the  judgment 
creditor  made  a  motion  to  vacate  the  attachments  founded  upon  the  affi- 
davits  upon  which  the  attachments  were  granted,  and  proceeding  upon 
the  ground  that  the  affidavits  were  insufficient  in  matter  of  substance,  and 
that  the  officer  acquired  no  jurisdiction  ovei  the  subject  matted  afterwaids, 
and  before  the  determination  of  this  motion,  the  jud^ent  creditor  made 
another  motion  for  the  same  purpose  based  uron  affidavits  disproving  the 
grounds  upon  which  the  attachments  were  issu'ni.  Previous  to  the  de- 
termination of  this  motion,  the  first  motion  was  dismissed;  upon  the  grant- 
ing of  the  second  motion,  it  was  urged  by  the  plaintiffs  that  the  final  de- 
termination of  the  first  motion  after  the  making  of  the  second  superseded 
the  latter,  and  it  was  in  effect  a  rehearing  of  the  same  question  ana  irregu- 
lar He%  that  the  judgment  creditor  nught,  under  the  provisions  of  Code 
Civil  Procedure.  ^  w8  as  a  matter  of  right,  move  to  oismiss  the  attach- 
ments upon  the  merits,  founding  his  application  upon  affidavits  disproving 
or  explaining  the  case  made  by  the  plaintiffs,  although  a  modon  to  vacate 
had  been  denied  founded  upon  the  plaintiff's  affldaidts  used  in  procuring 
the  attachments.     ThalMmer  v.  hays,  etc,  (Sup.  Ct.) 441 
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4.  Res  ai>ji7i>icata— Application  of  thb  dootbinb 

The  doctrine  of  re$  (ufjndicata  does  not  apply  with  the  same  strictnea  to 
decisions  in  interlocutory  motions  as  it  does  to  iudgments.    Id, 

5.  Admission  of  incohfbtent  affidavit— Effect  of. 

Upon  the  argument  of  the  latter  motion  to  vacate  the  attachmentgL  an 
incompetent  attidavit  was  admitted  against  the  plaintiffis'  objection.  JJdd, 
that  the  facts  stated  in  this  paper  being  substantially  stiUea  by  other  wit- 
nesses, and  the  moving  party  having  made  out  a  case  for  the  vacating  of 
the  attachments  independently  of  it.  the  order  should  not  be  reverBecTfor 
the  error  in  permitting  it  to  be  read.    Id, 

t,  Affidavitb  taken  without  thb   state  — Code   Civil   Procedcbe, 
g  844— Waiver  of  objections  to  papers  m properly  made  part  of 

THE  RECORD. 

Several  affidavits  taken  without  the  state  having  been  read  upon  the 
argument  of  the  motion  against  the  appeLant's  objection  that  they  WMe 
not  properly  certified,  these  being  attached  to  the  original  papers,  oerdll' 
cates  in  full  compliance  with  Code  Civil  Procedure,  g  844,  and  them 
original  certificates  having  been  taken  from  the  flies  and  on  the  aigumeot 
of  the  appeal  exhibited  to  the  court  for  its  Inspectkm  for  the  puipoae  of 
meeting  the  objections,  and  no  objection  beinff  made  that  they  were  un 
proper^  made  imrt  of  the  record,  it  was  assumed  that  they  were  so  attached 
with  the  consent  of  the  parties  or  by  the  order  of  the  oourt    li 

ATTORNEYS 
1.  Arrest— When  action  for  false  arrest  icat  be  maintainsd  aoainvt 

THE  SHERIFF. 

Where  a  party  was  on  the  limits,  having  been  arrested  on  a  body  execn- 
tlon  on  a  judgment  foi;  costs,  and  the  attorney  for  the  judgment  creditor 
signed  an  order  for  his  dischisurge,  after  which  the  sheriff  W^n  took  him 
in^  custody,  claiming  that  onfy  the  judgment  creditor  could  sign  the  dis- 
charge Eeid,  that  the  sheriff  was  liable  m  damages  for  false  arrest.  IkitiM 
V.  jBbuHj(N.Y.  Supr.  Ct.) 681 

t.  Costs— Attorney's  lien. 

Although  costs  of  the  successful  party  belong  legally  to  the  party,  yet 
the  attorney  has  a  lien  on  them  f  ..r  the  amount  of  his  compensation,  which 
may  or  may  not  exceed  the  amount  of  the  costs  as  taxed,  and  iot  this 
reason  the  attorney  is  master  of  the  judgment  for  costs  and  of  the  remedies 
given  for  its  collection.    Id, 

ATTORNEYS'  LIENS. 

1.  Code  of  Civil  Procedure.  §  66— Extent  of 

Since  the  amendment  of  section  66  of  the  Code  of  Civil  Procedure, 
passed  in  1879,  every  attorney  or  counsellor,  has,  from  the  commence- 
ment of  an  action,  or  the  service  of  an  answer,  containing  a  counter  claim* 
a  Uen  upon  his  client's  cause  of  action  or  counter  claim  which  attsdies  to 
a  verdict,  report,  decision  or  judgment  in  his  client's  favor,  and  Uie  pro- 
ceeds thereof,  in  whosesoever  hands  they  may  come,  and  which  cannot  be 
tdl&stei  by  any  settlement  between  the  parties  before  or  after  ludnnent ; 
and  such  lien  extends  to  the  whole  of  the  compensation  to  which  he  is 
entitled  for  his  services,  whatever  that  may  be  Whiitaker  v.  N,  Y,  and 
M.B.Ii.Co,  (N.Y.Supr.Ct) 587 

8.  Attorney  has  a  lien  in  evert  action. 

Nor  does  section  66  apply  only  to  actions  on  contract  It  gi^es  a  «ien 
in  every  action,  and  this  being  so.  the  rule  that  a  personal  cause  of  action 
founded  upon  a  tort  is  not  a^isignable.  can  no  longer  be  invoked  to  defeat 
the  legitimate  clainw  of  an  attorney  lor  which  he  bas  a  lien.    Id, 

d.  To  what  extent  attorney  BiAY  make  a  claim  which  will  be  upheld. 

Under  section  66.  the  extent  of  the  compensation  of  an  attorney  for  his 

services  is  governed  by  the  agreement  existing  between  him  and  the  client, 

which  may  be  either  express  or  implied.    But  the  courts  exercise  a  strict 
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superrisioD  over  guch  contracts,  and  ^the  burden  is  upon  the  attorney  to 
show  bj  extrinsic  evidence  that  all  was  fair  and  Just,  and  that  the  client 
acted  understandinfflj.  But  where  an  attorney  does  show  that  all  was  fair 
and  Just,  and  that  the  client  acted  understandinfflj,  the  contract  will  be  .up- 
held and  enforced,  although  by  it  the  attorney  s  compensation  may  have 
been  made  contingent  upon  success,  and  payable  out  of  the  proceeds  of 
the  litigation.     Id, 

L  Champbrtt  and  ifADrrsNAivcB— Whek  stattttb  kot  violated. 

An  attorney  may  now  not  only  agree  with  fajs  client  that  his  compensa- 
tion shall  be  contingent  upon  his  success,  and  payable  out  of  the  proceeds 
of  the  litigation,  but  he  may  also,  without  vioia;tfng  the  statute  reWing  to 
champerty  and  maintenance  acree  to  assume  all  p(XBts  and  expenses  of  the 
UUgaaon,  and  indemnify  his  client  against  them,  as  long  as  he  did  not,  l^ 
the  promise  of  such  an  agreement,  or  by  the  agreement,  stir  up  the  strife 
r  induce  the  litigation.    Id, 

5.   AOREEMENT   AS    TO  COMPENSATION— WhEN  AN  ATTOBNET  WILL  BE  PRO- 
TECTED TO  THE  FULL  EXTENT  OF  HIS  RIGHTS. 

Where,  in  an  action  brought  by  plaintiff  to  recover  damages  for  personal 
injury  in  consequence  of  having  t«en  run  over  by  a  car  of  defendant,  it  was 
agreed  between  T.  and  the  plaintiff  and  the  attorney  in  whose  place  and 
stead  T.  had  been  substituted,  that  his  compensation  for  his  services  in  the 
action  should  be  fixed  at  the  sum  of  $5,000,  which  was  one-half  of  the 
verdict  rendered,  and  in  addition  he  should  have  the  whole  of  the  costs 
and  interests,  and  T.  gave  notice  to  the  defendant  and  its  attorneys  that  he 
had  a  lien  upon  the  Judgment  to  the  extent  of  one-half  thereof,  besides  the 
costs,  and  warning  them  against  any  settlement  or  compromise  without 
his  knowledge  or  consent;  and  plaintiff  afterward,  in  consideration  of 
$8,500  paid  to  him,  executed  and  delivered  to  defendant,  without  the 
knowledge  or  consent  of  T.,  a  satisfaction  piece  of  the  Judgment.  On 
motion  to  vacate  such  satisfaction,  Hdd^  that  the  agreement  was  not  an 
jnfair  one,  and  the  attorney  should  be  protected  to  the  full  extent  of  his 
rights  in  the  premises.    Id. 

<L  How  SUCH  RIGHTS  TO  BE  ENFORCED. 

The  amendment  to  section  66  of  Code  of  Civil  Procedure,  passed  in 
1879,  though  giving  a  more  extensive  lien,  provided  no  new  remeay  for  tiie 
enforcement  of  the  lien.  In  order  to  enforce  it,  therefore,  in  the  case  of  a 
settlement  before  final  Judgment,  the  attorney  while  he  need  no  lonser 
prove  fraud  or  collusion,  must  go  on  with  the  litigation  until  final  judg- 
ment, as  under  the  former  practice.  The  defendtmt  cannot  be  compelled 
to  pay  by  a  mere  order.    Id, 

AUCTIONEER. 

1.  Interest  on  deposit  bt  purchaser. 

Where  a  contract  of  sale  is  not  carried  out  interest  on  a  deposit  with  the 
auctioneer  made  by  a  purchaser  is  not  recoverable,  unless  a  demand  has 
been  made  for  the  return  of  the  deposit.     WciUh  v.Jfi;^^  (N.Y.C.P.)  579 

2.  Expenses. 

It  is  error  in  such  a  case  to  allow  the  plaintiff  purchaser  to  recover  his 
expenses  from  the  auctioneer.    Id. 

BILLS  AND  NOTES. 

1.  Hade  by  lunatic  void. 

Where  a  note  is  made  by  a  lunatic  with  full  knowledge  of  the  condition 
of  the  payee,  it  is  void.  {(ki9es  cited.)    WeHerJUld  v.  Jameson  (Sup.Ct.)  854 

BILL  OP  SALE. 

1.  HoBTGAOE— Bill  of  sale  intended  as  hortoaoe— Laws  of  1888,  chap. 
279,  8  1. 

A  bill  of  sale  of  personal  property  which  by  an  oral  agreement  shall  be 
considered  as  a  mortgage  if  properly  filed  as  provided  m  Laws  of  1888« 
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chapter  279,  §  1»  entitles  the  mortgagee  to  the  immunities  therein  given. 
Prciftony,  Southioick  {8up.  Ct.) 750 

3.  Same — ^Ax^xHORrrY  by  mortoageb  to  sell  property  need  kot  be  filed. 

An  authority  from  one  of  two  separate  mortgagees  to  another  party  to 
dispose  of  their  property  and  to  pay  the  avails  to  the  other  mortgagee, 
such  avails  to  be  applied  to  the  debts  for  which  the  bills  of  sale  haa  been 
previously  given  as  security  need  not  be  filed.  Lakdon,  J.,  dissenting.  Id. 

BOARD  OF  HEALTH. 

1.  New  Rochblle— Power  of— Laws  1885,  chapter  270— Injunction— 

Trespass. 

The  matter  o*"  drains  and  cesspools  is  properly  within  the  cognizance  of 
a  board  of  health,  their  action  as  to  them  should  not  be  restrained  or  the 
question  whether  the.  thing  complained  of  is  a  nuisance  be  tried  first  in 
equity.  If  the  board  proceed  wituout  authority,  or  irregularly,  the  party 
has  a  complete  remedy  by  a  suit  in  trespass.  Sickles  v.  Board  of  Meauh 
(Sup.  Ct) : 151 

BONDS. 

1   Coupons— Rights  of  holders  op  coupons. 

Holders  of  coupons  may  recover  thereon  without  being  interested  in  the 
bonds  from  which  they  are  taken.  McClelland  v.  N,  3.  R,  B,  Co.  (City 
Ct.  N.  Y.) 250 

2.  Holder  of  coupon — ^No  equities  superior  to  holder  of  bond. 

But  the  holder  of  a  coupon  has  no  equities  superior  to  the  holder  of  the 
bond,  and  must  measure  his  rights  and  equities  by  tliat,  and  if  the  bonds  on 
their  face  refer  to  a  mo:  tc^age  the  holders  of  the  coupons  must  consult  that» 
for  they  take  subject  to  .he  stipulations  contained  therein.    Id, 

.  8.  Coupons— Bonds  and  mortgage  must  be  construed  together. 

In  ascertaining  the  legal  rights  of  the  parties  in  such  a  case,  the  coupons, 
bonds  and  mortgage  must  be  construed  together,  and  interpreted  so  that 
effect  may  be  gi .  en  to  all .     Effect  of  waiver  of  default .    Id. 

4.  Authority  to  affix  a  seal— When  implied— When  a  question  of 

fact. 

The  defendant,  McCoy,  was  surety  for  S.  on  a  bond  securing  his  faith- 
ful action  as  plaintiff's  agent.  In  a  suit  on  the  bond  for  condition  broken, 
one  of  the  defenses  interposed  was,  that  the  paper  counted  upon  as  a  bond 
was  not  sealed  when  signed  by  McCoy,  and  that  the  seal  was  placed 
thereon,  thereafter,  without  his  knowledge,  authority  or  sanction.  Bdd, 
that  the  trial  judge  erred  in  ruling  as  follows:  That  inasmuch  as  the  i)aper 
on  its  face  when  si^ed  by  the  defendant  was  in  the  form  of  an  (>rdinaiT 
obligation  of  a  bond,  reading  *'  sealed  with  our  seals  "  and  so  passed  from  las 
lianas  without  dissent  or  remark  as  to  the  seal  or  its  omission,  it  should  be 
field  in  law  that  he  impliedly  assented  t  >  the  putting  on  of  a  seal  to  an- 
swer an  intent  manifest  on  the  face  of  the  instrument;  that  such  should  be 
held  in  law  the  natural  prima  facie  intent  of  the  party  and  was  controlling 
in  the  absence  of  evidence  expressly  showing  a  contrary  intent.  Also, 
held,  that  refusal  of  defendants  request  to  go  to  the  jury  was  error.  Me- 
tropolitan  Life  Ins,  Co,  v.  MeC  j/ {Sup,  Ct.) 781 

6.  When  "  Sealed  with  our  seals  *'  surplusage. 

The  words,  •*  Sealed  with  our  seals"  alone  and  without  any  proof  o^'- 
unde  to  give  them  significance  are  mere  surplusage.  Thev  of  themselves 
neither  invalidate  the  instrument  nor  raise  any  legal  implication  of  an  in- 
tent to  have  it  changed  in  its  legal  effect  in  the  future.    Id, 

BRIBERY. 

1,  Criminal  law— N.Y.  cttt  common  councilmen— Consolidation  act  of 
1882— Penal  Code,  §  72. 

Section  58  of  the  consolidation  act,  passed  July,  1882,  is  superseded  by 
the  Penal  Code,  section  72,  and  the  crime  of  bribery  committed  by  a 
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member  of  the  common  council  of  the  city  of  New  York  is  defined  and 
made  punishable  by  that  section .    People  v.  Jaehne  (Ct.  App.) 11 

2.  Effect  of  section  2143  of  consolidation  act  on  Penal  Code. 

The  provision  in  section  2143  of  the  consolidation  act,  that  the  Penal 
Code  (although  enacted  before  the  cons  :lidation  act)  is  **  to  have  the  same 
effect"  upon  the  consolidation  a -t  **as  if  it  had  been  passed  after  that  act," 
does  not  transcend  tlie  power  of  the  legislature.  It  subordinates  the  con- 
solidation act  to  the  Penal  Code  wherever  the  two  are  in  conflict.    Id. 

8.  Penal  Code  embraces  provisions  as  to  bribery  of  all  public  offi- 
cers. 

The  sections  of  the  Penal  Code  as  to  bribery  are  so  comprehensive  as  to 
Include  within  their  provisions  all  public  officers  within  the  state  of  what- 
ever character  or  grade.    Id.  ' 

4  How  FAR  charter  acts  rfpealed  by  Penal  Code. 

Section  125  of  the  Penal  Code  was  not  intended  to  except  from  its  opera- 
tion all  penal  previa  ons  in  charter  acts,  and  that  thty  should  remain  in 
force  uimfTectad  by  the  Penal  Code.  It  is  to  be  construed  as  saving  only 
those  penal  provisions  of  charter  acts  which  are  not  covered  by  the  provis- 
ions of  the  Penal  Code.     Rapallo  and  Earle,  JJ.,  dissenting.    Id. 

6.  Confession— Additional  proof — Code  Crim  Pro.,  g  895. 

Where,  on  the  trial  of  a  person  for  a  crime,  in  addition  to  his  confession 
there  is  proof  of  circumstances  which,  although  they  may  have  an  innocent 
construction,  are  nevertheless  calculated  to  suggest  the  commission  of 
crime,  and  for  the  explanation  of  which  the  confession  furnishes  the  key, 
the  case  cannot  be  taken  from  the  jury  for  non-compliance  with  the  re- 
quirements of  the  statute.    (Code  Cnm.  Pro.,  §  895.)  Id. 

iK  Corpus  delicti.  Proof  of. 

The  words  of  the  statute,  "additional  proof  that  the  crime  charged  has 
been  committed,"  seems  to  imply  that  the  confession  is  to  be  treateu  as  evi- 
dence of  the  coi-pus  del'cii,  though  insufficient  without  c^^rroboration  to 
warrant  a  conviction.    Id. 

BROOKLYN  (CITY  OF). 
1.  Fire  departbcent— Cobcplaint   of   incapacity   of   fireman  —  Laws 
1880,  chapter  877. 

If  the  written  complaint  of  incapacity  presented  to  the  fire  commis- 
sionera  informs  the  fireman  of  the  exact  facts  charged  a^inst  him  it 
is  sufficient,  and  reference  to  section  14,  title  18,  of  the  city  charter  as 
authority  for  the  charge  is  surplusage.  People  ex  rel.  Pennie  v.  Com'n 
MreDept.iSup.Ci) 144 

BUILDING  LAWS. 
1.  Penalty— Laws  1885,  chap.  456,  g§  80,  505. 

The  defe.idant,  pursuant  to  Laws  1885,  chap.  456.  §  30.  submitted  to 
the  superintendent  of  buildings  specifications  and  plans  for  buildings 
which  he  proposed  to  erect;  these  wore  approved  and  the  buildings  com- 
plied with  the  plans  in  eveiy  respect,  except  as  to  Ihe  thickness  of  the 
chimney  breasts.  Laws  1885,  chap.  456,  §  505,  provides  a  penalty  for 
erecting  buildings  in  violation  of  the  methods  of  construction  required  by 
said  act,  and  also  a  penalty  for  any  violatirn  of  the  provisions  of  the  title. 
Held,  that  there  was  no  penalty  created  and  imposed  for  non-conformity  to 
the  plans  and  speci  ications  filed  and  approved  in  the  matter  of  chimney 
breasts.  That  a  pena  ty  must  be  expressyr  created  and  imposed  by  statute, 
and  cannot  be  raised  oy  implication.  Fire  Department  v.  Braender  (N. 
Y.  C.  P.) .V. 580 

CARRIER. 
1,  Action  against  for  goods  damaged— Necessary  to  prove  condition 
of  when  cobfmitted  i'o  his  care. 
In  an  action  against  a  carrier  for  damages  to  goods  committed  to  them, 

N.  Y.  Rep.,  Vol.  IH.        103 
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in  order  to  show  damage  by  negligence  on  the  part  of  the  defendant,  it  m. 
1  necessary  that  the  plaintiff  shoiud  prove  the  condition  of  the  goods  when 
delivered  to  the  carrier,  and  if  shown  lo  be  in  good  condition  at  that  time, 
it  is  incumbent  on  the  defendant  to  show  that  their  damaged  condition 
when  delivered  by  him  was  not  due  to  any  cause  by  which  he  is  rendered 
liable.    Brooks  v.  IHnsmore  (N.  Y.  C.  P.) 687 

2*   No  PRESUMPTION  AB  TO  GOOD  CONDITION. 

There  is  no  presumption  that  the  goods  were  delivered  to  the  defendant 
in  good  condition,  nor  that  they  remained  in  safe  hands  after  their  delivery 
by  the  defendant.    Id, 

CASE  AND  exceptions; 

L  pRACnCB — ApPBAI/— How    to     limit  TIME    TO    MAKE   Ain>    SEBYB    CASE 

AND  BxcEPTioNft— Code   Civ.   Pbo.,  §§  1861,  994~Sx7PRBme  court 

BULE,  No.  82. 

Service  of  a  iudgment,  with  written  notice  of  entry  thereof  upon  the 
judgment  debtors  attorney,  limits  the  right  to  appeal  to  thirty  days,  but  it 
has  no  other  effect.  Vv  here  the  trial  in  before  the  court,  or  a  referee,  to 
Hmit  the  time  within  which  exceptions  can  be  taken  and  tiled,  or  a  case 
made  and  a  copy  thereof  served  upon  the  opposite  party,  service  of  a  copy 
of  the  decision  or  report  must  be  made  upon  the  opposite  party  Tne 
appelant  is  not  in  default  for  not  filing  his  exceptions  or  making  a  case 
until  ten  days  after  such  service.  See  Code  av.  Pro.,  §§  1851,  9W; 
supreme  court  rule.  No.  82.     JSc/itoarto  v.  WMer  (Ct.  App.) 611 

2.  Code  Civ.  Pro..  g§  994.  997,  C98. 

The  appellant  m  such  a  case  is  not  required  to  prepare  a  case  to  be  settled 

•  asroquiredby  CodeCiv.Pro.,  ^  997,  but  he  may  file  exceptions  (section  994) 

to  the  findings  of  the  trial  judge  u^on  que  tions  of  law,  and  may  have  hu 

appeal  heard  upon  those  exceptions  without  any  case,  as  provided  by 

section  998.    Id. 

CERTIORARI. 

When  order  dismissing,  appealable. 

An  order  which  simply  quashes  a  common  law  certiorari  is  not  appeal- 
abe  to  the  court  of  appeals,  because  the  issuing  of  the  writ  rests  in  the 
discretion  of  the  court  and  consequently  it  can  in  its  discretion  recall  or 
quash  the  writ  without  passing  upon  the  validity  cf  proceeding  sought  to 
be  reviewed,  but  where  the  order  ad  jucicates  that  the  proceedings  brought 
up  by  the  writ  are  valid  and  free  from  error,  the  juagment  quashing  the 
writ  Is  not  rendered  in  t..e  di.crction  of  th6  court.  People  v  Fire  Com"r$ 
qf  Brooklyn  (Ct.  App.) 615 

CHECKS. 

Iiin>OBSEMKNT — ^DEFENSE. 

A.  draws  his  check  payable  to  the  order  of  B,  for  an  incor-ect  amount 
Hj  discovers  the  error,  and  wi;hout  delivering  the  check  to  B,  or  inform- 
ing B,  of  its  existence,  A  to  correct  the  error  authorized  his  bookkeeper 
to  deposit  the  checks  lo  his  credit,  and  to  ])ay  the  correct  amount  due  B. 
The  book-keeper  does  Uiw  after  endorsing  the  payee's  name  thereon. 
•  Held,  that  the  depository  who  subsequently  collected  the  proceeds  cdnnot 
defend  against  his  depositor  on  the  ground  that  perchance  B,  may  some- 
time or  other  claim  the  money  on  the  theory  that  his  endorsement  was 
forged.    BenditY.  Can^  {City  Cu'S.Y.) 263 

CITY  COURT  OF  NEW  YORK. 
!•  HAin>AMus — Cnr  coukt  no  jurisdiotion  to  issue— Rules  regulatikg 

THE  jurisdiction  OP  THE  CITY  COURT. 

The  city  court  is  not  a  superior  city  court  (Code  Civ.  Pro.,  §  8848),  and  is 
limited  to  the  jurisdiction  which  the  legislature  expressly  confers  uj  on  it. 
with  such  olhei  incidental  authori  y  as  mav  be  necessary  to  give  pro^r 
eflPect  to  the  powers  expressly  conferred.  People  v.  Board  of  Excise  (City 
Ct.  N.Y.) 258 
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8.  Board  of  Excise. 

The  city  court  of  New  York  has  no  jurisdiction  to  issue  writs  of  man- 
damus against  the  Board  of  Excise.    Id, 

8.  Constitutional  law— Appeal  fuom  city  court  of  New  York— Act 

DEPRIVING  the  NbW  YORK  COURT  OF  COMMON  PLEAS  OF  ITS  POWER 
TO  REVIEW  JUDGMENTS  OF  THE  CITY  COURT  OF  NeW  YoRK  IS  UNCON- 
STITUTIONAL— Laws  of  1876,  chap.  448,  §  191  amended  by  Laws  of 
•  1886,  CHAP.  418,  §  1,  sued.  3,  New  York  constitution,  ar^t.  6, 5$  12. 
The  act  of  188iJ,  L.of  1886,  chup.  418,  §  1,  sub  2,  is  unconstitutional  in  so 
far  as  it  deprives  tlie  New  York  court  of  common  pleas  of  its  jur.sdiction 
and  power  to  review  the  judgments  of  marme  (city)  court  which  it  possessed 
at  the  time  of  the  adoption  cf  article  6,  sec.  12  of  the  New  York  state  con- 
stitution which  rendered  that  power  permanent  and  placed  it  beyond  the 
reach  of  the  legislature,    uutkoff,  etc.,  v.  Uemorest,  ett,  (Ct.  App  ). . . .  681 

CIVIL  DAMAGE  ACT. 

Laws  1873,  chap.  646— Joint  action  against  lessor  and  lessee— Exem 
plary  damages. 

The  civil  damage  act  creates  a  cause  of  action  unknown  to  the  common 
law;  by  it  both  tue  lessor  and  lessee  of  premises  on  which  liquor  is  sold, 
they  having  knowledge  of  the  fact,  are  declared  liable  fo/all  damages  sus* 
tained,  and  for  exemplary  damages.  In  a  joiut  action  against  the  lessor 
and  lessee  und  t  the  statute,  evidence  bcin^  adduced  sulBcient  to  make 
out  a  case  against  the  lessee  for  exemplary  uama;^,  in  order  to  hold  the 
lessor  jointnr  liable  therefor,  it  is  not  necessary  to  show  that  he  himself 
has  personally  done  any  wrong  with  respect  to  this  particular  sale  of 
liquors,  but  merely  tliat  he  sustained  the  relation  to  his  wrong  doing 
tenant,  which  the  statute  defines.  Learned,  P.  J.,  dissenting.  Bcid  v. 
r<»ic* J*^6r  (Sup.  Ct.) 704 

CODE  OP  CIVIL  PROCEDURE. 

1,  Section  66— Attorney's  lien— Extent  of. 

Since  the  amendment  of  section  66  of  the  Code  of  Civil  Procedure, 
passed  in  1379,  every  attorney  or  counsellor,  has,  from  the  commence- 
ment of  an  action,  or  the  service  of  an  answer,  containing  a  counterclaim, 
a  Hen  upon  his  client's  cause  of  action  or  count,  r  claim  which  attaches  to 
a  verdict,  report,  decision  or  judgment  in  his  client's  favor,  and  the  pro- 
ceeds thereof,  in  wliosesoever  hands  they  may  come,  and  which  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after  judgment ; 
and  such  lien  extends  to  the  whole  of  the  compensation  to  which  he  is 
entitLd  for  his  services,  whatever  that  may  be.  Whittaker  v.  N.  T.  and 
lLB.Il.Co.  (N.Y.Supr.Ct.) 587 

8.  Attorney  has  a  lien  in  every  action. 

Nor  does  section  C6  apply  only  to  actions  on  contract.  It  gives  a  lieu 
in  every  action;  and  tliis  boin^  so,  the  rule  that  a  personal  caure  of  action 
founded  upon  a  tort  is  not  aisi(^able,  can  no  longer  be  invoked  to  defeat 
the  legitimate  claims  of  an  attorney  lor  which  he  has  a  lien.    Id, 

8. ^To  WHAT  extent  attorney  may  hake  a  claim  which  will  bb  ' 

UPHELD. 

Under  section  66,  the  extent  of  the  compensation  of  an  attorney  for  his 
services  is  governed  by  the  agreement  existing  between  him  and  the  client, 
which  may  be  either  express  or  implied.  But  the  courts  exerci  e  a  strict 
supervision  over  such  contracts,  and  the  burden  is  upon  the  attorney  to 
show  by  extrinsic  evidence  that  all  was  fair  and  just,  and  that  the  client 
acted  undcrstandingly.  But  where  an  attorney  does  show  that  all  was  fair 
and  just,  and  that  the  client  acted  undcrstandingly,  the  contract  will  be  up- 
held and  enforced,  although  by  it  the  attorney  s  compensation  mny  have 
been  made  contingent  upon  success,  and  payable  out  of  the  proceeds  of 
the  litigation.    Id, 

4 Champerty  and  maintenance— When  statute  not  violated. 

An  attorney  may  now  not  only  agree  with  his  client  that  his  compensa- 
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tion  shall  be  contingent  upon  his  success,  and  payable  out  of  the  proceeds 
of  the  litigation,  but  he  may  also,  without  violating  the  statute  relating  to 
champerty  and  maintenance  agree  to  assume  all  costs  and  expenses  of  the 
litigation,  and  indemnify  his  client  against  them,  as  long  as  he  did  not,  by 
the  promise  of  such  an  agreement,  or  by  the  agreement,  stir  up  the  strife 
or  induce  the  litigation.     Id, 

6.  Agreement  as  to  compensation — When  an   attorney  wilIj 

BE  protected  to  THE  FULL  EXTENT  OP  HIS  RIGHTS. 

Where,  in  an  action  brought  by  plaintiff  to  recover  damages  for  personal 
injury  in  consequence  of  havingj  been  run  over  by  a  car  of  defendant,  it  was 
agreeJi  between  T.  and  tlie  plaintiff  and  the  attorney  in  whose  place  and 
stead  T.  had  been  substitutea,  that  his  compensation  for  his  services  in  the 
action  should  be  fixed  at  the  sum  of  $5,000,  which  was  one-half  of  the 
verdict  rendered,  and  in  addition  he  should  have  the  whole  of  the  costs 
and  interests,  and  T  gave  notice  to  the  defendant  and  its  attorneys  that  he 
had  a  lien  upon  the  judgment  to  the  extent  of  one-half  thereof,  l>esides  the 
costs,  and  warning  them  against  an^  settlement  or  compromise  without 
his  knowledge  or  consent;  and  plaintiff  afterward,  in  consideration  of 
$3,500  paid  to  him,  executed  and  delivered  to  defendant,  without  the 
knowledge  or  consent  of  T.,  a  satisfaction  piece  of  the  judgment.  On 
motion  to  vacate  such  satisfaction,  IL  id,  that  the  agreement  was  not  an 
unfair  one,  and  the  attorney  should  be  protected  to  the  full  extent  of  his 
rights  in  the  premises.    Id. 


-How  SUCH  RIGHTS  TO  BB  ENFORCED. 


The  amendment  to  section  66  of  Code  of  Civil  Procedure,  passed  In 
1879,  though  giving  a  more  extensive  lien,  provided  no  new  remeay  for  the 
enforcement  of  the  lien.  In  order  to  enforce  it,  therefore,  in  the  case  of  s 
settlement  before  final  judgment,  the  attorney  while  he  need  no  longer 
prove  fraud  or  collusion,  must  go  on  with  the  litigation  until  final  judg- 
ment, as  under  the  former  practice.  The  defendant  cannot  be  compeUSl 
to  pay  by  a  mere  order.    Id. 

7.  Section  111 — Arrest— Order  of. 

The  relator  was  arres  ed  by  virtue  of  an  order  of  arrest  granted  in  an 
action  brought  by  hii  wife  to  pr.  cure  a  separation.  He'.d,  that  such  an 
order  of  arrest  is  not  a  mandat  ?  \o  enforce  the  recovery  of  a  su  n  of  money 
within  I  he  meaning  of  section  111  of  the  Code  of  Civil  Procedure,  as 
amended  by  section  8  of  chapter  612  of  the  Laws  of  1886,  and  the  prisoner 
is  not  entitled  to  his  dlschargj.     People  ex  rd,  CohtnY,  Grant  (Sup.Ct.)  186 

8.  Section  801,  subd.  1— Replevin— Goods  bold  on  memorandum— Arrest. 

Defendant  obtained  goods  for  examination,  with  the  liberty  of  purchas- 
ing them  upon  certain  conditions  which  remain  unperformed.  The  con- 
tract  provided  that  the  plaintiffs  did  not  part  with  their  title  to  the  goods, 
and  that  tliey  were  to  remain  their  property  subject  to  thehr  order.  De- 
fendant, witliout  authority,  subsequently  disposed  of  the  goods,  so  that  the 
plaintiffs  could  not  find  or  retake  ihcm,  Ileld^  that  the  plaintiffs  were  the 
owners  of  the  property  and  had  the  right  to  maintain  an  action  for  the  re- 
covery of  possession  thereof,  notwithstanding  the  sale  of  the  same  by  the 
defendant,  and  that  the  defendant  was  liable  to  arrest  under  section  550, 
subd.  1  of  the  Code.    Myers  v.  Bhupeck  (City  Ct.  N.  Y.) 289 

9.  Section  890— Statute  of  Limitations. 

Where  under  Code  of  Civil  Procedure,  section  890,  the  defendant  relied 
on  the  defense  that  an  action  agairst  him  on  the  note  in  suit  was  larrcd  by 
the  statute  of  limitations  of  the  state  of  Iowa,  the  court  properly  guided 
its  determination  by  the  decisions  of  the  Iowa  supreme  court.  Hotoe  v. 
Fa^  (N.  Y.  C.  P.) ..  676 

10.  Sections  419,  420,  8288,  8258— Extra  allowance— How  computed— 
When  improperly  allowed. 

In  an  action  brought  for  an  accounting  of  an  alleged  partnership,  it 
having  been  decided  that  there  was  no  partnership,  and  no  affidavits  being 
made  which  establish  the  value  of  the  subject  involved,  JBdd^  that  the 
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extra  allowance  was  improperly  allowed  to  the  defendant;  the  extra  aBow- 
ance  is  to  be  computed  upon  the  sum  recovered  or  claimed  on  the  value  of 
the  subject  matter  involved.  Code  Civil  Procedure,  §  8283.  Adams  v. 
8uUimn(Sup  Ct.) , 707 

11, ^Notice  with  summons— Effect  of. 

Such  an  action  not  being  one  included  in  Code  Civil  Procedure,  §  420,  a 
notice  attached  to  the  summons,  pursuant  to  section  419,  does  not  show 
the  amoimt  claimed.    Id, 

IdL  Section  448 — Numekous  parties— One  or  more  mat  bub  for  all. 
AY  here  the  question  is  one  of  a  common  or  general  interest  of  many  per- 
sons, or  where  the  persons  who  might  be  made  parties  are  veiy  numerous, 
and  il;  may  be  impracticable  to  brinff  them  all  before  the  court,  one  or 
more  may  sue  for  the  benefit  of  aU,  and  the  various  a.legations  in  the  com- 
plaint in  relation  to  the  damages  which  will  be  caused  to  such  other  parties 
are  not  irrelevant.    Astor  et  al.  v.  Arcade  Railway  Co,  (Sup  Ct ) 188 

18.  Sections  451,  721 — Demurrer— When  frivolous— Remedy  for  mib> 
nomer  07  party. 

Where  there  is  a  misnomer  of  an  alleged  party  defendant,  his  remedy  is 
by  answer  and  not  by  demurrer,  and  a  demurrer  in  such  case  will  be  held 
frivolous     Qannon  v.  Myars  (Sup.  Ct.) 199 

14.  Section  481— Complaint— Improper  joinder  op  causes  op  action 

Where  in  an  action  to  have  a  trust  sought  to  be  created  by  a  testator 
declared  void  for  th  j  reason  that  it  illegally  suetoends  the  power  of  aliena- 
tion of  the  property  described  in  the  complaint,  it  is  not  an  improper 
joinder  cf  causes  of  action  to  ask  for  relief  against  a  deed  from  the 
executors  to  third  parties  who  are  Joined  as  defendants.  HeTidtnon  v. 
.fifoiMfoiw/i  (Sup.  Ct.) 197 

15.  Section  494 — Answer  BBTTma  up  new  matter  by  way  of  defense 
— May  be  demurred  to. 

The  complaint  alleged,  that  defendant,  (a  married  woman),  is  In  the 
possession  of  the  premises  carrying  on  business  therein,  and  that  she  sold 
to  divers  persons  whose  names  are  unknown,  £pirituous  liquors,  etc.,  to  be 
drank  thereon,  without  having  a  license,  etc.  The  defendant  averred  in 
her  answer  that  she  is  a  married  woman,  that  for  many  years  last  past  she 
has  been  HvId^  and  cohabiting  with  her  husband  at  the  place  and  on  the 
premises  descnbed  in  the  complaint,  that  he  is  now  living  and  liable  for 
the  claimed  penalty  and  not  the  defendant.  That  he,  as  the  husband  of 
defendant,  is  a  necessary  party  and  should  be  joined  with  her  as  a  cade- 
fendant.  Held,  that,  the  answer  sets  up  new  matter  by  way  of  a  defense 
within  section  494  Code  Civil  Procedure,  and  is  therefore,  the  subject  of  a 
demurrer.     Com* rs  of  Excise  of  Utica  v.  Palmer  (Sup.  Ct.) 200 

16.  Section  601,  bubd.  2,  and  §  507-~Counter-claim— Judgment  allowed 
AS  counter-claim  in  an  action  on  undertakinq. 

One  of  the  defendants  brought  an  action  against  this  plaintiff  and  ob- 
tained an  order  for  his  arrest,  the  other  defendants  becoming  sureties  on 
the  undertaking  required,  the  order  of  arrest  was  vacated;  subsequently 
judgment  was  obtained  against  this  plaintiff,  who  now  brings  action  for  the 
damages  sustained  by  him  by  reason  of  the  arrest  Prior  to  the  commence- 
ment of  this  action  each  of  the  defendants  became  possessed  of  a  third 
interest  in  the  judgment  obtained  in  the  former  action,  and  now  set  that 
judgment  up  as  a  counter-claim.  Ile^d,  that  at  common  law  a  ludgment  is 
a  cause  of  action  on  contract  of  the  highest  nature  known  to  the  law,  that 
this  cause  of  action  is  within  the  provisions  of  Code  Civ.  Pro.,  §  501,  Sub. 
2and§507.    ComeUy.  D(mamn{C\XjQi,'^,Y,) 261 

17.  —^Counter-claim — ^Requirements  as  to, 

A  coun'er-claim  to  be  available  must  belong  to  the  defendant  at  tbe 
time  of  the  commencement  of  the  action.  Moody  v.  Steele  (City  Ct. 
K.  Y.) 269 
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18.  Section  511 — Practicb— Motions  and  ordbbs — Order  under  sectior' 
511,  that  action  be  severed  and  judoicent  be  given  for  the  part 

OF  plaintiff's  claim    ADMITTED  MAY  BE  MADE  EX  PARTE. 

Where  defendant's  answer  admits  part  of  plaintiff's  claim,  an  order 
under  section  511,  Code  of  Civil  Procedure,  tbat  tlie  act  on  be  severed  and 
that  plaintiffs  have  judgment  for  the  part  admitted,  may  be  made  ex  parte, 
although  in  general  it  may  be  better  practice  to  require  notice  to  be  given; 
and  where  the  defendants  are  not  prejudiced,  the  order  should  not  bie  dis- 
turbed.   SliavDY,  Coleman  &,  Y.  Supr.  Ct.) .- 534 

19.  Section  521— Answer  demanding  determination  of  rights  of  de- 
fendants BETWEEN  THEMSELVES. 

The  provisions  of  section  621  of  the  Code  of  Civil  Procedure,  that  where 
the  judgment  may  determine  the  ultimate  rights  of  two  or  more  defend- 
ants,  as  between  themselves,  a  defendant  who  requires  such  a  determina- 
tion must  demand  it  in  his  answer,  and  must  serve  a  copjr  of  his  answer 
upon  each  of  the  defendants  to  be  affected  by  the  determination,  do  not 
apply  except  in  the  case  of  a  co-defendant  who  has  appeared  in  the  action. 
Parfcery.  Cammereial  Tel.  Co,  (Sup.  Ct.).. 174 

80.  Section  544— Pleadings — Supplemental  answer — When  allowed. 
The  complaint  contained  three  counts,  one  on  a  promissory  note  made 
by  one  B  and  defendant  to  plaintiff;  to  this  defendant  interposed  an  answer 
which  was  served  on  April  17,  1886,  the  action  having  been  commenced  on 
March  8d.  A  reply  to  the  counter-claim  coutained  in  the  answer  was 
served  on  June  2d.  On  August  6th  defendant  noticed  a  motion  for  leave  to 
serve  a  supplemental*  answer,  which  was  argued  on  August  24th  aui 
denied.  The  proposed  supplemental  answer  in  part  alleged  that  in  March, 
1886,  B  brought  an  action  in  the  justice's  court  against  the  plaintiff  herein, 
and  that  the  plaintiff  did  not  set  up  this  note  as  a  counter-claim,  and  that 
defendant  signed  the  note  as  surety  for  B,  of  which  plaintiff  had  notice  at 
the  time.  The  defendant  claims  tliat  by  a  neglect  to  interpose  this  note  as 
a  counter-claim,  plaintiff's  claim  thereon  became  extinguished.  And  that 
as  the  clai  n  against  the  principal  is  extinguislied,  that  against  the  surety 
is  also.  There  being  no  doubt  that  this  answer  was  offered  in  good  faith, 
tlje  question  involved  being  important,  and  no  such  laches  appearing  as 
should  prevent  the  defendant  from  making  what  she  believed  to  be  a 
good  defense,  it  was  on  appeal  ordered  that  the  order  of  the  lower  court 
be  reversed  and  the  defendant  allowed  to  serve  her  supplemental  answer. 
Dusty  y.  Larmng  (Sup.  Cu) 699 

21.  Section  572 — Execl^tion  against  the  person. 

A  judgment  was  entered  against  a  defendant  on  or  about  January  18, 
1884,  and  affirmed  upon  app^-al  in  April,  1884;  executions  against  the 
property  were  issued  May  21,  1886,  and  returned  unsatisfied  July  20,  1^; 
thereupon  executions  against  the  defendant's  person  wee  Issued  July  28, 
1886,  and  returned  endorsed  "Not  found,"  September  27,  1886;  alia* 
executions  against  the  person  were  issued  October  2,  1886.  ff4hd,  that  as 
prior  to  the  amendment  of  section  572  of  ihe  Code  of  Civ.  Pro.,  pa^cd 
June  15,  1886,  the  plaintiff  was  not  under  a  duty  to  enter  a  judgment 
except  the  defendant  was  in  actual  custody,  which  was  not  tlie  case,  hence 
he  was  not  chargeable  with  neglect  within  the  meaning  of  the  section, 
although  the  executions  were  not  Issued  within  three  months  after  tlie 
entry  of  judgment.    De  Silver  v.  EMen  (N.  Y.  Supr.  Ct.) 582 

23.  Section  620 — Summary  procebdingb— Unauthorized  appearance  of 
attorney— Undertaking. 

In  an  action  brought  by  P,  against  G,  and  another,  Judgment  was 
entered  against  6.,  no  summons  or  complaint  having  been  served  upon 
her  and  no  one  having  been  authorized  to  appear  as  her  attorney.  An  at- 
torney appeared  without  her  authority  and  judgment  was  entered  as  upon 
a  default  in  answering.    On  this  j'^dgment  execution  was  L^sued  and 

g remises  belonging  to  G.  were  sold,  P.  becoming  the  purchaser.  One  L. 
aving  obtainea  a  judgment  against  G.  took  an  assignment  of  theiudg- 
ment  Irom  P.  and  redeemed  tlie  premises  before  mentioned,  rereivmg  a 
sheriff's  deed.     Thereafter  he  brought  summary  proce(.xiings  to  eject  6., 
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and  G.  brought  this  action  to  restrain  such  proceedings.  Edd,  that  the 
proceedings  that  G.  seeks  to  restrain  are  not  proceedings  xiton  a  jud^ent 
for  a  sum  of  money  and  that  an  undertaking  complying  with  the  provisions 
of  section  620  of  the  Code  of  Civil  Procedure  was  sufficient.  Guman  v. 
Prentta  (Sup,  CU) .   .        644 

28.  Sections  682,  683— Attachment— Motions  to  vacate- When  they  do 
not  conflict  with  each  other. 

Attachments  having  been  granted  against  the  defendant's  propertj^,  a 
creditor  of  the  defendant  obtained  a  judgment,  and  issuing  an  execution 
thereon  put  it  in- the  hands  of  the  sheriff;  subsequent^  the  judgment 
creaitor  made  a  motion  to  vacate  the  attachments  founded  upon  the  ^• 
davits  upon  which  the  attachments  were  granted,  and  proceeding  iipon 
the  ground  that  the  affidavits  were  insufficient  in  matter  of  substance,  and 
that  the  officer  acquired  no  jurisdiction  over  the  subject  matter;  afterwards, 
and  before  the  determination  of  this  motion,  the  judgment  creditor  made 
another  motion  for  the  same  purpose  based  ui:on  affidavits  disproving  the 
grounds  upon  which  the  attachments  were  issued.  Previous  to  the  de- 
termination of  this  motion,  the  first  motion  was  dismissed;  upon  the  grant- 
ing of  the  second  motion,  it  was  urged  by  ihe  plaintiffs  that  the  final  de- 
termination of  the  first  motion  after  the  making  of  the  second  superseded 
the  latter,  and  it  was  in  effect  a  rehearing  of  the  same  question  and  irregu- 
lar. Be  d,  that  the  judgment  creditor  might,  under  the  provisions  of  Code 
Civil  Procedure,  §  ^,  as  a  matter  of  ri^ht,  move  to  dismiss  the  attach- 
ments upon  the  merits,  founding  his  application  upon  affidavits  disproving 
or  explaining  the  case  iradc  by  the  plaintiffs,  although  a  motion  to  vacate 
had  been  denied  founded  upon  the  plaintiff's  affidavits  used  in  procuring 
the  attachments.     2  haUuimtr  v.  Lays,  etc,  (Sup.  Ct.) 441 

1^  Section  723 — Practice — Afpidavit&— Effect  of  omitteno  venue — 
Amendment. 

The  venue  of  an  affidavit  is  prima  facte  evidence  of  the  place  where  it 
was  sworn  to,  and  an  affidavit  wanting  a  venue,  or  a  statement  in  the 
jurat  as  to  where  it  was  taken  contains  no  evidence  that  it  'was  s  *  om  to 
within  the  jurisdiction  of  the  officer  administering  tjie  oath,  and  it  is  piima 
facte  a  nullity.  But  the  omission  does  not  invalidate  the  ( ath  or  render  it 
a  nullity  if  it  be  shown  that  it  was  duly  adminis'.ered  by  a  proper  officer 
within  his  jurisdiction.  The  omission  may  be  supplied  by  amendment 
under  Code  Civil  Procedure,  §  723.    ^mith  v.  CoUier  (Sup.  Ct.) 172 

25.  Sections  768,  1210— Practice  —  Judgment — Entry   of  —  Nunc   pro 

TUNC 

Where  an  action  was  brought  aerainst  parties  jointly  liable  rpon  a  lease, 
one  of  whom  was  not  served  will  the  summons  and  verdict  rendered  for 
th  ^  pla  ntiff ,  and  the  entry  of  judgment  stayed.  Held,  that  the  court  had 
power  to  enter  judgment  nwnc  pro  tunc,  as  of  the  date  of  the  veidict,  upon 
notice  to  the  attorneys  of  the  parties,  where  the  provisions  of  Code  Civil 
Procedure,  §  1210  as  to  entiy  of  memorandum  of  the  parties'  death  are 
complied  with.    Longy.  Stafford  (Ct.  App.) 87 

186.  Sfction  76 ' — Judgment— Entry  of — Death  of  party  after  verdict 
— Referee  to  compute  in  foreclosure— Report  of,  not  within 
this  section. 

In  an  action  for  the  foreclosure  of  a  mortgage,  where  all  the  defendants, 
except  infans,  had  made  default,  and  the  latter  had  interposed  the  usual 
general  answers  by  guardian  ad  litem,  a  referee  was  appointed  to  compute 
the  amount  due  to  the  plaintiff  for  principal  and  interest  upon  the  bond 
and  mortgage,  set  forth  in  the  plaintiff's  complaint,  and  also  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  plaintiff's  complaint,  and  to 
examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any  payments  which  have 
been  made.  Held,  that  the  report  of  such  a  referee  was  not  a  report 
witliin  the  meaning  of  section  763,  Code  of  Civil  Procedure;  the  provision 
contemplates  a  decision  by  a  referee  which  determines  the  rights  of  the 
parties  to  the  controversy.     Smith  v,  Joyce  (N.  Y.  C.  P.) 660 

27.  Section  82ft— Indorsement. 

An  endorsement,  though  evidence  of  a  personal  transaction  with  a  de- 
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ceased  debtor,  is  not  itself  such  a  transactioii,  for  to  make  it  competent 
evidence,  it  is  not  necessai^r  to  show  that  it  was  made  in  the  presence  of 
the  debtor,  nor  at  the  exact  time  of  the  pimnent  by  the  debtor.  Therefore 
neither  plainiiJff  or  his  wife  were  disquaiined  under  section  839  Code  Civil 
Procedure  from  testifying  as  to  the  time  endorsements  were  made.  MilU 
V.  2>ot7M  (Sup.  Ct.)    , 145 

28. Witness— EvroENCE — Action  on  written  AeBKEifSKT  with  a 

PARTY  since  DECEASED^TESTIMONY  OP  PLAINTIFF. 

An  agreement  between  the  original  plaintiff  in  this  action  and  tlie  de> 
f endant  s  decedent  contain  mutual  covenants  for  the  enforcement  of  those 
on  the  part  of  the  deceased  and  for  an  account.  This  action  was  broiigkt 
against  his  admistrator.  On  the  trial  the  original  plaintiff  was  examined 
in  his  own  behalf  for  the  purpose  of  proving  the  execution  and  delivery  of 
the  instrument.  An  objection  was  taken  to  the  testimony,  as  it  involved  a 
X)ersonal  transaction  or  communication  between  the  witness  and  the  de- 
ceased JJeleL  that  the  tesUmony  was  incompetent  within  the  provisions  of 
Code  of  Civil  Procedure,  g  629,  forbidding  an  examination  of  a  person  in- 
terested in  the  event  of  an  action  against  the  executor  or  administrator 
or  survivor  of  a  deceased  party  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  person.  CAaffee  v.  God- 
ctord(Sup.  Ct.) 885 

S9. ^Evidencb — Competency  OP. 

In  an  action  regarding  real  property  conveyed  to  a  wife  by  the  grantee 
of  her  husband,  one  of  the  plaintiffs  testified  as  a  witness  that  a  conversation 
took  place  between  defendant  and  her  husband,  the  husband  having  died 
before  the  commencement  of  the  action.  Evidence  of  this  conversation  was 
excluded.  Ilsld,  that  the  evidence  was  improperly  excluded,  that  the  wit- 
ness was  a  party  and  interested  in  the  eveut,  and  was  examined  in  his  own 
behalf  and  Interest  and  that  of  his  co-plaintiffs,  but  not  against  the  execu- 
tor administrator  or  survivor  of  a  deceased  person  or  a  person  deriving 
title  from,  through  or  under  a  deceased  person,  although  his  grantor  took 
his  title  from  the  husband.  That  fact  does  not  presumptively  place  her 
within  the  relation  |o  the  deceased  required  to  give  application  to  the  inhi- 
bition of  thestatute.    Blae8%Y,Blam  (Sup.  Ct.) '481 

to.  Section  829 — Actions  against  an  administrator— Platntiff  cannot 

TESTIFY  AS  TO  PERSONAL  TRANSACTIONS  WITH  THE  DECEASED. 

The  plaintiff  produced  on  the  trial  a  writing  in  form,  an  assignment  of 
the  mortga^  which  purported  to  be  executed  by  the  deceased,  aud,  as  a 
witness,  testified  that  he  Knew  the  handwriting  of  the  signature  of  the 
assignment.  He  was  asked  whether  he  saw  the  instrument  signed,  and 
upon  a  general  objection  to  this  as  incompetent:  Held,  incomi)etent  as  in- 
volving a  personal  transaction  bctweeu  himself  and  the  deceased.  BioweU 
Y.  Manwaring  (Sup.  Ct.) 454 

81.  ^Executors— Witness— CoMPBTKNCY— "Will — Probate ;-sLeoa- 

TEE. 

An  executor  who  was  also  named  as  a  legatee  in  the  will,  as  proponent 
of  said  will  put  in  evidence  a  release,  under  seal,  to  the  administrator  of  his 
interest  as  legatee  under  the  will.  Ilddf  that  he  was  a  competent  witness 
to  prove  personal  conversations  and  transactions  had  by  him  with  the  tes- 
tator at  the  time  of  the  preparation  of  said  will  in  relation  to  its  contents 
and  execution.  The  release  extinguished  his  interest  as  legatee,  which 
went  to  the  residuum  to  be  distributed  under  the  will.  M<Uter  ijf  Wilion 
(Ct.App) 618 

82.  Commissions  as  executor  does  not  render  him  incompetent. 

The  witness  was  not  rendered  incompetent  to  testify  to  sueh  trnnsac 

tions  by  reason  of  being  a  party  to  the  proceeding  or  as  being  interested  by 
way  01  commissions  as  an  executor.    Id 

88.  Sections  829-880— Evidence — "Witness— When  testimony  of  a  de- 
ceased witness  given  in  another  TRIAIi  OF  ACTION  MAY  BE  READ  IN 
EVIDENCE. 

Where  in  an  action  to  collect  the  balance  of  a  mortgage,  the  testimony 
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of  C.  B.,  then  deceased,  'which  he  had  c^yen  in  on  action  in  which  one,  T, 
was  plaintiff  and  Nelson,  Talcott  and  Joel  B.  Morehouse  were  defendants 
(said  three  defendants  beingjparties  to  this  action),  was  read  in  evidence 
against  the  objection  cf  Joef  B.,  the  issues  framed  by  the  pleadings  not 
being  precisely  the  same,  but  under  the  issues  in  each  action  the  point  in 
issue  touched  by  C.  D.'s  testimony  bein^  the  eame.  Held,  that  where  the 
parties  are  the  same  or  in  privity,  and  me  issues  or  tlie  point  in  issue  the 
same  such  evidence  is  admissible.    Morehouse  v.  Morehouse  (Sup.  Ct.)  790 

84. yfmm  admitted,  if  parties  not  iDsirricAL. 

Although  the  parties  are  not  <][uite  the  same,  M  the  subject-matter  to  be 
now  established  is  the  same  ajo^nst  the  party  agaiuLt  whom  the  testimony 
IS  offered  as  upon  a  former  trial,  and  was  of  as  much  importance  to  tiiat 
issue  as  it  is  to  this,  the  witness  being  dead,  the  testimony  taken  in  such 
other  action  will  be  admitted.   Id. 

36.  — — Whsk  tbstocony  qiten  on  a  fobmer  trial  can  bb  read  under. 
The  tes(timony  of  the  plaintiff  herein  given  on  a  former  trial  of  this 
action  (Joel  B.,  one  of  the  defendants,  having  become  non  compos  mentis 
and  having  been  placed  under  a  cammittee  since  the  former  trial  and  the 
action  having  been  continued  against  his  oommittee),  was  properly  received 
under  Ckxle  Civil  Procedure,  g  880.    Id. 

80.  Sectiobt  SSI^Marriage  and  ih¥Orce— Husband  and  wife--Comfe- 

TENCT  of  H^iBAND  OR  WIFE  AS  A  WITNESS, 

The  provisions  of  KOt2on  881,  Code  Civ.  Pro.,  which  renders  a  husband 
or  a  wife  incomx)etent  as  a  witness  against  the  other  upon  the  trial  of  an 
action  founded  on  adultery,  do  not  affect  their  competency  as  a  witness 
in  the  other's  favor.  Either  are  competent  in  favor  of  the  other.  Bailey 
V. -Bat^(Sup.a.) m 

87.  Section  887— Corporations — ^Action  to  recover  corporate  debt  as 
a  penalty  fob  failure  to  file  annual  report— pleading— de- 
fendant need  not  serve  a  verified  answer  to  a  verified  com- 
plaint—defendant  privileged  as  a  witness  under  §  887. 

In  an  action  against  a  trustee  to  charge  him  with  a  debt  oi  a  corporation 
by  reason  of  a  failure  to  file  an  annual  report,  the  defendant  is  not  obliged 
to  serve  a  verified  answer  to  a  verified  complaint.  In  such  an  action  the 
defendant  would  not  be  obliged  to  testify  if  called  as  a  witness.  He  is 
privileged  under  section  887  of  the  Code.  Qadsden  v.  WoodiDard{CU 
App.) 102 

88.  Section  844 — Affidavits  taken  without  the  state — Waiver  of 
objections  to  papers  improperly  made  part  of  the  record. 

Several  affidavits  taken  without  the  state  having  been  read  upon  the 
argument  of  the  motion  against  the  appellant's  objection  that  they  were 
not  properly  certified,  there  being  attached  to  the  original  papers,  certifi- 
cates in  fiili  compliance  with  Code  Civil  Procedure,  g  844,  and  these 
original  certificates  having  been  taken  from  the  files  and  on  the  argument 
of  the  appeal  exhibited  to  the  court  for  its  inspection  for  the  purpose  of 
meeting  the  objections,  and  no  objection  being  made  that  they  were  im- 
properly made  part  of  the  record,  it  wos  assumed  that  they  were  so  attached 
with  the  consent  of  the  parties  or  by  the  order  of  the  court.  Thalheimer 
\.IIays,etc.  (Sup.  Ct ) 441 

89.  Section  885 — ^Examination  of  third  partieb—Depositionb  to  be  used 
ON  motions—Provisions  of,  have  no  application  to  criminal  cases. 

The  provisions  of  section  885  of  the  Code  of  Civil  Procedure  with  refer- 
ence to  the  examination  of  persons  not  parties  to  an  action  whose  deposi- 
tions or  affidavits  are  necessary  in  order  to  make  o '  oppose  a  motion,  do 
not  apply  to  criminal  cases.  *  Peov^e  v  Squire  and  Flynn  (Sup.  Ct.). .  104 

40.  Sections  999.  72^— Practice — Nkw  trial— Motion  for.  on  minutes 
of  trial  judge  — non  suit 

A  non  suit  having  been  ordered  on  the  motion  of  the  defendant,  the 
plaintiff  moved  for  a  new  trial  upon  the  fudge's  minutes,  wbich  motion 

N.Y.Eep.,  Vol.111.       104 
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was  entertained  by  the  trial  judge  and  denied;  from  that  order  the  plaint^ 
iff  appealed  to  the  general  term,  which  appeal  is  yet  pending,  subsequently 
the  plaintitf  movecH  at  a  special  term  held  by  the  trial  judge,  for  an  order 
vacating  the  order  entertaining  plaintiff's  motion  for  a  new  trial,  and  also 
the  order  denying  tlie  same.  An  order  was  granted  setting  asiue  both  of 
these,  and  from  this  the  defendant  appeals.  Held,  that  by  Code  Civil  Pro- 
cedure, ^  999,  the  trial  judge  may  in  his  discretion  entertain  a  motion  upon 
his  minutes  at  the  same  term  at  which  the  trial  was  had  to  set  aside  a 
verd  ct  and  grant  a  new  trial  upon  exceptions i  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the  evidence,  or 
contrary  to  law;  but  that  there  beinff  no  verdict  in  this  case,  the  trial  judge 
had  no  jurisdiction,  and  the  order  denying  the  new  trial  was  void,  l^^iti 
National  Bank  df  Union  Mills  \,  Clark  {S^p.  Cl.) 438 

41, Power  of  court  to  correct  an  error  in  the  mode  op  pro- 

CBDURB. 

Held,  that  the  order  setting  aside  the  plaintiff's  order  entertaining  plaint- 
iff's motion  for  a  new  trial,  and  also  the  order  denying  the  same,  was 
properly  granted.  The  court  may  in  any  stage  of  the  action,  before  or 
after  judgment,  in  furtlierance  of  iustice,  and  on  such  terms  as  it  deems 
just,  correct  any  mistake.  Code  Civil  Procedure,  g  728.  The  decision  of 
a  motion  is  not  regarded  :n  the  light  of  res  ailjudicaia  with  the  same  strict- 
ness as  in  the  case  ot  judgm  nt.    Id, 

42.  Section  1000— Power  op  court  to  modify  order  of  trial  judge  stay- 
ing ENTRY  OF  JUDGMENT. 

The  court  may  under  tUis  section,  at  any  special  term  held  by  any  judge 
modify  an  order  of  a  trial  judge,  stiying  judgment  on  a  verdic.  pending 
a  hearing  on  exceptions  in  the  nrst  instance  at  general  term,  so  as  to  allow 
entry  of  judgment.    Lng  y.  SlaffoMifiL  A^^,) 87 

48.  Section  1287— Practice— Judgment  roll — Op  what  it  should  con- 

BIST 

Where  all  there  was  in  the  judgment  roll  with  regard  to  the  verdict  was 
in  the  recital  in  the  copy  judgment  which  forms  part  of  the  roll  and  was 
as  follows.  *•  This  action  having?  been  tried  by  a  jury  at  a  circuit  court 
held  at  the  co.irL  house  in  Auburn.  N  Y. ,  in  and  for  said  county,  on  the 
7th  day  of  May.  188  $,  before  H  >n  F  A.  Macomber.  and  the  jury  havine 
found  a  verdict  for  the  defendant  and  against  the  p  aintiff  therein,  and 
said  verdict  having  been  entered  in  the  min.  tes  of  said  court,  now,  on 
motion  of  E.  H.  Avery,  defendant's  attorney,  it  is  hereby  adjudged  that 
the  defendant  recover  of  the  plaintiff  the  sum  of  $67.74  for  its  costs  and 
disbursements  in  said  action  "  Ucld,  that  the  judgment  loU  was  defective 
in  that  it  did  not  contain  the  verdict  of  the  jury  as  required  by  section 
1237,  Code  of  Civil  Procedure.  But  such  defect  in  the  judgment  roll  is 
not  a  ground  for  set  ing  aside  the  judgment  itself.  Overton  v.  National 
Bank  of  Auburn  (Sup.  Ct.) 169 

44.  Sections  1 837.  3347— Appeal — Court  op  appeals— Power  to  review 

SURROt»ATE'8   DECREES— LaWS  188  I.  CHAPTER  229. 

Where  a  decree  lendcrel  by  a  surrogate  upon  a  trial  by  him  of  an  issue 
of  fact  has  been  pas  ed  upon  by  the  supreme  court,  at  general  term, 
the  court  of  a  peals  has  no  power  to  pass  upon  questions  of  fact  depending 
upon  conflictmg  evidence.  Chapter  229,  Laws  of  1888.  amending  Code 
Civ  Pro  ;  §3347,  subd.  11.  did  not  enlarge  the  powers  of  tl^e  court  of 
appeals  in  this  respect,  nor  interfere  with  the  prohil  ition  to  decide  such 
questions  distinctly  imposed  by  section  1837,  Code  Civil  Procedure,  ffeuh 
kttY  Elmer  (Ct.  App.) ..      1 

45.  Sections  1851  904.  997.  998— Practice— Appeal— Case— Exceptions- 
Row    TO     LIMIT  TIME    TO    MAKE   AND    SERVE    CASE  AND    EXCEPTIONS^ 

Supreme  court  rule.  No   82. 

Service  of  a  judgment,  with  written  notice  of  entry  thereof  upon  the 
Judgment  debtors  attorney,  limits  the  right  to  appeal  to  thirty  days,  but  it 
has  no  other  effect.  Where  the  trial  is  before  the  court,  or  a  referee,  to 
limit  the  time  within  ^^hich  exceptions  can  be  taken  and  filed,  or  a  case 
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made  and  a  copy  thereof  served  upon  the  opposite  party,  service  of  a  copy 
of  the  decision  or  report  must  be  made  upon  the  opposite  party.  The 
appellant  is  not  in  default  for  not  tiling  his  exceptions  or  mol^iug  a  case 
until  ten  days  after  such  service.  8ee  Code  Civ.  Pro.,  g^  IbSl,  994; 
supreme  court  rule,  No.  h2,     ScJiwartz  v.  WMer  (Ct.  App.) 611 

46L  ——Not  kequired  to  prepare  a  case. 

The  appellant  in  such  a  case  is  not  re  quired  to  prepare  a  case  to  be  settled 
as  required  by  Code  Civ.  Pro.,  ^  997,  but  he  may  lilc  exceptions  (section  994) 
to  the  findings  of  the  trial  judge  upon  questions  of  law,  and  may  have  his 
api)eal  heard  upon  those  exceptions  without  any  case,  as  provided  by 
section  998.    Id, 

4tt.  Section  1382 — Execution  —  Time  for  return  op  writ  —  Sherifp — 
Effect  of  stay— Code  op  Pro.,  §  290. 

Any  stay  granted  by  a  court  of  competent  jurisdiction  which  restrains 
the  sheriff  from  enforcing  an  execution,  suspends  the  running  of  the  time 
in  whioh  he  is  required  to  return  the  writ.  Au^onia  B,  and  6'.  Co.  v. 
Ckmm'TM  (C t .  App .) 682 

48.  Sections  1430-1478— Jurisdiction— Op  New  York  superior  court  to 
restrain  summary  proceedings  before  a  justice — Lease — When  a 
chattel  real — wuen  period  of  redemption  does  not  apply. 

On  tlie  facts  of  this  case  Held,  that  the  superior  court  as  a  court  of 
equity  has  power  to  restrain  summary  proceedings  before  a  justice-  That 
the  lease  of  Henry  Prouse  Cooper  being  for  ten  years,  was  a  chattel  real; 
that  the  lien  under  the  judgment  recovered  in  1888  attached  and  the  lease 
was  properly  sold  thereunder;  that  the  sheriff's  certiiictte  of  sale  was  suffi- 
cient to  give  the  purchaser  title;  that  though  sold  as  a  chattel  real,  the 
lease  having  at  the  time  of  sale  less  than  three  years  to  run,  the  period  of 
redemption  did  not  applv,  and  sections  1 430  to  1478  Code  Civ.  Pro  did  not 
apply  to  such  a  case;  tiiat  the  court  has  power  to  direct  the  payment  of 
money  into  court  by  a  tenant.  O'Homke  v.  Cooper  <k  Co.  etc,  (N  Y  6upr 
Ct.) 552 

49.  Section  1525 — Practice — New  trial— Action  to  recover  real  prop- 
erty—Rents AND  profits  NEED  NOT  BE  PAID  AB  CONDITION  FOR  A 
NEW  TRIAL. 

Where  the  complaint  in  an  action  to  recover  real  property  demanded 
judgment  for  the  possession  of  the  premises  and  for  $200,  the  plaintiff's 
damages,  by  the  withholding  the  said  premises  by  defendant  and  use  of 
the  same,  and  the  plaintiff  had  judgment  tlict  she  recover  of  ti  le  defendant 
$72  for  the  wrongful  detention  and  withholding  of  said  real  estate  from 
her.  Ileld,  that  the  damages  asked  for  and  adjudged  included  the  rents 
and  profits,  and  need  not  \Z  paid  as  a'condition  for  a  new  trial  under  Code 
Civil  Procedure,  §  1525.    Biseyy,  i?*V»(Sup.  Ct.) 168 

50.  Section  1769— Divorce— Husband  and  wife— Allowance  to  wife 

FOR  PAST  services  RENDERED  IN  ACTION  FOR  DIVORCE. 

There  is  no  authority  in  the  court  to  make  an  allowance  for  past  services 
rendered  to  a  wife  in  an  action  for  divorce.  Beadkston  v.  Beadleston  (Ct. 
App.) 684 

81. Where  order  for  such  allowance  unauthorized. 

Where  in  such  an  action  the  referee  appointed  by  the  court  to  try  the 
issues  had  reported  in  favor  of  the  husband  and  against  the  wife  in  an 
action  for  absolute  divorce,  and  a  motion  was  made  by  the  wife  before 
judgment  in  the  action,  for  an  allowance  for  counsel  fee  and  expenses  in- 
curred and  to  be  incurred,  and  an  allowance  of  |;8,500  was  made  for  that 
purpose.  Held,  that  the  order  was  unauthorized,  since  sr.c)^  jiliowance 
could  not  be  said  to  be  necessary  to  enable  the  wife  to  defend  *an  action 
which  she  had  defended  without  the  aid  of  such  allowance.    Id, 

53,  Purposes  of  the  statute. 

The  purpose  of  the  statute  is  to  authorize  the  court  to  furnish  the  wife 
with  means  to  carrv  on  or  defend  the  action  in  the  future  and  does  not 
apply  to  expenses  already  incurred.  Ruger,  Ch.  J  ,  and  Danforth,  J  , 
dissenting.     Id. 
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68.  SECTIONS  1848-1863— Pleadings— Decedent's  ebtates— Action  AeAizrer 

HEIBS  BY  CREDITORS  OP  DECEDENT— SUFFICIENCY  OF  COMPLADfT. 

In  an  action  brought  by  a  creditor  against  the  heirs  of  a  decedent  under 
sub.  2  of  section  Ifiib,  Code  Civil  Procedure,  it  is  not  necessary  for  the 
plaintiff  to  set  forth  in  his  complaint  the  evidence  by  which  he  expects  to^ 
prove  his  case  upon  the  trial.    Resultant  and  not  evidentiary  facts  must  be 
pleaded.    HawseUy  Mne  {8up,  Ct.) 191 

64.  ^Purchaser. 

Although  a  defendant  to  such  action  may  be  entitled  to  protection  under 
section  iSfS,  Code  Civil  Procedure,  yet  if  the  complainant  alleges  him  to 
be  a  purchaser,  with  notice  of  the  plaintiff's  claim,  it  cannot  be  assumed 
upon  demurrer  that  the  land  held  by  him  cannot  be  sold  to  satisfy  the 
plaintiff's  claim.    Id. 

66.  Section  1913— Judgment. 

The  setting  up  of  this  judgment  as  a  counter-claim  is  not  an  action  upon 
the  judgment  within  the  meaning  of  Code  of  Civil  Procedure,  section  1918, 
and  the  action  in  which  it  is  set  up  is  not  between  the  original  parties  to 
the  judgment  A  judmient  may  be  set  up  by  way  of  counter-claim, 
although  an  action  could  not  be  maintained  thereon.  Cornell  v.  Dtmanan^ 
(City  Ct.  N.  Y.) 261 

66.  Sections  1982-1987— Statute  of  ldotationb. 

Where  pursuant  to  the  Code  of  Civil  Procedure,  §  1982,  a  plaintiff  has 
obtained  judgment  against  joint  debtors,  one  of  whom  was  not  served 
with  the  summons,  an  action  broujht  pursuant  to  Code  of  Civil  Proced- 
ure, §  1987«  against  such  defendfmt  is  not  barred  as  long  ai  the  original 
judgment  remains  in  force.    Zonff  v.  Stafford  (Ct.  App.) 87 

67.  Section  2265— Injunction. 

A  court  of  equity  has  power  to  grant  an  Injunction  before  a  final  order 
obtained  in  summary  proceedings.  This  power  may  be  hnplied  from 
section  2265  of  the  Code  of  Civil  Procedure.  Oilman  v.  PrenU»  (N.  Y. 
Supr.Ct.) 644 

68.  Sections  2488,  2441,  2471— Practice— Supplementary  proceedings — 
Receiver — Power  of  supreme  court  in  proceedings  beforb 
county  judge. 

Since  the  Code  of  Civil  Procedure  has  chimged  proceedings  supplement- 
ary to  execution  from  proceedings  in  an  action  to  "  spcciol proceedings,'* 
and  made  other  changes,  thii  coiui;  has  not  p^wer,  when  proceedmgs 
are  before  a  county  judge,  to  order  the  deblor  to  execute  an  assignment 
of  lands  out  of  this  state  to  a  receiver  appointed  by  the  county  judge. 
Smith  Y.  Tozer(8\ip.  Ct.) 164 

69. ^PowER  of  county  judge  to  maxb  obdeb: 

The  power  of  a  county  judge  to  make  such  an  order  is  doubtful,  and 
thiB  court  should  not  pumsh  the  debtor  as  for  a  contempt  in  not  obeying  it. 
Code  of  Pro.,  gg  244,  279,  298;  Code  of  Civ.  Pro.,  §§2488,  2447,  2457, 
2464-2471 ;  JiTmnery.  Salbam,  87  Barb.,  610;  JtoMY.Wtff^,  86  Hun,  1C9; 
Mason  v.  ITackeU,  85  id.,  288,  examined.    Id. 

60   Sections  2447,  2448 — Supplementary  proceedings — Only  property 

y.  WHICH  judgment    DEBTOR  HAD  WHEN    INSTITUTED,  CAN  BE  BEACHED— 

Future  earnings  cannot  be  beached. 

Supplementary  proceedings  onlv  operatip  on  the  property  which  the 
judgment  debtor  had  at  the  time  they  were  instituted.  In  order  to  entitle 
a  creditor  to  an  order  directing  a  debtor  to  deliver  over  property  or  pay 
money,  it  must  afltonativelj^  appear  that  the  debtor  is  able  to  comply  with 
the  command  of  the  order  if  granted.  No  couit  has  power  to  anticipate 
the  earnings  of  a  debtor,  or  to  direct  him  to  appropriate  future  earnings  to 
the  payment  of  a  judgment.  This  is  particularly  so  with  regain  to 
public  officers  on  grounds  of  public  policy.  Columbia  Inetttuie  v.  Cregan 
(City  Ct.  K  Y.) 287 

61.  Sections   2447,    2468  —  Supplementary   proceedings — Recbiveb — 
Real  property  of  judgment  debtor. 
In  proceedings  supplementary  to  execution  a  receiver  of  the  property  of 
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the  judgment  debtor  was  appointed,  the  order  directing  the  debtor  to  ex- 
ecute and  deliver  to  the  receiver  *'  a  proper  assignment  and  conveyance  ot 
all  his  hinds  and  real  eslate  wherever  the  same  are  situated,  and  particu 
larly  "  certain  lands  situate  in  ]Emothcr  state.  This  order  was  duly  Hied  and 
recorded,  and  the  receiver  having  qualified  served  the  defendant  with  such 
order,  and  thereafter  presented  to  nim  for  execution  quit-claim  deeds  of 
the  lands  without  the  state,  and  requested  him  to  execute  them,  which  he 
refused  to  do.  Held,  that  the  power  of  the  judge  in  proceeding  supple- 
mentary to  execution  is  wholly  dependent  upon  the  statute.  The  statute 
(Code  Civ,  Pro.,  §  2447)  does  not  authorize  the  judge  to  order  the  applica- 
tion towards  the  payment  or  the  delivery  or  tranSter  to  the  receiver  for 
such  purpose  of  any  other  than  personal  property.  The  direction  in  the 
order  to  assim  or  convey  the  real  property  without  the  state  was  not  within 
the  power  of  the  judge.  The  judge  may  appoint  a  receiver  in  whom  the 
property  of  such  debtor  vests  by  force  of  statute  subject  to  certain  excep- 
tions.   Code  Civ.  Pro.,  §  2468.    Smith  v.  Tozer  (Sup.  Ct.) 868 


All  the  real  property  vested  in  the  receiver  Is  that  embraced  within  the 
exception  in  Code  Civil  Procedure,  section  2468,  and  its  titus  must  be  in  ' 
this  state.    Id. 
68. Contempt. 

The  ju  "gment  debtor  was  not  guilty  of  contempt  In  disobeying  the  part 
cf  the  order  directing  the  assignment  and  conyeyance  of  the  lands  without 
the  state.     Id. 

64.  Section  246(V— Supplementaky  pROCEEDmos—GAHBLiKG— Judgment 

DEBTOB  MAY  BE  IlEQUIRin>  TO  STATE  WHEN  AND  WHEKB  HE  LOST  MONEY 
BY  GAMBLING,  AND  NAMES  OP  WINNEK8— PRIVILEGED  WITNESSES. 

A  judgment  debtor  who  loses  money  at  gambling  or  other  eamesof 
chance  may,  on  supplementary  proceedings,  be  required  to  state  vvhen  and 
where  he  lost  his  money,  with  the  names  of  the  winners,  so  that  the  receiver 
to  be  appointed  may  sue  for  and  recover  the  same  back  for  the  benefit  of 
judgment  creditors.  The  privilege  of  witnesses  in  such  case  is  removed 
by  section  2400  of  Code  Civ.  Pro.,  and  the  protection  of  the  law  takes 
itsplace.     Steinhart  y.  FarreU {City  Ct.lH.'Y.) 292 

65.  Sections  2464,  2466— Supplementaby  pboceedings—Obder  extend- 
ing   BECIVEBfiHIP — ^MuST  BE  ON  NOTICE  TO    JUDGMENT    DEBTOR. 

Where  the  examination  of  a  judgment  debtor  in  proceedings  supple- 
mentary to  execution  was  taken  and  closed,  and  three  days  thereafter  an 
order  was  entered  extending  a  receivership,  wiihout  notice  to  the  judgment 
debtor:  Held,  that  such  order  was  unauthorized,  and  that  tl:e  same 
reason  for  giving  notice  to  the  judgment  debtor,  on  the  appointment  of  a 
receiver,  applies  with  equal  force  to  an  application  extendmg  a  receiver- 
ship.     Be^amin  Y.Myers  {City  CXN.Y.) 284 

66.  ^WUEN  WITNESS  MAY  BE  EXAMINED  ON  SUBPOENA. 

A  witness  cannot  be  examined  en  subpoena  in  supplementary  proceed- 
ings until  the  institution  of  such  proceedings  by  the  service  upon  the  judg- 
ment debtor  of  an  order  for  his  examination,  and  the  court  nas  no  power 
to  dispense  with  such  service.    Id. 

67. When  obdeb  directing  judgment  debtor  to  transfer  prop- 
erty TO  receiver  unauthorized  and  void. 

An  order  directing  a  judgment  debtor  tp  transfer  property  to  a  receiver, 
based  upon  the  examination  of  a  witness  taken  without  notice  to  the  judg- 
ment debtor,  and  before  the  return  day  of  the  order  for  the  judgment 
debtor's  examination,  is  unauthorized  and  void.     Id. 

68.  Section  2481 — Surrogate— Power  to  grant  new  trial  or  rehear- 
ing. 

By  the  Code  of  Civil  Procedure,  §  2481,  subd.  6,  the  surrogate  has 
I)ower  to  grar.t  a  new  trial  or  new  hemng  for  fraud  or  newly  discovered 
evidence,  cr  other  sufficient  cause,  but  by  the  same  subdivision  he  is  confined 
in  the  exercise  of  this  power  to  like  cases  and  manner  as  a  court  of 
record  and  of  general  jurisdiction.    Matter  cfKrarm  (Sup.  Ct.) 297 
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69.  Section  2545— PRAOTicaB— Subbooate'b  ootjbt— On  APPEAii,  gensrai# 

EXCEPTION  USELESS. 

An  exception  lo  a  surrogate's  decree,  and  each  and  eveir  part  of  it,  is 
useless,  as  it  indicates  no  specific  error.  Angevine  v.  Jackwn  (Ct.  App),  64» 

70. Appeals  from  surrogate's  decree 

By  section  2545  of  the  Code  of  Civil  Procedure,  the  practice  upon  ap- 
peals from  a  surrogate's  decree,  upon  the  trial  of  an  issue  of  fact,  is  assimi- 
lated to  that  upon  appeals  from  a  judgment  rendered  by  a  court  or  referee, 
and  specific  errors  and  the  exact  questions  intended  to  be  reviewed  must 
be  pointed  out  to  be  available  on  appeal.  Without  some  exception  to  some 
ruling  or  determination,  the  general  term  is  powerless  to  reverse  the  de- 
cree.   Id. 

71.  Sections  2552-2555 — Contempt. 

The  provisions  of  the  Code  of  Civil  Procedure,  section  2552,  et  9eq,  were 
p&ssed  to  permit  the  punishment  by  contempt  proceeeings  of  trustees  who  had 
embezzled  the  funds  of  cestuis  que  trust,  and  do  not  change  the  character  of 
a  contract  debt  due  from  an  executor     In  re  Rugg  (Sur.  Ct.) 224 

73.  Section  2588— Jury  trial  must  be  awarded  upon  the  reversal 
in  a  probate  case.  . 

The  general  term  must  order  a  jury  trial  where  it  reverses  the  decree  of 
the  surrogate  in  matters  of  probate.  I^  has  no  other  power  under  Code 
Civil  Procedure,  §  2588     VaUrUine  v.  VaZeiUine  (Sup.  Ct.) 154 

78.  Section  2589— Costs— Surrogate's  court — Who  entitled  to. 

On  an  appeal  from  the  probate  of  a  will,  the  successful  party  only  is  en- 
titled to  the  costs  of  appeal  in  the  surrogate's  court  under  Code  Civil  Pro- 
cedure, 4^  2589.  Where  judgment  is  given  in  favor  of  the  executor,  it  is 
error  for  the  court  to  allow  costs  to  the  imsuccessful  contestants.  Matter 
of  Wilson  {Ct,  App,) G18 

74.  Section  2648 — ^Priority  op  right. 

Held,  that  the  fact  that  the  chose  in  action  for  which  action  was  pending 
was  a  claim  against  the  husband  of  residuary  legatee  did  not  defeat  her 
right  to  be  appointed  as  administratrix  c  t  a  ,  in  preference  to  the  petitioner. 
Only  for  cause  that  constitutes  a  statutory  disqualification  can  one  who  is 
otherwise  entitled,  be  denied  letters.  The  order  of  priority  is  settled  by 
the  Code  of  Civ.  Pro.,  §  2648.    Estate  of  Place  (S^r.  Ct.) 210 

75.  Sections  2706-2710— Executors  and  administrators— Discovery  op 

PROPERTY  wrongfully  WITHHELD  FROM  ADMINISTRATOR— SURROGATE 
HAS  JURISDICTION  TO  DETERMINE  qUESTION  OP  POSSESSION,  BUT  NOT  OF 
TITLE. 

The  appellant,  nn  administrator,  presented  a  petition  to  the  surrogate, 
under  Code  Civil  Procedure,  section  2706,  reciting  that  the  respondent  had 
in  his  possession  certain  bonds  and  notes  which  were  the  property  of  the 
deceaseid,  which  he  ought  to  deliver  to  the  administrator,  out  refused  to 
do.  Code  Civil  Procedure,  section  2710,  provides  that  if  the  peri«on  cited 
shall  answer  *'  that  he  is  the  owner  of  said  property,  or  is  entitled  to  the 
possession  thereof  by  virtue  of  any  lien  thereon  or  special  property  therein, 
the  surrogate  shall  dismiss  the  proceedings  as  to  such  property.  The  re- 
spondent answered  that  the  property  in  question  was  placed  in  his  hands 
by  the  deceased  under  an  agreement  that  he  shoula  hold  the  same  as 
security  for  such  advances  as  he  should  make  to  the  deceased,  at  the  same 
time  agreeing  to  make  such  advances;  that  he  made  them  and  they  were 
never  repaid;  that  according  to  the  agreement  he  disposed  of  the  property 
during  the  life-time  of  the  deceased  and  applied  the  proceeds  to  his  reim- 
bursement and  tliat  he  had  none  of  the  property  in  his  possession.  The 
surrogate  tliereupon  dismissed  the  proceeding.  Upon  appeal  it  was  h£ld, 
that  if  the  respondent's  right  to  dismissal  rested  upon  the  statute  solely, 
the  objection  that  his  answer  did  not  conform  to  its  requirements  would 
have  great  force,  but  that  the  amendment  to  Code  Civil  Procedure,  section 
•  2710  was  an  attempt  to  codify  the  conditions  under  which  the  party  who 
denies  or  avoids  the  cla  m  of  right  and  title  in  the  administrator  may  assert 
his  constitutional  right  to  trial  by  jury.    That  the  surrogate  had  the  juris- 
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diction  to  determine  the  question  of  possession,  but  not  the  question  of 
title  Held,  by  Parker,  tf ,  dissenting,  that  the  surrogate  errwi  in  treat- 
ing the  answer  as  true,  or  as  if  it  were  proof  of  the  matters  which  were 
therein  alleged  to  be  facts.    Matter  of  Wing  (Sup.  Ct.) 294 

76.  Section  2717  — Surrogate—Insurance  (Life) — Money  payable  to 
widow  under  policy,  not  assets  op  estate — does  not  apply— power 

TO  ORDER  PAYBiENT. 

Deceased  had  taken  out  a  policy  on  1  is  life.  The  amount  insured  was 
made  payable  *'to  the  said  assured,  his  executors,  administrators  or  as- 
signs *  ♦  ♦  ♦  for  the  benefit  of  his  widow,  if  any."  The  money 
passed  into  the  hands  of  the  executor.  Hetd,  upon  petition  by  the  widow, 
that  the  provisions  of  Code  Civ  Pro..  §  2717,  did  not  apply;  that  this  was 
not  a  claim  of  which  the  surrogate  could  order  payment.  Where  there  is 
a  ben^iQciary  named  in  ;he  policy',  the  insurance  mon  y  is  not  an  asset  of  the 
estate;  it  belongs  to  the  beneficiary  (if  at  all),  not  by  virtue  of  the  will  of 
the  testator,  or  of  any  administration  of  the  estate,  but  by  a  contract  of 
the  company  under  which  they  were  to  pay  it  to  the  beneficiary.  The 
executors  in  such  case  take  the  money  as  trus  qes  fur  the  beneficiary,  but 
they  are  not  trustees  under  the  will;  they  are  trustees  under  the  policy. 
Hence,  they  are  in  no  sense  testamentary  trustees,  and  the  surrogate  has 
no  power  to  compel  them  to  pay  over  the  money  Matter  of  Vandermore 
(Sup.  Ct.) 7ia 

T7.  Section  2817— Trustee— Testamentary— When  can  be  removed. 

One  who  is  designated  by  a  will  as  testamentary  trustee,  but  who  haa 
never  acted  as  such  or  formally  accepted  the  trust,  and  who  is  personally 
disqualified  or  incompetent  to  accept  it,  may  be  removed  by  the  surrogate 
under  the  authority  of  section  2817  of  the  Code  of  Civil  Procedure.  Estate 
of  Oilb&j-t  (Sxir  Ct) 208 

!3B.  Section  8069— Appeal— From  justice's  court  for  new  trial — Under- 
taking— Waiver. 

The  respondent,  on  an  appeal  from  Justice's  court  for  a  new  trial,  has 
ten  days,  under  section  8U($9  of  the  Code  of  Civil  Procedure,  after  the 
service  upon  him  of  a  copy  of  the  undertaking,  or  a  notice  of  filing  the 
same,  to  except  to  it  or  the  sureties.    Slaiteiy  v.  Haskin  (Sup.  Ct.). . ,  497 

79.  Dismissal — Waiver  op  right  to  move. 

By  serving  a  notice  of  trial  before  the  sureties  fail  to  Justify,  he  does 
not  waive  the  right  to  move  to  dismiss  the  appeal  in  case  such  failure  occurs. 
Id. 

80.  Sections  8228, 1559— Costs— In  partition  actions. 

A  plaintiff  r.  covering  in  an  action  for  partition  is  entitled  to  costs,  of 
course,  und^r  section  8228,  Code  Civil  Procedure,  and  neither  coui  t  or  ref- 
eree has  any  discretion  as  to  costs,  nor  can  any  portion  of  defendant's 
cos: 8  be  charged  upon  the  plaintiff.  But  under  section  1559,  a  defendant 
is  only  liable  to  so  much  of  plaintiff's  costs  as  is  proportioned  to  the  inter- 
est of  such  dwfendant  in  the  real  estate  partitioned.  Datii  v.  Davis  (Sup. 
Ct.).   168 

81.  Section  8229— Costs. 

The  rendition  ofa(;eneral  vrrdietfor  tJie  drfendant  does  not  alone  entitle 
it  to  a  judgment  for  costs.  It  is  only  entitled  to  the  costs  upon  tlie  re  dei^ing 
of  final  judgment  in  the  action  (Code  Civil  Pro.,  §  8229),  and  tlint  final 
^dgment,  should  be  an  adjudication  of  the  action  or  issues.  Code  Civil 
Procedure,  §  1230.     Ooerton  v.  National  Bank  of  Auburn  (Sup.  Ct.).  169 

83. ^FiNAL  judgment— Meaning  of. 

Where,  as  in  this  case,  the  only  determination  of  the  issues  is  that  made 
by  the  verdict,  and  there  is  no  final  judgment  of  the  court  upon  them  in 
the  judgment  as  entered,  within  the  meanins:  of  section  8229,  Code  Civil 
Procedure,  the  judgment  is  defective.  Such  defect  is,  however,  amenda- 
ble and  in  a  proper  case  an  amendment  would  be  allowed.    Id, 

83.  Section  8848 — Mandamus— City  court  no  jurisdiction  to  issue  — 
Rules  regulating  the  jurisdiction  of  the  city  court. 
The  city  court  is  not  a  superior  city  court,  (Code  Civ.  Pro.,  §  8848)  and  b 
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limited  to  the  Jurisdiction  which  the  legislature  expressly  confers  upon  it 
with  such  other  incidental  authority  as  may  be  necessary  to  give  proper 
effect  lo  the  powers  expressly  confeired.  People  v  Board  of  Excise  (OiXj 
CtN.  Y.) 268 

CODE  OF  CRIMmAL  PROCEDURE 
1.  SEcnoa  275— CRiMiNAii  LAW  —  Labceny  —  Fai-sb  frbtensbs— Ikdict- 

MKNT  —  PENAIi  CODE,  §  528 

Undei  the  provisions  of  section  528  of  the  Penal  Code,  an  indictment  In 
the  ordinary  common  law  form,  which  charges  a  feliuious  stealing,  etc, 
sufficiently  describes  the  criminal  intent  Such  au  indictment  is  also  a 
sufficient  allegation  of  the  facts  required  by  Code  Crim  Procedure,  §  275, 
to  enable  tlie  prosecution  to  prove  the  commission  of  a  larceny  by  false 
pretenses  or  color,  or  aid  of  a  false  token  in  writing  FeopU\.  Humor 
(Sup  Ct.) 490 

d.  Section  845 — Confession  when  admdssiblb 

The  confession  of  the  defendant,  not  made  under  the  influence  of  tear  ' 
produced  by  threats,  or  under  any  promise  of  immunity  from  prosecution, 
was  properly  admitted      It  is  immaterial  thU  when  made  the  defendant 
was  under  arrest     JPeople  y.  Druse  (Ct   App  >     617 

8.  Section   371  —  Criminal  law—  Jurobb—  Dischabgb    of    accepted 
JURORS — Appeal 

It  is  within  the  discretion  of  the  triai  Judge  under  Code  Crim  Pro.  § 
871,  to  grant  the  request  to  discharge  a  juror  aft*  r  he  has  been  accepted 
and  sworn  The  appellate  court  is  not  at  liberty  to  review  this  diacretioii 
in  the  absence  of  its  abuse     Finople  v.  Beekwith  (Ct  App  ) ^ . .  104 

4.  Section  395 — Confession— Addftional  proof 

Where,  on  the  trial  of  a  person  for  a  crime,  in  addition  to  his  confesaioii 
there  is  proof  of  circumstances  which,  all  hough  they  may  have  an  innocent 
construction,  are  nevertheless  calculated  to  suggest  the  commission  of 
crime,  and  for  the  explanation  of  which  the  confession  furnishes  the  key, 
the  case  cannot  be  taken  from  the  jury  for  non-compliance  with  the  re- 
quirements of  the  statute.    People  y.  Jaehne  (Ct.  App,  \ 11 

5. Criminal  trial —Confessions— When  admissiblb  as  evidence. 

The  defendant  and  another  were  jointly  indicted  for  burglary  in  the 
third,  and  grand  larceny  in  the  first  degree  He  was  arrested  InTlorida  and 
brought  to  the  place  of  trial  in  company  with  a  special  officer  of  the  dis- 
trict attorney  and  with  detectives  While  in  the  district  attorney's  office 
in  ilie  I  resence  of  a  detective,  lie  made  a  confession  Htld^  that  the  law, 
as  to  the  admissibility  of  confessions,  is  contained  in  Code  Criminal  Proce- 
dure, ^  395,  that  the  proximity  to  the  prisoner  of  an  excited  crowd,  the  deten- 
tion of  the  prisoner  at  the  office  of  the  district  attorney,  and  the  exerUoa 
of  the  detectives  lo  procure  a  confession  from  the  prisoner  were  not  suffi- 
cient to  warrant  the  exclusion  of  a  confession.  People  y  ifurte  (Sup 
Ct.) 715 

-Circumstances  excltjdino  confession. 


The  defendant,  prior  to  the  confession,  questioned  the  detective  several 
times  as  to  the  benefit  he  might  derive  from  confessing,  and  the  detective 
answered  that  there  could  be  no  promise  made  to  him.  that  as  tar  as  he 
could  see  the  only  benefit  he  could  get  out  of  the  thing  was  that  any  state's 
witness  could  get.  When  in  the  district  attorney's  office  the  detective  said 
to  the  prisoner,  in  the  district  attorney's  presence,  that  if  he  wanted  to 
make  a  statement  to  the  district  attorney  he  ought  to  use  Ids  own  judg- 
ment, that  the  district  attorney  would  make  him  no  promises  The  di8> 
trict  attorney  also  told  the  prisoner  that  he  might^nake  a  statement  or  not, 
as  he  chose,  that  any  made  by  him  must  be  voluntary.  Held,  tliat  the  de- 
tective was,  to  an  extent,  the  Agent  of  the  district  attorney,  and  having 
tol  i  the  prisoner  that  the  confession  would  give  him  the  benefit  that  any 
state's  witness  would  get,  and  this  statement  not  having  been  repudiated 
by  the  district  attorney,  tlie  confession  must  be  regarded  as  excluded  by 
Code  Crim.  Pro.,  §  ii95.    Landon,  J  ,  dissenting.    Id, 
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%  Ab  to  ADMISSIBILnT  AND  WBI6BT  OF  ADMISBIOlt. 

Held,  that  a  confeesioii  obtained  in  a  manner  not  in  violation  of  Oode 
Crim.  Pro  ,  §  895  is  not  conclusive,  that  a  confession  obtained  contrary 
thereto  must  be  excluded  though  true.    IcL 

8L   — ——•  AdMIBHIBILITY— PrKLMINABY  DBCI8I0K  BY  THE  COUBT— COHFLICT- 
DfO  BVIDBNGB  TO  BB  8UBMITTBD  TO  JT7BY 

Eeld,  that  the  court  mast  decide  preliminarily  as  to  whether  threats  or 
inromises  induced  the  coufession,  but  that  in  conflict  of  evidence  the  ques* 
Hon  of  fact  must  be  then  submitted  to  the  jury.    Id, 

9.  8BCTI0N  51&— New  tsull— Obbbb  fob,  xh  cbibonal  cab^b— Appeal 

FBOM  by  PBOPLB  HOT  AXXOWED. 

On  an  appeal  l^  the  people  from  an  order  granting  a  new  trial  in  a 
criminal  case,  Held,  that  the  wanting  of  a  motion  for  a  new  trial  involves 
a  decision  of  fact  rather  than  law,  and  that  when  such  a  decision  has  been 
made  favorable  to  the  defendant,  the  people  should  have  no  right  to 
appeal,  unless  such  right  is  unquestiouabfy  nven.  That  the  right  of  the 
people  to  appeal  is  limited  to  the  cases  spociSed  in  Code  Crim  Pro  ,  §  518, 
and  that  an  order  for  a  new  tfial  is  not  an  order  in  arrest  of  Judgment. 
BBcpkr.  Meekwith  (Qnp.  (X) 759 

10    flgCnaB  <ii     **  UWBAFB    BBPOBTB"— SZOBPTIONB— vRVLES    AB    TO    KEW 
TBIAL. 

Hie  Tide  is  that  a  new  triai  ouffht  not  to  be  granted,  even  where  an 
exo^>tion  to  the  admission  of  evPence  has  been  ttUien,  if  the  evidence 
admitted  could  in  no  respect  tend  to  the  defendant's  preiudlc  *  (in  this 
le  ninsafe  reports  '  of  the  building  department),  nor  when  the  party 
D^pdng  has,  bv  his  own  course  ot  examination,  destroyed  the  force  of 
lobjection     JifopUY  Mddeneiek{Q%  App) OM 

COLLEGEB  AND  A0ADEMTE8 
t.  Taxation— Exemption  from-<-<:!olijbobb  anp  acadbxieb— 1  R.  8.«  8^ 

\i  4    BUBD.    8,    AB  AHBKPBD  BY  LAWB  OF  1888.  CHAP    897 

The  statute,  1  H.  8  .  88«,  f^  4,  subd  8.  as  amended  by  Laws  of  1888» 
diap.  897,  provides  that  "  every  building  erected  for  the  use  of  a  colleee, 
incorporated  academy  or  other  seminary  of  learning,  and  in  actual  use  for 
either  of  said  purposes  *  t  *  and  the  several  lots  wherever  such  build 
{ngs  so  used  are  situated,**  Bhall  be  exempt  from  taxation.  Our  Lady  qf 
An^r.  Baden,  etc  (Sup  Ct  |  ,., 867 

I.  PUBPOBBB  FOB  W9I0H  TBB  LAITOB  lUT  BH  USED  Ain>  BB  EXEMPT. 

The  statute  imposes  no  qualification  of  the  purposes  for  which  the  lot  on 
whicb  the  buildings  are  situated  may  be  used,  nor  does  it  prescribe  the 
^mensions  of  the  lot,  but  a  reasonably  necessary  interpretation  requires 
that  the  lot  be  devoted  to  no  use  other  than  that  whioli  is  necessaiy  or 
foirly  incident  to  the  use  and  purposes  of  the  institution.   Id. 

8«  lilMTTATIOKB  AB  TO  EXTBHT  OF  LANDS. 

The  dimensions  of  the  lot  must  be  governed  by  the  reasonable  and  proper 
uses  to  which  it  is  applied  rather  than  to  its  magnitude.  The  means  and 
opportunities  for  sui&ue  recreation  I'nd  physical  exercise  may  properly  be 
prpyided  upon  t^e  premises  of  a  literary  Institution  for  its  students.   Id. 

4  Vabk 

When  part  of  the  nounds  upcm  which  the  buildings  of  an  educational 
iB«Uition  are  situated  are  used  for  farming  purposes,  this  part  is  exempt 
from  taxation  if  it  appears  that  the  farm  is  not  carried  on  as  a  means  of 
profit  as  distinguished  from  that  of  maintenance  of  the  institution,  but  for 
m  support  in  &e  accomplishment  of  its  educational  purposes.   Id. 

CQMHIBSIONBRB 

1    CoMMIBBIONBBB  to  APFBAmB  PAMAOBS  TO  LAND-- AfpSAXi  FBOM   BBCOND 
AFl^BAIBAL  NOT  ALLOWED— MOTION  TO  BBT  ASmB. 

Although  an  appeal  from  the  second  appraisal  by  conunissioners  (of 
|!}.Y.  Bbp.,  VouAl-        106 
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damages  resulting  to  land)  is  expressly  prohibited  by  statute,  tke  right  to 
make  a  motion  to  set  aside  tlie  report  is  recog:nized;  but  somettiing  more 
must  be  ai)parent  than  such  errors  of  law  or  fact  as  are  sufficient,  where 
an  appeal  is  allowable,  lo  result  in  a  reversal  and  new  hearing.  There 
must  be  such  an  irregularity,  fraud  or  mistake  in  the  proceedings  of  the 
commissioners  to  warztant  a  prooeeding  by  motion  as  would  authorize  the 
court  under  its  established  practice  to  set  aside  a  Judgment  or  verdict  in 
an  action  on  motion.    Matter  of  K.  T,  Mlevaied  R'way  Co.  (Sup.  Ci.). .  320 

2.  "When  judgment  ^t  aside  on  motion. 

A  Judgment  would  not  be  set  aside  on  motion  because  the  court  on  the 
trial  co^nmitted  an  error  in  excluding  or  admittine  testimony  to  which 
one  of  the  parties  objected,  nor  for  any  ordinary  ruling  in  the  progress  of 
a  trial  to  which  an  objecting  party  must  reserve  his  right  of  review  by  an 
exception.  It  must  appear  on  the  contrary  that  some  of  the  material  pnA 
ceedmgs  of  the  court,  or  refwee,  or  Jury  were  fraudulent,  iUegal,  or  iireg- 
iilar.    Id. 

See  I^ciBB  Law,  4,  5,  6;  Swamp  LA2a)8, 1,  2,  8, 4,  6. 

COMMBSSIONS. 

1.  Contract— Assignment  of. 

The  plahfttlflg  agreed  with  tke  defendants  that  for  certain  stock  sold  by 
the  plaintiffs  to  the  defendants  they  should  receive  a  fixed  price,  and  that 
tiiere  skouid  be  an  equal  division  of  the  profits  ^hich  should  accru€  to  the 
defendants  personally  between  thl  prioe  fixed  and  the  avoitge  price  at 
which  the  ^ares  should  be  sold  after  deducting  expenses  and  commissions. 
The  defendants  prior  to  this  agreed  to  ^ve  one  R.  one-half  interest  intheir 
oontcaota  with  the  plaintiffs  aid  in  all  net  profits  arising  therefrom.  Hefd^ 
that  the  agreement  with  R.  was  an  assignment  of  one>half  of  the  contract; 
that  the  amount  to  become  due  to  R.  was  neither  an  expense  nor  a  com- 
mission, and  that  the  defendants  wrere  properly  charg^  in  the  account 
withtfi^sum.    JBePdeUj.AUea^&i.Y.dK^.  Ot.) 624 

2.  Commissions— Sale. 

R..  yrith  the  assent  of  the  defendants,  made  an  agreement  with  a  broker 
that' he  6lioilld  pay  a  fixed  price  per  share  for  the  stock  and  the  profits 
above  sudi  pnco  should  be  divided  between  R.  and  the  brc*cer  in  a 
certain  proportion,  the  losses  to  be  shared  ia  like  preporticn.  Held,  that  it 
was  immaterial  whether  the  amount  paid  to  the  broker  was  a  commission 
or  whether  there  was  a  sale  of  the  -stock  to  him;  in  neither  case  wouM  the 
defendants  be^  chargeable.    Id. 

See  ExEcuTOBs  anp  Aj>Mnn8rRAToaK8, 9,  tO;  I^kyxew,  2. 
COMPLAINT. 

COMFLAINT-^iMFBOFSR  JOINIIEB   OF  CAUOBB  i»FACf10V---€0]MD  CiVILJ^RO.^ 

§484. 

Wheie  In  an  action  to  have  a  trust  sou^t  to  b^  create  \fy  a.testator 
declared  void  for  th j  reason  |hat  it  illegally  susp^ds  the  power  of  aliena- 
tion of  the  property  described  in  the  complamt,  it  is  not  an  in^proper 
Joinder  of  causes  Of  action  to  ask  for  relief  ^^ainst  a  deed  frcon  the 
executors  to  third  parties  who  are  Joined  as  defendants.  EhUter^n  v. 
Menderson  (Sup.  Ct.) 197 

CONDITION  BRBaBraaro. 

COHTBACT— SPECtPTC  PERFORMANCE. 

Two  actions  being  brou^t  against  execators  of  an^es^te  to  cqtokI  an 
accounting  and  for  the  determination  of  the  share  of  the  plaintiffs  as  ben- 
eficiaries under  the  will^  the  defeDdants  in  the  present  action  agreed  to 
execute  a  boncl  fo?  the  .pjayment  of  the  shares  of  the  benefipi^es  upon  the 
discontinuance  of  tl^e  action,  and  upon  the  investmeitt  bf  a  stun  of^non^ 
by  the  executors,  to  indcmn^y  them  fortl^eir  liability  thus4usuued.  The 
action  bein^  discontinued,  this  action  was  brouffht  Co  compeha  spedfic  per- 
formance of  the  contract  awl  fudgment  obtained  decrcctsg  \hd  eztcution  of 
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the  bond.  Upon  appeal  it  was  heM  that  the  investment  by  the  executors 
was  a  condition  precedent  to  the  execution  of  the  bond,  and  that  a  judg- 
ment decreeing  the  execution  of  the  bond  and  not  directing  the  investenent 
bjthe  executors  was  erroneous.    WaiesY.  /^ota(Bvfp.  CtO 299 

CONSPIRACY. 
1.  Damasbb — Partbbbship — Whek  caubb  of  aotson  vrai  ooasepmiLCY 

OOMFLBTK— MXASURE  OP  DAMAGES. 

Where  in  an  action  by  one  partner  against  his  co-partner  and  straneers  to 
the  £rm,  for  fraudulently  conspiring  to  make  and  negotiate  notes  in  the 
partnership  name,  with  intent  to  compel  the  plaintiff  to  pay  them,  the  notes 
had  not  been  paid  when  tlie  suit  was  commenced,  but  were  paid  by  the 
plaintiff  before  trial.  Hel4,  that  the  cause  of  action  was  complete  when 
the  wrong  was  done,  and  before  the  notes  were  paid,  and  that  tlie  measure 
of  damages  was  the  amount  of  fraudulent  notes  and  interest.  Betz  v.  Dalv, 
Jr.,  and  Moore  (Sup.  Ct.) 809 

8.  ChAROB  to  JUBY  that  kg  YESDIGT  00UU>  BB  BBNSSrRBD  FOB  FLAINT- 
IFF  UKLE8S  TWO,  AT  LBAST,  CON8PIBKD  —  NOT  HBBOB  BNTITLING  DB- 
tPRNPAMT  TO  RBYBftfiAI.  OF  JUDOIIBKT. 

The  trial  judge  charged  the  jury  that  the  action  being  for  conspiracy,  no 
-veidict  could  be  rendered  for  the  plaintiff  unless  two,  at  least,  conspired 
together  and  had  carried  out  the  conspiracy.  This  was  excepted  to.  On 
appeal,  keld,  that  the  plaintiff  had  the  ri^it  to  recover  against  the  defend- 
ant who  practiced  the  fraud,  even  though  he  failed  to  prove  the  conspiracy: 
but  that  tne  defendant  could  not  oompl&in  of  the  plaintiffs  failure  to  avail 
himself  of  that  rifl^t,.and  that  the  chctfge  was  more  favorable  to  them  than 
.tfajsy^weie  eatitlea  to,  and. not,  ^erefoie,  an  error' entitling  them  to  reverse 
the  judgment  Jd. 

8.  £yiDEN£BB. 

HekL,  further,  that  the  judgment-roll  hi  an  action  for  an  aoooonting  be- 
tween the  partBeiip,.!^ which  the  defendants,  Daily  and  ^ooie,  were  not 
fardes,  was  properly  received  to  establish  the  fact  that  the  defrauding 
IMBtner had.B0  iitfcDest  fai-  the:flian  when  he  committed  the  isavd.    M. 

CONSTJTXTJffiQNAlj  LAW. 
8.  CoNflrrruTioNAL  LAw—ApPBAii  FBOM  CITY  couBT  ep  JS^ww  IFcmK-^Aor 

DBPUlVlNa  THE  NsW  TOBK  '  COtJBST  ■  OF  COUMON  PliEJUS  OF  KTS  FOWBB 
SO  KEVIEW  JUD0MBNT8  OF  THB  dTT  COUBT  OF  KSW  TOBX  IB  WCGR- 
9CITUTI0]»AIr-TLAW8  OF  187A,  CHAP.    446,   §  191  AIBBKDBD   BY  ljkW6    OF 

1886,. OHAP.'  418,  $1,  UTBD.  ^,  KiJW  YoBK  commnnmofN,  abt.  €,  ^  18. 

.Tkoactof  188tt,  L.  of  .1886,  chap.  4il8,  g  l,flut)^,  iaiiaeonstteatiooalinso 
far  AS  it.  deprives  theJNew  York  court  .of  oonmion  pleas  of  its  jurliidiction 
and  power  to  review  the  judgments  of  marine  (city)  court  which  it  posse^se^ 
at  the  time  of  tha  adoption  of  article  4,  sec.  12  of  th43  J^ew  To^^  s^te  con- 
stitution which  rendered  that  power  permanent  and  placed  it  b^yox^l  the 
reach  of  the  legisWtiure.    Butkcff,  etc,,  v.  Demorest,  iu..  iCi,  App»).  •  ^^  Wlr 

COKTEMPT. 

1.  JfXBOTTTOBr-rlianiOFpPNBea  TO  B8TATE. 

Where  an  executor  ^as  indisbted  to  has  testatornaad  alter  luasnming 
filiargeof  tit^  estate,  beoame  ua£olTeAt,.havii^)aoomito(i>  ]|ow«¥er,  far  aU 
moneys  of  the  estate  received  by  him,  it  was  Held  that  he  w^^not  amena- 
.bl|8.  to  cox)ieim)t  .pxoceedijpigs  for  £ailur(^  to  pay  the.  debt.  M  reJSi^gg,  (Bur. 
Ct.) .7..  2« 

*  :fl*iiiB-^3iR.  B. ,  84, « 18. 

tiM  provlBions  df  HietBtB^rised  Statutes  makhug  the  debt  of  an  eMcutor 
:tO  the  ^atato  of  th^  tootatora  part  Of  the  assets  and  the  ^xectitor  ital»Ie  as 
ior.so  nuioh  money,  was.  enaeted  to^pie^eot  -the-  -eistiDguli^iiiieiit  cif-' such  - 
debti^  which,  prioir  to  .th«t^eoAC|ip^tfV^]:e^o^cel]e4  .by-jthe^pp^JA^pMnt  ^ 
• '^^ebtor 9a  executor.  ^Id.  < 
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8.  OODB  Crr.  Pbo.,  §§  2562,  2558,  2554,  2555. 

The  provisions  of  the  Code  of  Civil  Procedure,  section  2552,  et,  9eq.  were 
passed  to  permit  the  punishment  by  contempt  proceedings  of  trustees  who 
had  embezzled  the  lunds  of  ecstnii  que  it  tut,  and  do  not  change  the 
character  of  a  contract  debt  due  from  an  executor.    Id. 

4  Fraudulent  surety — When  may  be  punished. 

Courts  cannot  permit  the  course  of  justice  to  be  stayed  or  prevented  by 
fictitious  or  fraudulent  bail,  and  where  an  imposition  has  been  successfully 
practiced  by  an  incompetent  and  worthless  siurety  appearing  in  open 
court  and  insisting  on  his  sufficiency  under  oath,  the  iraudulent  surety 
will  be  punished  by  a  fine  to  the  end  that  the  loss  occasioned  bo  made 
good  if  possible.    Jjiamond  v.  Knoes/d  (City  Ct.  N.  Y.) 291 

8  .Practicb— Punishment  for— Res  adjudicata. 

In  March,  1873,  the  court  ordered  a  trustee  to  pay  over  to  his  co-trustee 

811,000,  be  removed  and  pay  the  costs  of  the  proceedings  for  his  removal, 
ubsequently  to  tlie  entry  oi  the  order  a  demand  was  made  upon  the  de- 
posed trustee  for  payment  of  the  sum  found  due  to  the  estate  which  was 
not  complied  with.  Thereupon,  in  July,  lb73,  proceedings  were  instituted 
to  punisn  him  for  contempt,  and  an  order  entered  that  a  precept  in  the 
nature  of  a  body  execution  issue  against  him,  etc  It  also  provided  in  said 
order  that  the  sheriff  should  take  bail  f  r  the  limits.  In  1886  amotion  was 
made  to  punish  .the  trustee  for  contempt  in  not  obeyin|^  the  otdcr  of  July, 
1873.  Held,  that  tbe  order  of  July,  1873,  was  conclusive  of  all  mat:ers  up 
to  that  time,  and  tliat  no  new  proceedings  to  punish  for  contempt  could  be 
begun  except  uix>n  facts  occuning  smce  the  decision  of  that  motion.  That 
the  court  could  not  convict  of  a  contempt  upon  facts  occurring  since  the 
motion  itself  in  whidi  it  was  asked  was  made.  Matter  ofAmemum,  etc. 
(Sup.  Ct.) 858 

8.  A  trustee  not  paying  money  entitled  to  jail  liberties. 

The  enforcement  of  orders  and  decrees  directing  trustees  to  pay  over 
money,  is  by  an  execution  against  the  person  or  a  precept  of  commitment 
which  would  entitle  the  party  to  the  benefit  of  laH  liberties.  Punishment 
as  for  a  contempt  cannot  be  inflicted  in  cases  where  an  execution  can  issue, 
viz. :  on  a  final  aecree  for  a  sum  of  money.    Id. 

CONTRACT. 
1.  Construction  of. 

In  a  contract  for  the  sale  of  bark  on  a  certain  tract  in  which  the  following 
clause  occurreil :  "  Bald  lots  bciug  in  the  vicinity  of  Hoose  river  tannery, 
said  bark  to  be  used  there  in  the  carrying  said  tannery  on,"  it  was  held 
that  the  words  did  not  create  a  condition  or  limitation,  and  that  the  de- 
struction of  the  tannery  did  not  terminate  the  contract.  Lyon  y.  Hoi 
(Ct.  App 

8.  FORFEFTURB. 

In  the  construction  of  all  contracts  imder  which  forfeitures  are  claimed 
it  is  the  duty  of  the  court  to  interpret  them  strictly  in  order  to  avoid  such 
a  result,  for  a  forfeiture  is  not  favored  in  the  law.    Id. 

8.  LnnTATioN — Condition— Words  necessary  to  create. 

While  no  particubr  form  of  words  is  necessary  to  create  a  limitation  or 
condition,  it  is  yet  essential  that  the  intention  to  create  them  shall  be  clearly 
expressed  ia  some  words  imi)orting  ex  ti  termini  that  the  vesting  cr  con- 
tinuance of  the  estate  or  interest  is  to  depend  upon  a  contingency  provided 
for.    Id. 

4.  When  change  in  personnel  of  firv  does  not  pbxyent  it  from  bs- 

OOYSRINO  ON  contracts  MADE  BY  THE  FIRK. 

A  change  in  ihepermmnel  of  a  firm  does  not  prevent  it  from  Teoorering 
on  contracts  made  by  the  firm,  it  appearing  that  the  contract  did  not  re- 
quire the  peoBonal  services  of  the  sluing  members.    Oeut  y.  Johman  (Oitr 

t.  fescTFio  PERFORMANCE— Condition  precedent. 

Two  actions  being  brought  against  executors  of  aa  estate  to  compel  an 
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accoantin^  and  for  the  detennination  of  the  share  of  the  plaintifCs  as 
beneticianes  under  the  will,  the  defendants  in  the  present  action  agreed  to 
execute  a  bond  for  the  payment  of  the  shares  of  the  beneficiaries  upon  the 
discontinuance  of  the  action,  and  upon  the  investment  of  a  sum  of  money 
by  the  executors,  to  indenmif^  them  for  their  liability  thus  assumed.  The 
action  being  discontinued,  this  action  was  brought  to  compel  a  specific 
performance  of  the  contract  and  judgment  obtained  decreeing  the  execu- 
tion of  the  bond.  Upon  appeal  it  was  Juld  that  the  investment  by  the 
executors  was  a  condition  precedent  to  the  execution  of  the  bond,  and  that 
a  judgment  decreeing  the  execution  of  the  bond  and  not  directing  the  in- 
vestment by  the  executors  was  erroneous.    Wales  v.  Stout  (Sup.  Ct.). .  299 

8.  Extension  of  time  undbrt— Wakranty. 

Where  the  plaintiffs  contracted  to  construct  the  defendant  cars  of  a  speci- 
fied pattern  and  qualihrat  a  date  fixed  by  the  terms  of  the  contract  warrant- 
ing them  to  be  of  the  kind  and  quality  agreed  upon,  the  evidence  upon  the 
trial  showing  that  certain  defects  in  the  construction  were  attributable  to 
the  fault  of  the  defendant,  and  that  the  tixe  for  the  completion  of  the  cars 
had  been  extended,  it  was  Itcld,  that  in  cases  of  express  warranty  in  execu- 
tory as  well  as  executed  sales,  the  vendee  may  rely  upon  the  breach  of 
warranty  without  offering  to  rescind  the  sale  or  return  the  property  or  even 

giving  prompt  notice  of  the  defect.  That  the  warranty  did  not  cover  those 
efects  apparent  to  the  defendant  when  he  accepted  the  cars,  and  that  upon 
completion  of  the  cars  within  the  extended  time,  the  plaintiff  was  entitled 
to  the  compensation  agreed  upon.  Gilbert  Car  Jiffg.  Co,  v.  Harm  (Sup. 
Ct.) 801 

7.  Construction  of— SuBSTANnAii  perfobmancb  all  that  is  required. 

Where  in  a  contract  for  polishing  wood  work  it  is  provided  that  the' 
work  shall  be  done  to  the  entire  satisfaction  of  the  defendant,  the  court  in- 
structcd  the  jury  that,  "  if  the  work  was  done  in  the  best  workmanlike 
manner,  the  defendant  was  boimd  to  be  satisfied,  and  could  not  rrbltrarily, 
and  without  reason,  avoid  responsibility  by  saying  that  he  was  not  satisfied." 
IMdt  no  error,  and  that  a  substantial  performance  of  the  contract  was  all 
that  was  required.    i>o«  v.  JVbftfo  (Sup.  Ct.) 81i 

8.  Construction  op— Subscription  for  stock— When  payablb— Statute 

OF  Limitation. 

Where  a  paper  signed  by  certain  persons  interested  in  a  company  stated 
the  capital  stock  of  the  company  was  25,000  shares  of  $100  each,  making 
in  all  $2,500,000;  that  it  had  already  been  paid  up  by  the  transfer  of  patents;, 
that  9,000  shares  of  the  stock  was  to  be  used  as  working  capital  for  the 
company,  **  subject  to  the  order  of  the  board  of  trustees  of  sud  company, 
excepting  $50,000  of  the  proceeds  thereof  first  to  be  paid  to  us  from  said 
proceeds,  the  trustees  have,  with  our  consent,  ordered  a  sale  of  6,000  of  said' 
shares  for  the  purpose  of  raising  the  present  working  capital  and  paying  the 
said  $50,000,  the  minimum  price  to  be  fifty  dollars  per  share;  and  said 
trustee,  with  the  approbation  of  the  board  of  trustees,  now  offers  said  6,000 
shares  at  said  mimmum  price  of  fifty  dollars  a  share,  to  be  paid  for  as  fol-, 
lows:  One  third  part  thereof  as  soon  as  the  whole  6,000  shares  shall  be  sub- 
scribed for,  and  tne  remainder  in  such  installments  as  the  board  of  trustees 
may  call  for  the  same»  for  (he  purposes  of  the  business."  The. defendant, 
together  with  others,  signed  the  following:  "  We,  the  imdersignedy  hereby, 
subscribe  the  number  of  shares  of  the  above  6,000  shares  set  opposite  to 
our  names  respectively  to  be  paid  according  to  the  terms  above  set  forth, 
but  this  subscription  not  to  be  binding  until  the  whole  6,000  shares  shall 
have  been  reliably  subscribed."  Defendant  paid  the  one-third  of  his  sub-, 
scription  and  a  suit  was  brought  to  collect  the  remainder.  Held,  that  the 
whole  subscription  became  due  and  payable  at  once,  and  no  call  or  demand 
before  action  was  necessary.  That  more  than  six  years  having  elap 
since  the  subscription,  the  action  was  barred  by  the  Statute  of  Limitatu 
WiUiam»v.  Meyer  {^M^.  Qt.) ^.. 

0.  Oeneral  rule. 

The  general  rule  is  well  settled  in  this  state  that,  in  the  absence  of  a  con- 
tract thus  to  make  the  payments  in  future  installments,  which  shall  not 
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become  by  tbe  terms  of  the  contract  due  and  payable  until  some  fatuie 
time,  subscriptions  become  due  and  payable  at  once,  and  no  call  or  demand 
before  action  therefor  is  necessary.  i£tld,  that  there  is  nothing  in  the  lan^ 
guage  of  this  contract  that  takes  the  case  out  of  the  general  rule.    Id, 

10.  For  the  sale  op  LA3n> — Findikgsop  rbfbrbb — Appeal. 

A  contract  to  convey  real  estate  contained  a  provision  that  if  the  vendee 
should  make  a  default  in  payment  of  the  purchase  money  he  thereby  re- 
leased the  vendor  from  all  liability  by  reason  of  any  payment  made  prior 
to  the  default.  The  contract  provided  for  the  payment  of  the  purchase 
money  by  installments,  and  for  the  payment  of  mterest  semi-annually  on 
the  unpaid  purchase  money.  The  vendee  advanced  on  the  piux^hase  price 
as  stipulated  in  the  agreement,  and  after  several  payments  by  him,  and 
while  he  was  not  in  de&ult,  the  vendee  sold  and  deeded  the  premises  to 
one  H.,  who  was  advised  of  the  existence  of  the  contract  of  sale.  The 
referee  before  whom  the  case  was  tried  found  as  a  fact  the  payment  of 

Erincipal  and  interest  during  a  part  of  the  time,  and  also  other  payments 
y  the  vendee  to  the  vendor  which,  if  applied  on  the  contract,  placed  the 
vendee  ahead  in  his  payments  at  the  time  of  the  sale  to  U.  He  also 
rendered  judgment  in  favor  of  the  vendee  for  the  amount  so  paid  by  him 
up  to  that  time.  HMy  on  appeal,  tliat  for  the  purpose  of  sustaining  the 
judgment  it  must  be  assumed  that  all  these  pavments  were  made  upon  the 
contract  and  that  no  part  was  left  unapphed,  so  that  the  vendor  was  at 
liberty  to  apply  the  same  upon  items  clauned  ind^>end6nt  of  the  oontract. 
amith  V.  liogers  (Sup.  Ct:) 880 

11*  Implied  warranty. 

The  contract  containing  a  covenant  to  sell  and  convey  the  premises  by  a 

good  and  sufficient  deed  ot  conveyance,  free  and  clear  of  all  incumbrances, 
iielaw  implies  a  warranty  on  the  part  of  the  vendor  that  he  posseted  at 
the  time  of  the  conveyance  a  good  and  perfect  title,  and  that  he  could  con- 
vey the  same  to  the  vendee  upon  the  ob^rvance  by  her  of  the  covenant  on 
her  part.    Id, 

IBl    TbNDER  by  VENDER}  NOT  KBCEfiBARY. 

It  was  not  necessary  for  the  vendee  to  offer  to  pay  the  balanee  of  the 
purchase  money  and  to  demand  a  deed  of  the  prenuses,  for  the  reason  that 
vendor  by  conveying  the  premises  to  another  hoiSi  put  it  out  of  his  power  to 
perform  the  agreement  on  his  part.    I^, 

Idi  Sl^ECmC  PBRPDRMAHCB — COVENANT. 

A  covenant  in  an  agreement  that  a  party  wiH  convey  premises  named 
therein  embr&oes  one  that  he  will  sell.   Jmrtin  v.  Colby  (Sup.  Ct.). . .  415 

141  Phraseology. 

No  form  of  words  or  phraseology  is  necessary  to  the  creation  of  a  con- 
tract obligation.  It  is  sufficient  that  by  the  language  used  the  intention  of 
the  parties  is  fairly  manifested.    Id, 

19i  Sealed  instruments — Presumption — Consideration. 

An  agreement  under  seal  is  presumably  supported  by  a  consideration, 
but  this  presumption  may  be  repelled.    Id, 

10.  Contract  liability— 2  R.  8.,  185,  §  8. 

Tbe  defendant  having  assiuned  an  obligation  to  convey  upon  a  sufficient 
consideration  is  charge&le  with  the  duty  and  legal  liability  to  pegrfoitn  his 
tmdertaking.    M, 

It:  Rescission— Satisfaction— Part  performance. 

Where  the  defendant  for  a  valuable  consideration  binds  himself  to  con- 
vey land  consisting  of  three  parcels  to  the  plaintiff  within  a  time  limited 
by  the  undertaking  and  before  the  time  so  limited  the  plaintiff  accepts  a 
deed  of  a  portion  of  the  premises,  the  contract  is  not  necessarily  satisfied 
or  rescihded,  btit  this  is  a  partial  performance  and  the  effect  of  it  is  de- 
pendent upon  the  agreement  which  produced  it.    Id, 

ift  CoNDirroN  precedent,  what  is  not. 

Where  by  the  contract  between  the  defendant  and  the  plaintiff  the  de- 
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f  endant  a^;i'eed  ui)on  the  payment  of  a  stipulated  sum  to  convey  premises 
to  the  plaintiff,  and  the  contract  further  provided  that  the  plaintiff  should 
pay  the  defendant  for  improvements  made  by  him.  Hild,  that  upon  a  ten- 
der of  the  stipulated  price  the  plaintiff  became  entitled  to  a  performance 
by  the  defendant,  that  payment  for  the  improvements  "were  not  a  condition 
precedent  but  merely  created  a  liability.    Id, 

19.  Parties  to  action. 

The  wife  of  the  defendant  ia  not  a  necessary  party  to  an  action  for  the 
specific  performance  of  the  contract.    Id. 

20.  Evidence — Specific  performance. 

In  an  action  for  the  specific  performance  of  the  contract,  evidence 
offered  by  the  def\endant  to  prove  that  his  wife  refused  to  sign  a  deed  of 
the  property  to  the  plaintiff  was  improperly  refused.    Id: 

SI.  Presumption  that  partt  had  power  to  perform  his  contract. 
It  will  be  preiBUmed  Y/h&B.  nothing  appears  to  Uie  contrary  that  a  party 
is  able  specifically  to  perform  his  undertaking  to  convey,  but  he  will  be  per- 
mitted to  prove  that  he  cannot.  And  such  fact  when  proved  is  in  the  way 
partially  or  wholly  of  that  form  of  relief  because  a  party  will  not  ordinarily 
be  directed  by  judgment  to  perf(»rm  what  he  cannot.   Id,     ' 

^,  PaRTIAI*   performance    ACCORDINO    to  contract  and   DAMAOB8   WILL 

not  be  decreed— Remedy  for  damages. 

The  defendant  could  not  be  imqualifiedly  directed  by  Judgment  to  con- 
vey with  covenants  coving  his  wife's  rieht  of  dower  nor  the  plaintiff  re- 
quired to  accept  a  conveyance  lesa  valuable  than  that  which  the  perform- 
ance of  the  defendant's  contract  requires.  In  such  event  the  plaintiff 
could  not  take  such  a  deed  as  the  defendant  could  effectually  execute  alone 
and  damages  for  the  deficiency  in  the  conveyance,  but  his  remedy  would 
be  for  damages  alone.    Id, 

28.  Entirb— Excuse  for  non-pbrpormancb— Quantum  meruit. 

The  plaintiff  made  an  agreement  with  the  defendant  that  he  aq|d  his  wife 
would  work  for  him  for  a  stated  term  at  a  fixed  compensation  per  month; 
before  the  end  of  the  term  agreed  upon  the  plaintiff  ceased  worit  under 
the  contract,  alleging  as  the  reason  the  sickness  of  his  wife.  Meld,  that 
the  agreement  was  an  entire  and  indivisible  one  for  service,  and  the  plain- 
tiff was  not  entitled  to  recov^  without  complete  performance,  unless  such 
IKirfonnance  was  in  some  manner  excused,  ndd,  that  the  sickness  of  his 
wife  was  an  adequate  excuse.  There  'was  no  means  provided  by  the  terms 
of  the  contract  to  sever  the  services  of  the  plaintiff  and  his  wife  so  as 
to  require  or  enable  the  plaintiff  himself  to  proceed  without  some  new 
arrangement;  that  the  plaintiff  was  entitled  to  a  recovery  upon  the  quan- 
tum msruit  for  the  services  performed  by  him  and  his  wife.  Oastcn  v. 
jDdtetor  (Sup.  Ct.) 429 

d4.  MoRTGAOE— Equitable  Lien— Foreclosure. 

The  plaintiff  was  the  owner  in  fee  simple  of  two  separate  parcels  of 
knd^  upon  one  of  which  there  was  a  mortgage,  called  the  M.  mortga^; 
for  the  payment  of  the  debt  thus  secured  the  plaintiff  was  not  personally 
liable.  Lpon  both  parcels  there  was  another  mort&^^  lien,  called 
the  S.  moTtgtcge^  which  was  to  secure  the  pktintiff's  individual  obligation 
to  pay  that  d^t.  He  entered  Into  a  written  contract  under  seal  to  sell  and 
<Mmvey  both  of  said  parcels  to  the  defendant  subject  to  the  said  mortgage, 
which  the  defendant  agreed  to  pay.  The  contract  was  executed  by  the 
defendant,  and  the  further  sum  which  he  was  to  pay  as  purchase-money 
was  left  blank  in  the  contract,  but  it  stated  that  such  payments  were  to  lie 
made  in  payments  of  $800  a  year,  of  principal  and  interest  from  the  date 
thereof^  with  semi-annual  interest  from  the  date  thereof,  until  the  whole 
sum  shall  be  paid;  also  the  vendee  aj^reed  to  pay  alt  taxes  and  assessments 
upon  the  premises  from  the  date  of  the  contract  until  the  purchase-price 
diould  be  fully  paid.  The  contract  provided  that  the  plaintiff  on  receiv- 
ing such  payment  should  execute  and  deliver  to  the  defendant  or  his 
assignee  a  deed  and  conveyance  thereof,  with  a  release  of  wife's  dower 
and  covenants  against  his  own  acts,  except  as  against  the  B.  mortgage^ 
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which  defendant  was  to  pay.  In  an  action  by  the  plaintiff  to  foredoee 
his  lien  under  the  covenant,  the  trial  court  found  as  facts  the  amount 
the  defendant  agreed  to  pay  as  purchase-money;  that  the  purchaser 
went  into  possess.on  of  the  premises  and  made  payments  of  the  in> 
terest  on  the  mortgages  and  no  other  payments  on  the  purchase-price ;  and 
amone  other  facts  that  on  a  certain  date  with  the  consent  of  the  defendant 
the  plaintiff  conveyed  one  parcel  of  the  land  to  L.  L.,  who  assumed 
the  payment  of  both  of  the  mortgages  and  paid  the  balance  c  f  the  pur- 
chase-money which  was  claimed  by  the  plaintiff  to  be  due  under  the  con- 
tract It  was  also  found  as  a  fact  that  at  the  time  of  the  commencement 
of  the  action  an  amount  was  due  the  plaintiff  and  that  the  balance  of  the 
purchase-money  fell  duo  before  the  trial.  The  cefendant  neglected  to  pay 
the  taxes  upon  the  property  and  they  were  paid  Vy  ^c  plaintiff;  the  8. 
mortgage  remained  unpaid.  The  judgment  provided  that  upon  payment 
by  the  defendant  of  the  amount  found  due  the  plaintiff,  the  defendant 
was  entitled  to  a  conveyance  of  the  parcel  of  land  unconveycd;  that  as  be- 
tween the  plaintiff  and  defendant  the  latter  was  entitled  to  a  convevance 
free  and  clear  from  the  lien  of  the  S.  mortgage.  Upon  appeal;  held,  that 
as  no  personal  judgment  was  awarded  against  tlie  defenaant,  no  ri^ht 
of  his  was  affected  oy  the  jud^ent  unless  th  re  was  a  valid  and  subsist- 
ing contract  between  the  parties  by  which  he  had  an  eouitable  interest  as 
•  purchaser  in  the  land.  That  the  contract  was  not  void  for  uncertainty, 
there  being  evidence  to  support  the  finding  of  the  trial  court  as  to  the 
amount  of  purchase-money.    Burbank  v.  B(weoek  (Sup.  Ct.) 458 

25.  Sale  stjbject  to  the  mortoaoe  of  part  of  mobtoaged  propertt. 

Held,  that  the  sale  of  one  of  the  parcels,  with  the  consent  of  both  par- 
ties, subject  to  the  8.  mortgage  which  was  a  lien  upon  the  parcel  unsold 
as  between  the  purchaser  and  the  parties  to  this  action,  makes  that  parcel 
the  primary  fund  out  of  which  that  mortgage  is  to  be  paid,  and  as  the 
owner  of  the  prop:  rty  sold  was  not  a  party  to  this  action,  the  decree  prop- 
erly makes  it  a  condition  to  granting  any  relief  that  he  should  procure  a 
release  of  the  S.  mortgage  as  a  lien  on  the  premises.    Id. 

26.  Sale  of  lands — Interest  op  vendor  prior  to  conveyance 

The  vendor  prior  to  the  conveyance  to  the  vendee  holds  the  legal  title  in 
trust  for  the  benefit  of  the  latter.    Id. 

27.  Interest  of  parties— How  considered— Equitable  conversion. 

By  the  doctrine  of  equitable  conversion  the  vendor's  intere  t  under  the 
C(  ntract  is  treated  as  personal  estate,  and  the  vendee's  interest  as  real  es- 
tate which  descends  to  his  heirs.     Id. 

28.  Vendor's  lien— In  an  action  to  enforce,  tender  is  not  NBOBseART. 

In  an  action  by  a  vendor  to  enforce  an  alleged  equitable  lien  for  unpaid 
purchase-money  under  a  contract  for  a  sale  of  lands.  It  is  no  defense  that  a 
tender  of  a  de^  wa9  not  made  before  the  suit  was  brought.    Id, 

29.  Sale  of  stock. 

A  peculiar  contract  for  the  sale  of  stock  in  a  manufacturing  company 
construed.    Kelsey  v.  Sargent  (Sup.  Ct.) 514 

80.  Corporations,  contract  by — When  not  ultra  vires. 

An  agreement  made  by  a  corporation  organized  for  the  purpose  of  buy- 
ing sheep  and  lambs,  with  another  corporation,  that  the  members  of  the 
former  shall  during  a  stated  period  buy  only  from  the  latter,  and  the  latter 
shall  sell  only  to  the  stockholders  of  the  former,  being  entered  into  with 
the  consent  and  approval  of  its  members,  and  not  being  directly  or  im- 
pliedly prohibited  by  the  acts  under  which  it  was  organized  or  by  any 
statute  of  the  state,  is  not  ultra  tires.  Live  Stock  Amo,  of  New  YorkY, 
LevyO^.  Y.  Sup.  Ct.) 514 

81.  Eotopfel. 

A  member  of  the  corpomtion  who  has  executed  the  agreement  and  has 
derived  profits  under  an  agreement  of  which  this  is  a  renewal,  is  estopped 
from  setting  up  that  it  is  ultra  vire$.    Id, 
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83.  Not  in  restraint  op  trade. 

Such  an  agreemeDt  being  limited  in  its  operation  to  a  certain  time  and 
locality,  is  not  in  restraint  of  trade.     Id: 

88.  Agreement  between  corporation  and  members. 

A  fine  for  the  breath  of  this  agreement,  which  is  imposed  pursoant  to 
the  terms  of  an  agreement  between  the  corporation  and  its  members  and 
between  the  members  individually  with  each  other,  may  be  recoverwi  in  a 
suit  by  the  corporation.    Id. 

84.  HONET  PAID    UPON  VIOLATED    CONTRACTS   CANNOT  BE  SET  OFF  AGAINST 
DEMAND  FOR  MONEY  DUE. 

WherS  the  plaintiff  agrees  to  perform  certain  work  and  furnish  materials 
for  the  defendants  for  a  stipulated  price,  and  the  defendant  pays  a  part, 
and  subsequently  the  phxintiff  violates  the  contract  so  that  he  is  not  entitled 
to  recover  the  remainaer  of  the  money,  the  amount  paid  cannot  be  set  off 
against  a  claim  for  compensation  for  work  performed  aside  from  the 
contract.     Orifflny,  Miner  (N,Y.  Supr.  Ct) 521 

86.  Violated  by  plaintiff — When  daiIages  recoverable. 

Damages  cannot  be  awarded  for  the  failure  to  perform  the  original  con- 
tract; if  the  plaintiff  might  recover  upon  it,  then  the  amount  of  the  dam- 
ages to  the  defendant  being  less  than  the  amount  the  plaintiff  will  be 
entitled  to,  will  be  applied  there;  if  the  plaintiff  cannot  recover,  then  the 
defendant  may  not  have  damages  of  him  at  all.   Id. 

86.  False  statement— Defense. 

An  alleged  false  statement  as  to  the  value  of  certain  property,  which 
may  have  induced  a  contract  for  its  purdiase,  does  not  constitute  a  de- 
fense to  an  obligation  arising  out  of  such  contract,  in  controversy  between 
parties  bearing  no  other  relation  to  each  other  than  such  as  arose  from  the 
contract.    Rumhart  v.  McMaster  (N.  Y.  Supr.  Ct.) 5«1 

87.  For  services  —  Breach   by  employer  —  What  may  be  shown  in 
mitigation  of  damages. 

Where  the  plaintiff,  an  actor,  has  been  employed  at  a  stipulated  salary, 
upon  a  breacn  of  contract  by  his  employer,  the  salary  agreed  upon  is 
prima  facie  the  amount  of  plaintiff's  damages,  but  it  is  the  nght  of  the  de- 
fendant to  show  that  the  plaintiff  might  have  obtained  other  employment, 
and  thereby  reduced  the  damages.   HotDdon  v.  Mestayer  (N.  Y.  C.  P.).  (71 

88.  Damages  for  wrongful  discharge — ^Right  of  recovery. 

An  effort  to  obtain  another  engagement  is  not  a  condition  precedent  to  a 
right  to  recover  damages  for  a  wrongful  discharge.  Though  it  is  always 
the  duty  of  a  person  who  has  susttuned  an  injury  to  make  reasonable 
efforts  to  avoid  swelling  the  damages,  he  is  not  bound  to  prove  as  a  part  of 
h  8  cause  of  action  the  steps  he  has  taken  to  lessen  the  damages.  The 
burden  is  on  the  defendant  to  show  hat  throujdi  the  plaintiff's  neglect  the 
damages  have  been  unnecessarily  increased,    la, 

80.  By  executors— Specific  performance— Power  of  bale. 

Where  the  executors  of  the  will  of  a  deceased  person,  empowered  by  the 
terms  of  the  will  to  sell  his  real  estate,  enter  Into  an  executoiy  contract 
for  such  sale,  perfonnance  of  such  contract  may  be  enforced  in  equity  at 
the  suit  of  the  purchaser.  Such  a  contract  is  in  effect  an  execution  of  the 
power.    Bastwick  v.  Beach  (Ct.  App.) 659 

40.  Mortgage  existing  on  property  the  subject  of  the  contract 
NO  obstacle. 

The  existence  of  a  mortgage  upon  the  property  is  no  obstacle  to  the  ex 
ecution  of  the  cont  act,  as  a  purchaser  for  full  value  is  entitled  to  have  in* 
cumbrances  removed  out  of  tne  purchase  money.   Id, 

41.  Compensation. 

If  a  seUer  of  land  is  not  able  to  comply  fullv  with  the  contract,  either  In 
respect  to  the  quantity  of  land  or  the  extent  of  the  estate,  the  court  will,  at 

N.  Y.  Rep.,  Vol.  m.        106 
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the  election  of  the  buyer,  decree  specific  performance  of  the  contract  so  far 
as  the  same  can  be  performed,  awarding  compensation  to  the  purchaser  by 
way  of  abatement  from  the  purcliase  price,  tor  any  deficiency  in  title, 
quantity  of  land  or  other  matter  touching  the  estate,  the  value  of  which 
are- enable  of  being  ascertained,  and  thus  compeiisated  without  doing  in- 
justice to  either  party.  Id, 

42.  For  dower  right— Implied  consent. 

The  widow  of  the  testator  being  also  executrix,  and  as  such  one  of  the 
parties  to  the  contract  of  sale,  by  joining  therein  without  anr  reservation 
of  her  dower  right,  consente  x  to  make  a  good  title  to  the  purchaser,  and  to 
look  to  the  purchase  money  as  a  substitute  for  the  land  for  her  dower  riglit 
therein.    Id. 

48.  Rent  op  premises —Belongs  to  purchaser  when — ^Interest. 

When  the  purchaser  is  ready  and  willing  to  perform  and  tlie  delay  is  on 
the  part  of  the  vendor,  the  purchaser  is  enti  led  to  the  rents  and  profits 
from  the  time  when,  according  to  the  terms  of  the  contract,  possession 
should  have  been  delivered,  or  if  the  vendor  has  remained  in  possession,  he 
is  chargeable  with  the  value  of  the  use  and  occupation  from  the  same 
period,  and  the  purchaser  is  chargeable  with  interest  on  the  piuiohase 
money  if  it  has  remained  in  his  hand  unappropriated.  But  where  it  has 
been  appropriated,  and  notice  thereof  given  to  the  vendor,  and  the  pur- 
chaser has  received  no  interest  thereon,  ho  is  not  liable  to  pay  interest  to 
the  vendor.    Id, 

4L   To  CONVEY  LAND — STATUTE  OP  PRAUDS—PaRT  PERPORMANCE. 

Plaintiff  and  her  sister,  since  deceased,  made  a  written  contract  to  sell 
certain  land  to  defendant.  Defendant  has  paid  only  part  of  the  purchase 
money,  and  this  action  is  brought  to  foreclose  the  equitable  lien  of  the 
vendor  on  the  land.  The  defendant  objects  that  the  contract  was  void  be- 
cause not  signed  by  the  vendor.  Held,  that  taking  possession  by  the  ven- 
dee was  a  part  performance,  and  Uiat  the  contract  would  be  enforced  m. 
equity;  that  the  tender  of  a  deed  at  the  tiial  was  sufildent^  Biden  v.  James 
(Sup.  Ct.) 784 

45.  Power*  to  convrt  given  to  BxfectTRix— Payment  to  bxecutbix  bt 

PURCHASER. 

The  executrix  by  the  will  of  the  deceased  owner  had  power  to  convey. 
»  HM,  that  by  payment  of  the  purcha-e  money  to  the  plaintiffs  witmn 
time  lim  ted  by  the  contiraot  the  defendant  would  be  entitled  to  a  deed  of 
the  land.    Id. 

46.  To  BUILD  RAILROAD  STATION. 

Where  he  defendant  had  entered  upon  and  taken  possesston  of  the  land 
of  plaintiff  under  written  propositions  made  by  plaiatitt^  testator  and  ac- 
cepted by  defendan  /s  iigent:  Held,  that  they  were  bound  by  the  accepted 
propositions,  and  that  if  they  liad  not  intended  to  accept  them  they  diould 
have  surrendered  possession  of  the  land.  Lawmee  v.  Sarmi&ga  Lobe  Ry 
C7o.  (Sup.  Ct.) 1& 

47.  Specipio  performance — "When  decreed. 

Where  the  plaintiff  could  not  be  adequately  compensated  for  a  breach  of 
the  defendant's  contract  by  damages,  and  the  things  required  by  the  con- 
tract to  be  performed  were  definite,  a  specific  performance  of  ttie  contract 
was  decreed.    Id. 

48.  Construction  op  condition. 

A  condition  in  the  contract  that  all  defendant's  regular  trains  running 
across  plaintiff's  lands  shall  stop  at  a  station  thereon,  does  not  require  de- 
fendant to  run  any  trains,  but  only  to  stop  such  regtilar  tndns  asthey  may 
run.    Id. 

49.  Condition — What  considered  suppictently  specific. 

Where  the  contract  contained  a  condition  that  the  defendants  should 
erect  a  neat  and  tasteful  station  building  for  the  accommodation  of 
passengers  there  having  been  other  stations  built  by  the  defendants  at 
other  points,  this  was  considered  practical  evidence  of  what  the  station 
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In  question  should  be:  Hdd,  that  this  condition  was  not  so  indefinite  that 
(  could  not  be  recov^ied  for  a  breach  thereof.    Id, 


50.  Statute  op  fkauds. 

Hi  Id,  of  a  certain  verbal  agreement  that  it  was  not  to  manufacture,  but 
to  seU,  and  was  within  the  statute  of  frauds.  Dedrieh  v.  Leonai'd  (Sup. 
Ct.) 780 

61.  ACCEFTANCG  AKD  RECEIPT. 

Hdd,  that  acceptance  and  receipt  imder  the  statute  of  frauds  are  acts, 
and  tliat  to  satisfy  the  requirements  of  the  statute  the  party  must  actually 
accept  as  satisfactory  and  receive  into  his  possession  some  part  of  the 
gooas.    Id. 

See  Railroads,  1,  2,  3,  4;  Lease,  1,  5. 

CONTRACTORS. 

Uin)EB  CONTROL  OF  EMPLOYER. 

When  party  exercises  control  over  contractor,  the  case  is  not  within  the 
role  as  to  independent  contractors.  Ketdeam  y.  Jfevyman  (N.  T.  C.  P.),  566 

CORPORATIONS. 

1.  acnok  to  recover  corporate  debt  as  a  penalty  for  failure  to  file 

annual  report — pleading— defendant  need  not  serve  a  verified 
answer  to  a  verified  complaint,  code  of  clvil  procedure,  §g  526- 
887— Defendant  privilboed  as  a  witness  under  §  837. 

In  an  action  against  a  trustee  to  charge  him  with  a  debt  of  a  corporation 
by  reason  of  a  failure  to  file  an  annual  report,  the  defendant  is  not  obliged 
to  serve  a  verified  answer  to  a  verified  complaint.  In  such  an  action  the 
defendant  would  not  be  obliged  to  testify  if  called  as  a  witness.  He  is 
privileged  und^  section  887  of  the  Code.  OudBdm  y.  Woodtoard  (Ct. 
App.) ...102 

2.  Private — Quasi  PtiBLic — Laws  1885,  chapter  888 — Rights  to  rboibter 

CATTLE  IN  HERD-BOOK  OF  ASSOCIATION-  MEMBERSHIP. 

A  corporation  **for  the  purpose  of  improving  the  breed  of  Holstein- 
Friesian  cattle,  ascertaining,  preserving  and  disseminating  Infbnnation 
concerning  said  cattle,  •  ♦  •  and  preparing,  publishing  and  supplying 
all  necessary  volumes  of  the  H.  P.  herd-book  "  is  a  private  corporation  and 
cannot  be  compelled  to  admit  to  membership  any  )  erson  that  it  does  not 
desire,  nor  to  inspect  or  register  the  cattle  of  non-members  in  its  herd-book. 
F0&pleY,HoUt6in  FHHan,  etc,  (Sup.  Ct.) 142 

8.   IkTENTIOK  TO  ADMIT  PUBLIC  NOT  SHOWN  BY  QENERAL  CLAUflB. 

The  clause  "  thereby  to  promote  the  intere  ts  of  the  public  generally  " 
at  the  end  of  the  enumeration  of  the  objects  of  the  association  does  not 
show  an  intention  to  admit  the  public  at  large  to  the  corporation.    Id, 

4.  Contract  by — When  not  ultra  virgs. 

An  agreement  made  by  a  corporation  organized  for  the  purpose  of  buy- 
ing sheep  and  lambs,  with  another  corporation,  that  the  members  of  the 
former  ^all  during  a  stated  i)eriod  buy  only  from  the  latter,  and  the  latter 
shall  sell  only  to  the  stockliolders  of  the  former,  bcin^  entered  into  with 
the  consent  and  approval  of  its  members,  and  not  being  directly  or  im- 
pliedly proh  bited  by  the  acts  under  which  it  was  organized  or  by  any 
statute  of  the  state  is  not  vltra  vires.  Live  Stock  Amo,  cfSew  Torkv, 
Levff(^,Y.  Sup.  Ct.) 514 

6.  Estoppel. 

A  member  of  the  corporation  who  has  executed  the  agreement  and  has 
derived  pi^ofits  under  nn  agreement  of  which  this  is  a  renewal,  is  estopped 
from  setting  up  that  it  is  ultra  vires.    Id. 

fL  Not  in  restraint  of  trade. 

Such  an  agreement  being  limited  in  its  operation  to  a  certain  time  and 
locality,  is  not  in  restraint  of  trade.    Id, 
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7.  Agbeement  between  corporation  and  members. 

A  Lne  for  the  breach  bt  this  agreement,  which  is  imposed  puTBuant  to 
the  terms  of  an  agreement  between  the  corporation  and  its  members  and. 
between  the  members  individually  with  each  other,  may  be  recovered  in  a 
suit  by  the  corporation.    Id, 

&  Officer  of — Action  by,  for  salary. 

The  plaintiff  was  treasurer  of  the  defendant  corporation,  which  during 
his  term  of  oflSce  was  consolidated  with  another,  thereby  reduc.ng  plain- 
tiff's duties  as  an  officer  in  the  former  so  that  they  were  merely  nominaL 
Held,  that  the  salary  allowed  to  an  officer  of  a  corporation  is  presutiied  to 
be  for  services  performed  bv  him  as  such;  and  tlLt  where,  with  the  con- 
sent and  cooperation  of  such  officer,  all  the  property,  business  and  fran- 
chise of  the  corporation  are  sold,  so  that  he  has  no  further  duty  to  perform, 
the  contract  as  to  salary  will  be  deemed  to  be  cancelled,  although  the 
corporation  itself  is  not  dissolved.  This  rule,  however,  is  inapplicable 
where  there  are  duties  performed  for  the  company'  by  the  officer  in  virtue 
of  his  office,  no  matter  how  few  and  slight  those  duties  may  be.  Bodnejf 
V.  Southern  B,  R.  A$so.  (N.  Y.  C.  P.) 664 

9.  Resolution  by  trustees  to  pay  thsmselyes  hatiARitm  ab  officers — 

Not  bindino  upon  corporation. 

A  resolution  adopted  by  the  three  directors  of  a  manufacturing  corpo- 
ration fixing  the  salary  of  one  of  them  as  president,  and  of  the  other  as 
secretary  and  treasurer,  and  providing  indefinitely  for  compensation  of 
the  third  as  vice-president,  is  not  binding  upon  the  corporation.  The  cor- 
poration being  imdcr  the  control  of  these  three  directors  has  thus  presum- 
ably been  disabled  from  exercising  its  right  of  election  to  adopt  or  avoid 
these  resolutions.     MacNaughtor^  v.  Chgood  (Sup.  Ct.) 705 

10.  Action  by. 

If  the  corporation  had  elected  to  rescind  these  resolutions  and  had 
brought  its  action  to  recover  the  salaries  paid  under  them,  the  burden  would 
have  rested  upon  the  directors  to  overthrow  the  presumption  of  acting 
dishonestly.    Id, 

11.  Suit  by  stockholder— Burden  of  proof  on  stockholder. 

To  maintain  an  action  brought  by  a  stockholder  against  the  trustees  and 
the  corporation  to  set  aside  the  said  resolution  and  compel  the  repayment 
of  the  salaries  secured  under  the  same,  the  plaintiff  must  show  that  the 
corporation  ought  to  exercise  its  right  to  avoid  the  resolution  or  contract 
so  made  by  its  trustees.  In  such  action  no  prcsimiption  arises  that  the 
trustees  have  acted  dishonesUjr,  which  ihey  are  required  to  overcome  by 
aJfflrmative  evidence;  although  in  an  action  brought  by  the  corporation  to 
attain  the  same  end,  the  burden  of  so  doing  would  rest  upon  them.    Id,    . 

See  Railway  Company,  1,  2,  8,  4 ;  PLSADmes,  1, 2,  8,  4. 

COSTS. 

1.  In  partition  actions— Code  Civil  Pro.,  §§  8228, 1569. 

A  plaintiff  recovering  in  an  action  for  piutition  is  entitled  to  costs,  of 
course,  imder  section  8238,  Code  Civil  Procedure,  and  neither  court  or  ref- 
eree has  any  discretion  as  to  costs,  nor  can  any  portion  of  defendant's 
costs  be  charged  upon  the  plaintiff.  But  under  section  1559,  a  defendant 
is  only  liable  to  so  much  of  plaintiff's  costs  as  is  proportioned  to  the  inter- 
est of  such  defendant  in  the  real  estate  partitioned.  Davis  v.  Davis  (Sup. 
^      Ct.) 1& 

2.  Not  subject  of  set  off — Property  of  attorney. 

The  plaintiff  brought  an  action  setting  up  three  causes  of  action;  a  de- 
mtirrer  was  sustained  as  to  the  third  cause  of  action  and  overrule  as  to 
the  other  two;  upon  the  trial  of  these  causes  of  action  judgment  was  re- 
covered by  the  plaintiff;  t^e  judgment  sustaining  the  demurrer  as  to  the 
third  cause  of  action  was  aifirmed  with  costs  upon  appeal,  and  the  pla'ntifl 
moved  to  set  off  the  defendant's  judgment  against  the  plaintiff's  juog^ent 
BM,  that  costs  are  the  property  of  the  attorney,  and  are  not  the  subject  of 
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set  off;  that  the  right  to  set  off  one  judgment  against  another  is  not  allowed, 
where  the  judgment  to  be  extinguished  is  for  costs  only.  8nyUk  y.  Chen- 
KW^  (City  Ct.  N.  Y.) 265 

B.  Ebcx>yert  uia>ER  section  SO— Question  of  title  to  land. 

Where  a  plaintiff  unnecessarfly  sets  out  in  his  complaint  title  to  real 
property,  no  proof  of  title  is  needed,  and  if  the  recovery  is  for  less  than 
nfty_  dollars  the  defendant  and  not  the  plaintiff  is  entitled  to  costs.  Aaron 
V.  JU^  (City  Ct.  N.  Y.) 270 

4.  In  fobbclosurb  procebdingb. 

It  is  usual  in  foreclosing  liens  upon  property  to  charge  the  funds  with 
the  costs  of  foreclosure,  unless  some  sufficient  reason  is  ^own  why  the 
lienor  should^not  receive  the  protection  of  having  his  reasonable  costs  and 
expenses,  so  'that  he  may  realize  his  debt  if  the  property,  is  sufficient  for 
thatpurpose.    BurankY.  Babeock  {Bxiy,  Qi.) 460 

H.  Subrooate's  court— Who  entitled  to— CJode  Civil  Pro.,  §  2689. 

On  an  appeal  from  the  probate  of  a  will,  the  successful  party  only  is  en- 
titled to  the  costs  of  appeal  in  the  surrogate's  court  under  Code  Cinl  Pro- 
cedure, ^  2589.  Where  judgment  is  given  in  favor  of  the  executor,  it  is 
error  for  the  court  to  allow  costs  to  the  unsucce^ul  contestants.  Matter 
^  Tr»^»  (Ct.  App.) 618 

t,  Bxecutors  and  administrators— Disbursements  on  refebencb  of 

CLAIM  AGAINST  DECEDENT — CODE  OF  PbOCEDUBE,  §  817 — ^LaWS  OF  1880, 
CHAFER  245,  §  8,  SUBD.  8. 

The  right  to  disbursements  given  by  Code  of  Procedure,  §  817,  upon  a 
reference  of  a  claim  against  a  decedant  is  preserved  by  subdivision  8  of 
section  8  of  the  repealing  act  of  1880.    Larkin  v.  Miuxm  (Ct.  App.). .  642 

7.  Bxecutors  and  admini8trator8— Claim  against  sstatb— Additional 
allowance. 

Although  the  claim  of  a  creditor  against  an  estate  may  have  been  duly 
exhibited  and  properly  presented  to  the  testator's  executor  before  suit 
brought,  and  the  defendant  was  defeated  in  the  end,  yet  if  the  defense  in- 
terpcMed  was  reasonable  and  proper,  costs  will,  not  be  awarded  to  the 
plaintiff.    Jackson  v.  Myer9  (Ct.  App.) 655 

Bee  Attobnbtb,  2;  Reoeiybrs,  6;  Executobb  and  Administratobs,  28. 

COUNTER-CLAIM. 
1.  Judgment  allowed  as  counteb-claim  in  an  action  on  undebtaking — 
Code  Civ.  Pbo.,  §  501,  subd.  2  and  §  507. 

One  of  the  defendants  brought  an  action  against  this  plaintiff  and  ob- 
tained an  order  for  his  arrest,  the  other  defendants  becoming  sureties  on 
the  undertaking  required,  the  order  of  arrest  was  vacated;  subsequently 
tadgment  was  obtained  against  this  plaintiff,  who  now  brings  action  for  the 
damages  sustained  by  him  by  reason  of  the  arrest.  Prior  to  the  commence- 
ment of  this  action  each  of  the  defendants  became  possessed  of  a  third 
interest  in  the  judgment  obtained  in  the  former  action,  and  now  set  that 
Judgment  up  as  a  counter-claim.  Bed,  that  at  common  law  a  judgment  is 
a  cause  of  action  on  contract  of  the  highest  nature  known  to  the  law,  that 
this  cause  of  action  is  within  the  provisions  of  Code  Civ.  Pro.,  g  501,  Sub. 
2and§5.7.    Owndtf  v.  DaTkwan  (City  Ct.  N.  Y.) 261 

$.  Judgment— Code  Cnr.  Pbo.,  §  1918. 

The  setting  up  of  this  judgment  as  a  counter-claim  is  not  an  action  upon 
the  judnnent  wjthin  the  meaning  of  Code  of  Civil  Procedure,  g  1918,  and 
the  action  in  which  it  is  set  up  &  not  between  the  original  pieties  to  the 
Judgment  A  Judgment  may  oe  Mt  up  by  way  of  counter-cladin,  although 
an  action  could  not  be  maintained  thereon,    m. 

B.  RsquiBSMBfTBAi  TO--CoDBPROOEDURB,glQ0--CoDB  Civil  Fbooidubx, 
§501. 

A  conn^er-dalm  to  be  available  must  belong  to  the  defendant  at  the 
time  of  the  oommenoement  of  the  action.  Moody  y.  BUeU  (City  Ct. 
N.  Y.) 269 
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4   COirrBACT-'DENIAI.  OF  PBBFOBHAKGE. 

A  couBt^r-claim  for  damages,  in  an  action  f on  goods  delivesed  under  an 
agreement  for  their  manufacture,  becimse  they  were  not  in  accordance  with 
tiie  contract,  cannot  be  uplield  in  the  absence  of  any  allegation  of  fraud  or 
latent  de'^ect,  and  when  there  was  no  expre^  warranty  of  the  quality  of  the 
thingsold.    Dreyfussy.  Foster  (Oiiy  Cl.  N.  Y.) 278 

COUPONS. 
See  B0ND8;  1,  2  8. 

CRIMINAL  TRIAL. 
y  Judge's  chabgb— Error. 

The  evidence  showed  that  a  vessel  insured  by  the  defendant  in  one  of 
his  companies  was  stranded,  and  subsequently  to  the  stranding  he  issued  a 
reinsurance  of  the  vessel  in  another  companv.  The  insurance  was  ( oUected 
Inr  the  defendant,  and  on  his  trial  for  grand  kit^eny  the  chane  of  the  court 
did  not  clearly  demonstrate  whether  the  court  intended  to  be  understood 
tliat  the  illegality  of  this  reinsurance  was  a  requisite  of  the  crime  alleged. 
An  exception  was  taken  to  the  charge  by  the  defendant  as  charging  that 
the  leoidity  or  illegality  of  the  reinsuranoe  liad  no  bearing  upon  the  crime. 
The  aefcndant  requested  the  court  to  chai^ge  that  unless  tiie  iury  found 
there  was  reinsurance,  they  could  not  convict  the  defendant  unacr  the  £r&t 
coxmt  of  tlie  indictment,  and  upon  a  refusal  to  charge,  except  as  already 
charged  upon  tlie  subject,  an  exception  was  taken.  UeM,  thrt  unlesa 
obviated  by  other  instructions  to  the  jury,  these  exce|>tioBS  presented  error 
requiring  a  new  trial.    Pe'jple  v.  Bimiek  (Sup.  Ct.) 8^ 

9.  ENTma  CAAROB  to  be  COKSIBERBD  in  AIO  of  TaSDmroSRSTATION  OF  THS 

BKVERAL  ?AI(TS. 

'  Tlie  entire  charge  may  be  considered  in  aM  of  tiie  interpretation  and 
effect  of  its  several  parts,  and  an  fipparently  erroneous  sentence  or  phrase 
may  o:dl.nari|y  be  deemed  modified  and  relieved  from  «uch  error  by 
other  portions  of  the  charge  staling  the  correct  rule  for  the  guidance  of  the 
Junr;  but  where  an  important  proposition  is  erroneously  stated  to  the  jury, 
and  not  distinctly  witlwlrawn,  it  does  not  necessarilv  follow  that  it  may 
not  liave  a  prejudicial  effect,  although  a  rule  complete  hi  itself  for  the 
.action  of  the  jurjr  js  ppopflrly^  charged    M. 

8.  Insurance — Authority  of  agent. 

Where  the  power  of  an  agent  extends  to  making  insurance  upon  "ajl 
kinds  of  goods,  wares,  merchandise  and  produce  laden  on  board' the  go<Kl 
vessel  or  vessels,  boat  or  boats,  ♦  ♦  *  lost  and  not  hst,  at  and  from  all 
ports  and  places  to  ix)rts  and  places."  ffM,  tiiat  this  did  not  cover  a  case 
where  the  loss  of  the  vessel  was  known  to  the  agent  at  the  time  df  making^ 
the  insurance;  that  no  agency,  however. general  hi  its  terms,  would  be 
deemed  to  embrace  the  power  to  insure  property  after  and  with  knowledge 
of  the  loss.    Id, 

4. .  LaBOBNT— tReIN9U&A2I0E~-^^UUUDU1iBNT  XNTSm*. 

1^  fraudulent  intent  of  tlie  defendant  being  pBefait»  it  iftiM>t«fi«ential 
.  whetber*  or  sot  he  believes  he  had  the  right  ta  make  the  iusorjace.   Jd, 

0.  DrAPT— CONSUliffMATION  OF  OPFEN8B. 

Where  the  dcfenuant  in  B.  drew  a  draft  upon  a  party  In  New  Tork, 
which  was  accepted,  and  a  check  drawn  on  a  bank  m  ^llaw  -York  io.piqr 
tike  diaft,  and' tJius  proceeds  deposited  in^  bank  .to  the  credit  of  the  de- 
fendant: MMfihoX  the  obtaining  of  the  man^  tmB  the  oonsummation  of 
.the  offenae,  but.  that  the  false  represaUations,  on  the  color  or  aid  of  tho 
. dxwftivifih  the  intent  to  defmudoonstituted  fi  aeoeasiiry  eleaiieBt.    Js^.,^ 

6.  Evidence — Improper  admission — Complaint  in  civil  action.         s;  •    « 
Th&  convplaint.in  a  civil  action  between,  the  insusanoe  eeK|p«By.  a^  tho  ' 
defendant  was  in',  reduced  in  evidence  as  a  whole  against  oblctiwi  Ijpr  the 
idekaim»i    The oDudia  ovcrvniing  thaot^eofion  vtamfkfddcUmi  it  iy93,put 
,i&  ovidaBce  lor  the  purpose' of  ahowing  what  the  person  ver!fyii|ffjt  ^ti- 
,d«d.tQ,and  that  it  could  not  be  evidence  upon  any  other  point.    JSm,oxL 
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appeal  that  the  paper  as  a  whole  not  l3eiiig  competent,  its  admission  with- 
out restriction  to  any  portions  was  improper.   Id. 

7.  ByIDENGK — ^TeSTIMOSY    QITEN    on  a    FOBMSB   TBIAIi  BY  WITNB8B   aiHGB 

PECKA8ED — U.  S.  Constitution. 
Jn  a  criminal  trial  the  prosecution  offered  in  evidence  the  testimony  of 
-  a  witness  given  on  a  former  trial  which  had  resulted  in  a  disagreement  of 
tiie  jury.  The  witness  had  died  previous  to  the  retrial.  Upon  the  objec- 
tion by  the  defense  that  the  reception  of  such  evidence  would  be  unconsti- 
tutional, being  in  violation  of  the  sixth  amendment  to  the  United  States 
Constitution,  which  provides  that  in  all  criminal  prosecutions  the  accused 
shall  be  confronted  with  the  witnesses  against  him,  held,  that  this  right 
is  limited  in  its  8px)lication  to  citizens  of  the  United  States  on  trial  in  the 
federal  courts  charged  with  a  violation  of  the  Constitution  or  laws  of  the 
United  States.    People y.  FenkoUow  (Sup,  Ct.)..... 445 

8.  Bill  op  hights— Effect  of  provision. 

A  similar  piovisian  is  embodied  in  the  bill  of  rights  adapted  by  tke  legis- 
lature of  this  state.  Held,  that  the  testimony  was  admissiide,  that  the 
statute  is  satisfied  in  cases  of  necessity,  if  the  accused  has  beeaonce  con- 
fronted by  the  witness  against  him  iaany  «taffe  of  the  proceedings  upon 
the  same  accusation,  and  has  had  an  miportumty  f  or  cross-exaonination  by 
himself  or  by  counsel  in  his  bdialf.   JEa, 

9.  COMFETBNCY  OF  EVIDBNCB. 

The  people  called  a  witness  who  testified  to  the  confession  of  the  pris- 
ener,  nnade  to  him  at  a  time  and  place  mentioned  by  the  witness.  The 
counsel  for  the  defense  then  requested  the  prisoner  to  state  the  conversa- 
tion he  had  with  the  witness.  Held,  error  to  pl^ce  limitations  upon  the 
'testimony  of  the  prisoner  regarding  the  conversation.    M. 

10.  EVIDBVOB  AS  TO  Df^FOB^ION  OF  THE  WITNSSB  TOWARD  T«B  PABffIB6. 

It  is  always  a  material  question  on  the  trial  of  causes,  either  civil  or 
crimiaal,  to  ascertain  the  state  of  feeMng  on  the  part  cif  the  witness  toward 
one  or  both .  parties,  and  upon  crosst^xamination  to  inquire  whether  the 
witness  has  any  t^as,  prejudice  or  hostility  toward  the  party  against 
whom  he  is;  testifying  as  beaiiag  u|ion  his  cradifaiiity.   M. 

It.  MuBDER— Examination  oF-wiTNEasBs. 

Upon  a  trial  for  murder,  after  witnesses  had  told  their  story  of  the  ind- 
dents  of  the  da^  on  which  the-  crime  was  committed,  wi^iout  h&terruption, 
th^  courtpermitted  the  district  attorney  to  call  their  attention' to  particular 
facts.  iftW,  1^  pfoper  exercise  df  diwjretion.  People  y,  Brue$\Ci,  App.) 
617 

12.  JusTiFUBLf  IfoyroqpE— EvuJiuWB  or  gHAaACTBB  OF  pKCKAmsp— When 

.ADXT&SIBLE. 

Upon  the  trial,  the  defendant  attempted  to  show  that  the  homicide  was 
committed  in  self-defense,  and  ©"ffered  proof  that  the  deceased  treated  his 
domestic  animals  with  cruelty.  Held,  that  after  evidesce'haa  been  given 
.by  adcifoiidanttendiiurtashow"11iatthe  homicide  wa»  c«nniitted  in  self- 
'ilefense,  she  may  follow  it  by  proof  of  tiie ..  general  Tepntatioii  of  the 
deceased  for  •  quarrdsoMeness  ard  violcaee,  bnt^r^cnce  i»f  'speciilc  acts 
of  violence  toward  third  persons  is  inadmissible.    Id. 

18.  QoammemtfK  whbk  ^iDMassmLB— Hkmp  eKiM.l^BO.,^$M5. 

The  confession  of  thb  defendant,  not  made  under  IhahifiHence  of  fear 
induced  by  threats,*  or  xmder  4Biy  promise  of  immunity  from  prosecution, 
was  properly  admiited.  •  It  la  immaterial  ^Uiat  .when,  made  tibft  deteidant 
"(US  under  aroeBt.  M. 

14,  -BviDENOB    eF '  CHARA^OTBR, '  WHHN '  HUtBLBYAlVT. 

Evidence  that  the  deceased  robbed  his  father  when  in  hia  coIRn  6t  his 
ffpav^. clothes  and  w«iethem  «t  Uw  fnnesal  liwis  prc^pady  axoloded  as 
.Si^iaateriai  aoA  ff^elsvant.   Jd. 

Hk  IffptOttinaiT— ^  OzaoiiABGABiNB  —  lNflT^tnciTi(ms  TO  JTWT — Lawb  '  1885, 
•19MP.  458.S7V 

Tkedef^aatwiur  Indicted  under  Laws  1685,  6h(ip.4Q8,  §'7,  lortlie  sale 
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of  oleomargarine.  The  trial  Judge  charged,  "  If  jou  believe  that  the 
defendant  (ud  sell  thi3  article  call^  oleomargarine,  and  that  it  was  not  a 
production  of  pure,  imadulterated  milk,  or  cream  of  the  same,  then  he 
committed  an  offense  under  the  law."  HMy  error,  that  whether  the 
oleomargariue  manufactured  by  the  defendant  was,  or  was  not,  an  imita- 
tion or  semblance  of  butter  became  the  material  iDq[uiry,  but  was  with- 
held from  the  juiy.  £abl  and  Andrews,  JJ.,  dissenting.  Poople  v. 
Arentberg  (Ct.  App.) 021 

M.  Pbagticb^Indictment  fob  manslaughter— Pbnal  Code,  gg  198, 105. 
An  indictment  under  Penal  Code,  §§  193  and  195,  which  in  substance 
charges  that  the  prisoner  by  certain  ciilpablo  n^ligence,  acts  an^i  omissions 
in  the  construction  ot  certain  buildings  which  he  erected  in  the  city  of 
Kew  York,  which  acts  are  specified,  kifled:  nd  occasioned  the  death  of  one 
Walters.    JSfeW,  gjod.    BeopUY.  BuddenneckiPi.K'pp.) 664 

17.  JuBT—CoicPBTBNCT— Opinion  from  beading  newspafeb-^Ohaixengb 

FOB  BIAS. 

Where  a  person  summoned  to  act  ns  a  Juror  testified  that  he  had  read 
the  newspapers  about  the  occurrence  in  question,  but  had  formed  no 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner;  that  his  mind  was 
f^  from  any  impression  in  regard  thereto,  or  the  charge  contained  in  the 
indictment,  but  was  of  the  opmion  from  what  he  had  re:!d  that  the  catas- 
trophe was  the  result  of  culpable  negligeuce  on  the  part  of  some  one,  and 
that  it  would  require  evidence  to  remove  the  impression.  And  another 
testified  that  from  reading  the  papers  he  had  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  which  it  would  require  evidence  to 
remove.  But  each  also  testified  that  he  could,  nevertheless,  go  into  the 
Jury  box  and  render  an  impartial  verdict  upon  the  evidence.  Held,  that 
challenges  upon  the  ground  of  actual  bias  were  properly  overruled.    J3. 

18.  Eyidencb^Comfbtbnot— ExPEBTS— Specimenb  of  bbick  and  hobtab. 

It  was  proper  to  receive  in  evidence  a  piece  of  brick  and  mortar  taken 
from  the  fallen  wall  of  th?  alleged  defective  building  as  confirming  the 
opinion  of  a  witness,  and  also  to  enable  the  Jurors  the  better  to  under- 
stand and  appreciate  the  difference  in  effect  between  the  mortar  used  by 
the  defendant  and  that  properly  prepared.    Id. 

19.  "Unsafe  bepobts^—Exceptionb*  Rules  as  to  new  tbial— Oodb 
Cbim.  Pbo.,  §  542. 

The  rule  is  that  a  new  trial  oufht  not  to  be  granted,  even  where  an 
exception  to  the  admission  of  evidence  has  been  taken,  if  the  evidence 
admitted  could  in  no  respect  tend  to  the  defendant's  prejudice  (in  this  case 
"unsafe  reports"  of  the  building  department),  nor  when4he  party  except- 
ing, has  by  his  own  course  of  examination  destroyed  the  force  of  hia 
ol^ection.    See  Code  Crim.  Pro.,  §  542.    Jd. 

20.  Photogbaphb  adiosbiblb. 

Where  the  accuracy  of  a  photograph  as  a  faithful  representation  of  the 
actual  scene  has  been  proven,  it  1?  admissible  in  evidence  as  an  appropriate 
aid  to  a  Jury  in  applying  the  evidence,  whether  it  relates  to  persons,  things 
or  places.    Id, 

21.  Pbaotige— Afpbal— What  qubstionb  can  be  beyiewxd— Chabg»-* 

ExCEPnONB  TO.  * 

Where  the  record  does  not  show  that  any  exception  was  taken  to  allied 
errors  In  the  charge,  the  errors  are  not  open  to  review.  A  stipulauon 
made  by  counsel  "that  a  general  exception  should  give  the  defendant  the 
benefit  of  a  particular  exception  to  any  part  of  the  charge"  will  not 
avail.    Id. 

22.  CoNFB88IONS--0oDBCBI1C.  PBO.,g896--WHENADMI88IBLBA8ByiIUEN0B. 

The  defendant  and  another  were  Jointly  indicted  for  bur;riaiy  in  the 
third,  and  grand  larcenv  in  the  first  degree.  He  was  arrested  in  Florida  and 
brought  to  the  place  ox  trial  in  company  with  a  special  ofilcer  of  the  dis- 
trict attorney,  and  with  detectives.  While  in  the  district  attorney's  office 
in  the  presence  of  a  detective,  he  made  a  confession.    ^Id,  that  the  htw. 
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«9  to  the  admiasibiliQr  of  confessions,  is  contained  in  Code  Criminal  Proce- 
dure, §  805,  that  the  proximity  to  the  prisoner  of  an  excited  crowd,  the  deten- 
tion 01  the  prisoner  at  the  office  of  the  district  attorney,  and  the  exertion 
of  the  detectives  to  procure  a  confession  from  the  prisoner  were  not  suffi- 
cient to  warrant  the  exclusion  of  a  confession.  People  v.  Kurtz  (Sup. 
Ct.). 715 

^.   CiRCTTMSTANCES   BXCLUDINO  CONFESSION. 

The  defendant,  prior  to  the  confession,  questioned  the  detective  several 
times  as  to  the  benefit  he  might  derive  from  confessing,  and  the  detective 
answered  that  there  could  be  no  promise  made  to  him;  that  as  far  as  he 
could  see  the  only  benefit  he  could  get  out  of  the  thing  was  that  any  state's 
witness  could  get.  When  in  the  district  attorney's  office  the  detective  said 
to  the  prisoner,  in  the  district  attorney's  presence,  that  if  he  wanted  to 
make  a  statement  to  the  district  attorney  he  ou^t  to  use  hk  own  judg- 
ment, that  the  district  attorney  would  make  him  no  promisee.  The  dis- 
trict attorney  also  told  the  prisoner  that  he  might  make  a  statement  or  not, 
as  he  chose,  that  any  made  by  him  must  be  voluntary.  Beld,  that  the  de- 
tective was,  to  an  extent,  the  ag^nt  of  the  district  attorney,  and  having 
told  the  prisoner  that  the  confession  would  give  him  the  benefit  that  any 
state's  witness  would  get,  and  this  statement  not  having  been  repudiated 
hy  the  district  attorney,  the  confession  must  be  regard^  as  excluded  tj* 
dode  Crim.  Pro.,'§  S95.    Landon,  J.,  dissenting.    Jd, 

tL  As  TO  AD1II88IBILITT  AST}  WEIGHT  OF  ADMI8BION. 

Held,  that  a  confes^on  obtained  in  a  manner  not  in  violation  of  Code 
Crim.  Pro.,  f  395,  is  not  conclusivis,  that  a  confession  obtained  contrary 
thereto  must  be  excluded  though  true.    Id, 

t6.  AdMIBSIBILITT— PRBLnnKART    DECISION  BT    THE    COUBT— CONVLICmNO 
EVIDENCE  TO  BE  BUBMITTED  TO  JURY. 

Bdd,  that  the  court  must  decide  preliminarily  as  to  whether  threats  or 
promises  induced  the  confession,  but  that  in  conflict  of  evidence  the  ques- 
hsm  of  fact  must  be  then  submitted  to  the  Jury.    Id. 

CRIMINAL  LAW. 

1.  Labobny— False  fbetenses  —  Indictment  —  Penal  Code,  §  5«8. 

Under  the  provisions  of  section  528  of  the  Penal  Code,  an  indictment  in 
the  ordinary  common  law  form,  which  charges  a  felonious  stealing,  etc., 
sufficiently  describes  the  criminal  intent.  Such  an  indictment  is  also  a 
sufficient  allegation  of  the  facts  required  by  Code  Crim.  Procedure,  §  275, 
to  enable  the  prosecution  to  prove  the  commission  of  a  larceny  by  false 
pretenses  or  color,  or  aid  of  a  false  token  in  writing.  People  y,  Ihimar 
(Sup.  Ct.) 490 

t,  Evidence—Penal  Code,  §  544. 

In  such  a  case  proof  that  "  A  "  made  verbal  false  representations  as  to 
the  solvency  and  ability  to  pay  of  **  B,"  are  not  within  the  provisions  of 
section  544  of  the  Penal  Code.    Id. 

See  Brihert,  1  2,  8,  4,  5,  6;  Mttbder,  1,  2;  Jurobs  1. 

DAMAGES. 

1.  Absault— Personal  injury— Loss  of  time  an  itebc  of  daxagbb— Erro- 

neous CHARGE  to  jury. 

In  an  action  for  damages  for  an  assault  it  is  error  for  the  court  to  charge 
the  jury  that  they  might  allow  plaintiff  for  loss  of  time  consequent  upon 
the  assault  where  there  was  no  evidence  as  to  what  the  time  w&s  worth. 
Kane  v.  Manfiatian  Bailway  Co,  (Sup.  Ct.) 145 

2.  Taxes  and  assessments— New  York  (City  of)— Changing  grade  of 

STREET— Compensation  for. 

It  is  inequitable  and  unjust  to  the  owners  of  property  fttmting  upon  a 
street  or  avenue,  to  change  its  grade  without  first  compttuMttittg  them  for 
the  damage  occasioned  by  the  change.    Matter  of  MiUeriBup,  Ct.). .  887 

N.  Y.  Rep.,  Vol.  m.        107 
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8.  Worth  eTRKET— Laws  1874,  chap.  270— Laws  1852,  chap.  52. 

Any  damage  to  the  property  on  Worth  street,  New  York  city,  which  wa« 
caused  by  the  unprovement  of  that  street  by  changing  its  grade,  under 
Laws  1874,  chapter  270,  should  J)e  allowed  for  to  the  owners  under  Laws 
1852,  chapter  52.  And  it  was  proper  to  include  -the  amount  allowed  for 
such  damages  in  the  assessment  for  the  expenses  of  the  improvement.  L  . 
4.  Appeal 

It  is  too  late  on  the  argument  of  an  appeal  to  raise  questions  as  to  the 
quantum  of  damages  uiat  ought  to  have  been  presented  to  the  referee. 

Quinlan  v.  Raymond  (N.  Y.  C.  P.) 5*3 

See  CoNSPiRACT,  1;  Libel  and  Slander,  7;  Personal  Injury,  1; 

DECEDENT'S  ESTATE. 

1.  Pleadings— Action  against  heirs  by  creditors  op  decedent— Codb 

Civil  Pro.,  §  1848.  subd.  2— Sufficiency  of  coiiplaint. 

In  an  action  brought  bv  a  creditor  against  the  heirs  of  a  decedent  under 
sub.  2  of  section  1848,  Code  Civil  Procedure,  it  is  not  necessary  for  the 
pkintii;  to  set  forth  in  his  complaint  the  evidence  by  which  he  expects  to 
prove  his  case  upon  the  trial.  Resultant  and  not  evidentiary  facts  must  be 
pleaded.    Hau^eU  y.  Fine  (^\xp,  Ci,) 191 

2.  Purchaser— Code  Civil  Pro.,  §  1858. 

Although  a  defendant  to  such  action  may  be  entitled  to  protection  un^ler 
section  1&3,  Code  Civil  Procedure,  yet  if  the  complainant  alleges  him  to 
be  a  purchaser,  with  notice  of  the  plaintiff's  claim,  it  cannot  &  assumed 
upon  demurrer  that  the  iand  h«ld  by  him  cannot  be  sold  to  satisfy  the 
plaintiff's  claim.    Id, 

8.  Parties— Executors  of  decedent. 

The  executor  of  decedent  is  not  a  necessary  party  to  such  an  action.    Id. 

4.  Trustees  of  heir — Husband  of  heir— Proper  parties. 

The  executors  of  an  heir  cf  the  decedent,  who  were  also  trustees  of  the 
inte  est  which  she  had  in  the  real  estate  of  the  decedent  were  properly 
mad  •  par.ies.  Where  the  husband  of  an  heir  of  the  decedent  has  or  may 
claim  to  have  an  estate  by  the  curtesy  in  his  estate  he  is  properly  made  a 
party.    Id 

DEED. 

1.  Covenants— Conditions. 

No  technical  form  of  words  is  necessary  to  create  a  condition  in  a  deed 
if  there  appear  a  clear  intent  on  the  part  of  the  grantor  to  tliat  effect.  No 
sjch  intention  appears  where  the  agreement  on  the  part  of  tiie  grantee 
is  in  the  form  of  a  covenant  pure  and  simple,  and  no  words  of  proviso,  or 
condition,  and  no  provision  for  re-entry  are  contained  in  the  deed.  An 
agreement  ca  i  operate  as  a  covenant  without  the  grantee  signing  the  deed. 
OravesY.  Deterltng  (Sup,  Ct.) 128 

2.  ^ . 

An  agreement  limiting  the  use  of  granted  premises,  being  a  covenant, 
not  a  condition,  its  violation  creates  no  forfeiture  of  the  estate.    Id. 

DEFAULT. 

Order  granting  leave  to  defend  after— Conditions  in. 

Where  an  order  grants  leave  to  a  defendant  to  defend,  and  provides  that 
a  judgment  entered  stand  as  security,  but  no  execution  issue  thereon  until 
the  determination  of  the  action,  the  conditions  imposed  by  the  order  are 
binding  upon  a  defendant  who  has  accepted  the  favor  granted  by  it.  Flagg 
V.  (>^(N.  Y.  Supr.  Ct.) 529 

DEFENSE. 

Statute  of  frauds— Must  be  pleaded. 

Where  the  complaint  sets  forth  a  contract,  and  the  answer  admits  the 
allegation,  the  defendant  must  specially  plead  the  statute  of  frauds,  or  it 
will  furnish  no  defense.     Qttinlan  v.  Raymond  (N.  Y.  O.  P.) 573 
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DISCONTINUANCE. 

1.  Right  TO. 

A  suitor  has  a  ri^t  to  discontinue  any  action  or  procaedixig  commenced 
b^  him  except  when  substantial  liglits  of  others  have  accrued  and  injnatice 
will'  be  done  to  them  by  permitting  a  discontinuance.  Fa/rker  v.  Cammereial 
Tel.  a?.(Sup.Ct.) 174 

2.  Effect  on  liability  on  injunction  undertaking. 

Where  au  injunction  has  been  dissolved  upon  a  hearing  of  the  parties, 
a  discontinuance  of  the  action  at  the  instance  of  the  plaintm  will  be  such  a 
final  determination  that  the  plaintiff  was  not  entitled  to  the  injunction,  as 
will  sustain  the  action  upon  the  undertaking  to  recover  the  defendant's 
dama^,  and  a  reference  may  be  had  to  ascertain  the  amount  of  damages. 
No  nghtof  tlie  d.fenuant  under  the  undertaking  will  be  imperilled  or 
affected  by  such  discoiitinuance.    Id. 

DIVORCE. 

1.  Husband  and  wife— Allowance  to  wife  for  fast  sbryigbs  bbndbbbd 

IN  ACTION  FOR  DIVORCE. 

There  is  no  authority  in  the  court  to  make  an  allowance  for  past  services 
rendered  to  a  wife  in  an  action  for  divorce.  BeadUston  v.  BeadUston  (Ct. 
App.) 684 

2.  Where  order  for  such  allowance  unauthorized— Code  Ciy.  Pro,, 

§  1769. 

Where  in  such  an  action  the  referee  appointed  by  the  court  to  tr^  the 
issues  had  reported  in  favor  of  the  husband  and  fu^nst  the  wife  m  an 
action  for  absolute  divorce,  and  a  motion  was  made  by  the  wife  before 
Judgment  in  the  action,  for  an  allowance  for  counsel  fee  and  expenses  in- 
curred and  to  be  incumd,  and  an  allowance  of  $8,600  was  made  for  that 
purpose.  Held,  that  the  order  was  unauthorized,  since  such  allowance 
could  not  be  said  to  be  necessary  to  enable  the  wife  to  defend  an  action 
which  she  had  defended  without  the  aid  of  such  allowance.    Id. 

8.  Purposes  of  the  statute. 

The  purpose  of  the  statute  is  to  authorize  the  court  to  furnish  the  wife 
with  means  to  can'y  on  or  defend  the  action  in  the  future  and  does  not 
apply  to  expenses  already  incurred.  Ruoer,  Ch.  J.,  and  Danforth,  J., 
dissenting.    Id. 

4.  Evidence  as  to  adultery  conflicting — Referee's  findings. 

In  an  action  for  a  divorce  on  the  ground  of  adultery,  the  defenoant 
denied  the  charge  and  alleged  adultery  on  the  part  of  the  plaintiff,  and 
the  issues  having  been  referred  to  a  referee  to  hear  and  decide,  and  a  re- 
port having  been  made  in  favor  of  the  plaiutiff  and  against  the  defend- 
ant, the  report  was  confiimed  and  judgment  for  the  plaintiff  ordered  at  a 
special  term  against  the  objection  of  the  defendant  that  there  had  been 
irregularity,  fraud  and  collusion  in  the  proceeding.  An  appeal  having 
been  taken  on  the  ground  that  the  evidence  was  insufficient  to  warrant  the 
judgment,  Held,  that  the  evidence  being  conflicting,  and  a  just  conclusion 
depending  upon  the  veracity  of  the  fatnesses  who  appeared  before  the 
referee,  there  was  no  reason  to  n  v  rse  the  4iQ<iii^gs  of  the  referee.  Mol- 
comb  Y.  Bolcomb  {Snp.  Ct.) 7(© 

DRIVEN  WELLS. 

1.  Water  course— Diversion  of  water— When  liable  for. 

A  person  who  diverts  the  water  by  driven  wells  or  otherwise  after  It  has 
become  part  of  a  stream  or  watercourse  is  liable;  but  to  merely  Intercept 
Uie  percolating  or  underground  water  does  not  render  him  liable.  The 
means  by  which  the  diversion  was  made  would  not  affect  the  question 
of  liability.     Van  Wyeklen  v.  City  of  BrooUyn  (Sup.  Ct.) 149 

f.  Evidence— Expert  testimony — Admissibility. 

The  question  whether  a  driven  well  diverted  water  from  a  stream  is  one  88 
to  whidi  expert  testimony  is  admissible.     Id. 
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EJECTMENT. 

1.  TiTLB  HBCB88ART  TO  MAINTAIN. 

In  an  action  in  ejectment  plaintiif  must  depend  for  sacoess  on  the  stnogth 
of  his  own  title,  not  on  the  weakness  of  his  adversaiy,  and*  must  prove  nis 
right  to  immediate  posssession,  and  that  he  was  seized  or  possessed  of  the 
premises  in  question  within  twenty  years  before  the  conmiencement  of  the 
action.    Doherty  v.  MaisheU  d  Quinn  (K.  Y.  Supr.  Ct.) 617 

S.  PbOOP  NBCR88ART. 

The  mere  production  of  isolated  conyeyances  as  proof  of  title,  without 
proof  of  possession,  is  not  enough.  In  addition  to  proper  title,  the  plaintiff 
must  ^ow  also  po^ession  in  the  grantor  or  possession  accompanying  tiie 
deeds;  without  this  he  proves  nothing.    Jd. 

ti  When  possession  will  be  prbpumed. 

But  where  it  is  found  or  conceded  that  a  party  named  has  title,  that  is 
sufficient.  Hi)  possession  will  be  presumed,  and  the  occupation  bv  any 
other  person  1^  presumed  to  be  subordinate  to  the  legal  title,  unless  it 
appears  that  the  premises  have  been  held  adyersely  twenty  yean  befoie 
action  was  brought.    Id, 

4.  Adyebsb  possession. 

No  possession  can  be  deemed  adverBe  to  a  party  who  has  not  atthe  time 
the  right  of  entry  and  possession.    Id. 

5.  Possession  undeb  a  tax  lease. 

Possession  and  claim  under  a  municipal  tax  lease  Is  not  advene  to  the 
claim  of  the  owner  in  fee.    Id. 

0.  Adtbrsb  Possession—Champbrtt^Codb  Cit.  Pbo.,  §  878. 

In  1795  y.  R.  leased  to  P.  a  lot  of  ground  for  the  term  of  sixteen 
yean  at  a  yearly  rent.  P.  took  possession  under  the  lease;  aft^^ards  8. 
came  into  possession,  and,  in  1851,  conveyed  to  his  son  £.  8.,  who  paid 
the  arrears  of  rent  in  full  to  1860.  In  March  of  that  year  he  conveyed  the 
premises  by  quit  claim  deed  to  B.;  the  deed  reciting  "subject  tj  the  rents 
and  covena  As  and  conditions  reserved  in  the  original  lease  to  P."  In 
March,  1861,  B.  conveyed  a  parcel  of  said  premises  to  defendant  8.  by 
warrantv  deed,  making  no  reference  to  rent  or  to  the  lease  to  P.,  and  since 
then  8.  has  been  in  possession;  the  defendant  G.  occupying  with  hiin  at 
the  time  of  the  commencement  of  this  action.  Up  to  that  time,  February, 
1888,  8.  has  paid  no  rent,  and  none  has^until  now,  been  demanded  of  him. 
B.,  without  defendant's  knowledge  or  consent,  paid  all  arrears  In  rent  upon 
the  whole  of  the  premises  to  plaintiff,  July,  1888.  Plaintiff  acquired  the 
interest  of  the  Y  Ks.  in  the  premises  by  deed  February,  1882.  MM,  that 
B.,  at  the  time  he  gave  the  warranty  deed  to  8.,  was  the  tenant  of  the 
V  Rs;  that  the  lease  to  P.  having  expired,  the  tenancy  was  from  year  to 
year  that  B.  could  convey  no  greater  estate  than  he  had,  and  that,  there- 
lore,  he  conveyed  to  8.  a  tenancy  f  om  year  to  year.  That  the  poraession 
of  8.  was,  therefore,  by  Code  Civ.  Pro.,  g  873,  the  possession  of  the  land- 
lord imtil  twenty  years  after  the  last  payment  of  rent  when  the  posseasion 
became  adverse.  That  the  conveyance  to  plaintiff  was  void  for  champerty, 
the  premises  being  held  under  a  title  adverse  to  that  of  the  vendor's  at  the 
time  of  the  conveyance.      Church  v.  i^choonmaker,  etc,  (8up.  Ct.). . . .  768 

ELECTION  OP  REMEDIES. 

Waiver— Referee's  findings— Fraud. 

The  mere  b  Jnging  of  an  action  for  the  price  of  coods  sold  unless  it  was 
brought  with  knowledge  of  the  fraud,  is  not  a  binding  election  or  waiver, 
of  the  right  to  rescind  the  snle.  This  fact  is  essentml  to  put  pla'ntiff  to 
its  election  of  remedies  and  it  should  appear  in  the  referee's  findings  of 
fact  to  disclose  error  in  his  conclusion  that  the  bringing  of  the  action  was 
not  a  waiver  of  the  right  to  disaffirm  the  contract.  ^uitabU  OthcperaHw 
Foundry  Co.  y.  IIer$ee  (Ct,  App.) 100 

EMINENT  DOMAIN. 
See  Railroad  Company,  9, 10. 
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ESTOPPEL. 

lfi>BTOAOB— DbCLARATIOVS  AOAIKST  INTERB8T. 

DeclaiHlioDs  made  by  the  plaintiff,  owner  of  a  mortgage,  againal  her 
interest  are  admissible  as  testimony,  but  where  they  are  not  made  to  ttte 
defendant,  and  without  any  intent  to  influence  the  defiandaat)  they  db 

notoperate  as  an  estoppel    Ifaguirey,  JSeklen{Ci.  App.) 54 

See  Imbubakcb  (Lifb),  4. 

EVroENCE. 

1.  COMPBTBNCT— <^088-EXAiaKATION  AS  TO    COHPETENCYp— StBIKI1S&  OUT— 

Code  Civil  Pro.,  §  829. 

If  the  original  question  does  not  necessarily  show  the  ineompetenoT* 
of  testimony,  the  defendant  has  the  right  to  cross-examine  the  witness 
iit  regard  to  the  answer,  without  waiving  his  objection,  and  when  ^ra 
such  examination  the  testimony  appears  incompetent,  under  Code  Civil 
Procedure,  g  820,  it  should  be  stricken  out  on  motion.  Mills  v^  Eierfkfthaim 
(Sup.  Ct.) .  188 

B.  Nboligence — How  to  be  dbtermined. 

N^ligence  i9  to  be  determined  by  what  was  known  before  and  at  the 
time  of  the  accident,  and  not  by  subsequent  events.  Sehmidt  v^  D,  D:,  E. 
B.  and  B,  B.  B,  (City  CU  N.  Y.) 26T 

8.  PBOPER  PROOF. 

It  is  improper,  therefore,  to  prove  that  the  day  after  an  aocideiit  iIm  de- 
fbndent  discharged  the  driver,  who  is  charged  with  Uie  act  of^negUMoce 
Special  damages  must  be  specifically  aUegedor  they  cannot  be  proveoL  id* 

4.  Whxh  ottt  dibbctort  hot  AmfissiBiiE. 

It  is  error  to  admit  a  city  directory  tm  proof  of  a  dfeftodantr  pllne  of 
business  or  residence,  unless  the  publication  is  verified  by  oral  ervid^noe 
showing  the  sources  from  which  the  publisher  obtained  their  infonnati<»r 
so  as  to  show  its  value  and  reliability.  Langl^  Y.JSnrith  (pity  Ct  N.  Y^) 
27o 

S*  Of  character— Cross  BXAifiNATioK. 

The  right  to  test  on  cross  examination  the  evidence  that  the  genenill 
character  of  a  witness  is  not  good,  goes  to  the  inquiry  into  the  paiticuUtr 
charges  heard  by  the  impeachmg  wuness  and  the  character  of.  sudi  speeiflc 
imputations,  but  not  to  the  question  whether  they  are  or  are  not  true. 
Mather  y.  Freelove  and  Bannej/  (Sup.  Ct.) 4M 

6.  CoMPETEKCT  OF— CoDB  CivHi  Pro.,  §  829. 

Ih  an  action  regarding  real  property  conveyed  to  a  wife  by^  iJie  ginattee 
of  her  husband,  one  of  tne  plaintins  testified  as  a  witness  that  a  conversation 
took  place  between  defendant  and  her  husband,  the  husband  having  died 
before  the  commencement  of  the  action.  Evidence  of  this  conversation  was 
excluded.  Bleld,  that  the  evidence  was  improperly  excluded,  that  the  witi 
ness  was  a  party  and  interested  in  the  event,  and  was  examined  in  his  own 
behalf  and  interest  and  that  of  his  co-plaintiffs,  but  not  against  the  execu- 
tor, administiiktor  or  survivor  of  a  deceased  person  or  a  person  derivinff 
title  from,  tiiroughor  under  a  deceased  person,  although  his  ffrantortt>oK 
his  title  from>  the  husband.  That  fact  does  not  presumptive^  place  her 
within  the  relation  to  the  deceased  required  to  give  application  tathe  inhi- 
bition of  the  statute.    Blaesi  y.  Blaai  (&up.  Ct.) 481 

7.  Judgment  ROLL— Pleading. 

A  judgment  roll*  though  not  pleaded,  when  it  is  not  claimed' to  be  a  bw 
may  oe  used  as  evidence  in  another  suit  between  the  parties  to  it.  Seiai$^  y 
JSargmU  (SvLp.  Ct) 477 

8.  CbMPETENCY. 

It  is  not  competent  for  a  party  to  an  action  to  give  in  evidence  his  own. 
declarations  to  a  third  party.    McIGuUr  v.  JSmiiA  (Sup.  Ct.) 4S^ 

9.  Question  OF  FACT. 

Whether  or  not  plaintiff  was  employed  as  a  "  special  detective"  was  a 
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question  of  fact  and  not  a  matter  of  t)pinion,  and  all  facts  relating  to  sodi 
employment  should  be  allowed  in  evidence.    Bidica  v.  Ohitt&nden  QX.  Y. 

10.  Nbgliobncb — ^Accident. 

The  fact  that  an  accident  has  occurred  which  resulted  in  the  loss  of  life 

J      is  not  per  se  evidence  of  the  liability  of  a  defendant  who  is  a  factor  in  the 

accident    Freidman  v.  D.  D„  E.  B.  and  B.  B,  R  Co.  (N.  Y.  C.  P.).  557 

11.  BUBDBN  OP  PBOOF. 

The  burden  of  proof  rests  upon  the  plaintiff,  and  failing  to  establish  his 
cause  of  action,  the  complaint  is  properly  dismissed.   Id. 

Id.  When  a  hatteb  of  fact. 

In  a  case  where  different  persons  might  differ  in  opinion  as  to  whether 
an  act  is  or  is  not  negligence,  it  is  a  matter  of  fact  to  be  submitted  to  the 
jury.    (Per  Van  Hobsen,  J.,  in  dissenting  opinion.)   Id, 

18.  Personal  injubt— Damages. 

•         In  action  to  recover  damages  for  personal  injuries  the  plaintiff,  a  manu- 
facturer of  clothing,  testified  that  he  made  contracts  for  the  work,  got  the 
goods,  brought  them  home,  and  superintended  the  making  so  as  to  oe  sat- 
.    Siactory  to  ihe  trade.    On  the  trial,  in  proof  of  damages,  he  was  allowed 
.   .  to  show  his  earnings  in  the  business,  upon  the  around  Uiat  his  personal 
'  skill,  experience  and  knowledge  were  required  In  it,  and  that  he  could 
have  employed  no  one  else  to  take  his  place.    Ilddy  that  such  evidence  was 
incompetent.    Though  success  in  every  business  is  due  to  the  special 
fitness  and  aptness  of  the  men  at  the  head  of  it,  the  profits  do  not  depend 
'-  solely  upon  the  skill  of  the  individual,  and  will  not,  therefore,  be  the 
measure  of  his  damages  when  he  seeks  to  recover  for  his  loss  of  time, 
ability,  and  opportunity,  to  earn  money  arising  from  personal  injury.  Mark 
y.  Lcmg  Idand  B.  B.  Co,  (N.  Y.  C.  P.) 5ea 

14  Tbbspabs 

In  an  action  for  trespass,  evidence  that  the  defendant  exercised  care  in 

:•    the  performance  of  the  acts  complained  of  is  irrelevant    KMuM^  v.  New- 

iiian(N.  Y.C.P.) SW 

15.  Damages. 

Evidence  of  the  damage  done  to  goods  of  the  plaintiffs,  and  of  the  re- 
turn of  goods  by  customers,  may  be  given  to  show  the  extent  of  damages 
suffered  Dy  reason  of  a  trespass.    Id. 

It.  MnsDER— Examination  of  witne8be& 

Upon  a  trial  for  murder,  after  witnesses  had  told  their  stoiy  of  the  inci- 

•  dents  of  the  dav  on  which  the  crime  was  committei,  without  interruption, 
-  -  the  court  permitted  the  district  attorney  to  call  their  attention  to  particular 

•  facts.  HM,  a  proper  exercise  of  discretion.  Beople  v.  Drum  (Ct.  App.)  617 

1^  Justifiable  Homicidb— Eyidencr  of  ohabacter  of  deceased— When 

ADMISSIBLE. 

Upon  the  trial,  the  defendant  attempted  to  show  that  the  homicide  was 
committed  in  self  defense,  and  offered  proof  that  the  deceased  treated  his 
:  domestic  animals  with  cruelty.  Held,  that  after  evidence  has  been  given 
by  a  defendant  tending  to  show  that  the  homicide  was  committed  in  self 
defense,  she  may  follow  it  by  proof  of  the  general  reputation  of  the  de- 
ceased for  quarrclsom  ness  and  violence,  but  evidence  of  spedflc  ads  of 
ylolenoe  toward  third  persons  is  inadmissible.    Id. 

18.  OONFBflSION  WHEN   ADMISSIBLE — CODE  CbIM  PbO.,  §  845. 

The  confession  of  the  defendant,  not  made  under  the  influence  of  fear 
<,   j^roduced  by  threats,  or  under  any  promise  of  immunity  from  prosecution, 
'  was  properly  admitted.     It  is  immaterial  that  when  made  the  defendant 
was  imdcr  arrest.    Id, 

Vk  Of  character,  when  irrelevant. 

Evidence  that  the  deceased  robbed  his  father  when  in  Iiis  coffin  of  his 
grave  clothes  and  wore  them  at  the  funeral  was  properly  excluded  as  im- 

•  material  and  irrelevant.    Id, 
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80.  Opinion  op  witness. 

In  an  action  for  the  value  of  services,  the  question,  "  What  proportion  of 
J.'s  time  was  devoted  to  M.'s  business?"  asked  of  a  witness  with  abundant 
opportunity  to  know,  does  LOt  call  for  an  opinion.  An  objection  on  that 
ground  is  not  sound.    Johmon  v.  Myei'9  (Ct.  App.) 651 

21.  Value  of  seryices — Chabacteb  and  ability  when  an  element  in  bb- 
timating. 

The  charact^ir  and  ability  of  a  person  has  to  do  with  the  value  of  his 
services,  and  may  be  shown  where  the  duly  to  be  done  requires  the  best  of 
judgment,  a  bkill  and  ability  beyond  the  average  and  is  largely  of  aconfiden- 
Lal  character  which  has  no  common  and  general  market  value.    Id. 

82.  Evidence— Competency  —Experts — Specimens  of  brick  and  mortab. 
It  was  proper  to  receive  in  evidence  a  piece  of  brick  and  mortar  taken 
from  the  fallen  wall  of  the  alk-ged  defective  buildinfl^  as  confirming  the 
opinion  of  a  witness,  and  also  to  enable  the  jurors  the  better  to  understand 
and  appreciate  the  difference  in  effect  between  the  mortar  used  by  tJie  de- 
fendant and  that  properly  prepared.   le(ypU  v.  Buddensieck  (Ct.  App.),  664 

28.  "Unsafe  reports" — Exceftions — Rules  ab  to  new  trial — Code 
Crim.  Pro.,  §  542. 

The  rule  is  that  a  new  trial  ou^ht  not  to  be  granted,  even  where  an 
exception  to  the  admission  of  evidence  has  been  taken,  if  the  evidence 
admitted  could  in  no  respect  tend  to  the  defendant's  preiudic  (in  this 
case  "unsafe  reports  "  of  the  building  department),  nor  when  the  party 
excepting  has,  by  his  own  course  of  examination,  destroyed  the  force  of 
his  objection,    id. 

24.  Photographs  admissible. 

Where  the  accuracy  of  a  photo^n^ph  as  a  faithful  representation  of  the 
actual  scene  has  been  proven,  it  is  admissible  in  evidence  as  an  appropriate 
aid  to  a  jury  in  applying  the  evidence,  whether  it  relates  to  persons,  tilings 
or  places.    Id, 

25.  Libel — Criminal  prosecution — ^Admissibility. 

Where,  on  the  trial  of  a  criminal  prosecution  against  a  newspaper,  the 
evidence  previously  introduced  tendea  to  establish  that  all  the  defendants 
except  one,  had  knowledge  of  the  sending  of  L.  (the  writer  of  the  article 
and  H.  to  the  comptroller's  office;  that  they  had  made  an  examination 
there,  and  had  found  the  article  in  question  false;  that  a  retraction  was 
prepared  and  the  publication  thereof  refused,  and  the  libelous  article  re- 
published. Held,  that  the  testimony  of  a  clerk  in  the  comptroller's  office 
that  L.  and  H.  visited  the  said  office  at  the  time  stated  and  looked  over 
the  books,  was  admissible,  both  as  relating  to  the  main  issue  involved  and 
as  constituting  a  part  of  the  res  gesta,  and  as  corroborating  the  evidence 
of  accomplices.     People  v.  Sherman  (Ct.  App.). * 696 

26.  Partnership — Presumption  of,  arising  from  use  of  firm  name— 
What   evtdencb  admissible  to  rebut  such  presumption — When 

EVIDENCE  of  DECLARATIONS  COMPETENT. 

Where  an  action  was  brought  upon  certain  notes  si^ed  "Lawrence  Brew- 
ing Co.,  S.  A.  Jewett,  attorney,'^  and  after  the  plaintiff  had  made  out  a 
pnnw* /aci^  case  against  the  defendant  White,  the  defendant  W.  H.  N.; 
who  was  the  endorser  on  the  notes  and  who  procured  the  plaintiff  to  pur- 
chase them;  was  called  by  White  as  a  witness.  Defendant  having  proved 
by  this  witness  that  he  was  at  one  time  one  of  the  firm  of  the  L.  B.  Co., 
that  C.  H.  N.  who  was  brother  of  the  plaiptiff  and  related  to  witness  was 
also  at  one  time  member  of  said  firm.  Ileld,  it  was  competent  for  the  wit- 
ness then  to  testify  that  ho  purchased  from  J.  C.  N.  the  plaintiff,  the  in- 
terest in  said  firm  standing  in  the  name  of  C.  H.  N.,  and  that  the  plidntiff 
at  that  time  asserted  that  he  owned  said  interest.  NichoU  v.  White  (Sup. 
Ct) 784 

^.  When  question  which  in  form  asks  for  an  opinion  admisseblb. 

It  was  not  error  to  allow  the  witness,  W.  H.  N  ,  to  answer  the  question 
"was  the  relation- between  you  and  A.  G.  W.  &  Co.,  at  any  time  severed/' 
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when  it  was  not  But  to  obtain  an  opinion,  but  to  direct  the  attention  of  the 
witness  to  the  suoject-matter  upon  which  he  was  to  be  interrogated.  *HM 
that  a  question  calling  for  a  ^nci-al  summary  or  opinion  of  a  witness  as  to 
whether  a  certain  person  had  done  as  he  agreed  wiih  the  witness  was  pro- 
perly excluded  while  the  court  permittea  the  witness  to  state  just  what 
that  person  had  done.    Id, 

S8.  When  competent  to  protb  declaratioks  of  mTENTioy  to  carry 

OUT  AN  AGREEMENT. 

Under  an  allegation  in  the  answ^  that  the  partnership  between  Nichols 
and  White  had  heen  dissolved.  Where  letters  had  been  put  in  evidence 
showing  an  offer  to  sell  out  on  the  part  of  one  partner  and  what  waa 
claimed  to  be  an  acceptance  dated  October  14,  1871,  on  the  part  of  the 
other.  The  evidence  also  showed  that  one  K  had  been  White  s  agent  to 
take  charf^  of  his  interest  in  the  business  from  the  oommeocement  of  the 
partnership  to  said  October  14.  and  that  Nichola  informed  K  of  ihe  con- 
tents of  the  letter  of  October  14ttL  HM,  that  the  evidence  of  defeodant 
Nichols,  that  after  ihis  letter,  K  left,  taking  his  books  and  pi^Mrs  with  him, 
that  witness  conlinned  to  do  business  by  himself  and  appomted  Mr.  Jewett 
his  attorney,  and  as  such  he  signed  all  checks  and  notes,  and  that  he  told 
Jewett  after  October  14th  that  the  partnership  was  dissoStved,  and  that  he 
would  appoint  him  attorney,  was  competent;  that  the  dedarationa  of  the 
I^ntiff  Nichols  were  competent  to  show  he  was  carrying  out  and  acting^ 
upon  the  agreement  of  dissolution  but  not^  that  the  declarations  w«fe  true, 
and  were  as  declarations  evidence  against  the  i^aintiff.  Declaratkm  aie 
sometimes  quite  as  much  *'  conduct  '^aa  anything  else.    Id. 

$ff.  When  opinions  pabsoculved  upon  memoranda  madb  Loiia  bspqrk  jmb. 

COMPETENT  AS  EVIDENCE— WhEN  M£MORAia>A  MAT  BE  USED  TO  REFRESH 
RECOLLECTION. 

In  order  to  prove  ^e  defense  of  payment  of  these  notes  by  the  sale  of 
ooal  the  proceeds  of  which  the  plaintiff  was  charged  to  have  received, 
there  havms  been  no  accurate  measurement  made  of  tbequantitir,  a  witness 
was  called  oy  defendant  who  swore  that  he  saw  the  coal  in  bins  and  that 
he  made  correct  estimates  of  the:8everal  amounts  stated;  that  at  the  thne 
when  he  made  such  estimates  he  made  correct  memoraiideas  to  the  quan- 
tity estimated;  that  he  was  accustomed  to  estimate  coal  and  familiar  with 
that  kind  of  work;  that  in  the  opinion  of  the  witness  the  estimatea  were 
subslajitially  correct;  that  his  recollection  of  the  amount  of  coal  that  waa 
then  on  the  wharf  (fourteen  or  fifteen  years  before)  was  guided  by  the 
books  and  papers;  be  recollected  the  coal  was  there;  knew  it  was;  the 
paper  placea  it  so  he  could  recollect  it;  that  after  looklne  at  the  papers  he 
oould  remember  the  estimate  he  made,  so  as  to  stato  it;  mat  the  amount  to 
the  best  of  his  judgment  and  opinion  was  1,886  tons.  Held,  no  error  and 
the  evidence  was  properly  adnutted^  HaUey.  v.  8Mmba/ugh,  16  N.  T.,  4B5, 
followed.    Id. 

IM).  WiTNEse— When  testimont  of  a  deceased  wrrHEse  given  in  another 

TRIAL  OF  action  MAT  BE  READ  IN  EVIDENCS— CODB  CiVIL  PROCEDURE, 

§§829-830. 

Where  in  an  action  to  collect  the  balance  of  a  mortga^,  the  tesdmonr 
of  C.  D.,  then- deceased,  which  he  had  given  in  an  actionin  which  one,  T, 
was  plaintiff  and  Nelson,  Taloott  and  Joel  B.  Morehouse  were  defendants 
(said  three  defendants  being  parties  to  this  action),  was  read  in  evidence 
agidnst  the  objection  of  Joel  ti.,  the  issues  fhimed  by  the  pleadings  not 
being  precisely  the  same,  but  under  the  issues  in  each  action  the  point  in 
issue  touched  by  C.  D.'s  testimony  being  the  same.  Held,  that  where  the 
parties  are  the  same  or  in  privitv,  and  tne  issues  or  the  point  in  issue  the 
same  such  evidence  is  adinissible.    Morehouse  v.  McrehouM  (Sup.  Ct.)  790 

81^  When  ADMrrrra),  if  parties  not  identical. 

Although  the  parties  are  not  quite  the  same,  if  the  subjeetonattBr  to  be 
now  established  la  the  same  against  the  party  against  whom  the  testimony 
is  offered  as  upon  a  former  trial,  and  was  of  as  much  importance  to  thid. 
issue  as  it  is  to  this,  the  witness  being  dead,  the  testimony  taken  in  sudi 
other  action  will  be  admitted.    Id. 
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S3.  When  tbstikont  ervEN  on  a  former  trial  can  be  read  ttnder  Code 
Civiii  Procedure,  g  880. 

The  testimony  of  the  plaintiff  herein  given  on  a  former  trial  of  this 
action  (Joel  B.,  one  of  the  defendants,  having  become  non  compos  mentis 
and  having  been  placed  under  a  conmiittee  since  the  former  trial  and  the 
action  havmg  been  continued  against  his  committee),  was  properly  received 
under  Code  Civil  Procedure,  §  880.    /d. 

8er  C0N8PIRACT,  8 ;  Criminal  Trial,  7,  8,  9, 10,  22,  28, 184,  26 ;  Affbal,  8 ; 

JtJDOMKNT,  2 ;    NbGFLIOENCE,  10. 

t 
EXAMINATION  OF  THIRD  PARTIES. 
Dbfositionb  to  be  used  on  MonoN»— Code  Ciy.  PKo.,  %  888^P1eio- 

VISIONB  of,  have   no  APPLICATION  TO  CRIMINAL  CASES. 

The  provisions  of  section  885  of  the  Code  of  Civil  Procedure  with  refer- 
ence to  the  examination  of  persons  not  parties  to  an  action  whose  deposi- 
tions or  affidavits  are  necessary  in  order  to  make  o.  oppose  a  motion,  do 
not  apply  to  criminal  cases.    JiopU  v.  Squire  and  Flynn  (Sup.  Ct.); .  194 

EXCISE  LAW. 

1.  Action  to  rbooter  penalty— Mauukd  woman^Mat  bb  sded  iOiONB 

FOR  SUCH  penalty. 

An  action  mav  he  maintained  against  a  married  woman  to  recover  a  pen- 
'  alty  for  a  violation  of  the  excise  law,  where  she  is  in  poasission  of  oenain 
real  estate  oonducting  and  carrying  on  a  separate  business  of  her  own,  and 
while  doing  so,  she  sells  ^irit  ous  liquors,  etc,,  to  be  drank  on  thepiem- 
iaes  without  having.a  license  therefor.  Ccm^nof  Bxdm  <^  XJtUa  v.  ralm^ 
(Sup.Ct.) 200 

2.  Act  one  relatino  to  her  separate  XRAffK— HuaBAjro  not  liable 

AND  NlffiD  NOT  BB  JOINED. 

The  use  by  her  of  her  separate  real  estate  for  unlawful  purposes  makes 
the  act  one  relating  to  her  separate  estate  and  for  which  she  alone  is  liiU^le. 
The  husband  is  not  liable  alone,  or  Jointly  with  her.  She  is  liable  the 
same  as  though  unmarried  and  can  be  sued  in  the  same  manner.    Id, 

8.  Code  Civil  Procedure,  $^  494— Answer  settino  up  new  matter  by 

WAY  OF  DEFENSE— May  BE  DEMURRED  TO. 

The  complaint  alleged,  that  defendant,  (a  married  woman),  is  in  the 
possession  of  the  premises  carrying  on  business  therein,  and  that  she  sold 
to  divers  pemns  whose  names  are  unknown,  spirituous  liquors,  etc. ,  to  be 
drank  thereon,  without  having  a  license,  etc.  The  defendant  averred  in 
her  answer  that  she  is  a  married  woman,  that  for  many  years  last  past  she 
has  been  living  and  cohabiting  wHh  her  husband  at  the  place  and  on  the 
premises  descnbed  in  the  complaint,  that  he  is  now  living  and  liable  for 
we  claimed  penalty  and  not  uie  defendant.  That  he,  as  the  husband  of 
defendant,  is  a  necessary  party  and  should  be  joined  with  her  as  a  co^le- 
fcmdant.  Held:,  that,  tlie  answer  sets  up  new  matter  by  way  of  a  defense 
within  Section  494  Code  Civil  Procedure,  and  is  therefore,  the  subject  of  a 
demurrer.    Id. 

4.  Against  excise  commissioners. 

On  motion  by  relator  representing  a  Citisens  Reform  Association  for  a 
peremptory  wnt  of  mandamus  dir^ted  to  the  board  of  excise  commis- 
sioners commanding  them  to  proceed  to  investigate  and  decide  certain 
chaiges  presented  to  them  by  an  agent  of  said  association,  against  various 
saloon  keepers  for  keeping  their  aUoons  open  on  Sunday  and  selling  beer 
therein  on  that  dav,  the  affidavit  of  relator,  among  other  thinsn  dmrges, 
that  the  commissioners  have  had  ample  time  to  examine  and  try  these 
diarges  since  they  were  made,  and  that  their  failure  to  takeVp  the  cases  and 
decide  Uiem  is  because  of  an  indisposition  on  their  part  to  try  such 
d^arges.  The  respondents,  affidavits  tmid  to  controvert  many  of  the  alio- 
gfHons  in  the  moving  affidavits,  and  especially  take  issue  upon  the  claim 

N.  T.  Rfip.,  Vol.  m.        108 
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that  they  had  time  to  try  the  charge.  Eeld,  that,  relator  had  made  a  case 
eDiitlihg  him  to  an  alternative  mandamus  to  be  directed  to  the  respondents, 
directing  them  to  proceed  with  the  hearing  and  decision  of  the  charges  pre- 
ferred.   Ptople  ex  rel.  Sickles  v.  Becker,  etc.  (Sup.  Ct.) 2^)2 

5.  Duties  of  excise  comnssioNERs. 

Many  of  the  duties  of  the  excise  commissioners  are  of  a  Judicial  character 
and  require  the  exercise  of  discretion.  They  would  be  justified  to  a  reason- 
able extent  in  giving  preference  to  matters  which  in  their  judgment,  are  of 
immediate  vital  importance  to  the  welfare  of  the  citizens.  But  while  they 
have  a  right  to  exercise  a  degree  of  discretion  as  to  the  order  and  time  of  the 
trial  of  cases  coming  under  their  jurisdiction,  they  have  no  right  to  arbi- 
trarily refuse  to  try  a  class  of  cases  presented,  because  they  question  the  pro- 
priety of  enforcing  the  law  involved  therein.    Id, 

6.  Revocation  of  license. 

If  the  evidence  produced  satisfies  the  commissioners  that  the  charges  are 
true,  the  license  should  be  revoked,  even  though  the  complainant's  character 
and  motives  are  not  above  reproach,  and  even  if  the  witnesses  obtain  their 
knowledge  by  entering  saloons  through  the  back  doors  and  purchase  the 
liquor  with  the  intention  of  preferring  complaints.    Id. 

7.  Excise  licenses— When  prohibited  by  section  2110  of  consolida- 

tion ACT,  Laws  18*J2,  chapter  410. 

By  section  2110  of  the  consolidation  act,  chapter  410,  Laws  of  1882, 
page  485,  it  is  provided  that  "it  shall  not  be  lawful  to  sell  or  furnish  any 
wine,  beer  or  strong  or  spirituous  liquors  to  any  person  in  the  auditorium 
or  lobbies  of  any  place  of  exhibition  or  performance  mentioned  in  section 
1998,  or  in  any  apartment  connected  therewith.  People  v.  AndretM  (N.  Y. 
Supr.  Ct.) 547 

8.  Places  within  the  statute. 

Section  1998  of  the  consolidation  act  includes  "all  classes  of  public  ex- 
hibitions such  as  are  usually  conducted  upon  a  stage  for  the  observation 
or  amusement  of  the  public,"  and  every  kind  of  entertainment  of  a  public 
character,  where  music  is  employed  as  the  whole  or  part  of  the  means  of 
the  amusement,  comes  within  the  statute  as  being  ^n  exhibition  of 
minstrelsy.    Id, 

9.  Duty  of  cohhissioners  to  refuse  license. 

If  the  relator  maintained  at  the  place  proposed  for  sale  of  liquors  under 
the  license  applied  for,  a  place  of  exhibition  or  performance,  ifithin  sec^ 
tion  1998,  a  lice^  should  not  be  granted  for  such  ssde  in  said  place,  and 
it  was  the  duty  of  the  commissioners  to  refuse  a  license  therefor.    Id, 

10.  When  court  will  not  interfere  with  decision  of  commissioners. 

By  the  statute  the  commissioners  were  to  be  satisfied  "upon  examination 
that  the  applicant  is  a  person  of  good  moral  character  and  that  the  license 
may  properly  be  granted  for  such  sale  in  the  place  proposed,  and  if,  from 
the  evidence  and  pai)ers  upon  which  their  action  is  based,  it  appears  they 
rejected  the  application  for  the  license  because  the  sale  of  liquor  would  be 
unlawful  at  the  place  pro^sed,  and  there  is  evidence  of  fact  legitimately 
tending  to  support  its  decision,  the  court  in  reviewing  their  decisdon  can- 
not interfere.    Id. 

See  City  Court  of  New  TfcuK,  1,  2. 

EXECUTION. 
1.  AoAnrer  the  fropertt— In  cases  where  a  levy  has  been  made  undeb 

A  WARRANT    OF  ATTACHMENT. 

The  plaintiff  previous  to  this  action  recovered  judgment  against  the 
G.  and  S.  Mfg.  Co.,  and  issued  execution  thereon.  The  execution  was  re- 
turned nuUa  Sona  by  this  defendant  as  sheriff  and  filed  in  the  proper  clerk's 
office.  This  action  was  brought  to  recover  money  which  the  plaintiff 
alleges  that  the  defendant  collected  on  the  execution.  Several  attachments 
against  the  property  of  H.  and  A.  were  delivered  to  this  defendant  as  sheriff, 
and  he  seized  certcun  personal  property,  making  an  inventory  of  the  same. 
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and  making  and  filing  the  customary  return.  Thereafter  the  plaintiff  pro- 
cured an  attachment  against  the  G.  and  S.  Mfg.  Co.,  and  delivered  it  to  one 
of  defendant's  deputies,  who  seized  and  levied  upon  part  of  the  property 
defendant  had  heretofore  levied  on  as  H.  and  A-'s  properly,  and  made  an 
inventory  and  filed  a  return  in  the  proper  clerk's  office.  In  tlie  action 
against  H.  and  A.,  judgments  were  entered  and  executions  issued  thereon, 
one  of  them  as  early  as  May,  1888,  and  others,  to  an  amount  greater  than 
the  property  attached,  before  June  25,  1883.  On  June  2i5,  1888,  this 
plaintiff  recovered  a  judgment  in  its  suit  against  the  S.  and  G.  Mfg.  Co., 
and  on  June  25  issued  execution  thereon.  On  July  5, 1888,  ihe  sheriff  sold 
all  the  property  attached  on  the  executions  issued  upon  the  judgments 
against  H.  and  A.,  and  the  sum  realized  was  less  than  Uie  amount  of  such 
Judgments,  and  thereiT|)on  returned  the  execution  issued  upon  the  plaintiff's 
judgment  against  the  G.  and  6.  Mfg.  Co.  rniUa  bona.  The  property  at- 
tached under  the  warrant  in  the  action  by  this  plaintiff  against  the  G.*  and 
S.  Mfg.  Co.,  previous  to  November  14,  1882,  was  owned  by  the  manufac- 
turing companv,  on  which  day,  by  a  written  assignment,  it  sold  its  interest 
to  H.  and  A.,  in  whose  possession  it  was  at  the  time  of  the  sale  and  re- 
mained until  seized  under  the  attachments.  The  plaintiff's  execution  con- 
tained the  proper  directions,  limiting  the  levy  to  be  made  to  the  property 
held  under  the  warrant  of  attachment  in  the  action.  Btld,  that  the  sheriff 
was  not  authorized  bv  virtue  of  the  execution  to  levy  i^pon  and  sell  any  of 
the  property  claimed  to  be  owned  by  the  judgment  debtor.  Third  Mat. 
Bank  of  Buff alo  ElUoU  (Sup.  Ct.) 890 

8   Oppicial  return  of  bhkrifp— Conclusive  as  to  what. 

If  the  property  attached  under  the  attachment  issued  in  plaintiff's  action 
did  not  belong  to  tlie  defendant  therein,  the  plaintiff  has  suffered  no  dam- 
age by  reason  of  the  failure  of  the  sheriff  to  sell  it  under  plaintiff's  execu- 
tion, and  the  return  nvlla  bona  was  correct.  Held,  that  the  sheriff's  return 
to  the  warrant  of  attachment,  including  articles  in  his  inventory  as  property 
of  the  defendant,  did  not  estop  him  showing  that  the  title  was  in  another. 
TTie  return  of  an  officer  is  conclusive  against  the  officer  in  so  far  as  it  relates 
to  acts  that  he  states  therein  he  has  performed  in  his  official  capacity.    Id. 

8.  Action  for  false  return — Burden  of  proof. 

If  a  sheriff  levies  upon  property  as  that  of  the  defendant  and  then  makes 
a  return  nulla  bona  in  an  action  by  tlie  plaintiff  for  making  a  false  return, 
the  burden  of  proof  is  upon  him  to  establish  as  a  matter  of  fact  that  the 
property  levied  upon  did  not  belong  to  the  defendant  and  thus  maintain 
the  truth  of  his  return.    Id. 

4.  Assionmbnt— Made  to  trustee  bt  executive  comciTTER  void. 

It  appearing  that  H.  and  A.  were  trustees  of  the  G.  and  8.  Mfg.  Co.,  a 
sale  to  them  of  the  property  of  said  company  by  the  executive  committee 
was  Md  fraudulent  and  void.  The  fact  that  the  trustees  were  dealing  with 
themselves  concerning  trust  property  made  the  transaction  fraudulent  in 
law  and  void  as  against  creditors  of  the  company.    Id. 

5.  Time  for  return  of  writ —  Sheriff — ^Effect  of  stay — Code  of  Pro., 

I  290— Code  Civil  Pro.,  §  1882. 

Any  stay  granted  by  a  court  of  competent  jurisdiction  which  restrains 
the  sheriff  from  enforcing  an  execution,  suspends  the  running  of  the  time 
in  which  he  is  required  to  return  the  writ.  Anaonia  B.  and  C*  Co,  v. 
CkmmWs  (Ci.  App.) 683 

6.  Bankruptcy— United  States  district  courts— Power  to  stay  exb- 

'       CUTION  IN  STATE  COURTS— U.  S.  ReV.   StAT.  ,  §  6106. 

The  United  States  district  court,  acting  as  a  bankruptcy  court,  has  power 
to  examine  into  the  validity  of  alleged  claims  upon  the  bankrupt's  property 
and  to  restrain  by  injunction  the  sale  and  disposition  thereof  under  an  ex- 
ecution issued  from  a  state  court  during  the  pendency  of  the  bankruptcy 
proceedings.  Id. 

7.  Beference— Moneys  collected  under,  in  hands  of  sheriff  ^May  bb 

disposed  of  by  court  on  motion  even  after  reference  ordered. 
One  McC  ,  by  his  attorney  B.,  recovered  a  judgment;  execution  was  issued 
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thereon,  a  levy  made,  a  part  of  the  judgment  was  collected  and  passed 
into  the  hands  of  tae  sheriff.  A  dispute  arose  between  McO.  and  B.,  the 
former  claiming  the  money  in  the  sherifiTs  hands,  and  the  latter  claiming 
the  same,  or  some  part,  by  viriue  of  an  assignment  to  him  from  McC. 
McC.  moved  at  special  term  for  an  order  directing  thut  the  sheriff  pay  to 
him  instead  of  B.  An  order  was  granted  by  the  court  that  the  money 
made  by  the  sales  be  paid  to  McC.  upon  his  giving  an  undertaking  with 
security  to  B.  Conditioned,  among  otlier  things,  for  the  payment  to  him  of 
"  any  sums  or  claims  that  he  may  finally  establish  against  the  goods  sold* 
by  the  sheriff."  It  also  provided  that  the  matter  be  referred  to  a  referee 
to  hear,  examine  and  decide  the  question  in  dispute,  the  amount  when 
fixed  by  the  referee  and  confirmed  by  the  court,  to  be  a  demand  for  which 
the  sureties  are  liable.  Subsequently,  and  pending  the  reference,  McC. 
executed  a  writiog  acknowled^ng  the  execution  of  the  former  assign- 
ment, ratifying  it,  and  reassigning  it  to  B.  Thereupon,  on  application  of 
B.,  the  court  terminated  the  reference  and  fixed  the  amount  due  the  ad- 
ministratrix of  B.  In  an  action  by  this  plaintiff,  the  successor  to  B.'s  in- 
te.est,  brought  against  the  sureties  on  McO.'s  undertaking  to  recover  the 
amount  fixed,  the  defendant  claimed  that  the  matter  sliould  have  been 
determined  before  the  referee.  Nothing  is  said  in  the  undertaldng  in 
regard  to  the  reference.  Held,  that  the  controyer^  being  in  relation  to 
money  and  property  in  the  sheriff's  hands  under  the  execution,  was  one 
which  might  be  decided  by  tlie  court  on  motion,  that  the  r^evenoe  was 
made  only  to  relieve  the  court  from  the  taking  of  testimony,  and  that  the 
court  might  vacate  the  reference  and  take  the  matter  into  its  own  hands. . 
FlEUteny,  Ballard  {Sup,  Ct.) 785 

EXECUTORS  AND  ADMINISTRATORS. 

1.  CREDirORfl  ACTION— FRAUDULBlfT    CONVBYAKCB. 

Where,  in  a  suit  brought  after  a  decedent's  death  to  fbredose  a  mort- 
ga^,  made  by  decedent  in  his  life-time,  a  judgment  is  obtained  for  de-  ^ 
flciccy  against  decedent's  executors  in  their  r^resentative  capacit>-,  the 
person  obtaining  such  judgment  cannot  maintain  an  action  to  set  aside  a 
conveyance  of  real  estate  cmimed  to  be  fraudulent  and  made  by  deoedbnt^ 
in  his  life-time,  and  to  subject  such'  reid  estate  to  hiB  judgment  for  de- 
ficiency.   LichUaiberg  Y.  I£a*dffelder  {Ct,  Ajpp.) 91 

2.  Preference. 

The  law  gives  no  preference  to  a  vigilact  creditor  In  the  case  ofa  de- 
cedent. It  impounds  his  estate  for  the  benefit  of  his  creditors,  and  no 
creditor  can  by  any  procedure  or  any  degvce  of  vigilam^  obtalii  any* 
prefeience  over  others.    Id. 

8.  Reclamation  of  real  estate  coNyBTEi>  bt  a  decedent  in  hib  lifb- 

TDfE  IN  FRAUD  OF  CREDITORS — HoW  ACCOMPLISHED. 

Where  real  e  tate  has  been  conveyed  by  a  decedent  in  his  lifetime  in 
fmud  of  creditors,  a. id  reclamation  and  sal^  of  the  same  for  payment  of 
his  debts  is  sought,  it  must  be  accomplished  in  the  staitutoiy  method  hy' 
the  decedent's  executors,  whose  action  may  be  oomptllod  by  the  nmogate^ 
even  though  one  of  the  execntora  is  ^e  gnmtee  in  the  fraudulent 
conveyance.    Id, 

4,  Duty  of  executor  to  invest  money. 

It  is  the  duty  of  an  executor  to  see  that  sums  paid  in  belonging  to  the  es- 
tate are  invested  saf^y,  and  draw  interest.  WilmenUno  ▼.  Mbi\Joiaon  (Ct. 
App.) 108 

5.  CiABiLTnEs  of  co-executors. 

Where  fUndS  of  the  estate  are  safely  invested,  and  a.  loss  istiiereafter  oc- 
casioned by  the  wrongful  and  fraudiuent  acts  of  an 'executor,  without  the 
knowledge  of  his  co-executo*,  and  with  notliing  to  excite  his  su^icion  that 
the  other  would  be  guilty  of  mis-appropriating  and  wasting-  the  funds  of 
the  estate,  the  oo^xecutor  is  not  responsible  fbr  the  acta  of  his  associate. . 
He  is  not  a  gnarantorfor  the  safety  of  tin  aeomities  oommitted  to  hJa 
charge.    Id. 
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Aduikistration  with  thb  will  ankexed— Assbtb. 

Of  three  persons  named  by  testatrix,  but  two  qualified,  and  their  letters 
were  revoked.  The  husband,  a  beneficiary  under  the  will,  applies  for 
letters  of  administration  c.  t.  a.,  aUeging  that  there  remains  an  unadminis- 
tered  asset,  a  chose  in  action,  touching  which  there  is  pending  a  suit  at 
law.  The  petition  is  opposed  by  a  daughter  of  testatrix,  a  residuary  lega- 
tee under  her  will.  JStld,  that  the  claim  in  suit  was  an  unadministered 
asset  and  that  the  surrogate  had  jurisdiction  to  grant  letters  of  administra- 
tion, with  the  will  annexed.    JCstaU  of  Place  (Sur.  Ct.) 210 


7.  P^ORITY  OP  RIGHT— -CODB  CiV.   PrO.,  §  J 

I&ld,  that  the  fact  that  the  chose  in  action  for  which  action  was  pending 
•  was  a  claim  against  the  husband  of  residuary  legatee  did  not  defeat  her 
right  to  be  appointed  as  administratrix  c.  t.  a.,  in  preference  to  the  petitioner. 
Only  for  cause  that  constitutes  a  statutory  disqualification  can  one  who  is 
otherwise  entitled,  be  denied  letters.  The  order  of  priority  is  settled  by 
the  Code  of  Civil  Procedure,  §  2648.    Id. 

8.  Accounting — ^AccuiiuLATioN— When  should  be  distributed. 

Where  there  appears  a  clear  excess  of  $29,000  of  income  above  annuities 
and  other  charges  on  an  estate,  to  permit  its  retention  for  meeting  the  possi- 
ble future  demands  of  annuities  would  be  to  sanction  an  unlawful  accumu- 
lation; it  should  be  distributed.    MtaU  of  Tilden  (Bur.  Ct.) 218 

9.  Will— Construction  of— Executors'  commissions. 

Where  the  will  provides  for  the  commission  and  compensation  of  the 
executors,  that  in  lieu  of  all  other  they  were  to  receive  as  follows:  **  On  all 
sums  to  be  received  from  my  said  partner  as  my  capital  in  said  partnership, 
and  on  all  interest  and  income  on  investment  in  the  public  debt  of  me 
United  States,  or  in  county  bonds,  and  on  the  proceeds  of  sale  of  real 
estate,  one  per  cent  of  the  amount  received,  and  on  all  sums  received  from 
personal  property  sold,  or  rents,  or  the  collection  of  debts  owing  to  me,  or 
for  income  of  other  funds  or  investments,  t^e  per  cent  of  the  amounts 
received,  and  on  all  sums  of  money  invested  by  them,  two  per  cent  of  the 
amount  thereof."  In  another  article  of  the  will  the  testator's  direction  is  to 
collect  all  "  debts  owing  to  me"  and  invest  the  proceeds  in  (amon^  other 
things)  the  ''  public  debt."  Held^  that  the  executors  were  only  entitled  to 
one  per  cent  on  the  amount  received  from  the  government  on  surrendering 
"called  bonds,"  and  two  per  cent  for  reinvesting  the  money  so  received.  Id, 

10.  Commissions  on  proceeds  of  bale  of  real  estate — Lands  par- 
titioned—Commissions NOT  earned. 

Five  per  cent  commission  on  the  proceeds  of  sale  of  real  estate  were  not 
earned  by  the  action  of  the  executor  in  allotting  such  real  estate  among  the 
devisees.  Whfle  under  some  circumstances,  and  for  some  purposes,  such 
a  disposition  of  realty  might  be  regarded  as  a  sale,  it  cannot  be  so  re- 
garded for  the  purpose  of  commissions.    Id. 

11.  Indebtedness  TO  estate— Contempt. 

Where  an  exexecutor  was  indebted  to  his  testator,  and  after  assuminK 
charge  of  the  estate  became  insolvent,  having  accounted,  however,  for  all 
moneys  of  the  estate  received  by  him,  it  was  hdd  that  he  was  D'  t  amena- 
ble to  contempt  proceedings  for  failure  to  pay  the  debt.  In  re  Ruga  (Sur. 
a.) :. .7...  224 

12.  2RS.,  84,§18. 

The  provisions  of  the  Revised  Statutes  making  the  debt  of  an  executor 
to  the  estate  of  the  testator  a  port  of  tlic  assets  and  tlie  executor  liable  as 
for  so  much  money,  was  enacted  to  prevent  the  extinguishment  of  such 
debts  which  prior  to  that  enactment  were  cancelled  by  the  appointment  of 
the  debtor  as  executor.    Id. 

18.  Code  Civil  Pro.,  g§  2563.  2563.  2664.  2665. 

The  provisions  of  the  Code  of  Civil  Procedure,  section  2562,  et  teq.  were 
passed  to  permit  the  punishment  by  contempt  proceedings  of  trustees  who 
had  embezzled  the  funds  of  eeetuts  gue  trust,  and  do  not  change  the  char- 
acter of  a  contract  debt  due  from  an  executor.    Id. 
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14  AccouNTiNQ— Proceeds  of  infant**  wmMJL.  ^ 

The  proceeds  of  the  sale  of  %a  infant's  lands  are  deemed  and  treated  as 
real  estate,  and  descend  to  his  or  her  heir's  at  law  in  case  of  his  or  her 
death  intestste  during  minority.    In  re  Wbodworth  (Bur.  Ct.) 227 

Vk  Payment  by  administrator  of  funds  impressed  with  the  charac- 
ter OF  REALTY. 

Wliere  upon  the  accounting  of  an  administrator,  objection  was  made  to 
certain  payments  by  hiin  to  the  mother  of  his  intestate,  and  on  her  account, 
such  intestate  at  the  time  of  her  death  being  an  infant,  and  the  funds  from 
which  these  payments  were  made,  being  the  proceeds  of  the  sale  of  the 
infant's  lands.  Held,  that,  such  proceeds  are  to  be  deemed  and  treats  as 
real  pro|>erty  and  to  descend  to  the  heirs  at  law.  That  the  mother  was 
entitled  to  a  life  interest  in  the  real  estate  of  the  infant,  and  the  payments 
to  her  were  valid.  That  at  least  the  petitioner  could  not  be  made  to  ac- 
count for  the  funds  as  administrator,  they  being  impressed  with  the  char- 
acter of  realty.    Id, 

16.  Jurisdiction  of  Surrogates  court. 

The  surrogates  court  has  no  jurisdiction  to  determiae  the  rights  of  the 
parties  to  these  funds.    Id, 

17.  Estoppel. 

The  administrator  by  InTcntorying  these  funds  as  personal  estate  is  not 
estopped  from  showing  their  character.    Id. 

18.  Liability  for  interest. 

An  administrator  is  liable  for  interest  upon  funds  which  come  into  his 
hands  as  personalty,  and  which  might  with  reasonable  dilligence  have 
been  invested.    Id. 

19.  Investment  of  funds  of  estate— When  personally  charoeable. 

Except  under  special  circumstances  an  executor  has  no  right  to  risk, 
upon  mere  personal  security,  funds  that  his  testator  has  entrusted  to  his 
management,  and  an  investment  upon  such  security  constitutes  a  breach  of 
trust,  for  which  the  executor  is  personally  chargeable.  Estate  of  Cant 
(Sur.Ct.) 280 

20.  Investment  on  personal  security  when  not  authorized. 

Where  a  clause  in  the  will  directs  tiiat  the  executor  shall  invest  the 
funds  that  may  come  to  his  hands,  '*  in  such  suitable  manner  as  may  be  for 
the  best  interests  of  my  estate,  to  be  determined  by  my  said  executor"  it 
was  held  that  the  ordinary  power  of  executors  in  selecting  investments  for 
estate  funds  was  not  in  the  least  enlarged.    Id, 

21.  Discovery  of  property  wrongfully  withheld  from  administrator 
—Code  Civ.  Pro.,  §g  2606-27 10 -Surrogate  has  jurisdiction  to  de- 
termine question  of  possession,  but  not  of  title. 

The  appellant,  an  administrator,  presented  a  petition  to  the  surrogate, 
under  Code  Civil  Procedure,  section  2706.  reciting  that  the  respondent  had 
in  his  possession  certain  bonds  and  notes  which  were  the  property  of  the 
deceased,  which  he  ought  to  deliver  to  the  administrator,  but  renised  to 
do  so.  Code  Civil  Procedure,  section  2710.  provides  that  if  the  person  cited 
shall  answer  '*  that  he  is  the  owner  of  saia  property,  or  is  entitled  to  the 
possession  thereof  by  virtue  of  any  lien  thereon  or  special  propertv  therein, 
tJie  surrogate  shall  dismiss  the  proceedings  as  to  such  property.  The  re- 
spondent answered  that  the  property  in  question  was  placed  in  his  hands 
by  the  deceased  under  an  agreement  that  he  should  hold  the  same  a» 
security  for  such  advances  as  he  should  make  to  the  deceased,  at  the  same 
time  agreeing  to  make  such  advances;  that  he  made  them  and  they  were 
never  repaid;  that  according  to  the  agreement  he  disposed  of  the  property 
during  the  life-time  of  the  deceased  and  applied  the  proceeds  to  his  reim- 
bursement and  that  he  had  none  of  the  propei-ty  in  his  posse^^sion.  The 
surrogate  thereupon  dismissed  the  proceedin&r.  Upon  appeal  it  was  heid, 
that  if  the  respondent's  right  to  dismissal  rested  upon  the  statute  solelv,. 
the  objection  that  his  answer  did  not  conform  to  its  r^uirements  would 
have  great  force,  but  that  the  amendment  to  Code  Civil  Procedure,  section 
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2710  was  an  attempt  to  codify  the  conditions  under  which  the  party  who 
denies  or  avoids  the  cla^m  of  right  and  title  in  the  administrator  may  assert 
his  constitutional  right  to  trial  by  jury.  That  the  surrogate  had  the  juris- 
diction to  determine  the  question  of  possession,  but  not  the  question  of 
title.  Hdd,  by  Parker,  J.,  dissenting,  that  the  surrogate  erred  in  treat- 
ing the  answer  as  true,  or  as  if  it  were  proof  of  the  matters  which  were 
therein  alleged  to  be  facts.    Matter  of  Wing  (Sup.  Ct.) 294 

22.  Settlement  op  accounts—Practice. 

Where  the  accounts  of  an  executor  are  in  the  process  of  settlement,  and 
an  accounting  is  being  had  before  a  referee,  the  siuTogate  will  not  for  the 
purpose  of  an  order  as  to  the  custody  of  the  funds  of  the  estate,  require  a 
special  hearing  and  investigation  as  to  matters  which  will  appear  on  the 
settlement  of  the  account,  but  will  accelerate  the  proceedings  bein^  had  for 
.such  settlement.  The  fact  that  the  executor  is  in  a  business  which  may 
endanger  the  safety  of  decedent's  estate,  is  not  sufficient  to  justify  such 
separate  inquiry.    Matter  of  Oilman  {^m^.  Ci.) 840 

28.  When  accountable  for  lobs  op  rent— To  what  extent. 

On  the  accounting  of  an  executor  it  appeared  that  he  had  leased  premfges 
belonging  to  the  estate  for  a  term  of  five  vears,  at  a  yearly  rental  of  $5,000, 
to  tenants,  who  only  paid  him  $1,000,  and  through  fraud  and  trickery  these 
tenants  managed  to  keep  the  premises  throughout  the  term  wUkmit  paying 
any  more  rent  It  was  shown  that  they  were  wholly  insolyent,  and  that 
the  only  remedy  of  the  executors  would  have  been  to  dlspDssess  them  for 
non-payment  or  the  rent.  It  was  also  shown  that  the  full  rental  value  of 
the  property  was  about  $8,000.  Held,  that  the  executor  should  be  charged 
for  rent  lost  if  there  was  bad  faith  or  willful  negligence  on  his  part.  But 
that  he  should  only  be  charged  under  the  circumstances  such  an  amount 
for  rent  lost  as  he  would  probably  have  realized  by  the  prompt  eviction  of 
said  tenants  and  the  leasing  of  the  property  to  another  tenant  Matter  of 
J3ttr«<(Sup.  Ct.) 846 

24.  Sale  of  real  estate  of  a  DECEDiofr— Petition  for  bt  creditob— 
Section  8,  chapter  6,  title  4,  part  II,  R.  S.,  not  applicable. 

Proceedings  were  brought  for  the  sale  of  the  real  estate  of  deceased  for 
the  payment  of  his  debts.  The  petitioners'  claim  was  for  the  price  of  a 
tomb  tone  sold  by  them  to  the  administrators  of  the  deceased  in  their 
representative  capacity.  It  was  luld,  that  section  8,  chapter  6,  title  4, 
part  II,  of  the  Revised  Statutes,  did  not  apply  to  these  proceedings,  but 
was  only  applicable  when  proceedings  for  the  sale  of  the  real  estate  of  a 
decedent  are  instituted  by  the  executor  or  administrator.  MaUer  of  Laird 
(Sup.  Ct.) 876 

25.  What  the  petition  must  contain  —  Rsy.  Stat.  (6th.  ed.),  vol.  8, 
PAGE  196,  §  59. 

Held,  that  the  provisions  of  Revised  Statutes  (5th  ed.),  vol.  8,  page  196, 
g  59,  were  applicable,  requiring  the  petitioner  to  set  forth  in  his  petition 
that  the  executor  or  administrator  has  rendered  an  account  to  the  surrogate 
and  accounted  for  all  the  assets  which  came  to  his  hands,  and  that  the  same 
are  insufficient  to  pay  the  debts  of  the  deceased.     Id, 

26.  Debt  incurred  by  administrator  for  monument  is  part  of  funeral 
expenses. 

The  administrator  having  purchased  the  monument  in  his  representative 
capacity,  the  debt  thus  created  should  be  regarded  as  part  of  the  funeral 
expenses,  and  it  became  a  charge  on  the  estate  of  the  decedent.    Id, 

27.. Evidence  as  to  the  reasonableness  of  the  debt  incurred. 

The  fact  that  the  administrator,  who  was  one  of  the  contestants,  inherited 
ore-half  of  the  estate  and  assented  to  the  erection  of  the  monument  over  the 
grave  of  the  decedent,  who  was  his  father,  was  htldy  to  furnish  a  reason  for 
considering  the  exx)ense  of  the  same  reasonable.    Id, 

28.  Costs. 

Jldd,  that  upon  the  surrogates  making  the  order  prayed  for  in  the  peti* 
^on,  he  had  no  power  to  award  costs  to  the  petitioner  or  fix  the  amount 
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thereof  previous  to  the  deposit  of  the  proceeds  of  the  sale  with  the  conn^ 
treasurer  and  the  making  of  the  decree  of  dia^bution.    Id. 

29.  "Witness  —  Compbtenct  —  Will  —  Fbobate— LBaATKS— Codb  Civil 
Pbocbdure,  ^  829. 

An  executor  who  was  also  named  as  a  legatee  in  the  will,  as  proponent 
of  said  will  put  in  evidence  a  release,  under  seal,  to  tlie  administrator  of  his 
interest  as  legatee  under  the  will.  Held,  that  he  was  a  competent  witness 
to  prove  personal  conversations  and  transactions  had  by  him  wiih  the  tes- 
tator at  the  time  of  the  preparation  of  said  will  in  relation  to  its  contents 
and  execution.  The  release  extinguished  his  interest  as  legatee,  which 
went  to  the  residuum  to  be  distributed  under  the  will.  Matter  qf  WiUon 
(Ct.App.) 618 

80.  Commissions  as  bzeoutor  dobs  not  rbndbb  him  incompbtent. 

The  witness  was  opt  render^  incompetent  to  testi^  to  such  transao* 
tions  bv  reason  of  bemg  a  party  to  the  proceeding  or  as  oeing  interested  l^ 
way  of  commissions  as  an  executor.    Id, 

9L  Costs— SuRROGATBs  court— Who  bntttlbd  to— Code  of  Civil  PbO- 
CSDURB,  §  2589. 

On  an  appeal  from  the  probate  of  a  will,  the  soceessful  parl^  only  Is  en> 
titled  to  the  costs  of  appeal  in  the  surrogales  court  under  Code  Civ.  Pro., 
^  2589.  Where  judgment  is  given  in  fitvor  of  the  executor,  it  Is  error  for 
the  court  to  allow  costs  to  the  unsuccessful  contestants.   Id. 

82.  Costs— Disbursements  on  RErERBNCE  <^  claim  against  dbcei»nt— 

Code  of  Procedure  §  817— Laws  op  1880,  chap.  245.  §  8,  subdiv.  8. 

The  right  to  disbursements  given  by  Code  of  Procedure,  g  817  upon  a 

reference  of  a  claim  against  a  decedent  is  preserved  by  subdivision  8  of 

section  8  of  the  repealing  act  of  1880.    Larkin  v.  Mcupon  (Ct.  App.)i . .  942 

88.  TsaTAMBNTART   TRUSTEE— LaCHES   ON    THE  PART  OF  BBNBFICIARIVt  IN 

abkino  to  have  funds  turned  over  to  executor— acquibsgencb  in 
holders'  title. 

The  plaintiff's  testator  owned  six  shares  of  the  capital  stock  of  the  Utica 
Cotton  Mills.  On  May  15,  1861,  he  duly  transferred  them  to  W.  G.  B., 
the  respondent's  intestate,  as  collateral  security  for  a  loan  at  that  time  due 
and  impaid,  together  with  the  interest  thereon;  for  a  time  thereafter  the 
testator  under  a  power  of  attorney  from  B.  collected  the  dividends  and  ap- 
plied them  to  his  own  use.  Subsequentlv  B.  assigned  the  stock  to  W.  6. 
C.  (  be  t&^tator),  and  on  February  8,  1864,  they  were  so  transferred  upon 
the  books  of  the  company  and  a  new  certificate  issued  to  the  assiij^ee. 
He  collected  the  dividends  till  February  1,  1865.  and  after  that,  untff  Au- 
gust, 1866,  they  were  collected  by  one  G.,  trustee  under  this  testator's  will, 
and  paid  by  direction  of  B.  to  the  wife  and  daughter  of  the  testator.  On 
July  7,  1866.  W.  B.  C.  as  trustee,  for  value  received  transferred  the  stock 
to  B.,  who  thereafter  until  his  death.  M'irch.  1882,  held,  claimed  and 
treated  the  stock  as  absolutely  his  own  and  received  the  dividends  thereon. 
This  latter  transfer  and  the  claim  of  ownership  were  known  to  all  parties 
interested  long  previous  to  the  death  of  B. ,  and  to  W.  B.  C.  and  G.  at  the  very 
time  of  the  tra  .sfer.  Held,  in  an  action  to  compel  a  transfer  of  the  stock 
to  L.,  as  the  trustee  of  the  testator,  that  B.  had  acquired  a  good  title  to  the 
stock,  that  the  lapse  of  time  and  negligence  in  asserting  the  right  claimed, 
together  with  the  acquiescence  in  the  ownership  of  B.  during  nis  life-time 
being  unexplained,  made  it  difficult  to  find  good  faith  in  the  plaintiff's 
claim.    Lockwood  v.  Brantly  (Ct.  App.) 648 

84.  Claim  against  estate— Costs— Additional  allowance. 

Although  the  claim  of  a  creditor  against  an  estate  may  have  been  duly 
exhibited  and  properly  presented  to  the  testator's  executor  before  suit 
brought,  and  the  defendant  was  defeated  in  the  end,  yet  if  the  defense  in- 
terposed was  reasonable  and  proper,  costs  will  not  be  awarded  to  the 
plaintiff.    Johnaon  v.  Myen  (Ct.  App.) 655 

See  Foreign  Executors,  1 ;  Accounting,  1,  2,  8 ;  Surrogates,  2,  8,  4. 
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execution  against  the  person. 

Section  572,  Code  Civil  Pro. 

.  A  judgment  was  entered  against  a  defendant  on  or  about  January  18, 
1884,  and  affirmed  upon  appeal  in  April,  1884;  executions  against  the 
property  were  issued  May  21,  1886,  and  returned  unsatisfied  July  20,  1886; 
thereupon  executions  against  tlie  defendant's  person  were  issued  July  28, 
1886,  and  returned  endorsed  "Not  found,"  September  27,  1886;  alias 
executions  against  the  person  were  issued  October  2,  1886.  Ile.d,  that  as 
prior  to  the  amendment  of  section  572  of  the  Code  of  Civ.  Pro.,  passed 
June  15,  1886,  the  plaintiff  was  not  under  a  duty  to  enter  a  judgment 
except  the  defendant  was  in  actual  custody,  which  was  not  the  case,  hence 
he  was  not  chargeable  with  neglect  within  the  meaniog  of  the  section, 
although  the  execMtions  were  not  issued  within  three  months  after  the 
entry  of  judgment.    De  Silver  v.  BMen  (N.  Y.  Supr.  Ct.) 582 

EXTRA  ALLOWANCE. 

1.  How  coMPTTTED  — When  ihproferlt  allowed— Code  Civil  Pro.,  § 

8253. 

In  an  action  brought  for  an  accounting  of  an  alleged  partnership,  it 
having  been  decided  that  there  was  no  partnership,  and  no  affidavits  being 
made  which  establish  the  value  of  the  subject  involved.  Held,  that  the 
extra  allowance  was  improperly  allowed  to  the  defendant;  the  extra  allow- 
ance is  to  be  computed  upon  the  sum  recovered  or<;laimed  on  the  value  of 
the  subject  matter  involved.    Adams  v  SuUivan  (Sup.  Ct.)  707 

2.  Notice  with  summons— Effect  of — Code  Civil  Pro.,  g§  419,  420. 

Such  an  action  not  being  one  included  in  Code  Civil  Procedure,  §  420,  a 
notice  attached  to  the  summons,  pursuant  to  section  419,  does  not  show 
the  amount  claimed.    Jd, 

FIRE  DEPARTMENT. 

J.  Brooklyn  (cmr  of)— Complaint  of  incapacity  op  fireman — Laws 
1880,  chapter  877. 

If  the  written  complaint  of  incapacity  presented  to  the  fire  commis- 
sioners informs  the  tireman  of  the  exact  facts  charged  against  him  is 
is  sufficient,  and  reference  to  section  14,  title  18,  of  the  cTt^  charter  at 
authority  for  the  charge  is  surplusage.  People  ex  rel.  Pennte  v.  Com'r$ 
li^re  Dipt.  (Sup. Ct) 144 

$•  Of  the  city  of  Brooklyn — Laws  1878,  chap.  868. 

Where  a  party  has  been  appointed  "detailed  firemen  "in  the  city  of 
Brooklyn  it  was  h^ld  that  he  had  become  a  member  of  the  fire  department 
and  was  removable  only  in  the  manner  and  for  the  reasons  prescribed  by 
the  statute  relating  thereto.  The  removal  of  such  fireman  without  notice 
or  trial  is  illegal.    1  eople  v.  FXre  Comers  of  BrooJdj/n  (Ct.  App.) 616 

FOREIGN  EXECUTOR. 

1.  When  may  be  sued  in  courts  of  this  state. 

As  a  genera]  nile  foreign  cxecut3rs  can  neither  sue  or  be  sued  outside 
of  the  jurisdiction  in  which  they  were  appointed.  Johnston  v,  WcUlie  (Sup. 
Ct.) 1& 

8.  Specific  performance. 

Foreign  executor  i  may  be  sued  on  a  contract  made  by  themselves  as  to 
property,  the  title  to  which  is  vest  d  in  them  as  execut-rs,  where  the  con- 
tract is  made  in  this  state  and  relates  to  property  within  this  state.  In 
relation  to  such  contracts,  they  stand,  so  far  as  their  liability  to  be  sued 
here,  in  the  snme  condition  as  other  persons.  It  seems  that  the  executory 
contracts  of  executors  may  be  specifically  enforced. '  Id. 

N.  Y.  Eep.,  Vol.  HI.        109 
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FRAUDULENT  PURCHASER. 

GEmSRAL    ASSIGNEE    OP  —  REPLEVIN    PROM  —  DEPRECIATION    IN    VALUE    OF 
GOODS  REPLEVIED. 

One  D  bought  goods  of  the  plaintiffs  to  the  valne  of  $273.99,  paving 
thereon  $100.  Soon  after  he  made  a  general  assignment  to  defendant, 
thereupon  plaintiffs  replevied  all  of  the  goods  that  they  could  find  (viz. : 
$235.52  in  value  at  tne  selling  price)  on  the  ground  of  fraud  in  the  pur- 
chase. It  was  stipulated  that  the  actual  value  of  the  goods  was  $200.  On 
the  trial  plaintiffs  offered  to  return  $26.61,  the  difference  between  the 
stipulated  value  of  the  goods  found  together  with  the  money  paid  by  de- 
fendant's assignor  and  the  selling  price  of  the  whole  goods.  Udd,  that 
the  fraudulent  purchaser  in  cases  of  this  nature  should  bear  the  damages 
arising  from  a  depreciation  of  the  goods  and  that  the  defendant  as  general 
assignee  for  the  benefit  of  creditors  occupied  nol)etter  position  than  his 
assignor.    Sehoanmaker '7,  KtUy{^\yp.  Ct,) 771 

FRAUDULENT  REKIESENTATIONS. 

5.  PkAXJDTTLENT    REPRESENTATIONS    HADE    IN   FOREIGN  STATE— PaRTT  IfAT 
BE  ARRESTED  HERE. 

A  defendant  may  be  arrested  here  for  fntudttlent  representatioiis  made 
in  the  purchase  of  property  in  a  foreign  state  or  country.  Freeman  v. 
jrotor«ife(CityCt.N.Y.) 288 

$.  Ldgx  LOCI— Lex  fori. 

The  lex  loci  may  determine  the  binding  form  of  contracts,  but  the  rem- 
edies for  their  enforcement  and  the  punishment  of  fraud  by  civH  acdon 
are  governed  by  the  lex  fori.    Id, 

GENERAL  TERM. 

1.  Will  not  ordinarilt  reverse  judgment  of  lower  court  on  tesmi- 
mont  alone. 

Ordinarily  the  general  term  will  not  reverse  a  judgment  in  the  court 
below  on  the  testimony  alone,  if  there  is  sufficient  evidence  to  suppo.t  it, 
even  if  on  the  whole  evidence  they  might  arrive  at  a  different  concui»on, 
otherwise,  however,  when  the  testimony  is  palpably  insuflicieBt.    Fixam 

d.   OAfiB  P0&  RBTERSAL. 

He!d,  that  in  this  case  the  compensation  demanded  fe  so  disproportionate 
to  the  services  rendered,  and  the  contract  insisted  upon  by  the  plaintiff  so 
unusual,  the  court  deem  k  their  duty  to  carefuHy  review  the  evidence^  and 
after  such  review:  Hdd,  that  the  iudnnent  sbould  be  reversed  and  a  new 
trial  ordered  in  court  below.  Followmg^  Macniffe  v.  LudimrtofL,  lA  Abb.^ 
N.  C.,407.    Id,  -If    ^  ^ 

GOODS  SOLD  ON  MEMORANDUM. 
Replevin— Goods  sold  on  memorandum— Arrest— Code  Civ.  Pro..  S 

650,  SUBD.   1.  ^ 

Defendant  obtained  goods  for  examination,  with  the  liberty  of  ^intes- 
ing  them  upon  certain  conditions  which  remain  unperformed.  The  con- 
tract provided  that  the  plaintiffs  did  not  part  with  their  title  to  the  goods* 
and  that  they  were  to  remain  their  property  subject  to  their  order.  De- 
fendant, without  authority,  subs  quently  disposed  of  the  goods,  so  that  the 
plaintiffs  could  not  find  or  retake  them.  Held,  that  the  platntifls  wtie  Ae 
owners  of  tiie  property  and  had  the  ri^t  to  maintain  an  action  for  the  re- 
covery of  possession  thereof,  notwithstanding  the  sale  of  the  some  by  the 
defendaoxt,  and  that  the  defendant  was  liable  to  arrest  under  sactioit  550, 
swdivisioB  1,  of  the  Code.   Jftwt  v.  ^A«pec*  (City  Ot  N.  Y.>. $81^ 

GUARDIAN. 

See  Infants,  1,  2,  8,  4 
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HIGHWAYS. 

1.  Dedication,  implied— Fences,  removal  of. 

An  owner  of  land  cannot,  by  tlie  mere  remoTal  of  his  fence,  impose  upon 
the  public  a  strip  of  land  as  a  street,  nor  can  the  public  deprive  the  owner 
of  any  right  or  interest  in,  or  control  over,  it  by  that  circumstance.  It 
does  not  amoimt  to  a  dedication.     Hozell  v.  Andrews  (Ct.  App. ) 5S 

2.  Obstructing  highways— Form  of  action  by  commissioners. 

The  commissioners  of  highways  cannot,  by  an  equitable  action,  compel 
the  removal  of  an  obstruction  frum  the  highway  or  restrain  the  placing;  of 
one  thereon  by  injunction.     The  statute  prescribes  their  only  method  of 
procedure,    id. 
8.  Adverse  possession. 

Where  a  highway  is  once  established  it  doe§  not  cease  to  be  such  until 
discontinued  by  the  proper  authorities,  and  a  person  occupying  a  portion 
of  it  even  for  twenty  years  acquires  no  title  in  the  absence  of  such  discon- 
tin.inuancei    Driggn  ▼.  Fkili^  (v.  t.  App.). . .  6d 

HUSBAND  AND  WIFE. 
1.  Statute  op  distribution— A  divorced  woman  i»  wyr  the  widow  of 

HER  FORMER  HUSBAND  UPON  HIS  lyEATR. 

A  woman  who  has  procured  a  divorce  from  her  husband  on  the  ground 
of  adultery  is  not,  upon  his  death,  a  widow  within  the  meaning  of  the 
statute  of  distribution,  and  is  no  entitled  to  a  distributive  share  of  his  per- 
sonal estate,  or  to  letters  of  admistration,  or  to  notice  of  proceedings  fop 
probate  of  his  will.     Malta'  of  Ermgn  (Ct.  App.) 74 

2l  Married  women— Note  of  wife — Presumption  of  patment. 

Where  the  wifb  who»  from  1874  until  her  death  in  1878^  was  weak  ment- 
ally and  incap^W  of  taking  care  of  herself  or  her  property,  had  an  income 
from  her  separate  estate  of  $4,000  a  year,  wick  was  paid  lo  her  husband 
from  1874  to  thoae  of  her  death.  And  it  appeared  that  in  187(S  certain 
taxes  and  assessments  were  paid  upon  a  portion  of  her  separate  estate  in 
the  nane  of  the  husband,  and  that  about  tlie  same  time  he  procured  from 
his  wife  a  demand-note  for  $1,128.75  *'  for  moneys  advanced  on  account  of 
taxes  and  assessments  on,"  tttc.  That  le$«  than  a  nkonth  after  the  note  was 
executed  the  husband  received  $1,500  belonging  to  the  principal  of  his 
wife's  estate.  A  suit  was  brought  to  recover  the  value  of  the  note.  Held, 
that  the  executor  of  the  husband  could  not  recover.  That  the  presumption 
is  that  the  money  for  which  the  note  was  eiven  and  by  whi^  the  taxes 
were  paid  was  a  part  of  the  income  of  ine  wife.  W$Herfield  v.  Jtsueksan 
(Sup.  Ct.) 853 

8.  Bills  and  notes--Made  by  lunatic  void. 

Wliere  a  note  is  made  bv  a  lunatic  with  full  knowledge  of  the  condition 
of  the  payee,  it  is  void.    {Cdses  cited.)   Id, 

4  CONVETAKCB  FROM  WIFE  TO  HUSBAND. 

A  deed  from  a  wife  to  her  husband  although  duly  executed  and  delWered 
1&  void  at  law.    Blaedv.  J?to«»  (Sup.  Ct.) 481 

5.  What  necessary  for  its  establishment  in  eijuitt. 

For  the  purpose  of  obtaining  tho  assistance  of  equity  to  establish  such  a 
deed  as  a  conveyance  of  the  property  by  the  wife  to  her  husband,  a  val- 
uable consideration  is  requisite,  and  the  circumstances  under  which  it  wai» 
executed  will  also  be  considered  upon  the  question  whether  it  should  be 
supported  as  a  conveyaaoe.  Id. 

4   COMPBTENCT  OF— CODB  CiVIL  PhO.,  §  889. 

In  an  action  regarding  real  property  conveyed  to  the  wife  by  the  grantee 
of  her  husband,  one  of  the  plaintiffs  testiflea  as  a  witness  that  a  conversa- 
tion t(»ok  place  between  defendant  and  her  husband,  the  husband  having 
died  before  the  commencement  of  the  action.  Evidence  of  this  conversa- 
tion was  excluded.  He!d^  that  the  evidence  was  improperly  excluded,  that 
the  witness  was  a  party  and  interested  in  the  event,  and  was  examined  in 
his  own  behalf  and  interest  and  that  of  his  co-plaintiffs,  but  not  against 
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the  executor,  administrator  or  survivor  of  a  deceased  person  or  a  person 
deriving  title  from,  through  or  under  a  deceased  person,  although  his  gran- 
tor took  his  title  from  the  husband.  Tliat  fact  does  not  presumtively  place 
her  within  the  relation  to  the  deceased  required  to  give  application  to  the 
inhibition  of  the  statute.    Blaeai  v.  Blaesi  (Sup.  Ct.J. 431 

7.  Promissory  note—Made  by  wife,  dated  and  payable  in  Connecti- 

cut,  DISCOUNTED  IN  NeW  YoRK — LIABILITY  OP  WIFE. 

The  defendant  and  her  husband  were  domiciled  in  the  State  of  New 
York ;  he  went  into  Connecticut  and  there  signed  her  name  to  an  accom- 
modation  note,  dated  and  payable  in  Connecticut  to  the  order  of  a  firm  of 
which  he  was  a  partner.  He  was  authorized  by  her  to  do  so.  He  took  the 
note  to  New  York,  and  there  liad  It  discounted  by  plaintiffs  and  received  the 
money.  Held,  that  the  note  had  no  inception  until  delivered  to  plaintifEs, 
and  that  the  contract  was  therefore  made  in  New  York.  Voigt  v.  Broton 
(Sup  Ct.) 740 

8,  Capacity  to  contract — Determined  by  lex  loci  contractus. 

Held,  that  being  by  the  law  of  New  York  capable  of  entering  into  the 
contract  the  law  of  the  place  of  the  performance  in  no  way  affected  the 
defendant's  capacity  to  contract    Id, 

See  EslciSB  Law,  1,  2,  8. 

INDICTMENT. 

1.  Labcent— Penal  Code,  §§  628,  529. 

An  indictment  contained  three  counts  and  charges:  Mrst,  That  at  a  date 
stated  the  defendant,  at  tlie  city  of  B.,  did  feloniously,  falsely  and  fraudu- 
laotly  represent  to  T.  and  M.  M.  Ins.  Co.  (Limited)  «  «  •  that  it  had 
made  and  effected  through  its  general  agents,  C.  and  D.,  insurance  upon 
the  car^  of  the  schooner  J.  W.  in  a  stated  sum;  that  a  loss  of  the  cargo 
had  thereafter  occurred  whereby  the  liability  of  the  company  became  fixed 
to  that  amount;  that  the  company  believing  the  false  representations  so 
made  to  be  true  and,  relying  upon  them,  was  therebv  induced  to  and  did 
pay  over  to  the  defendant  and  he  feloniously  and  f rauaulently  obtained  from 
the  company  a  sum  in  money  of  a  kind  to  the  grand  jury  unknown;  that 
the  company  had  not  effected  any  such  insurance,  and  that  it  had  not  be- 
come liable  to  pay  any  such  loss,  l^econd.  That  with  intent  to  defraud  the 
T.  and  M.  M.  Ins.  Co.  (Limited),  the  defendant  drew  upon  the  general 
agent  of  the  company,  who  was  duly  authorized  to  pay  money  of  the 
CO  i.pany  in  case  the  drawer  was  entitled  to  draw  a  draft  in  the  i  ame  of 
and  payable  to  the  defendant's  firm,  when  in  fact  neither  he  nor  his  firm 
were  en  itled  to  draw  on  the  drawee  for  such  sum  as  he  well  knew,  and 
that  hj  'id  it  with  intent  to  defraud  the  company  of  such  sum.  Third, 
That  w  ith  intent  to  defraud  the  T.  &  M.  M.  Ins.  C,  Limited,  the  defendant 
did  secrete,  withhold,  take,  steal  and  carry  away  from  its  possession,  and 
appropriated  to  his  own  use,  a  stated  sum  of  the  property  of  the  company. 
Held,  that  the  indictment  contained  the  statutory  elements  requisite  to 
bring  the  offense  within  that  of  grand  larceny.  f*enal  Code,  §§  528,  629. 
i\»^  V.  iHrntc*  (Sup.  Ct.) d98 

2.  Code  Crim.  Pro.,  §  279. 

Held,  that  the  indictment  might  be  construed  as  charging  one  crime 
only.    Id. 
8.  Sufficiency  of  indictment. 

It  is  sufficient  to  bring  the  charge  within  the  statute  to  allege  such  facts 
as  it  requires  to  constitute  the  offense,  and  the  statement  of  the  act  con- 
stituting the  crime  should  be  plain  and  concise,  without  unnecessary 
repetition.  It  is  not  necessary  tD  inquire  whether  or  not  it  may  have  been 
im;>rovQd  in  manner  of  statement,     xd. 

4.  Description  of  property. 

The  description  in  the  indictment  of  the  propertr  taken  as  "  money  of 
a  kind  and  description  to  the  grand  Jury  unknown, ''^  was  sufficient  in  view 
of  the  allegation  that  a  more  particular  description  could  not  then  be 
given.    Id. 
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5.  Intent— Knowledge— Pkesumption    that    a   pebson    intends  the 

NATURAL  consequences  OF  HIS  ACTS. 

Where  a  party  acts  upon  the  assumptiou  of  a  fact  which  he  has  reason 
to  believe  may  exist,  although  he  then  has  not  actual  knowledge  that  it 
does,  if  its  then  existence  is  established  he  ma^  be  chargeable  with  the 
situation  upon  which  he  assumed  to  act,  and  with  the  intent  and  its  con- 
sequences which  the  act  may  be  found  to  import.    Id. 

0.  Judge's  chabge— Error. 

The  evidence  showed  that  a  vessel  insured  by  the  defendant  in  one  of 
his  companies  was  stranded,  and  subsequently  to  the  stranding  he  issued  a 
reinsurance  of  the  vessel  in  another  company.  The  insurance  was  collected 
by  the  defendant,  and  on  his  trial  for  grand  hirceny  the  charge  of  the  court 
did  not  clearly  demonstrate  whether  the  court  intended  to  be  understood 
that  the  illegahty  of  this  reinsurance  was  a  requisite  of  the  crime  alleged. 
An  exception  was  taken  to  the  charge  by  the  defendant  as  charging  that 
the  legality  or  illegality  of  the  reinsurance  had  no  bearing  upon  me  crime. 
The  defendant  requested  the  court  to  charge  that  unless  the  iury  found 
there  was  reinsurance,  they  could  not  convict  the  defendant  under  the  first 
count  of  the  indictment,  and  upon  a  refusal  to  charge,  except  as  already 
charged  upon  the  subject,  an  exception  was  taken.  Held,  that  unless 
obviated  by  other  instructions  to  the  jury,  these  exceptions  presented  error 
requiring  a  new  trial.    People  v.  Dumas  (Sup.  Ct.) 490 

7.  Criminal   law — Practice — Indictment  for  manslaughter — Penal 

Ck>DE,  §§  198  and  195. 

An  indictment  under  Penal  Code,  §^198  and  195,  which  in  substance 
charges  that  the  prisoner  by  certain  culpable  negligence,  acts  and  omissions 
in  the  construction  of  certain  buildings  which  he  erected*  in  the  city  of 
Kew  York,  which  acts  are  specified,  killed  and  occasioned  the  dealJi  of  one 
Walters.    Beld,  good.    People  v.  BuddenHeck  (Ct.  App.) 664 

8.  Penal  Code,  §  600--Indictment  ui^der— Misdemeanor— What  not 

regarded  as  material  error  in. 

The  defendant  was  indicted  under  Penal  Code,  §  600,  which  declares 
that  an  officer  of  any  bank  who  knowingly  overdraws  his  account 
with  such  bank  and  thereby  wrongfully  obtains  the  money,  notes  or 
f  (  nds  of  such  bar.k  is  guilty  of  a  misdemeanor.  Held,  that  where  the 
time  of  the  commission  of  the  ofF(  nse  charged  as  laid  in  the  indictment 
was  not  so  distant  from  the  true  time  as  to  mislead  the  defendant,  the 
variance  was  not  material.    People  v.  Clements  (Sup.  Ct.) 700 

0.  Evidence  of  offense — ^What  not  sufficient. 

Held,  that  the  mere  possession  by  the  bonk  of  a  check  dravm  by  the 
defendant  would  presumptively  show  a  credit  in  favor  of  the  bank  on  an 
accounting  between  the  bank  and  the  defendant,  but  that  the  prosecution 
in  proving  a  criminal  charge  against  the  defendant  must  show  that  the 
defendant  did  by  means  of  that  check  wrongfully  obtain  money.    Id, 

10.  Interpretation  of  language  of  statute. 

Held,  that  the  word  '  *  wrongfully  '*  implies  more  than  a  mere  want  of  funds 
in  the  bank,  because  such  want  of  funds  is  previously  expressed  in  the 
statute  by  the  word  "overdraws."    Id. 

INFANTS. 

L  Guardian — Custody  of — When  taken  from  legal  guardians. 

Where  the  habit  of  intemperance  and  the  conduct  of  the  father  are 
shown  to  be  such  as  to  render  it  not  only  improper,  but  rash  and  danger- 
ous, to  entrust  him  with  the  care  and  custody  of  his  infant  children,  the 
court  cannot  be  controlled  in  their  disposition  of  said  children  by  their 
inclinations.  The  support,  preservation,  education,  sifety  and  the  pro- 
motion of  correct  conduct  in  the  children  is  the  object  controlling  the 
proceeding  for  the  appointment  of  a  guardian.  Matter  of  Parborg  ^u}}. 
Ct.) 823 
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2.  When  such  order  revoked. 

When  the  father  by  continued  tnaintcnance  of  habits  of  strict  sdbrlety  - 
can  show  that  no  further  danger  exists  of  a  relapse  on  his  part,  the  court 
Tvill,  on  application,  revoke  the  order  commiiting  the  care  and  custody  of 
Ills  children  to  another.    Id, 

8.  Practice — Affidavit»— Weight  of. 

Where  it  is  apparent  that  the  design  and  purpose  of  a  father  was  at  all 
times  to  conceal  whatever  might  be  derogatory,  or  made  the  subject  of 
unfavorable  comment  concerning  himself  or  his  family  from  the  observa- 
tion of  persons  who  were  not  its  immediate  members,  the  affidavits  of 
outsiders  that  they  never  saw  him  drinking  or  intoxicated  odds  but  very 
little  wei^t  or  support  to  his  own.    Id. 

4.  When  case  hsard  on  affidavit. 

Where  parties  are  at  liberty  to  present  a  case  on  affidavit  l)efore  m  surro- 
gate, and  elect  to  (to  so,  t^e  surrogate  has  power  to  hear  and  decide  it  on 
the  affidavits.  An  objection  to  its  being  so  presented  not  made  until  after 
the  hearing  will  be  too  late.    Id, 

INJUNCnOK. 
See  NinsANCE,  4,  5,  6,  7,  8;  Summary  PBocEEDnrGS,  1,  2,  S. 


INSURANCE. 
Authority  of  AOBin*. 

Where  the  power  of  an  agent  extends  to  making  ingoratice  upon  "all 
kinds  of  goods,  wares,  merchandise  and  produce  l^en  on  board  the  good 
vessel  or  vessels,  boat  or  boats.  *  ♦  ♦  l/ist  and  not  lost,  «t  and  fixim  all 
ports  and  places  to  ports  and  places.**  Held,  that  this  did  not  cover  a  case 
where  the  loss  of  the  vessel  was  known  to  the  agent  at  the  thne  of  making 
the  insurance:  that  no  agency,  however  general  in  Its  terms,  would  be 
deemed  to  embrace  the  power  to  insure  property  after  and  with  knowledge 
of  the  loss.    Feopiav,  IHmiek(Sup.  Ot.) ^ 

INSURANCE  (LIFE). 

1.  Policy— Representations  of  assttred— Warranty— Breach. 

Where  the  terms  of  a  life  insurance  policy  provided  as  follows:  "  This 
policy  Is  issued,  and  the  same  is  accepied  by  the  assured  upon  the  follow- 
nig  expressed  terms  and  agreements:  That  the  sime  shall  cease  and  be 
juSl  and  void  and  of  no  effect  *  •  •  if  the  representations  made  in  the 
application  for  this  policy,  u"on  the  faith  of  which  the  contract  is  made, 
shall  be  found  in  any  respects  untrue/'  it  was  Jield,  that  amibstantia]  devi- 
ation from  the  truth  in  the  answers  ^ven  to  questions  in  the  application 
was  material  to  the  risk,  and  constituted  a  breach  of  the  terms  of  the 
contract  rendering  the  policy  based  thereon  void.  Dwtght  v.  Oermania  Life 
Ina.  Go,  (Ct.  A-pit.) Il6 

2.  Construction— What  is  not,  a  ^^ubstion  for  the  jtmY— AcnoK  cm  th« 

policy. 

On  the  trial  it  was  shown  that  to  the  question  as  to  whether  the  assured 
•was, 'or  had  been,  engaged  in  or  connected  with  the  manufacture  or  side 
of  oBy  beer,  wine  or  other  intoxicating  Hquors,  the  armHcant  answered  In  the 
nei^tive,  while,  in  fact,  he  had  as  a  hotel  keeper  sola  liquors,  tliotxgh  keep- 
ing no  bar.  Held,  that  it  was  error  to  leave  it  to  the  jur>-  to  say  whether 
the  sale  of  liquors  proved  to  have  been  made  were  sales  within  the  mean- 
ing of  the  contract.  If  there  was  any  room  for  doubt  in  respect  to  Uie  true 
meaning  and  intent  of  th-^  inquiry  answered  -by  the  deceased  k  pvesetrts  a 
^estion  of  law  for  the  court  to  determine,  and  not  one  for  the  Jury.  Id. 
f^  Charge  to  jury— Refusal. 

The  question  called  for  no  opinion,  and  was  cM)able  of  a  precise,  definite 
and  categorical  answer ;  it  was  error  to  Charge  that  it  was  incapable  of  a 
truthf nl  affirmative  or  negative  answer,  m  it  tapliedly  authorissed  the  jury 
to  ftnd  that  the  question  was  equivocal.  It  was  error,  also,  to  refuse  to 
charge  that  the  question  could  be  tnithfully  answered  in  .the  afBramtive  If 
the  applicant  hml  been  connected  with  th«  snle  of  liquor.    Id, 
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4.  Representations  OP  ASSURED. 

In  an  action  on  the  policy  the  sworn  declarations  of  tlie  assured  as  to  his 
*      occupation  and  business  do  not  constitute  an  estoppel  against  his  representa- 
tions as  to  the  truth  of  such  statements,  but  in  the  absence  of  countervailing 
evidence  they  become  conclusive  upon  the  representations  of  the  assured  as 
to  8U(-h  facts.    Id, 

5.  Verdict— DiKECTioN  or,  by  the  court. 

If  the  proof  of  a  fact  is  so  preponderating  that  a  verdict  against  ii 
would  be  set  aside  by  the  court  as  contrary  to  the  evidence,  then  it  is  the 
duty  of  the  court  to  direct  a  verdict.    Id. 

•6.  New  policy — Terms  as  to  forfeiture. 

Where  a  "non-forfeiture"  life  insurance  policy  provided  that,  on  failuTe 
to  pay  any  premium  after  the  receipt  by  the  company  of  two  or  more 
annual  premiums,  the  company  would  issue  a  new  policy  for  as  many 
tentlis  of  the  original  insurance  as  there  had  been  premiums  paid,  veithout 
BUbiecting  the  assured  to  any  subsequent  charge,  except  the  interest  an 
nually  on  all  outstanding  premium  notes.  Held,  that  tno  insertion  in  the 
new  policy  of  a  clause  of  forfeiture  of  said  new  policy  for  non-payment  of 
the 'interest  annually  on  the  outstanding  notes  was  implied  in  the  original 
policy  and  valid.    MaUer  of  Wright {Ci.  Kp^.),,, 146 

7  Action  on  policy— Suicide  not  a  violation  of  the  criminal  law — 
Penal  Code,  §  178. 

The  derendant  is  a  corporation  doing  the  business  of  life  insurance  on 
the  assessment  plan.  This  action  is  brought  on  a  policy  of  insurance  by 
which  the  defendant  within  sixty  days  after  evidence  of  the  death  of  D  was 
to  pay  the  plaintiff  $5,000  from  the  deatli  fund  of  the  society  at  the  time  of 
said  death.  Provision  was  also  made  that  when  the  death  fund  should 
be  insufficient  a  call  should  be  made  on  members,  etc.  The  policy  further 
provided  that  it  should  be  void  if  the  member  named  thereiu  "  shall  die 
*  •  •  in  violation  of,  or  attempt  to  violate  any  criminal  law  of  any 
state  or  country  in  which  the  member  herein  may  be."  D,  the  membOT 
nametl  in  the  policy,  committed  suicide.  Held,  that  the  deceased  did  not 
die  in  violation  of  or  attempt  to  violate  any  criminal  law  of  the  state,  al- 
though the  attempt  to  commit  suicide  is  made  a  crime.  Penal  Code,  §  178. 
Yet  if  successful  it  is  suicide  and  no  crime.  Learned,  P.  J.,  dissenting. 
Darron  v.  Fami'p  Fund  Society  (Sup.  Ct.) 76 

^.  "When  insufficiency  of  death  fund  no  defense. 

Held,  that  if  there  was  money  in  the  death  fund  at  the  time  of  D's  death, 
from  which  plaintiff's  claim  could  be  payable,  the  insufficiency  of  the 
death  fund  would  be  no  defense  to  an  action  on  the  claim,  although  there 
bad  been  a  diversion  of  the  funds  to  other  objects.    Id, 

Bee  Surrogate,  6. 

INSURANCE  (FIRE). 
yfsss  policy  rendered  void  by  failure  of  the  insured  to  have  his 

INTEREST  IN  PROPERTY  TRULY  STATED. 

A  policy  of  fire  insurance  provided  that  only  propertv  specifically 
mentioned  in  said  policy  was  covered  by  it  and  further  that  if  the  interest 
of  the  party  insured  was  "a  leasehold  or  other  interest  not  amounting  to 
absolute  or  sole  ownership,  or  if  the  building  insured  stands  on  leased 
ground  it  must  be  so  represented  to  the  company  and  expressed  in  the 
policy  in  writing,  otherwise  the  insurance  as  to  such  property  shall  be  void." 
The  instrument  under  which  the  plaintiffs  title  accrued  stated  that  J.  H. 
who  was  the  original  owner  of  the  land  demised,  leased,  and  to  farm,  let 
unto  the  assignor  of  the  plaintiff,  the  land  upon  which  the  building  in 
question  was  erected,  and  to  his  heirs  and  assignees  forever  and  provMed 
for  perpetual  payment  of  an  annual  rent  with  a  clause  for  re-entry  for  con- 
dition broken.  In  a  suit  for  ihe  amount  of  this  insurance  on  said  buildinff, 
it  havinc^  been  burned.  Held,  that  the  building  stood  on  leased  ground, 
and  n«  that  fact  was  not  represented  to  the  company  nor  expressed  in  the 
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policy,  the  latter  was  void.     Van  Sdunck  v.  Niagara  Fire  Ins,  Cb.,  68  N. 
Y.,  486,  distinguished.  DawdY,  The  American  Fire  Ins.  Co,  (Sup.  Ct.),  793 

JOINT  LIABILITIES. 

1.  Death  op  joint  debtor. 

Where  two  parties  become  lessees  of  property  the  death  of  one  does  not 
discharge  the  separate  liability  of  his  estate  or  the  joint  liability  of  both. 
Lan^f  Y.  Stafford  (Ct.  App.) «7 

2.  Practice— Judgment — ^Entry  of — ^Nunc  pro  tunc — Code  Crv.  Pro., 

§§  76a-1210. 

Where  an  action  was  brought  against  parties  jointly  liable  upon  a  lease, 
one  of  whom  was  not  served  with  the  summons  and  verdict  rendered  for 
the  pla'ntiflf,  and  the  entry  of  judgment  stayed,  held,  that  the  court  had 
power  to  enter  judgment  nuncjnv  tunc,  as  of  the  date  of  the  verdict,  upon 
notice  to  the  attorneys  of  the  parties,  where  the  provisions  of  Code  Civil 
Procedure,  §  1210,  as  to  entry  of  memorandum  of  the  parties'  death  are 
complied  with.    Id, 

8.  Statute  of  lijotations— Code  Civ.  Pro.,  §§  1932-1987. 

Where  pursuant  to  the  Code  of  Civil  Procedure,  §  1982,  a  plaintiff  has 
obtained  judgment  against  joint  debtors,  one  of  whom  was  not  served 
with  the  summons,  an  action  brought  pursuant  to  Code  of  Civil  Proced- 
ure, §  1987,  against  such  defendant  is  not  barred  as  long  ai  the  original 
judgment  remains  in  force.    Id, 

4<  Power  of  court  to  modify  order  of  trial  judge  staying  entry  of 
JUDGMENT — Code  Civ.  Pro.,  §  1000. 

The  court  may  imder  this  section,  at  any  special  term  held  by  any  judge 
modify  an  order  of  a  trial  judge,  staying  judgment  on  a  verdict  pending 
a  hearing  on  exceptions  in  the  Srst  instance  at  general  term,  so  as  to  allow 
entry  of  judgment.    Id. 

JUDGE'S  CHARGE. 

See  Criminal  Trial,  1,  2. 

JUDGMENT. 

1.  When  a  bar  to  an  action—Money  paid  under  mistake. 

Although  a  party  failed  to  sustain  an  action  for  obtaining  money  by  fraud, 
the  judgment  is  not  a  bar  to  an  action  to  recover  the  same  money  as  having 
been  paid  under  a  mistake  of  facts.  Belden  v.  State  of  Kew  York  (Ct. 
App.) 8 

3.  Evidence— Collateral  issues. 

Facts  offered  in  evidence  at  a  trial  to  establish  an  issue  are  not  themselves 
in  issue  and  the  judgment  is  no  evidence  in  regard  to  them.     Id. 

8.  Practice— Mortgage— Foreclosure. 

An  order  purporting  to  amend  a  judgment  regularly  obtained  in  an 
ac  ion  for  foreclosure,  'So  as  to  mcludc  all  lands  described  in  said 
mortgage,  and  which  were  not  shown  upon  the  trial  to  have  been  re- 
leased from  the  lien  of  said  mortgage,"  making  no  mention  of  the  lands 
souglit  to  be  included  in  this  iudgment,  is  wholly  inoperative,  and  should 
be  vacated.  The  judgment  determines  what  was  proved- on  the  trial,  and 
to  render  the  iudgment  so  indefinite  as  not  to  determine  the  land  actually 
to  be  sold  under  it,  but  to  leave  that  q\iestion  dependent  upon  what  had 
occurred  <  n  the  irial,  unknown  to  purchasers,  and  always  a  matter  (f  d  s- 
pute,  should  not  be  allowed.     VeigJUe  v.  Slocum  (Sup.  Ct.) 158 

4.  Counter-clafm— Code  Civil  Pro.,  §  501,  subd.  2  and  §  507— Judgment 

ALLOWED — As  counter-claim  IN  AN  ACTION  ON  UNDERTAKING. 

One  of  the  defendants  broiight  an  action  against  this  plaintiff  and  ob- 
tain d  an  order  for  his  arrest,  the  other  dof(mdants  becoming  sureties  on 
the  undertaking  re<jui red  the  order  of  arrest  was  vacated;  subseq^uently 
judgment  was  obtained  against  this  plaintiff,  wh  >  now  brings  action  for 
damages  sustained  by  him  by  reason  of  the  arrest.    Prior  to  the  commence- 
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ment  of  this  action  each  of  the  defendants  became  possessed  of  a  third 
interest  in  the  judgment  obtained  in  the  former  action,  and  now  sets  that 
judgment  up  as  a  count  r-claim.  HMy  tliat  at  common  law  a  iudgment  is 
a  cause  of  action  on  contract  of  the  liigliest  nature  known  to  the  law,  that 
this  cause  of  action  is  witliin  the  provisions  of  Code  of  Civil  Procedure, 
section  501,  subdivision  2,  and  sections  5  and  7.  Camell  v.  Donovan  (City 
Ct.  K  Y.) \ 261 

Q.  JuDGMBNT— Code  Civ.  Pro.,  §  1918 

The  setting  up  of  this  judgment  as  a  counter-claim  is  not  an  action  upon 
the  judgment  within  the  meaning  of  Code  of  Civil  Procedure,  section  1918, 
and  the  action  in  which  it  is  set  up  is  not  between  the  original  parties  to 
the  judgment.  A  judgment  may  be  set  up  by  way  of  counter-claim, 
ultliough  an  action  could  not  be  maintained  thereon.    Id, 

6.  BUBSKQTJENT  JUDGMENT  DOES  NOT  VACATE. 

A  subsequent  judgment  does  not  vacate  the  original  judgment.    Flag 
V,  C«>per  (N.Y.  Supr.  CX) 62 

7.  Error. 

Where  a  judgment  charges  defendants  in  their  individual  capacity,  it 
appearing  by  the  record  that  plaintiff  knew  they  were  acting  as  asents, 
JiM,  that  the  judgment  should  not  stand.  Htcks  v.  Chittenden  (N.  Y. 
C.  P.) 554 

8.  Action  on  an  agreement— Admission— When  not  reversed. 

In  an  action  before  a  justice  on  an  agreement,  it  was  admitted  at  the  out- 
set by  defendant's  counsel  that  "There  is  a  certain  amount  due;  I  do  not 
know  the  amount.  Theie  is  the  sum  of  ninety-four  dollars  to  be  paid.*' 
Hdd,  on  app  al  that  judgment  being  rendered  for  this  amount  and  costs, 
in  view  of  the  conflicting  evidence  presented  by  the  return  of  the  justice, 
there  was  no  reason  to  overrule  it    Jdeehan  v.  hutler  (N.  Y.  C.  P.). . .  566 

0.  Entry  op— -Code  Civ.  Pro.,  §  763— Death  of  party  after  verdict- 

Referee  TO  COMPUTE  IN  FORECLOSURE— REPORT  OF,  NOT  WITHIN  THIS 
SECTION. 

In  an  action  for  the  foreclosure  of  a  mortgage,  where  all  the  defendants, 
except  infants,  had  made  default,  and  the  latter  had  interposed  the  usual 
general  answers  by  guardian  ad  litem,  a  referee  was  appointed  to  compute 
Uie  amount  due  to  the  plaintiff  for  principal  and  interest  upon  the  bond 
and  mortgage,  set  forth  in  the  plaintiff's  complaint,  and  also  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  plaintiff's  complaint,  and  to 
examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any  payments  wbich  have 
been  made.  Held,  that  the  report  of  such  a  referee  was  not  a  report 
within  the  meaning  of  section  768,  Code  of  Civil  Procedure;  the  provision 
contemplates  a  decision  by  a  referee  which  determines  the  rights  of  the 
parties  to  the  controverpy.     Smith  v.  Joyce  (N.  Y.  C.  P.) 560 

10.  For  PLAINTIFF — Effect  of  entry  without  revivor. 

In  this  case,  after  the  filing  of  the  rbove  mentioned  report,  the  plaintiff 
died,  and  subsequently  final  judgment  was  entered  in  his  name.  Heldf 
that  the  action  should  have  been  revived  by  the  personal  representatives 
of  the  plaintiff,  because  he  died  before  any  decision  in  llie  matter,  but  the 
omission  to  take  this  step  was  an  irregularity  merely  because  the  judg- 
ment was  in  favor  of  the  deceased  party.    Id, 

11.  Sale  under— Title  of  purchaser — How  affected. 

The  proceedings  to  sell  under  the  juclgment  withotit  the  revival  by  the 
personal  representatives  of  the  plaintiff  is  a  mere  irre^larity,  and  that 
on  y  because  of  the  irregularity  oi  tlie  judgment.  The  title  of  a  purchaser 
on  the  sale  is  not  affect^.    Id, 

JUDGMENT  ROLL. 

1.  Practice— Judgment  roli/— Of  what  it  bhouu>  consibt— Code  Civ. 

Pro.,  8  1287. 
Where  all  there  was  in  the  judgment  roll  with  regard  to  the  verdict  was 

N.  Y.  Rep.,  Vol.  III.        110 
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in  the  rechal  in  the  copy  judgment  which  fonns  part  of  the  roll  and ' 
as  follows  *'  This  action  having  been  tried  by  a  jury  at  a  circuit  court 
held  at  the  coOrt  house  in  Auburn,  N.  Y.,  in  and  for  said  county,  on  the 
7th  day  of  May,  1886,  before  Hon.  F.  A.  Macomber,  and  the  jury  having 
found  a  verdict  for  the  defendant  and  against  the  plaintiff  therein,  and 
said  verdict  having  been  entered  in  the  minutes  of  said  court,  now,  on 
motion  of  E.  H.  Avery,  defendant's  attorney,  it  is  hereby  adjudged  that 
the  defendant  recover  of  the  plaintiff  the  sum  of  $67.74  for  its  costs  and 
disbursements  in  said  action/  Ildd,  that  the  lud^ent  roll  was  defective 
in  that  it  did  not  contain  the  verdict  of  the  jury  as  required  by  section 
1387,  Code  of  Civil  Procedure.  But  such  defect  in  the  judgment  roll  is 
not  a  ground  for  sct.ing  aside  the  judgment  itself.  Overton  v.  National 
Bank  of  Auburn  (B\xp,Ci,) 160 

2.  Costs— Code  Crv.  Pro.,  §  8229. 

The  rendition  of  a  general  i)trdictfor  the  defemdant  does  not  alone  entitle 
it  to  a  judgment  for  costs.  It  is  only  entitled  to  the  eoete  upon  Vie  rer.dering 
of  final  judgment  ixk  the  acdon  (Code  Civil  Pro..  §  82£0),  and  that  final 
judgment,  should  be  an  adjudication  of  the  action  or  issues.  Code  Civil 
Procedure,  §  1286.    Id 

3.  Pinal  juDGMKNT—MEAiaNO  op. 

Where,  as  in  this  case,  the  only  determination  of  the  issues  is  that  made 
by  the  verdict,  and  there  is  no  &ml  judgment  of  the  court  upon  them  in 
the  judgment  as  entered,  within  the  meaning  of  section  8229,  Code  Civil 
Procedure,  the  judgment  is  defective.  Such  defect  is,  however,  amenda- 
ble and  in  a  proper  case  an  amendment  would  be  allowed.    Id 

JURISDICTION. 

Of  Nbw  York  sty^ERiOR  court  to  restrain  stthmart  proceedxnob  be- 
fore A  ju8Tics>— Lease — When  a  chattel  real — Code  Crv.  Pro.,  §§ 
1480-1478— When  period  of  redemption  does  not  apply. 

On  the  facts  of  this  cose :  Held,  that  the  superior  court  as  a  court  of 
equity  has  power  to  restrain  summary  proceedings  before  a  justice.  That 
the  lease  of  Henry  Prouse  Cooper  being  for  ten  years,  was  a  chattel  real; 
that  the  lien  under  the  judgment  recovered  in  188^  attached  and  the  lease 
was  properly  sold  thereunder;  that  the  sheriff's  certificate  of  sale  was  suffi- 
cient to  give  the  (>urchaser  title;  that  though  sold  as  a  chattel  real,  the 
lease  having  at  the  time  of  sale  less  than  three  years  to  run,  the  period  of 
redemption  did  not  applv,  and  sections  1480  to  1478  Code  Civ.  Pro.  did  not 
apply  to  such  a  case;  that  the  court  has  power  to  direct  the  payment  of 
money  into  court  by  a  tenant.  OBourke  v.  Cooper  db  Co^  etc,  (N.  i .  Supr. 
Ct.) 653 

See  ExBOTJTORS  and  Adminibtrators,  16;  City  Court  Xfw  New  York,  1.  2; 

PUBUO  AraCINISTRATOR,  8,  4. 

JUBOBS. 

1.  Criminal  law— I>ibohab0b  of  aoobptbd  jt7xob&— Apssai/— Cqdb  Crim. 
Pro.,  §871. 

It  is  within  the  discretion  of  the  trial  judge  under  Code  dim.  Pro.,  § 
871,  to  grant  the  request  to  discharge  a  juror  aft:  r  he  has  been  accepted 
and  sworn.  The  appellate  court  is  not  at  liberty  to  review  this  discreticm 
in  the  absence  of  its  abuse.    PecpiU^.Becheiihif^X^  kspi^^ 104 

IB.  Competency— Opinion  from  RBADma  newspaper— Challenge  for 

BIAS. 

Where  a  person  summoned  to  act  as  a  juror  testified  that  be  had  read 
the  newspapers  about  the  occurrax^  in  question,  but  had  formed  no 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner;  that  his  mind  was 
free  from  any  impression  in  regard  thereto,  or  the  charge  contained  in  the 
indictment,  but  was  of  the  opinion  from  what  he  had  read  that  the  catas- 
throphe  was  the  result  of  culpable  negligence  on  the  part  of  some  one,  and 
that  it  would  require  evidence  to  remove  the  impr^on.  And  ano^er 
testified  that  from  reading  the  papers  he  had  formed  an  opinion  as  to  the 
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guilt  or  innocence  of  the  defendant  which  it  would  require  evidence  to 
remove.  But  caeh  also  testified  that  he  could,  nevertheless,  go  into  the 
jury  box  and  render  an  impartial  verdict  upon  the  evidence.  HM^  that 
chiulenges  upon  tlie  ground  of  actual  bias  were  properly  overruled.  *^  * 
V.  BuMenneck  ipi.  App.) 

JURY. 

1.  Inotruction  to  jury. 

Where  an  erroneous  instruction  has  been  given  to  a  Jury  upon  a  material 
point,  in  the  absence  of  a  specific  withdrawal  of  it,  the  error  is  not  ciured 
by  the  submission  of  the  question  to  the  jury.  Drigga  v.  PhiUipi  (Ct 
App.) 69 

2.  CoNBTRuonoN— What  is,  not  a  qubstioh  for  the  Jury—Actiqh  on 

THE  policy. 

On  the  trial  it  was  shown  that  to  the  question  as  to  whether  the  assured 
was,  or  had  been,  engaged  in  or  connected  with  the  manufacture  or  ssJe 
of  any  beer,  wine  or  other  intoxicating  liquors,  the  applicant  answered  in 
the  negative,  while,  in  fact,  he  had  as  a  hotel  keeper  told  liquors,  though 
keeping  no  bar.  Held,  that  it  was  error  to  leave  it  to  the  jury  to  say 
wheUier  the  sale  of  liquors  proved  to  have  been  made  were  sales  within 
the  meaning  of  the  contract.  If  there  was  any  room  for  doubt  in  respect 
to  the  true  meaning  and  the  intent  of  the  inquiry  answered  by  the  deceased 
,  it  presents  a  question  of  law  for  the  court  to  decide,  and  not  one  for  the 
jury.    Jhcig/U  v.  Qermania  Life  Ins,  Co,  (Ct.  App.) 116 

2.  Oharqb  to  jury— Refusal. 

The  question  called  for  no  opinion,  and  was  capable  of  a  precise,  definite 
and  categorical  answer;  it  was  error  to  charge  that  it  was  incapable  of  a 
truthful  afiirmative  or  negative  answer,  as  it  impliedly  authorized  the  jury 
to  find  that  the  question  was  equivocal.  It  was  error,  also,  to  refuse  to 
diarge  ^at  the  question  could  be  truthfully  answered  in  the  affirmative  if 
the  applicant  had  been  connected  with  the  sale  of  liquors.    Jd, 

4.  Verdict— Direction  of,  by  the  court. 

If  Uie  proof  of  a  fact  is  so  pr  pondei-ating  that  a  verdict  against  it  would 
be  set  aside  by  the  court  as  contrary  to  the  evidence,  then  it  is  the  dnty  of 
the  court  to  direct  a  verdict.    Id, 

JUSTICES  COURTS. 

1.  Affeal— From  justice's  court  for  new  triai/— Undertaking— Waivkr 
Code  Civ.  Pro.,  §  8069. 

The  respondent,  on  an  appeal  from  justice's  court  for  a  new  trial,  has 
ten  days,  under  section  8069  of  the  Code  of  Civil  Procedure,  after  the 
service  upon  him  of  a  copy  of  the  undertaking,  or  a  notice  of  filing  the 
same,  to  except  to  it  or  the  sureties.    Slattery  v,  Hcukin  (Sup.  Ct.). . .  497 

9.  DiBMissAii— Waiver  of  right  to  move. 

By  serving  a  notice  of  trial  before  the  sureties  fail  to  justify,  he  does 
not  waive  the  right  to  move  to  dismiss  the  i^peal  in  case  such  failure 
occurs.    Id, 

LANDLORD  AND  TENANT. 

!•  AonoN  BY  ONE  tenant  against  another  for  damages  from  over- 
flow—Explanation AS  TO  overflow  MUST  BE  MADE  BY  DEFENDANT. 
Where  an  overfiow  occurs  upon  an  uppper  fioor  which  injures  the 
tenant  occupying  the  floors  underneath,  and  the  plaintiff  has  made  out  a 
prima  facie  case,  it  is  for  the  defendant  to  explain  how  the  overflow 
occurred.  The  defendant  is  supposed  to  know  more  about  the  manage- 
ment of  his  own  premises  than  the  plaintiff,  and  is,  therefore,  presumed 
to  be  liable  to  afford  a  better  explanation  of  the  causes  which  led  to  the 
overflow  than  the  tenant  in  the  floors  below.  Bautenberg  v.  Ba/noUi  (City 
CtN.  Y.) 271 

a,  l^oncE  TO  QUIT — ^Estoppel. 

Where  pl^tiff  who  had  worked  land  on  shares  under  an  amement 
entered  into  April  1,  1880,  notified  the  owner  prior  to  April,  1884,  that  he 
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would  no  longer  work  the  premises,  and  the  owner  assented  thereto  and 
entered  into  a  contract  with  another  to  work  the  premises,  of  which  con- 
tract plaintiff  bad  due  notice  and  after  notice  assented  to  the  same.  Edd, 
that  plaintiff  cannot  insist  that  he  was  a  tenant  from  year  to  year  entitled 
to  notice  to  quit.-   Merritt  v.  Merritt  arid  Sutton  (Sup.  Ct.) 484 

8.  Covenant  to  repair— Damages  recoverable  on  breach  op. 

In  a  lease  made  by  the  plaintiff  be  agreed  to  make  all  necessary  repairs 
to  the  ^building  leased.  In  an  action  for  rent  the  defendant  set  up  a 
counter-claim  lor  damages  to  ^oods  arising  from  a  neglect  on  plaintiff's 
part  to  perform  his  covenant.  From  the  evidence  it  appeared  that  at  de- 
fendant's request  plaintiff  made  repairs  as  to  the  manner  of  which  no 
objection  was  made;  some  time  subsequent  a  leak  was  discovered  in  the 
roof  at  a  place  to  which  defendant  claimed  to  have  called  plaintiffs'  atten- 
tion. Held,  that  there  was  no  breach  of  covenant;  under  the  covenant  the 
damages,  for  its  breach  must  be  those  contemplated  or  reasonably  supposed 
to  be  contemplated,  by  the  parties  at  the  time  of  the  contract,  (/t^nar 
Y^OaureaudQ^.  Y.  C.  P.) 665 

4  Tenant  must  exercise  diligence. 

A  tenant  cannot  neglect  reasonable  efforts  to  protect  himself  and  his 
landlord  from  injury  and  loss,  nor  can  he  reap  any  advantage  from  his 
own  negligence.    Id, 

LARCENY, 
See  Indictment,  1,  2,  8,  4»  6 

LEASE. 

1.  Contract— -Construction  op. 

M.  E.  H.  was  the  owner  of  an  undivided  one-half  of  a  grist  mill,  and  it 
the  wife  of  defendant  P.  H.;  and  defendants  were  doing  business  under 
the  firm  name  of  P.  U.  &  Son,  and  U.  was  the  duly  authorized  agent  of 
M.  E.  H.  to  lease  her  interests  in  the  mill,  and  was  authorized  by  her  to 
lease  the  same  to  plaintiff,  and  receive  pav  therefor  in  flour  and  feed  at 
the  store  of  the  aefendants.  The  defendant  P.  H.  leased  to  the  plaintiff 
the  undivided  half  interest  ownel  by  her  for  twenty-flve  dollars  per 
month,  which  the  plaintiff  agreed  to  pay  in  flour  and  feed  and  other  mill 
products,  to  be  delivered  at  tne  store  of  the  defendant,  and  M.  C.  H.  as- 
sented thereto.  In  an  action  by  plaintiff  to  recover  pay  for  flour,  grain 
and  feed  sold  and  delivered  by  the  plaintiff  to  the  deiendants,  and  for 
grinding  done  at  their  special  instance  and  request.  He'd,  tliat  the  rent 
of  the  mill  should  be  applied  in  payment  of  the  plaintiff's  claim.  While 
the  consent  of  M.  E.  H.  may  have  enabled  the  defendants  to  so  take  pay- 
ment, and  apply  what  they  in  thpt  manner  received  on  the  rent,  it  gave 
to  them,  or  to  cither  of  tliem,  no  right  of  action  to  enforce  payment. 
Whitingy.  Hood  (Sup.  Ct.) 464 

2.  When  clause  therein  void  for  uncertainty. 

A  clause  in  a  lease  which  has  in  it  blank  spaces  for  the  mention  of  the 
consideration  for  performance  of  an  act  or  the  consideration  of  an  estate 
therein  specified,  is  void  for  uncertainty.      Uhdensood  v.  Deioey  (Sup. 

Ct.) 474 

8.  When  defect  cannot  be  corrected  by  parol  evidence. 

The  defect  is  a  patent  ambiguity  and  not  a  latent  one,  and  cannot  be  cor- 
rected by  parol  evidence.    Id, 

4.  Whole  lease  not  void. 

In  such  a  case  if  there  are  other  conditions  of  the  lease  which  are  fully 
and  with  certainty  expressed,  the  whole  lease  is  not  void,  but  only  the 
claxise  containing  the  patent  ambiguity.    Id. 

4  Contract — Covenants   when  void   because   essential  parts   left 

BLANK. 

A  peculiar  lease  of  lands  with  privilege  of  boring  and  mining  for  oil  and 
gas  con8true<i,  and,  held,  that  a  covenant  in  a  lease  in  the  vital  and  essential 
parts  of  which  blanks  appear,  is  void  for  uncertainty.  Eaton  v.  AlUgany 
0(19  Co.  {^ny.  Ct.) 601 
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5.  Jurisdiction— Of  New  York  st^erior      tjrt  to  restrain  summary 

PROCEEDINGS    BEFORE   A  JUSTICE  —  LeASE — WhEN   A   CHATTEL    REAL — 

Code  Crv.  Pro.,  g§  1430-1478 — When  period  op  redemption  does  not 

APPLY. 

On  the  facts  of  this  case:  Held,  that  the  superior  court  as  a  court  of 
equity  fias  power  to  restrain  summary  proceedings  before  a  justice.  That 
the  lease  of  Henry  Prouse  Cooper  being  for  ten  years,  was  a  chattel  real; 
that  the  lien  under  the  judgment  recovered  in  18^  attached  and  the  lease 
was  properly  sold  tliereunder;  that  the  sheriff's  certificate  of  sale  was  suf- 
ficient to  ^ve  the  purchaser  title;  that  though  sold  as  a  chattel  real,  the 
lease  having  at  the  time  of  sale  less  than  three  years  to  run,  the  period  of 
redemption  did  not  apply,  and  sections  1430  to  1478,  Code  of  Civil  Pro- 
cedure, did  not  apply  to  such  a  case;  that  the  court  has  power  to  direct 
the  payment  of  money  into  court  by  a  tenant.  O'Eourke  v.  Cooper  d>  Co., 
etcO^.Y.  Supr.  Ct.).. 552 

6.  What  amounts  to  a  surrender  of. 

Plaintiff  was  tenant  of  one  M.  under  a  lease  for  two  years;  he  sublet  a 
part  of  the  demised  premises  to  the  defendant,  occupying  the  remainder: 
subsequently  he  gave  possession  of  the  latter  to  onel..,  who  was  accepted 
as  a  tenant  by  M.,  and  paid  rent  to  him  for  the  whole  premises,  incluaing 
Uie  part  sublet,  with  plaintiff's  assent.  Held,  that  the  transaction  was  in 
effect  a  surrender  by  operation  of  law  of  the  term  created  by  the  lease  from 
M.  to  plaintiff.    KedneyY.IUn-hbachQ^.Y.C.V 674 

7.  Sub-lessee— How  discharged  from  liabilttt  to  plaintiff. 

Payments  for  the  use  of  the  premises  by  the  defendant,  the  sub-tenant, 
made  to  L.  b^  direction  of  the  lessor  M.,  were  payments  to  the  latter,  and 
discharged  him.    He  owed  nothing  to  the  plaintin.    Id. 

8.  When  sub-tenant  authorized  to  pay  directly  to  lessor. 

Had  the  lease  not  been  surrendered,  and  the  plaintiff  retained  the  ri^t 
to  collect  the  rent  from  his  sub-tenant,  yet  his  default  in  making  payment 
to  his  lessor  authorized  the  sub-tenant  to  pay  directly  to  the  latter,  and  this 
without  demand  or  threat  of  suit,  the  lessor  having  the  right  of  entry  for 
such  default.    Id. 

LIBEL  AND  SLANDER. 

1.  Libel— When  actionable — Complaint — ^Demurrer. 

A  libel  on  a  thing  is  not  acUonable  unless  the  owner  of  the  thing  alleges 
and  proves  that  he  has  sustained  pecuniary  loss  as  a  natural  consequence  of 
the  publication.  A  libel  on  a  thing  constitutes  a  libel  on  a  person  when 
the  language  would  import  deceit  and  malpractice,  etc.,  on  the  part  of  the 
maker  of  it,  and  then  it  would  be  actionable.  Kennedy  v.  Press  Publishing 
Cb.  (Sup.Ct.) 189 

2.  Libel— Plbadinss  in— Complaint— Answer. 

If  an  allegation  of  good  character  contained  in  the  complaint  were  not 
denied  by  the  answer,  the  plaintiff's  bad  character  could  not  be  shown  in 
miiii:ati.;n  of  damages.  The  denial  should  not  be  stricken  out.  Smith  v. 
Ottehdorfer  (Sup.  Ct,) 4 187 

8.  Matter  libelous  per  be. 

When  the  complaint  al.eges  statements  made  which  are  libellous p^r  m  it 
is  not  necessary  to  aver  matters  showing  ihat  they  injured  the  plaintiff.  Id. 

4.  What  words  actionable  per  se. 

The  combination  of  words  *'  Vans  is  a  rascal  and  is  not  to  be  trusted;  I 
have  papers  in  my  pocket  on  which  he  could  be  sent  to  State  prison;  he 
gave  me  a  chattel  mortgage  on  some  of  his  prcerty,  and  disposed  of  the 
property  before  paying  the  mortgage,"  is  actionable  per  se.  Vans  v.  Middle- 
SrewA;  (tiity  Ct.  N.  Y.) 277 

6.  Slander — Damages— Writ  op  inquiry— Incompetent  Eyidencb. 

In  action  for  slander,  upon  the  default  of  the  defendants  to  answer  the 
complaint,  Judgment  was  directed  for  the  plaintiff  and  a  writ  of  inquiry 
issuira  to  th^  sheriff  to  assess  the  damages  which  were  accordingly  assessed. 
The  plaintiffs  moved  to  set  aside  the  inquisition  upon  the  ground  of  the  ad- 
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mission  of  improper  evidence  on  the  part  of  the  defendants,  by  whidi  the 
plaintiff  was  prejudiced.  Held,  Uiat  the  plaintiff,  without  proof,  was  en- 
titled to  nominal  damages,  and  that  the  defendants  had  the  ri^ht  to  meet, 
so  far  as  they  could,  tue  evidence  of  the  plaintiff  by  such  evimmce  as  was 
proper  by  way  of  mitigation  of  damages.  Held,  that  an  inquisition  will  not 
ordiuarily  be  set  aside  on  the  ground  that  the  damages  assessed  are  large 
or  snmll,  nor  for  error  in  the  admission  of  evidence,  unless  it  can  be  seen 
that  thj  party  against  whom  it  is  received  mav  have  been  prejudiced  by  it 
or  injustice  may  have  been  occasioned.  ManJUston  v.  LUly  (Sup.  Ct.).  421 

C  When  an  iNQuismox  will  be  set  aside. 

Held,  that  the  evidence  which,  unaided  by  other  proof ,  did  not  legitimately 
furnish  reasonable  ground  for  belief  in  the  truth  of  charges  made  against 
the  plaintiff  in  the  words  spoken  of  her  by  the  defendant,  could  not  properlv 
be  i»ed  in  mitigation  of  damages.  Althou^  it  cannot  be  seen  that  such 
evidence  did  or  did  not  materially  affect  the  result  to  the  prejudice  of  the 
plaintiff,  yet  if  it  may  have  done  so  it  will  be  ground  to  set  aside  the 
inquisition.    Id. 

7.  I>AMAeES. 

In  actions  for  slander  the  question  of  damages  is  wboHy  for  the  jniy.  Id. 

8b   CBnONAI*  PBOfiECUTION-— ADMISSIBILmr. 

Where,  on  the  trial  of  a  criminal  prosecution  agaiast  a  newspaper,  the 
evidence  previously  introduced  tended  to  establish  that  all  the  defendants, 
except  one,  had  knowledge  of  the  sending  of  L.  (the  writer  of  the  article), 
and  H.  to  the  comptroller's  office;  that,  they  had  made  an  examination 
there,  and  had  found  the  article  in  qu^tion  false;  that  a  retraction  waa 
prepared  and  the  publication  thereof  refused,  and  the  libelous  article  re- 
published. Mekl,  that  the  testimony  of  a  clerk  in  the  comptroller's  office 
that  L.  and  H.  visited  the  said  office  at  the  time  stated  and  looked  over 
the  books,  was  admissible,  both  as  relating  to  the  maim  issue  involved  and 
as  constituting  a  part  of  the  res  gestm,  and  as  eorroborating  the  evidence 
of  accomplices.     People  v.  Sherman  (Ct.  App.).. 60d 

LICENSES. 

1.  New  York  (city  of)— Street  car8--Licen8B8  to. 

Where  a  resolution  of  the  common  council  of  the  city  of  New  Yoxk  after 
reciting  certain  considerations,  provided  that  **  the  said  parties  (Tlie  Third 
Avenue  Railroad),  sliall  pay  from  the  date  of  the  opening  of  the  said  nUl- 
road,  the  license  fee  for  each  car  now  allowed  by  law,  ana  shall  have  licen- 
ses accordingly.  **  Held,  that  from  the  resolutions,  it  must  be  assumed  that 
both  mrties  regarded  the  law  as  having  at  that  time  fixed  a  linccnse  fee; 
and  there  being  at  the  time  of  the  passage  of  the  resolution  stages  or  om- 
nibusses  which  were  engaged  in  thj  transportation  of  passengjers  for  com- 
I)ensation,  between  pointa  which  conespoBded  very  nearly  with  tbc  route 
of  the  railroad,  and  those  vehicles  under  an  ordinanoe  of  the  eemmcn 
council,  paid  an  annual  fee  to  the  city;  it  was  this  license  fee  provided  for 
bgr  this  ordinuK^  to  which  the  city  and  its  grantees  had  reference,  and 
which  the  railroad  should  bo  required  ta  pay.  Ma^ar  v.  TJUrd  A^snue  R 
B,  O?.  (Sup.  Ct.) 56<^ 

2.  Whbk  revogabijb. 

A  license  to  enter  upon  land  does  not  purport  to  convey  an  interest  in 
land,  and  so  long  at  it  remains  executoiy  it  is  revocable,  and  this  is  so^ 
even  though  the  QceiD?ee  acting  thereunder  m^  have  incurred  expense. 
Ketdiomy,  NeumanQi,  Y.  CT.) 181 

8.  Executory. 

It  was  held  that  if  a  license  had  beai  granted  to  ester  imat  land  for  the 
purpose  of  shoring  up  an  adjoining  building,  yet  this  Heeaae  venudned 
executory,  and,  therefore,  revocable  at  pleasure  as  long  a&the  shoring  tip 
was  proceeding.    Id, 

1.  For  v-LhCBR  of  amu«bhbnt  in  the  citt  <w  ALBAJfr  —  Gbamtemg  of, 

RESTS  IN  THE  DISCRETION  OF  THE  MAYOR. 

The  act  providing  for  the  government  of  the  city  of  Albwqr  (Laws  1888, 
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chap.  298,  title  8,  §  14,  subds.  15  and  20),  confers  power  ui>on  the  common 
council  *'to  pass  ^neral  permissive,  restrictive  or  prohibitory  ordinances 
♦  ♦  ♦  in  relation  to  the  regulatioii  of  places  of  public  amusement" 
which  "  shall  be  licensed  by  the  mayor,  under  such  regulations  for  the 
safety  of  the  public  attending  them,  as  the  common  council  may  by  ordi- 
nance determine."  This  power  was  exercised  by  the  conmion  council  by 
the  adopting  of  chapter  30  of  its  ordinances,  section  1  of  which  provides 
that  no ''theatrical  or  musical  entertainment  ♦  **  or  place  of  amuse- 
•  ment  *  *  *  shall  be  had,  maintained  or  k^t  unless  license  tlierefor  ia 
first  duly  obtained,"  and  section  2  provides  that  "the  mayor  mayi  issue 
such  license  on  payment  of  twenty-five  dollars  therefor,  or,  by  section  8,  of 
a  reduced  fee,  in  his  discretion.  Ueld,  that  the  language  of  the  ordinance 
was  permissive  and  not  mandatory,  and  that  the  grantmg  or  witholdinff  of 
such  license  was  a  right  and  power  vested  in  the  mayor  to  be  exercised  by 
him  entirely  in  his  discretion.  Peopl :  ex  rel.  Dorr  v.  T/io^er  (Sup.  Gt.)  710 

&   IkIXBPRSTATIOK  of  LAKQUAGE — "mat"    ordinarily  FERMISSIVBu 

Eeld,  that  where  the  statute  directs  the  doing  of  a  thing  for  the  sake  of 
justice  or  the  public  good,  or  when  to  read  it  otherwise  would  defeat  or 
subvert  tlie  purpose  of  the  act,  the  word  "  may  "  is  sometimes  to  be  con- 
strued "  must "  or  "  shall,"  and  is  then  held  like  these  as  mandatory,  but 
these  reasons  not  existing  the  ordinary  sense  of  the  word  "may  "is  the 
legal  one»  and  then  the  word  must  be  Wd  to  be  pemussiveand  not  man- 
datory.  Id. 

LODGING-HOUSE  KEEPER. 
NsaLieBNCE. 

The  defendant  kept  a  bathing-house,  the  upper  floors  of  which  weve  let 
in  apartments  to  lodgers;  one  of  these  rooms  the  plaintiff  occupied.  The 
hall  door  which  save  access  to  the  office  of  the  bath-house  was  the  approach 
to  the  stairway  that  led  to  the  floor  en  which  plaintifTs  room  was  situated. 
This  door  was  generally  left  unlocked,  though  probably  intended  to  be 
closed.  As  a  matter  of  convenience*  the  plaintiff,  with  full  knowledge  of 
this  fact,  kept  the  door  unlocked.  The  room  was  entered,  bv  whom  it 
does  not  appear,  and  some  of  plaintifTs  clothing  taken  therefrom.  He 
now  seeks  to  recover  its  value,  on  the  ground  that  the  loss  was  caused  by 
tie  negligence  of  the  defendant  in  suffering  the  hall  door  to  remain 
unlocked.  BM^  that  there  is  authority  that  a  lodging-liou&e  keeper  like 
the  defendant  dees  not  assume  responsibility  for  the  goods  of  his  lodgers, 
as  he  does  not  take  them  in  his  custodv.  Also,  that  if  defendant  was 
kound  to  take  the  same  care  of  plaintiff's  property  as  a  prudent  person 
takes  of  his  own,  yet  that  plaintiff  was  guilty  of  negligence,  and  there- 
loxe  defendant  was  not  liable.    Swan  v.  Smith  (J^.Y.C.V.) 68& 

MALICIOUS  PROSECUTION. 

"W^HER  TBKDICT  SBOtTLD  BE  SET  ASIDE. 

Where  in  an  action  for  malicious  prosecution  the  eyidence  shews  a  state  of 
facts  which  led  the  defendant  to  believe  (though  mistakenly)  the  guilt  of 
tibe  plaintiff,  and  not  such  a  one  as  to  render  him  chargeable  with  reaching^ 
an  erroneous  conclusion  because  of  a  failure  to  exercise  ordinary  prudence 
and  discretion,  a  verdict  rendered  in  favor  of  the  plaintiff  on  the  ground 
tihat  there  was  not  sufficient  evidence  to  show  probable  cause,  should  be 
flBtaiUe^    Makar  W.Simmons  (City  ex. '^.Y.) 29S 

MANDAMUS. 

1,  Taxation— SAiiB— Comptroller— CAKCELLme  tax  sales. 

Where  the  state  comptroller  has  refused  an  application  to  oaaeel  the 
sale  of  land  for  taxes  uxxm  the  ground  that  the  sale  was  regular,  he  cannot 
trir  mandamus  be  requn^  to  reach  a  different  conclusion.  liopis  «e  rel, 
iguitabU  Life  Am,  So,  v.  Chopin  (Ct.  App.) 88 

%  "PSBXMJnOICT  ASTD  ALTBRWATATITE  WRITS  OF. 

A  peremptory  writ  of  mandamus  is  only  authorised  when  tile  applieant's 
lights  to  a  mandamus  depends  entirely  upon  questions  of  law.  Where  the 
material  allegations  of  the  application  for  a  writ  of  mandamus  are  put  in 
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issue,  or  where  the  answering  affidavits  contain  aUegations  showing  that  a 
peremptory  writ  ought  not  to  be  issued,  tlie  court  should  award  an  alterna- 
tive mandamus  in  the  first  instance.  Fe<ypU  v.  Bmim,  W.  and  0,  E,  B,  Co. 
(Ct.  App.) 89 

8.  When  granted,  on  application  op  attorney-general. 

The  court  will  only  ^rant  the  writ  of  mandamus  on  the  attorney-gene- 
ral's application  when  it  is  able  to  see  from  the  imdisputed  facts  alleged, 
that  its  issuance  is  necessary  to  protect  some  public  right  or  to  secure  some 
public  interest.  Where  pnvate  interests  only  are  involved  the  interested 
parties  should  be  the  relators.    Id, 

4.  Railroads — What  are  matters  op  publio  interest  to  the  pboflb 
op  the  state. 

A  town  was  bonded  for  the  construction  of  a  railroad  upon  condition 
that  a  permanent  depot  >hould  be  erected  and  maintained  at  a  certain  point. 
Held,  that  the  contract  rights  and  obli^tion  are  not  in  any  proper  sense  a 
public  matter  in  which  the  people  of  the  state,  in  their  sovereign  capacity 
are  interested.  It  must  be  enforced  by  some  proceedings  taken  on  behau 
of  the  town,  and  cannot  be  enforced  by  a  proceeding  instituted  by  the  at- 
torney-general on  behalf  of  the  people  of  the  state.     Id. 

6.  Alternative  and  peremptory  writs— When  relator  entitled  to— 
Code  Civ.  Pro.,  S§  2070.  2083. 

A  relator  is  not  entitled  to  a  peremptory  mandamus  If  a  material  issue  of 
fact  is  raised  bv  the  affidavits.  When  the  right  to  a  writ  depends  upon 
disputed  questions  of  fact  then  an  alternative  writ  is  the  proper  remedy. 
FiBopleexrel.  SickUsv.  Becker  (Sup,  Ci,) 202 

6.  Opposing  affidavits. 

When  upon  a  motion  for  a  mandamus,  opposing  affidavits  are  read  which 
conflict  with  tlie  averments  in  the  moving  affidavits,  and  notwithstand- 
ing this  the  relator  demands  a  peremptory  writ,  it  is  equivalent  to  a  de- 
murrer, and  the  right  to  the  writ  must  be  determined  upon  the  assimipdon 
that  the  averments  of  the  opposing  affidavits  are  true.   Id. 

7.  Against  excise  commissioners. 

On  motion  by  relator  representing  a  Citizens  Reform  Association  for  a 
peremptory  writ  of  mandamus  directed  to  the  board  of  excise  commis- 
sioners commanding  them  to  proceed  to  investigate  and  decide  certain 
diarges  presented  to  them  by  an  agent  of  said  association,  against  various 
saloon  keepers  for  keeping  their  ^oons  open  on  Sunday  and  selling  beer 
therein  on  that  dav,  the  affidavit  of  relator,  among  other  things  dirges, 
that  the  commissioners  have  had  ample  time  to  examine  and  try  these 
charges  since  thcv  were  made,  nnd  that  their  failure  to  take  up  the  cases  and 
decide  them  is  because  of  an  indisposition  on  their  part  to  trv  such 
charges.    The  respondent's  affidavits  tend  to  controvert  many  of  the  alle- 

S^tions  in  the  moving  affidavits,  and  espxiallv  take  issue  upon  the  claim 
at  they  had  time  to  try  the  charges.  Meld,  that  relator  had  made  a  case 
entitling  him  to  an  alternative  man  lamus  to  be  directed  to  the  respondents, 
directing  them  to  proceed  with  the  hearing  and  decision  of  the  chu'ges 
preferred.    Id. 

8.  City  court  no  jurisdiction  to  issue— Rules  REGULATma  the  juris- 

diction OF  the  court. 

The  city  court  is  not  a  superior  city  court  (Code  Civ.  Pro.,  8843),  and  is 
limited  to  the  jurisdiction  which  tho  legislature  expressly  confers  upon  it, 
with  such  otlier  incidental  authority  as  may  be  necessary  to  give  proper 


effect  to  the  powers  expressly  conferred.     People  v.  Board  of  Medse  (City 
Ct.N.Y.) 258 

9.  Board  of  Excise. 

The  city  court  of  New  York  has  no  jurisdiction  to  issue  writs  of  manda- 
mus against  the  Board  of  Excise.    Id, 

See  Religious  Corporations,  1,  2. 
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MARRIED  WOMEN. 

ChABGING  THEIB  separate  B8TATB — PROMISSORY  NOTE — ^LlABILITT  OP  WIFE. 

Where  defendant,  a  married  woman,  was  conducting  a  separate  business 
and  in  course  of  it  bought  sash  and  blinds,  for  which  a  note  was  given 
signed  by  her  husband  as  attorney,  he  conducting  the  business  under  power 
of  attorney,  she  being  present  when  note  was  given  and  saying  it  was  her 
note,  and  also  endorsmg  same  with  apt  words  to  bind  her  separate  estate, 
protest  being  waived  bv  the  husband,  in  action  brought  on  note  by  third 
party,  to  whom  it  had  been  transfeixed.  Udd,  that  the  wife  having  re- 
ceived the  proijerty,  for  which  the  note  was  given,  as  purchaser,  she  bound 
herself  by  the  signature  of  her  husband  as  attorney,  and  that  she  is  also  liable 
as  endorser.  Per  Barnard,  P.  J.  Held,  further,  that  the  contract  of  the 
wife  is  a  guaranty  and  the  guarantor  is  liable  without  protest  and  notice. 
PerCuLLEN,  J.    Mopey.  Van  ITo^ner  (Sup.  Ct.) 166 

MASTER  AND  SERVANT. 

1.  Negligence— Responsibility  of  master. 

The  defendant  bought  steam  boilers  which  were  guaranteed.  Defects 
being  discovered  the  vendor  sent  plaintiff's  intestate  with  others  of  vet  dor's 
empK)yees  to  repair  and  test  Ihcm.  The  defendant's  engineer,  it  does  not 
appear  at  whose  request,  put  fire  under  tlie  bt  ilers  after  the  repairs  were 
made  for  the  purpose  of  testing  them,  when  one  exploded  killing  the  in- 
testate. The  defendant  did  not  know  of  any  latent  defects.  Held,  that 
defendant  was  not  liable  in  a  suit  for  damages.  In  the  absence  of  proof 
on  the  part  of  plaintiff,  it  must  be  presumed  that  defendant's  servant  either 
volunteered  to  aid  vendor's  servants  or  was  requested  bv  them  to  do  so,  in 
either  case  he  was  not  the  servant  of  defendant  in  what  he  did,  and  defend- 
ant was  not  responsible  for  his  acts.  Oliver  v.  Whitney  Marble  Co,  (Ct.  App.} 

2.  Nkgliqence— Railroads. 

Where  an  accident  happens  to  an  employee  of  a  raflway  company,  which 
was  attributable  to  the  decrease  in  power  of  one  of  the  locomotives,  It 
was  held  that  the  railway  company  did  not  owe  it  to  its  employees  to  fur- 
nish engines  cf  any  particular  power,  or  to  maintain  them  at  that  power, 
but  simply  such  as  are  reasonably  safe  and  suitable.  Bqjuey.  /Syracuse,  etc., 
KB.  a>.  (Ct.App.) 96 

8.  Responbibility  of  master  for  the  torts  of  the  seryan*^— Ext^tt  of. 
As  to  the  acts  of  the  servant  within  the  general  scope  of  his  employment 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the 
furtherance  of  that  business  and  the  master's  interest,  the  master  will  be 
responsible  whether  the  act  be  done  negligently,  wantonly,  or  even 
wilfully.    Buffalo  Oil  Co.  v.  Standard  Oil  Cd.  (Sup.  Ct.) 450 

4  Negligence—Res  ipsa  ixm^uitus— When  maxdc  not  applicable. 

The  maxim  Bee  ipsa  loquttus  has  no  application  In  the  case  of  an  accident 
which  is  claimed  to  have  happened  through  defendant's  negligence 
where  the  cause  of  the  accident  is  known  to  a  certainty.  Brennan  v.  Oar- 
don,  Jr.  (N.Y.  C  P.) 604 

ff.  Employers— Not  liable  to  seryant'for  damages  arising  through 

negligence  of  an  employee  ^'HO  18  FELLOW  SERVANT. 

Where  plaintiff,  while  in  defendant's  employ,  is  injured  by  an  accident, 
he  cannot  recover  damages  from  his  employer  If  it  was  caused  by  the  neg- 
ligence of  his  fellow  servant    Id. 

6.  Same— Only  when  employee  is  acting  as  the  master. 

The  mere  fact  that  a  foreman  may  now  and  then  employ  a  man  for  his 
master's  service  does  not  make  him  at  all  times  the  alter  ego  of  his  master. 
In  order  that  plaintiff  mav  recover  damages  from  his  employer  for  an 
accident  arising  through  the  negligence  of  such  foreman,  it  is  necessary 
that  he  should  prove  tliat  he  was  at  tliat  time  engaged  in  the  performance 

N.Y.  Rep.,Vol.  ITI.        m 
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of  an  act  tliat  properly  fell  within  tlie  sphere  of  duties  that  the  law  fan* 
poses  on  a  iiuisler.    id. 

7.  Negligence— Assumption  of  risk  of  employment. 

Wiicre  ill  an  action  for  damages  for  injury  resulting  m  death  sustained 
by  an  employee,  tlie  evidence  was  that  the  employee  entered  the  service  of 
defendant,  in  his  rolling  mid,  and  remained  in  il  with  full  knowledge  of  the 
risk  and  dan L;»:r  resulting  frojn  liaving  the  conplings  uneovereii,  that  he 
was  a  skilled  workman,  ac<  usJ4)Uied  to  tlie  machinery  and  the  service  and 
hav  ng  the  capacity  and  ability  to  appreciate  the  coi'Mc^uenees  of  leaving 
the  couplings  uncovercvi.  Ilild,  that  the  servant  tooiv  u[)on  himself  the 
risk  of  injury  and  that  the  action  would  not  lie.  /b /<</«?  v.  JS/ieUlon  (Ct. 
App.) 679 

8   Charge  to  jury. 

Where  in  such  an  action  there  was  evidence  that  the  superintendent  had 
asked  deceased  if  he  wanted  the  couplings  covered  and  the  latter  declined 
the  precaution.  Jlcld,  that  if  the  testimony  was  believed  the  servant  took 
upon  himself  the  risks  of  the  omission  and  freed  the  employer  from  respon- 
sibility, and  that  tlie  jury  should  have  been  so  charged.    Id. 

9.  Negligence — Accident— Defect  in  machinery— Negligence  on  pakt 
of  servant. 

Plaintiff  was  injured  while  engaged  in  coupling  cars  on  defendant's 
road.  It  appeared  that  the  bumpers  of  the  two  cars  which  he  attempted 
to  couple  were  not  on  the  same  level.  In  such  a  case  it  was  customar}'  to 
useacrooke<i  link,  which  would  correct  the  diUlcidty  arising  f.om  such 
diffcre  ce  in  height;  such  links  were  on  hand  on  this  oc  asion,  but  the 
plaintitr  used  the  straight  link  instead,  trusting  in  his  ability  to  lift  it  so  as 
to  elTcct  the  conne  tion.  N't  b  ing  al)le  to  do  this,  he  let  go  the  link,  and 
was  coming  from  l)etween  11  ni  cars  when  his  hand  was  smashed  between 
the  dead  woods,  pieces  of  wood  projecting  either  side  of  the  bumpers  to  re- 
ceive the  blow  in  case  the  cars  should  strike  together.  JJeld  that,  assuming 
the  defect  in  the  bumper  to  l)e  the  cause  of  the  accident,  yet  the  plaintiff 
exposed  himself  knowingly  and  negligently  to  the  danger  and  should  not 
recover.    Goodrich  v.  ^V.  i^,  0.  and  if.  R.  R,  R.  Co.  (Sup.  Ct.) 774 

MISNOMER  OF  PARTY. 

Demurrer— "When  fritolous— Remedy  for  miskomsr  of  party— Codb 
Civ.  Pro.,  ?§  451,  731,  si ud.  9. 

Where  tiicre  is  a  misnv)mer  of  an  allei^cd  party  defendant,  his  remedy  Is 
bjr  answer  and  not  by  demurrer,  and  a  demurrer  in  such  case  will  be  held 
frivolous.     Oannon  v.  Mf/ara  (Sup.  Ct.) 199 

MOTIONS  AND  ORDERS. 

1.  Practice— Order— Recitai.s  in— Appeal. 

A  ;  arty  ( annot  aiipeal  from  an  order  made  on  his  application  or  from 
terms  i.  ;>o^ed  tow.irh  he  assented.  A  recital  in  an  order,  that  it  was 
made  f  n  c  n'^ent  of  parlies,  concludes  them  upon  appeal.  Smith  v.  Qrant 
(Cityu.  N.  Y.) 255 

2.  Pract'(  r— Code  Civ.  Pno.,  8^  511,  768,  780— Orders  under  ?  511, 

THAT  A<  r:oX   BE   SEVTSRED  AND   JUDGMENT  BE  GIVEN  FOR  THE   PART  OF 
PLAiNTJFFS  CLAIM  ADMITTED  MAY  BE  MADE  EX  PARTE. 

WIicic  defei.dant's  answer  admits  part  of  plaintiff's  claim,  an  order 
imder  s'  ( li  ).i  511,  Cixle  oC  Civil  Proceaure,  that  the  act  on  be  severed  and 
that  i>lai:i:i:rs  have  judi^ment  for  the  part  admitted,  may  be  vmAq  ex  parte, 
altho.i.i^h  in  general  it  may  be  better  practice  to  require  notice  to  be  given; 
and  where  the  defendants  are  not  prejudiced,  the  order  should  not  6e  dis- 
turbed.   ShawY,  GalemanCS.  Y.  Supr.  Ct.) 534 

8.  Corporation— Ordbr  for  the  examinatioit  of  the  books,  aooouhts 

AND  materials  OP. 

The  plaintiff  is  a  trustee  and  stockholder  of  the  B.  I.  Co. ;  he  owns 
nine  hundred  and  nhiety-eight  shares;  the  defendant,  J.  A.  B.,  owned  one 
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thousand,  and  J  L.  A.  nominally  two;  the  dividends,  however,  were  lo  be 
divided  equally  between  plaintiff  and  J.  A.  B.  Since  then  J.  A.  B.  has 
transferred  two  shares  to  other  pnrties,  and  five  jjersons  are  the  trustees. 
There  are  but  two  thousand  shares.  An  order  for  inspection  of  b<  oks  and 
accounts  has  been  made  and  affirmed;  a  further  order  for  the  examination 
of  the  entire  plant  and  machinery  was  entered  and  no  appeal  taken. 
Under  that  order  plaintiff  acted  for  a  time,  but  it  was  j.lleged  by  plaintiff 
that  defendants  interfered  wiih  the  execution  of  said  last  order,  and  an 
order  was  granted  that  the  defendants  show  cause  why  the  plaintiff  should 
not  have  further  time,  and  have  the  ii.biK'ction  and  examination  and  dis- 
covery without  hindrance,  etc.  On  the  return  of  this  order  an  order  was 
made  whicii  is  now^  appealed  from.  It  extends  the  time  for  the  examina- 
tion provided  for  iu  the  former  order  «nd  particularizes  tlie  mode  <f 
making  the  same,  and  i)ermits  the  plaintiff  to  measure  certain  materials 
without  the  making  by  defenelants  of  changes  therein  eluring  such  measur- 
ments.  Jleld,  That  the  ])laintiff  does  not  stand  merely  in  the  pi  sition  of 
one  who  desires  to  examine  an  adversary's  books  and  accounts  and  to  ob- 
tain therefrom  evidence  to  aid  his  litigatie)n;  that  though  the  legal  title  ol 
the  books,  accounts  and  materials  is  in  the  incorporated  company,  yet  the 
plaintiff  is  as  largely  interested  in  them  as  any  one,  and  that  in  a  just  and 
equitable  sense  it  is  an  examinatie>n  of  his  own  books,  accounts  and  prop- 
erty he  U  seeking.     Burden  v.  Burden  (Sup.  Ct) 776 

MORTGAGE. 

1.  Bill  of  salb  intended  as  mortgage—Laws  of  1833,  chap.  279,  §  1. 

A  bill  of  Side  of  personal  i  roperty  which  by  an  oral  agreement  shall  be 
considered  as  a  mortgage  if  properly  filed  as  provided  m  Laws  of  lb83, 
chapter  279,  ^  1,  entitles  the  mortgagee  to  the  immunities  therein  given. 
Preston  v.  Southwick  (Sup.  Ct.) 750 

a.  Authority  by  mortgagee  to  sell  property  need  not  be  filed. 

An  authority  from  one  of  two  separate  mortgagees  to  another  party  to 
dispose  of  their  properly  and  to  pay  the  avails  to  the  other  mortgagee, 
such  avails  to  be  applied* to  the  debts*  for  which  the  bills  of  sale  liad  been 
previously  given  as  security  need  not  be  filed.  Landon,  J.,  dissenting.  Id, 

8.  Foreclosure — When  the  lien  of  mortgage  lost. 

So  long  as  the  sale  of  property  on  the  foreclosure  of  a  mortgage  re- 
mains incomplete  by  the  refusal  of  the  mo  tgagor,  who  was  the  buyer,  to 
pay  the  amount  bid,  the  mortgagee  cannot  be  deprived  without  his 
own  consent  of  tlio  benefit  of  his  mortgage,  or  compelled  to  waive  the 
good  security,  and  take  a  cause  of  action  for  a  simple  debt  against  the 
Duyer.    MrrehovM  v.  Morelumse  (Sup.  Ct.) 790 

See  Estoppel,  1;  Contract,  24,  25,  26,  27,  28. 

MUnDER. 

1.  Premeditation. 

Where  a  prisoner  indicted  for  murder  testified  to  having,  in  a  conflict, 
stabbed  the  deceased,  and  then  having  choked  him  until  he  was  **alx)ut 
past  recall,"  and  said,  "I  let  him  go;  I  was  afraid  I  had  killed  him,"  but 
nevertheless,  with  no  danger  remaining,  his  own  personal  safety  secured, 
went  after  and  obUuned  his  axe  and  killed  his  victim,  who  lay  paralyzed 
and  unresisting.  Held,  that  this,  and  his  answer  that  "  I  thought  I  had  a 
right "  to  kill  him,  after  further  violence  was  unnecessary  ior  self-defense, 
8  owed  premeditation  and  delilx  ration  suflicient  to  sustain  a  verdict  or 
murder  in  the  first  degree.    Peaple  v.  Beckwith  (Ct.  App.) 104 

2.  Rule  as  to  what  constitutes  premeditation. 

The  time  for  deliberation  and  premeditation  need  not  be  long,  and  may 
be  short.  If  it  furnishes  room  and  opjwrtunity  for  reflection,  and  the 
facts  show  that  such  reflection  existed  and  the  mind  was  busy  with  its 
design,  and  made  the  choice  with  full  chance  to  choose  otherwise,  the  con- 
dition of  the  statute  is  fulfilled.    Id. 
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NEGLIGENCE. 

1.  Maotbb  and  servant — Responsibility  op  masteb. 

The  defendant  bought  steam  boilers  which  were  guaranteed.  Defects 
bei^g  discovered,  the  vendor  sent  plainUff's  intestate,  with  others  of  vend- 
or's employees,  to  repair  and  test  them.  The  defendant's  engineer,  it  does 
not  appear  at  whose  request,  put  lire  under  the  boilers  after  the  repairs 
were  made  for  the  purpose  of  testing  them,  when  one  exploded,  killing 
the  intestate.  The  defendant  did  not  know  of  any  latent  defects.  liekL. 
that  defendant  was  not  liable  in  a  suit  for  damages.  In  the  absence  of 
proof  on  the  part  of  plaintiff,  it  must  be  presumed  that  defendant's  servant 
either  volunteered  to  aid  vendor's  servants  or  was  requested  by  them  to  do 
so.  In  either  case  he  was  not  the  servant  of  defendant  in  what  he  did. 
and  defendant  was  not  responsible  for  his  acts.  OUwr  v.  Whitney  Marble 
Co  (Ct.  App.) 66 

2.  Master  and  servant— Railroads. 

Where  an  accident  happens  to  an  employee  of  a  railway  company,  which 
was  attributable  to  the  decrease  in  power  of  one  of  the  locomotives,  it 
was  held  that  the  railway  company  did  not  owe  it  to  its  employees  to  fur- 
nish engines  of  any  particular  power,  or  to  maintain  them  at  that  power, 
but  simply  such  as  are  reasonably  safe  and  suitable.  Bqjus  v.  Syracum, 
ete.B.  H,  Co.    (U.  App.) 96 

8.  Streets— Driver  of  vehicles— Care  required. 

Where  a  child  four  and  a  h-ilf  vears  of  age  was  crossing  a  street  at  a 
cross-walk,  and  upon  being  called  to  by  other  children  who  noticed  the 
approach  of  an  ice  wagon,  hesitated,  apparently  bewildered,  and  was 
struck  down  b^  the  horses  drawing  the  wagon,  tldd,  that  in  a  populous 
city,  one  drivmg  a  vehicle  must  always  be  on  the  alert  to  discover  foot 
paasenge  s,  and  especially  to  look  out  for  children.  He  is  bound  to  antic- 
ipate that  pedestrians  might  be  at  the  crossing,  and  to  take  reasonable  care 
not  to  injure  them.  Question  of  nes^ligence  of  driver  proper  one  for  the 
jury.     Birkm  \.  Knickerbocker  I<^  Co.  {^\r^,QX,) 188 

4.  When  imputed  to  one  non  sui  juris. 

The  child  being  non  sui  juris,  could  not  be  charged  with  personal  negfli- 
gence,  though  the  negligence  of  the  parent  in  siSlerinff  her  to  be  in  a 
place  of  danger  would  be  imputed  to  her.  To  have  sudi  negligence  de- 
feat the  action,  the  chOd  .tself  mus:  be  guilty  of  what  would  oe  negli- 
gence in  an  older  person.    Both  these  elements  must  exist     Id. 

5.  Care  of  child  required. 

It  is  not  negligent  for  a  mother  to  let  a  child  four  and  a  half  years 
old  go  out  to  plav  in  summer  on  the  street  with  a  chUd  six  years  old. 
Its  remaining  half  an  hour  would  not  warn  the  mother  of  its  being  in 
danger.    Id. 

6.  Measure  of  damages. 

In  &n  action  based  on  the  statute,  for  the  death  of  the  child,  the  dam- 
ages should  not  be  restricted  to  loss  of  services  during  minority.  The 
measure  would  be  the  whole  pecuniary  loss  occasioned  oy  her  death,  and 
would  not  be  affected  by  the  fact  of  the  infancy  of  deceased.    Id, 

7.  Disobediencb  of  rules  bt  emplotee — When  rule  inoperative. 

Ordinarily  disobedience  of  a  rule  by  an  employee  would  be  negligence, 
but  if  the  company  prosecutes  its  work  in  a  manner  that  renders  a  viola- 
tion of  the  rule  necessary  or  probable,  or  if  it  suffers  and  approves  the 
habitual  disregard  of  it,  the  rule  is  inoperative,  and  negligence  will  not  be 
presumed,  but  the  question  should  be  submitted  to  the  jury.  Hayes  v.  The 
Bush  and  Benslow  A(fg.  Co.  (Qnp.Ct.) 186 

8.  How  to  be  determined. 

Negligence  is  to  be  determined  by  what  was  known  before  and  at  ihe  time 
of  the  accident,  and  not  by  subsequent  ev^its.  Sehmitt  v.  2>.  2>.,  E.  B. 
andB,  B.  B.  Co.  (City  Ct.  N.  Y.) 257 

9.  Evidence. 

It  is  improper,  therefore,  to  prove  that  the  day  after  an  accident  the  do- 
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fendant  dischai^ged  the  driver,  who  is  charged  with  the  act  of  negligence. 
Special  damages  must  be  spedflcally  alleged  or  they  cannot  be  proved.   Id. 

10.  Custom— EvroBNCB 

Negligence  is  a  question  of  law  and  cannot  be  affected  by  proof  of  any 
local  custom.  Evidence  to  prove  a  local  custom  on  the  part  of  lumber 
dealers  of  not  refastening  the  top  boards  on  a  lumber  pile  after  the  pile  had 
once  been  opened.  Held,  inadmissible  to  disprove  defendant's  negligence 
in  leaving  unfastened  such  a  lumber  pile.     WrtgJU  v.  Boiler  (Sup.  Ct!)  495 

11.  Accident— Evidence. 

The  fact  that  an  accident  has  occuiTed  which  resulted  in  the  loss  of  life 
is  not  per  m  evidence  of  the  liability  of  a  defendant  who  is  a  factor  in  the 
accident.  Freidman  v.  D.  D.,  E,  R  and  B,  B.  B.  Co.  (N.  Y.  C.  P.). .  557 
13.  Burden  op  proof.  * 

The  burden  of  proof  rests  upon  the  plaintiff,  and  failing  to  establish  his 
cause  of  action,  the  complaint  is  properly  dismissed.    Id. 

18.  "When  a  matter  op  pact 

In  a  case  where  different  persons  might  differ  in  opinion  as  to  whether 
an  act  18  or  is  not  negligence,  it  is  a  matter  of  fact  to  be  submitted  to  the 
Jury.    (Per  Van  Hoeben,  J.,  in  dissenting  opinion.) 

14  Lodging-house  keeper. 

The  defendant  kept  a  bathinff-house,  the  upper  floors  of  which  were  let 
in  apartments  to  lodgers;  one  of  these  rooms  the  plaintiff  occupied.  The 
hall  door  which  gave  access  to  the  office  of  the  bath-house  was  the  approach 
to  the  stairway  that  led  to  the  floor  on  which  plaintiff's  room  was  situated. 
This  door  was  generally  left  unlocked,  though  probably  intended  to  Be 
closed.  As  a  matter  of  convenience,  the  plaintiff,  with  full  knowledge  of 
this  fact,  kept  the  door  unlocked.  The  room  was  entered,  by  whom  it 
does  not  appear,  and  some  of  plaintiff's  clothing  taken  theref  cm.  He 
now  seeks  to  recover  its  value,  on  the  ground  that  the  loss  was  caused  by 
the  negligence  of  the  defendant  in  sufferinfl'  the  hall  door  to  remain  un- 
lockd.  Held,  that  there  is  authority  that  a  lodging-house  keeper  like  the 
defendant  does  not  assume  responsibility  for  the  ffoods  of  his  lodgers,  as 
he  does  not  take  them  in  his  custody.  Also,  that  ii  defendant  was  bound 
to  take  the  same  care  of  plaintiff  s  i)roperty  as  a  prudent  person  takes  of 
his  own,  yet  that  plaintiff  was  guilty  of  negligence,  ana  therefore  de- 
fendant was  not  liable.    Swan  v.  Smith  (N.  Y.  C.  P.) 588 

15.  Res  ipsa  loquitur— When  maxim  not  applicable. 

The  maxim  res  ipsa  loquitur  has  no  application  in  the  case  of  an  acci- 
dent which  is  claimed  to  have  happened  through  defendant's  negligence 
where  the  cause  of  the  accident  is  known  to  a  certainty.  Brennanv. 
OardanCS.Y.V.T.) 604 

16.  Employers— Not  ll^ble  to  servant  for  damages  arising  through 
negligence  of  an  employee  who  is  a  fellow  servant. 

Where  plaintiff,  while  in  defendant's  employ,  is  injured  by  an  accident, 
he  cannot  recover  damages  from  his  employer  If  it  was  caused  by  the  neg- 
ligence of  his  fellow  servant.    Id. 

17.  Only  when  employee  is  acting  as  the  master. 

The  mere  fact  that  a  foreman  may  now  and  then  employ  a  man  for  his 
master's  service  does  not  make  him  at  all  times  the  altei*  ego  of  his  master. 
In  order  that  plaintiff  may  recover  damages  from  his  employer  for  an  ac- 
cident arising  through  the  negligence  of  such  foreman,  it  is  necessary  that 
he  should  prove  that  he  was  at  that  time  engaged  in  the  performance  of  an 
act  that  proi)erly  fell  within  the  sphere  of  duties  that  the  law  imposes  on  a 
master.    Id. 

18.  Oohtributory— Nonsuit. 

In  an  action  by  the  plaintiff  to  recover  damages  for  the  death  of  her  in- 
testate, alleged  to  have  been  caused  by  the  negligence  of  defendant  in 
operating  an  elevated  railway,  it  appeared  that  after  the  starting  of  the 
train  from  the  station,  and  while  it  was  in  motion,  the  deceased,  with  two 
other  men,  attempted  to  board  the  train;  the  two  others  succeeded  in  so 
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doing,  but  the  intestate  was  brought  violently  in  contact  with  a  pmjecting 
water  pipe,  receiving  injuries  thereby  which  caused  his  death.  The  evi- 
dence was  conflicting  as  to  whether  the  gale  of  the  car  platform  was  closed 
before  the  two  men  in  fron  reached  the  train,  or  was  pushed  open  by 
them.  It  appeared  f  om  the  testimony  given  tliat  the  deceased  was 
familiar  with  the  locality,  and  that  the  platform  was  well  lighted.  Held, 
that  the  deceased  was  guilty  of  contributory  negligence,  and  could  not 
recover.     Solomon  v.  Manhattan  Rvcay  Co,  (Ct.  App.) 638 

19.  Prima  facie  a  negligent  act  to  attempt  to  board  a  train  in  motion. 

It  is  presumptively  a  negligent  act  for  a  party  to  attempt  to  b  ard  a 
moving  train,  and  to  excuse  such  an  act  and  free  the  plaintiff  from  the 
charge  of  contributory  negligence  there  must  be  a  coerci  n  of  circum- 
st  nces  which  did  not  leave  the  passenger  in  the  free  and  unlrammeled 
possession  of  his  fac^ulties  and  judgment.    Id, 

20.  Contributory— Trying  to  enter  car  in  motion— Railroad. 

Where  in  an  action  for  damages  against  an  elevated  railroad  for  injuries 
resulting  in  death,  the  evidence  was  that  deceased,  intending  to  become  a 
passenger  of  a  train  of  said  railroad,  after  tliegate  was  closed  and  the  train 
m  motion,  had  hold  of  the  stanchions  of  the  platform,  climbing  to  them 
as  the  train  movc'd,  while  the  gateman  was  pushing  him  away,  and  that 
this  continued  until  deceased  received  the  injuries.  Udd,  that  the  defend- 
ant's motion  for  a  non-suit  should  have  been  granted,  (ktrd  v.  Manhattan 
Rway  Co  (Ci,  k.^p.)   ...   641 

21.  Master  and  servant — Assumption  op  risk  of  employment. 

Where  in  an  action  for  damages  for  injury  resulting  in  death  sustained 
by  an  employee,  the  evidence  was  that  the  employee  entered  the  service  of 
defendant,  in  his  rolling  mill,  and  remained  in  it  witJi  full  knowledge  of 
the  risk  and  danger  resulting  from  having  the  couplings  uncovered,  that  he 
was  a  skilled  workman,  accustomed  to  the  machinery  and  the  service  and 
having  the  capacity  and  ability  to  appreciate  the  consequences  of  Jeaving 
the  couplings  uncovered.  Held,  that  the  servant  took  upon  himself  the 
risk  of  injury  and  that  the  action  would  not  lie.  Sliaio  v.  Sheldon  (Ct. 
App.) 679 

22.  Charge  to  jury. 

Where  in  such  an  action  there  was  evidence  that  the  superintendent  had 
asked  deceased  if  he  wanted  the  couplings  covered  and  the  latter  declined 
the  precaution.  HeM,  that  if  the  testimony  was  believed  the  servant  took 
upon  hims'jlf  the  risks  of  the  omission  and  fn^d  the  emplt  yer  from  re 
siwnsibility,  and  that  the  jury  should  have  been  so  chargea.    Jd. 

28.  Action  for  damages  for  death  occasioned  by — Failure  to  con- 
nect death  with  negligence. 

In  an  action  brought  by  the  plaintiff  to  recover  damages  for  the  death 
of  the  intestate,  occasioned  by  the  negligence  of  the  defendant,  the  evi- 
dence showed  that  the  defendant  had  failed  to  restore  the  highway 
across  which  their  track  was  c^mstructed  to  such  a  state  as  not  unneces- 
sarily to  have  impaired  its  usefulness,  or  to  make  the  passage  to  its  bridge 
safe  for  the  public.  It  was  also  shown  that  the  decea^  was  found 
lying  on  the  track  under  and  near  the  bridge,  and  that  the  injuries  from 
which  he  was  sufferini^ — ^which  were  such  as  might  havek  been  occasioned 
by  a  fall  or  a  blow — were  the  cause  of  his  death.  Held,  that  it  was  not 
established  that  plaintiff's  intestate  was  affected  by  the  negligence  of  de- 
fendant, or  that  his  injuries  were  the  result  of  any  default  on  their  part; 
that  there  was  nothing  to  connect  the  injury  with  the  condition  of  the 
bridge,  or  with  the  failure  of  the  company  to  perform  its  duty  to  restore 
the  nighway  to  a  proiwr  state,  or  to  make  the  passage  of  the  bridge 
safe;  and  hence,  a  verdict  against  the  company  could  not  be  sustained. 
Qardiniery.  iV:  Y.  C.  and  H.  B,  E.  B.  Co.  (a.  App.) 693 

24.  Contributory  negligence— Non  suit —  Error  —  Question  for  jury. 
In  an  action  broueht  by  plaintiff,  as  administratrix,  to  recover  damage 
for  the  death  of  her  intestate,  alleged  to  have  been  bccaLsioned^by  the  neg- 
ligence of  defendant,  the  evidence  showed  that  the  deceased  on  a  dai^ 
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night  attempted  to  cross,  on  the  highway,  defendant's  track,  and  was  killed 
by  defendant's  engines.  This  crossing  was  generally  protected  by  gates 
during  the  time  ofpassing  of  any  train  or  engine,  but  on  this  occasion  the 
gates  were  up,  the  engine  which  struck  the  defendant  was  backing  slowly, 
and  was  not  furnish^  with  a  light.  Evidence  also  showed  that  one  B. 
shouted  to  deceased,  warning  him  of  his  danger.  Held,  that  plaintiff  was 
improperly  non-suited;  these  facts  showed  nef^lig^ence  on  the  part  of  the 
defendant;  the  raising  of  the  gates  was  an  intimation  to  the  deceased 
that  the  tracks  were  safe  to  cross.  That  it  was  for  the  jury  to  determine 
whether  or  not  decedent  heard  the  warning  given;  that  the  question  of 
his  negligence  should  have  gone  to  the  jury.  Liademan  v.  N.  Y,  C.  and 
B,E.B.RGo.(S\ip.  Ct.) 781 

20.  What  will  constitutb — Railroad  emflotees. 

Defendant's  employees  in  making  up  a  working  train,  backed  it  until  the 
rear  end  of  th3  last  car  projected  over  tlie  rail  of  the  A.  and  S.  R.  R.  On 
starting  forward,  the  last  two  or  three  cars  not  being  coupled  to  the  train, 
remained  standing.  The  plaintiff's  train  running  ahead  of  time,  in  obedi- 
ence to  an  order  received  from  the  superintendent  of  the  road,  and  at  a  rate 
of  speed  allowed  by  the  rules  of  the  road,  endeavored  to  stop  his  train  in 
time  to  avoid  a  collision;  being  unable  to  do  so  he  lumped  from  his  train 
just  as  the  crash  came.  Had  he  remained  he  would  not  have  been  injured. 
Held,  that  the  employees  of  defendant  were  not  running  a  road  in  actual 
operation  which  necessarily  crossed  the  track  of  plaintiff's  road,  and  that 
they  were  guilty  of  negligence.    Albert  v.  Sweet,  Jr.  (Sup.  Ct.) 788 

26.  Contributory  negligence— What  will  not  constitute. 

Held,  that  it  could  not  be  said,  as  a  matter  of  law.  that  the  plaintiff  was 
incautious  (under  the  rul'  s  of  the  company),  in  approaching  the  crossing. 
That  the  plaintiff  was  not  guilty  of  negligence  in  jumping  from  his  engine 
as  he  did,  the  act  being  done  under  the  sense  of  imminent  danger.    Id. 

S7.  Master  AND  servant — Accident — Defect  in  machinery— Negligence 

ON  PART  OF  SERVANT. 

Plaintiff  was  injured  while,  engaged  in  coupling  cars  on  defendant's 
road.  It  appeared  that  the  bumpers  of  the  two  cars  which  he  attempted 
to  couple  were  not  on  the  same  level.  In  such  a  case  it  was  customary  to 
use  a  crooked  link,  which  would  correct  the  difficulty  arising  from  such 
difference  in  height;  such  links  were  on  hand  on  this  occasion,  but  the 
plaintiff  used  the  straight  link  instead,  trusting  in  his  ability  to  lift  it  so  as 
to  effect  the  connection.  Not  being  able  to  do  this,  he  let  go  the  link,  and 
was  coming  from  between  the  cars  when  his  hand  was  smashed  between 
the  dead  woods,  pieces  of  wood  projecting  either  side  of  the  bumpers  to 
receive  the  blow  in  case  the  cars  should  strike  together.  Held,  that  assum- 
ing the  defects  in  the  bumper  to  be  the  cause  of  the  accident,  yet  the 
plaintiff  exposed  himself  knowingly  and  negligently  to  the  danger  and 
should  not  recover.  OoodHch  v.  N.  Y.  C.  and  U.  R.  R.  R.  Co.  (Sup.  Ct.) 
774 

NEW  TRIAL. 

1.  New  trial. 

Motion  for  a  new  trial  <  n  the  ground  of  newly  discovered  evidence  will 
be  denied  when  such  evidence  is  merely  cumulative,  and  could  with  dili- 
gence have  been  produced  at  the  trial.     Taylor  v.  Pinckney  (Sup.  Ct.)  158 

2.  Practice — Action  to  recover  real  property — Code  Civil  Pro..  § 

1525— Rents  and  profits  need  not  be  paid  as  condition  for  a  new 
trial. 

Where  the  complaint  in  an  action  to  recover  real  property  demanded 
judgment  for  the  possession  of  the  premises  and  for  $200,  the  plaintiff's 
damages,  by  the  withholdinsr  the  said  premises  by  defendant  and  use  of 
the  same,  and  the  plaintiff  had  judgment  thnt  she  recover  of  the  defendant 
$72  for  the  wrongful  detention  and  withholding  of  said  real  estate  from 
her.  Hi  Id,  that  the  damaires  asked  for  and  adjudged  included  the  rents 
and  profits,  and  need  not  be  rnid  as  a  condition  u^T  a  new  trial  under  Code 
Civil  Procedure,  §  1525.     RU  ey  v.  Rice  (Sup.  Ct.) 168 
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8.  BXJBBOGATB— POWKB  TO  OBAlTr  NEW  TBIAL  OB  KKHKAHnfffl — CO0B  ClYIL 

Pbo.,  §  2481,  8UBD.  6. 

By  the  Code  of  Civil  Procedure,  §  2481,  subd.  6,  the  surrogate  has 
power  to  grant  a  new  trial  or  new  hearing  for  fraud  or  newly  discovered 
evidence,  or  other  sufficient  cause,  but  by  the  same  subdivision  he  is  confined 
in  the  exercise  of  this  power  to  like  cases  and  manner  as  a  court  of 
record  and  of  general  junsdiction.    Matter  of  Krauz  (Sup.  Ct.) 297 

4  Motion  for,  on  minutes  of  trial  judge  ~  Code  Civil  Pro.,  §  999  - 
Non-suit. 

A  non-suit  having  been  ordered  on  the  motion  of  the  defendant,  the 
plaintiff  moved  for  a  new  trial  upon  the  judge's  minutes,  which  motion, 
was  entertained  by  the  trial  judge  and  denied;  from  that  order  the  plaint- 
iff appealed  to  the  ^neral  term,  which  appeal  is  yet  pending;  subsequently 
the  plaintiff  moved,  at  a  special  term  held  by  the  trial  judge,  for  an  order 
vacating  the  order  entertaining  plaintiff's  motion  for  a  new  trial,  and  also 
the  order  denying  the  same.  An  order  was  granted  setting  aside  both  of 
these,  and  from  this  the  defendant  appeals.  Held,  that  by  Code  Civil  Pro- 
cedure, §  999,  the  trial  judge  may  in  his  discretion  entertain  a  motion  upon 
his  minutes  at  the  same  term  at  which  the  trial  was  had  to  set  aside  a 
verdict  and  ^rant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the  evidence,  or 
contrary  to  law;  but  that  there  bein^  no  verdict  in  this  case,  the  trial  judge 
had  no  jurisdiction,  and  the  order  denying  the  new  trial  was  void.  Firti 
National  Bank  of  Union  Mills  v.  Cter*  (Sup.  Ct.) 488 

5.  Power  of  court  to  correct  an  error  in  the  mode  of  procedure — 

Code  Civil  Pro.,  8  728. 

Held,  that  the  order  setting  aside  the  plaintifTs  order  entertaining  plaint- 
iff's motion  for  a  new  trial,  and  also  the  order  denying  the  same,  was 
properly  granted.  The  court  may  in  any  stage  of  the  action,  before  or 
after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  it  deems 
just,  correct  any  mistake.  Code  Civil  Ftocedure,  §  728.  The  decision  of 
a  motion  is  not  regarded  in  the  light  of  res  adjiidicata  with  the  same  strict- 
ness as  in  the  case  of  judgm  nt.    Id. 

6.  Appeal— Reversing  order  granting — When  appeal  from,  well  not 

BE  dismissed. 

An  appeal  maybe  taken  directly  to  the  court  of  appeals  from  a  judgment 
entered  on  a  veraict  after  a  decision  by  the  general  term  reversing  an  order 
granting  a  new  trial,  and  from  the  oraer  of  reversal,  and  such  appeal  will 
not  be  dismissed  for  want  of  jurisdiction.  Wiedmer  v.  iV.  T,  Elevated  R,  R, 
a?.  (Ct.  App.) 678 

7.  Order  for,  in  criminal  cases — Appeal  from  by  people  not  allowed 

—Code  Crim.  Pro.,  §  618. 

On  an  appeal  bv  the  people  from  an  order  granting  a  new  trial  in  a 
criminal  case,  Held,  that  the  granting  of  a  motion  for  a  new  trial  involves 
a  decision  of  fact  rather  than  law,  and  that  when  such  a  decision  has  been 
made  favorable  to  the  defendant,  the  people  shculd  have  no  right  to 
app^,  unless  such  ri^ht  is  unquestionably  given.  That  the  right  of  the 
people  to  appeal  is  limited  to  the  cases  speciSed  in  Code  Crim.  !m.,  §  518, 
and  that  an  order  for  a  new  trial  is  not  an  order  in  arrest  of  judgment. 
PeopUY,  Beckwiih  (^\ii^,  Ct.) 759 

NEW  YORK  (CITY  OF). 
1.  Street  RAiLROADfr—SouTHERN  boulevard— Laws  1867,  chap.  295— Not 

REPEALED. 

The  provisions  of  the  law  of  1867  for  the  opening  of  the  Southern 
Bouleviurd,  forbidding,  except  for  the  purposes  of  crowing  the  same,  the 
laying  or  constructing  of  any  railway  or  tramway  on  any  part  thereof,  is 
not  repealed  by  the  general  street  railroad  act  of  1884,  and  such  boulevard 
is  still  exempt  from  having  laid  upon,  except  to  cross  it,  the  bracks  or 
tramway  of  any  surface  railroad  company.  H,  B.,  JT.  and  Jr.  B,  B.  Co.  v. 
a,  B.  B.  B.  Co.  (^\xp.  Qi.) 81$ 
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Sl  Taxes  and  absbssmbnto— Jurisdiction— Pbtition  op  property  owners 
—Laws  1878,  chap.  885,  §  115. 

An  assessment  for  regulating  and  paving  a  street  in  New  York  city, 
althou^  valid  on  its  face,  is,  nevertheless,  void  for  want  of  jurisdiction, 
if  not  based  upon  a  petition  of  a  majority  of  the  property  owners,  as  re- 
quired by  the  charter,  bee  Laws  1878,  chap.  885,  §  115.  Jieaj  v.  Mayor,  etc., 
of  New  York  (Ct.  App) 657 

8.  Illegal  tax— Action  to  recover  back— Laws  1874,  chap.  812— Laws 
1858.  CHAP.  888. 

Laws  1874,  chap.  812,  amending  Laws  1858,  chap.  888,  which  declares 
that  no  suit,  etc.,  shall  be  commenced  for  the  vacation  of  any  assessment 
in  the  city  of  New  York,  and  which  confined  property  owners  *'to  their  ^ 
remedies  in  such  cases  to  the  proceedings  under  the  act  hereby  amended," 
only  applies  where  there  is  an  existing  lien  created  by  the  assessment,  and 
did  not  take  away  all  remedy  to  recover  back  money  wrongfully  extorted 
under  an  illegal  assessment.    Id, 

4.  Vacatino  assessment. 

An  assessment  having  been  imposed  without  jurisdiction,  it  is  not  essen- 
tial that  it  should  be  first  vacated  in  order  to  enable  a  person  to  recover 
back  the  money  paid  therebn.    Id. 

See  Taxes  and  Assessments,  5,  6,  7,  8;  Street  Cars,  1;  Nuisance,  4,  5,  6, 
7,  8;  Office  and  officers,  2,  8,  4. 

NEW  YORK  COMMON  PLEAS. 

1.  General  term— Will  not  ordinarily  reverse  jttdoment  of  lower 

court  on  testimony  alone. 

Ordinarily  the  general  term  will  not  reverse  a  judnnent  in  the  court 
below  on  the  testimony  alone,  if  there  is  sufi^cient  evidence  to  support  it, 
even  if  on  the  whole  evidence  they  might  arrive  at  a  different  conclusion, 
otherwise,  however,  whenever  the  testimony  is  palpably  insufficient.  Fixam 
Y.  Browni^.Y.  C.  P.) 008 

2.  Case  FOR  REVERSAL. 

Held,  that  in  this  case  the  comi)ensation  demanded  is  so  disproportionate 
to  the  services  rendered,  and  the  contract  insisted  u^Hon  by  the  plaintiff  so 
unusual,  the  court  deem  it  their  duty  to  carefully  review  the  evidence,  and 
after  such  review:  JTeld,  that  the  iud^ent  should  be  reversed  and  a  new 
trial  ordered  in  court  below.  Followmg,  Macniffe  v.  Ludington,  18  Abb. 
N.  C,  407. 

NON-SUIT. 

Negligence— Contributory  negligence  —  Non-butt —  Error— Question 
FOR  jury. 

In  an  action  brought  by  plaintiff,  as  administratrix,  to  recover  damages 
for  the  death  of  her  intestate,  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  defendant,  the  evidence  showed  that  tiie  deceased  on  a  dark 
night  attempted  to  cross,  on  the  highway,  defendant's  track,  and  was  killed 
by  one  of  defendant's  engines.  TTiis  crossing  was  generally  protected  by 
ffates  during  the  time  of  passing  of  anv  train  or  engine,  but  on  this  occasion 
ue  eates  were  up,  the  engine  which  struck  the  defendant  was  backing 
slowfy,  and  was  not  fumisDed  with  a  light.  Evidence  also  showed  tliat 
one  D,  shouted  to  deceased,  warning  him  of  his  danger.  HM,  that  plaint- 
iff was  improperly  non-suited;  these  facts  showed  negligence  on  the  part 
of  the  defendant;  the  raising  of  the  g^tes  was  an  intimation  to  the  deceased 
that  the  tracks  were  safe  to  cross  That  it  was  for  the  jury  to  determine 
whether  or  not  decedent  heard  the  warning  ^ven,  that  the  question  of  his 
negligence  should  have  gone  to  the  Jury.  Lxndeman  v.  N.  i,  C,  arid  U 
RB,  O.  (Sup.  Ct.) 781 

N.  T.  Eep  ,  Vol.  m.        112 


Digitized  by 


Google 


890  Index. 

NUISANCE. 

1.  Injunction — Railroad  coipANY. 

An  engine  house  erected  adjoining'  a  private  residenoe,  and  rendering  it 
uninhabitable  by  the  smoke,  gas  and  dust,  is  a  nuisance  for  which  an  ac- 
tion for  damages  will  lie,  and  a^nst  which  a  court  of  equity  will  grant 
an  injunction.    CoggaweU  v.  N,  F.,  N,  H,  and  H  B,  B  Co,  (Ct.  App  )    56 

2.  Statutory  aANcnoN 

The  statutory  sanction  which  will  justify  an  injury  to  private  property 
must  be  express,  or  must  be  given  bv  clear  and  unquestionable  implication 
from  the  powers  expressly  conferred  so  that  it  can  fairiv  be  said  that  the 
legislature  contemplated  the  doing  of  the  very  act  which  occasioned  the 
'  jury    Statutes  in  derogation  of  private  rights  must  be  strictly  construed. 


fr" 


3   Laws  op  1888.  chap.  143,  §  6 

The  authority  conferred  upon  the  defendant  by  Laws  of  1888,  chapter 
143,  §  6,  was  not,  however,  broadly  construed  a  legislative  sanction  to 
commit  a  nuisance  upon  private  property.    Id. 

4.  New  York  (city  of)— Arcadb  railway— Prtvatb  nuisancb— Injunc- 

tion—Parties. 

When  an  act,  besides  being  a  public  nuisance,  will  be  specially  injurious 
to  several  separate  owners  of  real  estate  they  can  join  in  an  action  to  re- 
strain the  creation  of  the  nuisance.  A»tor  v.  If,  i.  Arcade  Railway  Co, 
(Sup.Ct.) 188 

5.  Numerous  parties— One  or  more  may  bub  for  all — Code  Civ.  Pro., 

§44S. 

Where  the  question  is  one  of  a  common  or  general  interest  of  many  per- 
sons, or  where  ihe  persons  who  might  l)e  made  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  for  the  benefit  of  all,  and  the  various  allegations  in  the  com- 
plaint in  relation  to  the  damages  which  will  be  caused  to  such  other  parties 
are  not  irrelevant.    Id. 

6.  Complaint— Allegations  in. 

Where  the  plaintiff  does  not  sue  in  behalf  of  the  mimicipaUty,  aUega- 
tioiis  as  to  the  amount  of  taxes  paid  ihe  city  are  irrelevant.    Id, 

7.  Public  nuisance. 

A  railroad  constructed  under  an  unconstitutional  act  is  a  public  nuisance. 
Id, 
8  Private  nuisance— Allegations  op  facts  showing  damage 

A  private  individual  cannot  maintain  an  action  to  abate  or  restrain  a 
public  nuisance  unless  specially  injured,  and  if  the  complaint  does  not  set 
forth  facts  to  establish  this  it  is  demurrable.    Id, 

OFFICE  AND  OFFICER. 

1.  Corporation— Ofpicer  of— Action  by,  for  salary. 

The  plaintiff  was  treasurer  of  the  defendant  corporation,  which  during 
his  term  of  office  was  consolidated  with  another,  thereby  reducing  plain- 
tiff's duties  as  an  officer  in  the  former  so  that  they  were  merely  nominaL 
Held,  that  the  salary  allowed  to  an  officer  of  a  corporation  is  presumed  to 
be  for  services  performed  by  him  as  such;  and  that  where,  with  the  con- 
sent and  co-oi)eration  of  such  officer,  all  the  property,  business  and  fran- 
chise of  ihe  corporation  are  sold,  so  that  he  has  no  further  duty  to  perform, 
the  contract  as  to  salary  will  be  deemed  to  be  cancelled,  althoueh  the 
corjwration  itself  is  not  dissolved.  This  rule,  however,  is  inapplicable 
where  there  are  duties  performed  for  the  companv  by  the  officer  in  virtue 
of  his  office,  no  matter  how  fiw  and  slight  those  duties  may  be.  Rodney 
V.  Southern  R.  R.  Am.  (N.  Y.  C.  P.) 564 

3.  New  York  (city  of) — Salaries  op  police  justices,  etc.— Power  of 
COMMON  COUNCIL  TO  INCREASE— Laws  1860,  CHAP,  508,  §  26— Laws  1869, 
CHAP.  876,  §  11 
By  the  Laws  of  1860,  chapter  508,  section  26,  certain  additional  duties 
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are  imposed  on  the  police  juatices  in  the  city  of  New  Yotk,  and  a  further 
provision  is  as  follows:  **  And  for  the  additional  dujties  imposed  in  this  act 
the  common  council  or  hoard  of  supervisors  in  said  city  and  county  may 
increase  the  compensation  of  any  officer  mentioned  herein."  In  December, 
1862,  the  common  council  increi^ed  the  salary  of  police  justices  from  $3,500 
to  $5,000  per  year.  By  the  Laws  of  1869,  chapter  876,  section  11,  it  was 
enacted  that  '*  the  common  council  or  any  head  of  department  of  the  city 
of  New  York,  is  hereby  prohibiied  from  creating  any  new  office  or  depart- 
ment, or  increasing  the  salaries  of  those  now  in  office  or  theif  successors, 
except  us  pro  video  by  acts  passed  by  the  legislature."  Subsequent  to  the 
passage  of  this  act  the  common  council,  by  resolution,  increased  the  salaries 
of  police  justices  from  $5,000  to  $10,000  yearly.  Held,  that  the  power 
,  given  by  the  act  of  1860,  to  increase  salaries,  was  not  one  which,  to  promote 
the  public  good  or  carry  out  a  definite  public  policy,  was  required  to  be 
continuously  possessed  or  repeatedly  exercised;  tb&t  in  view  of  the  addi- 
tional duties  imposed,  power  was  given  to  increase  the  salaries,  and  that  the 
exercise  of  this  power  was  meant  to  be  once  for  all.  Cox  v.  Mayor,  etc,,  of 
New  York  (Ct.  App.) 6TO 

3.  Legislative  acts— Rule  of  conbtruction— Ratification  of  acts  pbb- 

viously  illegal  must  be  clear. 

It  is  a  rule  of  construction  that  the  le^lature  is  presumed  to  hsve 
knowledge  of  the  facts  directly  involved  in  its  acts;  but  most  of  all  the  col- 
lateral and  remote  facts  invoived.  Souna  policy  requires  that  legislative 
ratification  of  what  was  previously  unlawful  should  be  found  in  plain  lan- 
guage, and  not  left  to  uncertain  implication  and  doubtful  inferences.  Laws 
of  1870,  chapter  388,  page  888,  authorizing  the  mayor  and  comptroller  to 
fix  the  salaries  of  civil  justices  at  a  salary  not  exceeding  the  salary  then 
paid  to  police  justices,  did  not  ratify  a  salary  previously  illegally  granted 
by  the  common  council  to  police  justices.    Id, 

4.  Voluntary  payment  of  illegal  salary — Cannot  be  recovered. 

Payments  of  a  salary  illegally  increased,  when  made  voluntary  in  good 
faith  without  mistake  of  fact,  cannot  be  recovered.    Id, 

OLEOMARGARINE. 

Indictment— Instructions  to  jury— Laws  1885,  chap.  458,  §  7. 

The  defendant  was  indicted  under  Laws  1885,  chap.  458,  §  7,  for  the 
sale  of  oleomargarine.  The  trial  judge  charged,  *'If  you  believe  that 
the  defendant  did  sell  this  article  called  oleomargarine,  and  that  it  was  not 
a  production  of  pure,  unadulterated  milk,  or  cream  of  the  same,  then  he 
committed  an  offense  under  the  law."  Hdd,  error  that  whether  the  oleo- 
margarine manufactured  by  the  defendant  was,  or  was  not,  an  imitation  or. 
semblance  of  butter  became  the  material  inquiry,  but  was  withheld  from 
the  jury.  Earl  and  Andrews,  JJ..  dissenting.  People  v.  Ai^nsberg 
(CtApp.)... 621 

PATENT  RIGHTS. 
'1.  Infringement  of— Action   for  — State  courts  have  no  jurisdic- 
tion OP. 

The  federal  courts  are  vested  with  the  exclusive  iurisdiction  in  cases  of 
an  infringement  of  patent  rii^hts,  and  state  courts  have  no  power  to  re- 
strain infringements  of  patents,  even  though  the  question  of  jurisdiction  is 
n^t  raised  by  the  defenaant,  nor  dees  the  expiration  of  the  patent  during 
the  pendency  of  the  suit  give  the  state  court  in  which  it  is  pending  any 
juriiSiiction  in  the  matter.  Wilcox  &  Gibbs  v.  Kimse  dt  Mwphp  (N.  \ 
C.P.) .: : 590 

2.  Whatever  secured  by  is  free  to  public  at  the  expiration   of 
the  patent. 

Whatever  is  patented  to  any  inventor  and  exclusively  enjoyed  by  him  or 
his  assigns  during  the  term  granted  by  the  letters  patent,  is  free  to  the 
public  at  the  expiration  of  the  term.    Id. 
8.  Trade  mark— Cannot  be  acquired  in  a  mechanical  structure. 

A  trade  mark  cannot  be  acquired  in  a  useful  mechanical  structure,  or  in 
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apart  of  a  mamifactaied  article     So  hdd  in  the  case  of  a  portion  of  a  sew* 
ing  machine  formed  like  the  letter  G.    Id. 

PARKS. 
See  Taxes  and  Assesbhents,  8. 

PARTIES. 

1.  New  Yobk  (ottt  of)  —  Abcadb  bailway  —  Private  NUiflAircB  —  In- 
junction. 

When  an  act,  besides  being  a  public  nuisance,  will  be  speciallj  injurious 
to  several  separate  owners  of  real  estate  they  can  join  in  an  action  to  re- 
strain the  creation  of  the  nuisance.  Aator  et  al.  v.  Arcade  B(Ul%Day  Co^ 
(Sup.Ct.) 188 

8.  Numerous  parties— One  or  more  may  sue  for  ali/— Code  of  Civil 

Procedure,  §  448. 

Where  the  question  is  one  of  a  common  or  general  interest  of  many  per- 
sons, or  where  the  persons  who  might  be  made  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  for  the  benefit  of  all,  and  the  various  allegations  in  the  com- 
plaint in  relation  to  the  damages  which  will  be  caused  to  such  other  parties 
are  not  irrelevant.    Id, 

See  Decedents  Estates,  8,  4. 

PARTNERSHIP. 

See  CoNSPntACY,  1»  2,  8;  Evidence,  26,  27,  28,  20;  Assignicent  fob  Benefit 
OF  Creditors,  4,. 5,  6. 

PAYMENT. 

1.  Presumption  of— Equitable  set  off — Statute  of  ldotations. 

Money  received  by  a  creditor  from  his  debtor  in  over-payment  on  a  con- 
tract, must  be  deemed  to  be  money  in  his  hands  for  the  use  of  the  debtor, 
the  debtor  is  entitled  to  its  application,  and  the  creditor  must  be  presumed 
to  have  applied  it  in  payment  on  a  subsequent  indebtedness  between  the 
parties  the  moment  it  accrued.  The  existence  of  means  of  payment  in  the 
hands  oi  the  creditor  and  the  lapse  of  time  are  conclusive  evidence  of  an 
actual  discharge  of  the  accruing  debt,  or  are  of  themselves  facts  which  re- 
quire  p  court  of  equity  to  adiudge  such  application  to  have  been  made. 
The  creditor  cannot  plead  the  Statute  of  Limitations  as  to  such  money  when 
sueing  for  the  subsequent  debt.  Belden  v.  State  of  New  York  (Ct. 
App) 8 

9.  Debt. 

Where  a  party  pays  part  of  a  debt  to  another  under  the  mistaken  belief 
that  he  \z  the  agent  of  the  creditor  it  does  not  discharge  the  debt.  Maguire 
Y.8elden(Ct.  App.) 54 

PENAL  CODE. 

1-  Sections  72,  725— Criminal  law— New  Tore  city  common  council- 
hen— Consolidation  ACT  of  1882 

Section  58  of  the  consolidation  act,  passed  July,  1882,  is  superseded  by 
the  Penal  Code,  section  72,  and  the  crime  of  bribery  committed  by  a 
member  of  the  common  council  of  the  city  of  New  York  is  d^ned  and 
made  punishable  by  that  section .    Peopie  v  Jaehne  (Ct  App.) 11 

8.  Effect  of  section  2148  of  consolidation  act  on  Penal  Code. 

The  provision  in  section  2148  of  the  consolidation  act,  that  the  Penal 
Code  (futhough  enacted  before  the  consolidation  act)  is  '  to  have  the  same 
effect"  upon  the  consolidation  act  "  as  if  it  had  been  passed  after  that  act," 
does  not  transcend  the  power  of  the  legislature.  It  subordinates  the  oon- 
solidation  act  to  the  Penal  Code  wherever  the  two  are  in  conflict.   Id, 
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&   PSNAL  Ck)DB  EMBBACES  PB0TIBI0N8  AS  TO  BRIBBRY  OP  ALL  PUBLIC  OFFI- 
CERS. 

The  sections  of  the  Penal  Code  as  to  bribery  are  so  comprehensive  as  to 
incltide  within  their  provisions  all  public  officers  within  the  state  of  what- 
ever character  or  grade.    Id, 

4.  How  FAR  CHARTER  ACTS  REPEALED  BY  PeNAL  CoDE. 

Section  725  of  the  Penal  Code  was  not  intended  to  except  from  its  opera- 
tion all  penal  provisions  in  charier  acts,  and  that  they  should  remain  in 
force  unaffected  by  the  Penal  Code.  It  is  to  be  construed  as  saving  only 
those  penal  provisions  of  charter  acts  which  are  not  covered  by  ihe  provis- 
ions of  the  renal  Code.     Rapallo  and  Earle,  JJ.,  dissenting.    Id, 

5.  Section   178 — Insurance   (life) — Action   on  policy — Suicide  not  a 

violation  of  the  criminal  law. 

The  defendant  is  a  corporation  doing  the  business  of  life  insurance  on 
the  assessment  plan.  This  action  is  brouj^ht  on  a  policy  of  insurance  by 
which  the  defendant  within  sixty  days  after  evidence  of  the  death  of  D. 
was  to  pay  the  plaintiff  $5,000  from  the  death  fund  of  the  society  at  the 
time  of  said  death.  Provision  was  also  made  that  when  the  death  fund 
should  be  insufficient  a  call  ^ould  be  made  on  members,  etc  The  policy 
further  provided  that  it  should  be  void  if  the  member  named  therein 
"shall  die  *  *  *  in  violation  of ,  or  attempt  to  violate  any  criminal  law 
of  any  state  or  country  in  which  the  member  herein  may  be."  D.,  the 
member  named  in  the  policy,  committed  suicide.  Htld,  that  the  deceased 
did  not  die  in  violation  of  or  attempt  to  violate  any  criminal  law  of  the 
state,  although  the  attempt  to  commit  suicide  is  made  a  crime  (Penal 
Code,  §  173);  yet,  if  successful,  it  is  suicide  and  no  crime.  Learned,  P. 
J.,  dissenting.    Da/iTow  v.  Family  Fund  Society  (Sup.  Ct.) 745 

6.  Sections  193, 195  — Criminal  law — Practice— Indictment  for  man- 

slaughter. 

An  indictment  under  Penal  Code,  §§  198  and  195,  which  in  substance 
charges  that  the  prisoner  by  certain  culpable  negligence,  acts  and  omissions 
in  the  construction  of  certain  buildings  which  he  erected  in  the  city  of 
New  York,  which  acts  are  specified,  killed  and  occasioned  the  death  of 
one  Walters.    Held,  good.    People  v.  Buddensieck  (Ct.  App ).  .......  664 

7.  Sections  528,  544— Criminal  law— Larceny— False  pretenses  — In- 

dictment— Code  Crim.  Pro.,  §  275. 

Under  the  provisions  of  section  528  of  the  Penal  Code,  an  indictment  in 
the  ordinary  common  law  form,  which  charges  a  felonious  stetding,  etc., 
sufficiently  describes  the  criminal  intent  ^ch  an  indictment  is  also  a 
sufficient  allegation  of  the  facts  required  by  Code  Crim.  Procedure,  §  276 
to  enable  the  prosecution  to  prove  the  commission  of  a  larceny  by  false 
pretenses  or  color,  or  aid  of  a  false  token  in  writing.  People  v.  Jjumar 
(Sup.  Ct.) 490 

8.  Evidence. 

In  such  a  case  proof  that  "A"  made  verbal  fake  repTesentatfona  as  to 
the  solvency  and  ability  to  pay  of  '*  B,"  are  not  within  the  provisiooB  of 
section  544  of  the  Penal  Code.    Id, 

9.  Indictment  under — ^Misdemanor— What  not  regarded  as  material 

ERROR  m. 

The  defendant  was  indicted  under  Penal  Code  §  600,  which  declares 
that  an  officer  of  any  bank  who  knowingly  overdraws  his  account  with 
such  bank  and  thereby  wrongfully  obtains  the  money,  notes  or  funds  of 
such  bank  is  guilty  of  a  misdemeanor.  Held,  that  where  the  time  of  the 
commission  of  the  offense  charged  as  laid  in  the  indictment  was  not  so 
distant  from  the  true  time  as  to  mislead  the  defendant,  the  variance  was 
not  material.    People  v.  Clements  (Sup.  Ct.) 700 

10.  Evidence  of  offense— What  not  sufficient. 

Held,  that  the  mere  possession  by  the  bank  of  a  check  drawn  by  the  de- 
fendant would  presumptively  show  a  credit  in  favor  of  the  bank  on  an 
accounting  between  the  bank  and  the  defendant,  but  that  the  prosecution 


Digitized  by 


Google 


894  Index. 

in  proviiig  a  criminal  charge  against  the  defendant  must  show  that  the  de^ 
fendant  did  by  means  of  that  check  wrongfully  obtain  money.    Id, 

11.  Interpretation  op  language  op  statute. 

Jleldf  that  the  word  "wrongfully"  imjilies  more  than  a  mtr owant  of 
funds  in  the  bank,  because  such  want  of  funds  is  previously  expressed  in 
the  statute  by  the  word  'overdraws."    Id.- 

PENALTY. 

Building  laws— Laws  1885,  chap.  456,  g§  30,  505. 

The  defendant,  pursuant  to  Laws  1885,  chap.  456,  §  30,  submitted  to 
the  superintendent  of  buildings  specifications  and  plans  for  buildings 
which  he  proposed  to  erect;  these  were  approved  and  the  buildings  coai- 
plied  with  the  plans  in  every  respect,  except  as  to  the  thickness  of  the 
chimney  breasts.  Laws  1885,  clmp.  456,  g  505,  provides  a  penaltj'  for 
erecting  buildings  in  violation  of  the  methods  of  construction  required  by 
said  act,  and  also  a  penalty  for  any  violati  n  of  the  provisions  of  the  title. 
Held,  that  there  was  no  penalty  created  and  imposed  for  non-conformity  to 
the  plans  and  speci'i cations  filed  and  approved  in  the  matter  of  chimney 
breasts.  That  a  penalty  must  be  express! v  created  and  imposed  by  statute, 
and  cannot  be  raised  by  implication,  tire  Department  v.  Braender  (X. 
Y.  C.  P.) 580 

PERSONAL  INJURY. 
Damages— EVIDENC3E. 

In  action  to  recover  damages  for  personal  injuries  the  plaintiff,  a  manu- 
facturer of  clothing,  testified  that  he  made  contracts  for  the  work,  got  tlie 
goods,  brought  them  home,  and  stiperintended  the  making  so  as  to  oe  sat- 
isfactory to  I  he  trade.  On  the  trial,  in  proof  of  damages,  he  was  allowed 
to  show  his  earnings  in  the  business,  upon  the  ^ound  that  his  personal 
skill,  experience  and  knowledge  were  required  m  it,  and  that  he  could 
have  employed  no  one  else  to  take  his  place.  Held,  that  such  evidence  was 
incompetent  Though  success  in  every  business  is  due  to  the  special 
fitness  and  aptness  of  the  men  at  the  head  of  it,  the  profits  do  not  depend 
solely  upon  the  skill  of  the  individual,  and  will  not,  therefore,  be  the 
measure  of  his  damages  when  he  seeks  to  recover  for  his  loss  of  time, 
ability,  and  opportunity,  to  earn  money  arising  from  personal  injury.  Maria 
^.  Lang  Island  R,  R.  Co,  (N.  Y.  C.  P.) 568 

PERSONAL  TAXES. 

No  DEMAND   NECESSARY  BEFORE   ACTION   BROUGHT— CONSOLIDATION  ACT  OP 


In  an  action  under  section  863  of  the  Consolidation  Act  to  recover  ar- 
rears of  personal  taxes,  it  is  not  necessary  to  aver  that  a  demand  has  been 
made.    McLean  v.  Manhat,  Med,  Co,  (N.  Y.  Supr.  Ct.) 550 

PLEADINGS. 
Actions  on  tort — Judgment  may  be  entered  against  one  op  several 

DEFENDANTS. 

In  an  action  on  tort  against  several  defendants  on  a  demurrer  to  the 
complaint  bj  one  of  the  oefendants:  Held,  wholly  immaterial  to  examine 
the  complaint  for  the  purpose  of  ascertaining  whether  a  good  cause  of 
action  was  stated  against  the  other  defendants  lor  the  reason  that  in  action 
on  tort  where  several  defendants  are  joined,  judgment  may  be  entered 
against  either  against  whom  a  cause  of  action  is  proved.  Buffalo  Oil  Co.  v. 
Standard  Oil  Co.  (Sup.  Ct.) 450 

Master  and  servant — Responsibility  of  master  for  the  torts  op 
the  servant — extent  of. 

As  to  the  acts  of  the  servant  within  the  general  scope  of  his  employment 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the 
furtherance  of  that  business  and  the  nuister's  interest,  the  master  will  be 
responsible  whether  the  act  be  done  negligently,  wantonly,  or  even  wil- 
fully.    Id. 
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8.  COBFOBATIONS. 

A  corporation  may  be  liable  even  when  a  fraudulent  or  malicious- 
intent  in  fact  is  necessary  to  be  proved;  the  fraud  or  malice  of  its  author- 
ized agents  being  imputed  to  the  corporation.    Id, 

4  Pleading. 

The  plaintiff  in  stating  his  cause  of  action  against  a  corporation  may, 
and  should,  state  the  acts  complained  of  as  being  the  acts  of  the  corpora- 
tion itself,  and  it  is  not  necessary  nor  proper  to  add  in  the  complaint  that 
they  were  done  by  and  thiough  the  authorized  agent  oi  the  corpora- 
tion.   Id, 

6.  Supplemental  answer — When  allowed— Code  Civ.  Pro.,  §  544 

The  complaint  contained  three  counts,  one  on  a  promissory  note  made 
by  one  B  and  defendant  to  plaintiff;  to  this  defendant  interposed  an  answer 
which  was  served  on  April  17,  1886,  the  action  having  been  commenctd  on 
March  3d.  A  reply  to  the  counter-claim  contained  in  the  answer  was 
served  on  June  2d.  On  August  6th  defendant  noticed  a  motion  for  leave  ta 
serve  a  supplemental  answer,  which  was  argued  on  August  24th  and 
denied.  The  proposed  supplemental  answer  in  part  alleged  that  in  March, 
1886,  B  brought  an  action  in  the  justice's  court  against  the  plaintiff  herein, 
and  that  the  plaintiff  did  not  set  up  this  note  as  a  counter-claim,  and  that 
defendant  signed  the  note  as  surety  for  B,  of  which  plaintiff  had  notice  at 
the  time.  The  defendant  claims  that  by  a  neglect  to  interpose  this  note  as 
a  counter-claim,  plaintiff's  claim  thereon  became  extinguished.  And  that 
as  the  clai  n  against  the  principal  is  extinguished,  that  against  the  surety 
is  also.  There  being  no  doubt  that  this  answer  was  offered  in  good  faith, 
the  question  involved  being  important,  and  no  such  laches  appearing  as 
should  prevent  the  defendant  from  making  what  she  believed  to  be  a 
good  defense,  it  was  on  appeal  ordered  that  the  order  of  the  lower  court 
be  reversed  and  the  defendant  allowed  to  serve  her  supplemental  answer. 
Dusty  v.  Larmng  (Sup.  Ct.) 699 

PRACTICE. 

1.  Court  of  appeals— When  evidence  considered.' 

The  burden  of  showing  error  in  the  conclusion  of  a  referee  is  on  the 
appellant,  and  the  court  of  appeals  will  not  for  the  purpose  of  reversing  a 
ludgment  look  into  the  evidence  to  supply  a  fact  not  found.  If  a  finding 
is  unsupported  by  any  evidence,  it  is  an  error  of  law,  but  in  order  to  raise 
the  point  in  the  court  of  appeals  it  is  necessary  that  the  finding  should 
have  been  excepted  to.    Equitahte  Co-operatite  Co  v.  Il^see  (Ct.  App.)  100 

2.  EviDBNCB  —  Competency  —  Cross-examination  as  to  competency  — 

Striking  out— Code  Crv.  Pro.,  §  829. 

If  the  original  question  does  not  necessarily  show  the  incompetency 
of  testimony,  the  defendant  has  the  right  to  cross-examine  the  witness 
in  regard  to  the  answer,  without  waiving  his  objection,  and  when  from 
such  examination  the  testimony  appears  incompetent,  under  Code  Civil 
Procedure,  §  829,  it  should  be  stricken  out  on  motion.  Mills  v.  Kemochan 
(Sup.  Ct.) 152 

8.  Mortgage— FoRECLoscRE — Judgment. 

An  order  purporting  to  amend  a  judgment  regularly  obtained  in  an 
action  for  foreclosure,  *'  So  as  to  include  all  lands  descnbed  in  said  mort- 
gage, and  which  were  not  shown  upon  the  trial  to  have  been  released  from 
me  lien  of  said  mortgage,"  makino;  no  mention  of  the  lands  sought  to  be 
included  in  this  judgment,  is  wholly  noperative,  and  should  be  vacated 
The  judgment  determines  what  was  proved  on  the  trial,  and  to  render  the 
judgment  so  indefinhe  as  not  to  determine  the  land  actually  to  be  sold 
under  it,  but  to  leave  that  question  dependent  upon  what  had  occurred  on 
the  trial,  unknown  to  purchasers  and  always  a  matter  of  dispute,  should 
not  be  allowed      Veighte  v.  Slocum  (Sup.  Ct.) 158 

4  Jury  trial  must  be  awarded  upon  the  reversal  in  a  probate 
CASE— Code  Civ  Pro.,  §  2588. 
The  general  term  must  order  a  jury  trial  where  it  reverses  the  decree  of 
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the  surrogate  in  matters  of  probate.    It  has  no  other  power  under  Code 
Civil  Procedure,  §  2588.    VaUntim  v.  Valentine  (Sup.  Ct.) 154 

6.  Contract— Quantum  meruit — ^Whbn  one  can  recover  on. 

One  may  declare  on  a  special  contract,  and  failing  to  prove  such  may 
recover  on  a  gtumtum  meruit,   Taylor  v.  Pinckney  (Sup  Ct.) 158 

6.  AFProAviTS — Effect  of  omitting  venue  —  Amendment  —  Code  Civ. 
Pro  .  §  723. 

The  venue  of  an  affidavit  is  privna  facie  evidence  of  the  place  where  it 
was  sworn  to,  and  an  affidavit  wanting  a  venue,  or  a  statement  in  the 
jurat  as  to  where  it  was  taken  contains  no  evidence  that  it  was  s  .vom  to 
within  the  jurisdiction  of  the  officer  administering  the  oath,  and  it  is  prima 
facie  a  nulhty.  But  the  omission  does  not  invalidate  the  oath  or  render  it 
a  nullity  if  it  be  shown  that  it  was  duly  administered  by  a  proper  officer 
within  his  jurisdiction.  The  omission  may  be  supplied  by  amendment 
imder  Code  Civil  Procedure,  §  728.    Bnith  v.  CcUier  (Sup.  Ct.) 172 

7  Order— Recitals  in — Appeal. 

A  party  cannot  appeal  from  an  order  made  on  his  application  or  from 
terms  imposed  to  which  he  assented.  A  recital  in  an  order,  that  it  was 
made  on  consent  of  parties,  concludes  them  upon  appeaL  Smith  v.  Grant 
(CityCtN.Y.) 255 

8.  CoBT&— Referee's  report— Ei^unT  action. 

The  report  of  a  referee  was  sufficiently  full  to  permit  the  entry  of  judg- 
ment thereon  determining  the  issues  of  the  case.  The  report  not  awarding 
costs  none  could  be  adjudged  in  favor  of  or  against  either  party.  The 
referee  made  a  certificate  however  that  he  intended  to  award  costs  to  the 
plaintiff,  but  by  inadvertence  omitted  to  do  so.  Held,  that  the  practice  of 
sending  a  report  back  to  the  referee  to  supply  alleged  omissions  ought  not 
to  be  encouraged  and  if  allowed  in  any  case  it  should  be  only  for  some 
technical  or  clerical  omission  and  not  to  reinvest  him  with  juoicial  func- 
tions touching  the  case.  First  Nai.  Bank  West  Trey  v.  Leivy  (Sup.  Ct.),  208 

9  On  motion  to  set  aside  order. 

The  court  will  not  consider  an  application  to  set  aside  an  order  of  arrest 
on  the  ground  of  insufficiency  of  the  papers  on  which  it  was  granted,  and 
as  a  part  of  the  same  motion  an  application  to  set  aside  the  same  order  on 
new  affidavits.  In  such  case  it  will  only  regard  the  latter  application  and 
allow  answering  affidavits  to  be  submitted.  IRTi/ek  v.  Steinaw  and  Desuar^ 
(Sup.  Ct.) 849 

10.  New  trial— Motion  for,  on  minutbs  of  trl^l  judob-^odb  Civil 
Pro.,  §  999— NoN-surr. 

A  non-suit  having  been  ordered  on  the  motion  of  the  defendant,  the 
plaintiff  moved  for  a  new  trial  upon  the  judge's  minutes,  which  motion 
was  entertained  by  the  trial  judge  and  denied;  from  that  order  the  plaintiff 
appealed  to  the  general  term,  which  appeal  is  yet  pending;  subsequently 
me  plsdntiff  moved,  at  a  special  term  held  by  the  trial  judge,  for  an  order 
vacating  the  order  entertaining  plaintiff's  motion  for  a  new  trial,  and  also 
the  order  denying  the  same.  Aii  order  was  granted  setting  aside  both  of 
these,  and  from  this  the  defendant  appeals.  Meld,  that  by  Code  Civil  Pro- 
cedure, §  999  the  trial  judge  may  in  his  discretion  entertain  a  motion  upon 
his  minutes  at  the  same  term  at  which  the  trial  was  had  to  set  aside  a 
verdict  and  ^rant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the  evidence,  or 
contrary  to  law;  but  that  there  beine  no  verdict  in  this  case,  the  trial  judge 
had  no  jurisdiction,  and  the  order  denying  the  new  trial  was  void.  Fvnt 
Noit  Bankof  Union  Mm  Y.  Ctor*  (Sup.  Ct) 488 

11.  Power  op  court  to  correct  an  error  in  the  mode  of  procedure — 
Code  Cnr.  Pro.,  §788. 

Held,  that  the  order  setting  aside  the  plaintiff's  order  entertaining  plaint- 
iff's motion  for  a  new  trial,  and  also  the  order  denving  the  same,  was 
properly  granted.  The  court  may  in  any  stage  of  the  action,  before  pr 
after  judgment,  in  furtherance  of  justice,  and  on  such  tends  as  it  deems 


Digitized  by 


Google 


c 


Index.  €97 

Just,  correct  any  mistake.  Code  Civil  Procedure,  §  728.  The  decision  of 
a  motion  is  not  regarded  in  the  light  of  res  cufjudicata  with  the  same  strict- 
ness as  in  the  case  of  judgment.    Id. 

12.  Appeal — ^New  TRiAii— Effect  of  findings  on  previous  trial. 

Where  an  action  was  brought  to  have  a  judgment  obtained  by  one  P. 
agdnst  H.  C.  8.,  made  a  lien  upon  certain  real  estate  owned  by  W.  B., 
which  it  was  claimed  was  improved  and  paid  for  by  H.  C.  S.  The  trial 
resulting  in  a  judgment  in  favor  of  the  plaintiff,  which  was  affirmed  In 
the  general  term,  but  reversed  in  the  court  of  appeals;  and  on  the  second 
trial  the  findings  were  in  conflict  with  the  facts  as  found  by  the  court  upon 
the  first  trial  and  approved  by  the  general  term.  Held,  that  the  general 
term  will  not  reverse  the  judgment  upon  the  grounds  that  the  findings  are 
against  the  evidence,  where,  upon  the  last  tnS,  there  was  a  conflict  in  the 
evidence  and  the  findings  were  made  upon  such  conflict,  and  there  is  evi- 
dence which,  if  believed  by  the  trial  court,  fully  sustains  the  conclusions 
reached  by  it.    Underwood  v.  Cook  and  Sutcliffe  (Sup.  Ct.) 467 

18.  Code  of  Crv.  Pro.,  §§  611,  768,  780— Motions  and  orders— Orders 

UNDER  section  511,  THAT  ACTION  BE  SEVERED  AND  JUDGMENT  BE  GIVEN 
FOR  THE  PART  OF  PLAINTIFF'S  CLAIM  ADMITTED  MAY  BE  MADE  EX  PARTE. 

Where  defendant's  answer  admits  part  of  plaintiff's  claim,  an  order 
under  §  611,  Code  Civ.  Pro.,  that  the  action  be  severed  and  that  plaintiffs 
have  judgment  for  the  part  admitted,  may  be  msAe  ex  parte,  although  in 
general  it  may  be  better  practice  to  require  notice  to  be  given;  and 
where  the  defendants  are  not  prejudiced,  the  order  should  not  be  dis- 
turbed.   SIiawY,  Coleman(N,Y.  Supr.  Ct.) 584 

14.  Compulsory  reference— When  not  permitted. 

Plaintiff's  assignor  bought  upon  an  execution  against  G.  his  individual 
interest  in  the  firm  property  of  T.  &  H.,  of  which  firm  G.  was  a  member. 
Thereafter  upon  a  sale  upon  executions,  upon  judgments  against  the  firm, 
the  firm  property  was  sold  to  W.  for  a  sum  less  than  sufficient  to  pay  ttie 
firm  debts.  The  complaint  sought  to  set  aside  the  sale  as  fraudulent  and 
asked  that  the  vendee  account  for  the  use  of  the  property  and  its  value,  and 
that  his  iudgments  be  satisfied  out  of  such  assets,  and  that  the  balance  be 
paid  to  plaintiff,  who  claimed  to  be  entitled  thereto  under  an  execution  sale 
of  one  partner's  interest  in  the  irm;  the  complaint  also  asked  that  a  re- 
ceiver be  appointed  to  sell  the  property  and  give  the  plaintiff  two-thirds 
thereof,  that  being  the  proportion  of  the  capital  represented  by  the  interest 
which  the  plaintiff  had  acquired ;  a  partnership  accounting  was  not  asked 
for,  nor  was  the  'sole  surviving  partner  made  a  party.  JSeld,  that  the  only 
accounting  requisite  or  sought  was  as  to  the  value  of  the  property  fraudu- 
lently sola,  the  value  of  its  use,  and,  possibly,  the  insurance  received  on 
part  thereof  which  had  been  destroyed  by  fire ;  that  these  are  purelv  items 
of  damage  and  involve  no  long  account,  and  that  therefore  the  action  did 
not  permit  of  a  ^compulsory  reference.  Morrison  v.  Van  Bcnthuysen  (Ct. 
App.) 687 

See  Contempt,  6,  6. 

PRINCIPAL  AND  AGENT. 

Dealings  with  agent — ^Undisclosed  principal. 

The  evidence  on  defendant's  part  showed  tliat  while  G.  showed  his  card, 
disclosing  that  he  was  plaintiff's  sjilesman,  he  did  so  merely  as  a  reference 
as  to  his  responsibility,  that  he  dealt  exclusively  for  himself,  that  he  made 
no  sale,  in  the  strict  sense  of  the  word,  but  offered  to  supply  goods  in  pay- 
ment for  clothes,  that  he  stated  he  sold  for  others  besides  plaintiff,  and 
owned  goods  of  his  own,  that  defendant  did  not  know  the  good>  came 
from  plaintiff,  no  bill  or  invoice  coming  with  them,  and  that  the  clothes 
were  made  and  delivered  after  the  goods  were  received.  Held,  that  this 
was  a  case  in  which  G.  appeared  to  be  acting  on  his  own  account,  and 
disclosed  no  principal  save  himself,  and  defendant  was  entirely  justified  in 
his  dealings  with  him  as  such.    Hoosevelt  v.  Strolikoefer  (N.  Y.  C.  P.). .  578 
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PROMISSORY  NOTR 

1.  Made  by  wipe,  dated  and  payable  m  Connecticut,  discounted  in 

New  York— Liability  of  wife. 

The  defendant  and  her  husband  were  domiciled  in  the  state  of  New 
York,  he  went  into  Connecticut  and  tliere  signed  her  name  to  an  a  coni- 
modation  note,  dated  and  payable  in  Connecticut  to  the  order  of  a  firm  of 
which  lie  was  a  partner,  lie  was  authorized  by  her  to  do  so.  He  took  the 
note  to  New  York  and  there  liad  it  discounted  by  plaintiffs  and  recei\'od 
the  money.  Held,  that  the  note  had  no  inception  until  delivered  to  plain- 
tiffs, and  that  the  contract  was  therefore  imide  in  New  York.  Vi^igt  v. 
Brown  (Sup.  Ct.) 740 

2.  Capacity  to  contract— Determined  by  lex  loci  contractus. 

He'd,  that  being  by  the  Jaw  of  New  York  capable  of  entering  into  the 
contract,  the  law  of  the  place  of  the  performance  in  no  way  a&cted  the 
defendant's  capacity  to  contract.    Id, 

See  Statute  of  Limitations,  1. 
PUBLIC  ADMINISTRATOR 

1.  Circumstances  under  which  he  may  obtain  letters  of  administra- 

tion to  be  determined  by  consolidation  act  of  1882,  §227. 

The  Consolidation  Act  of  1882  (Laws  1882,  chap.  410),  section  227,  and 
not  the  Code  of  i  ivil  Procedure,  determines  the  circumstances  under  which 
the  public  administrator  of  New  York  county  may  obtain  letters  of  admin- 
tration  upon  a  decedent's  estate.    Estate  of  Brewster  (Sur.  Ct.) 283 

2.  Who  must  be  notified  of  application. 

This  section  requires  the  public  administrator  to  give  notice  of  his  inten- 
tion to  apply  for  letters  ot*  administration  to  only  such  rel;tives  of  the 
intestate  as  are  actually  entitled  to  a  distributive  sliare  of  his  personal 
estate.    Id. 

8.  Jurisdiction— Defects  can  be  taken  advantage  op  by  one  entitlbd 
to  administration. 

If  there  was  any  iurisdictional  defect  in  the  proceeding  of  the  public 
administrator  f  r  obtaining  letters  under  the  CoYisolidation  Act  of  1882, 
section  227,  because  of  which  tlie  surrogate's  action  is  absolutely  void,  a 
person  who  has  preferential  riffhts  to  letters  of  administration  can  avail 
himself  of  it  and  is  entitled  to  relief.    Id. 

4  Pacts  upon  which  jurisdiction  depends. 

The  facts  upon  which  jurisdiction  depends  arc  the  death  of  the  decedent, 
his  intestacy,  ^nd  the  presence  in  New  York  county  at  the  time  of  his 
death  or  afterwards  of  effects  belonging  to  his  estate.    Id. 

5.  Intestacy— Presumption  of. 

Intestacy  will  be  presumed  until  a  will  shall  be  proved  and  letters  testa- 
mentary grunted  thereon.     Consolidation  Act,  1882,  §  219.    Id, 

6.  Failure  to  notify— Who  can  take  advantage  of. 

Failure  to  give  notice  of  the  application  of  the  public  administrator  for 
letters  to  any  party  whose  right  to  letters  was  superior  to  his,  is  a  mere 
irregularity  which  does  not  vitiate  the  proceedings,  and  advantage  of  it 
can  be  taken  only  by  the  party  failing  to  receive  notice.    Id. 

RAILROADS. 
Taxes  and  assessments — Assbbsors— Rules  which  ooyEKN  them  in  maeiko 

ASSESSMENTS  OF  RAILROADS. 

One  of  the  chief  factors  ^n  determining  the  value  of  a  railroad  for  the 

Surposes  of  asse  sment  is  the  earnings  of  the  company  or  its  capacity  to 
o  busini»8s  and  the  return  of  a  fair  equivalent  to  its  stockholders  for  the 
money  invested.  In  assessing  the  real  estate  of  a  railroad  corp<Htition  the 
assessors  are  not  required  to  assess  it  as  an  isolated  piece  of  land,  but  each 
piece  of  property  is  to  be  estimated  in  conneciion  vnth  its  position,  its  inci- 
dents ana  the  business  and  profits  to  be  derived  therefrom.    It  is  to  be 
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regarded  as  part  and  parcel  of  the  whole  railroad,  and  the  whole  line  is  to 
be  taken  into  consideration,  its  capacity  for  earnings,  and  its  expenses,  etc., 
are  all  to  be  taken  into  account,  and  from  that  among  other  .hings,  is  to 
be  evolved  the  proper  amount  which  should  be  assessed  upon  the  compa- 
ny's property  in  each  town  through  which  the  line  passes.  Ptople  v. 
>r».rfcr(8up  Ct) 159 

2.  Costs— When  assessors  requikkd  to  pay— Laws  1886,  chap.  1,  §  6. 
WJiere,  Jis  in  this  case,  it  appeurs  tlxat  the  true  rule  of  law  upon  which  a 
valuation  should  be*  made,  and  the  facts  in  regard  to  a  specified  railroad 
company  as  to  its  earnings,  its  expenses,  its  bonded  indebtedness,  and  its 
failure  to  earn  any  dividends  were  all  before  the  assessors,  and  with  full 
knowledge  of  these  rules  <;f  law  applicable  thereto,  they  recklessly  and 
willfully  refused  to  be  guided  by  such  evidence,  or  to  be  bound  by  such 
rules,  and  made  their  assessments  at  what  the  court  determines  io  be  an 
erroneous  and  outrageous  valuation,  for  no  other  i  eason  tl.an  that  it  is  in 
their  \  ower.  in  the  first  instance,  to  thus  make  it,  they  will  be  required  to 
pay  cos:s  as  tlie  statute  permits.     Id, 

8.  Taxes  and   assessments — Railroad   commissioners — Expenses    op, 

ASSESSED  ON  IL\ILROAD  «Y  ASSESSORS  AND  COMPTROLLER  —  ThEIR- ACT 
QUASI  JUDICIAL — LaWS  1882,  CIIAP.  853,  5^  18. 

By  Laws  1883,  chapter  853,  section  13,  the  comptroller  and  state  assess- 
ors are  to  assess  on  each  of  the  railroads  in  this  state  the  expenses  of  the 
railroad  commissioners.  The  assessment  is  to  be  one  half  in  proi  ortion  to 
the  net  income  of  the  corporatijn  and  one-half  in  proportion  to  the  length 
of  the  main  track  or  tracks  of  the  road.  Held,  that  in  so  doing,  the  comp- 
troller and  assessors  act  in  a  quaH  judicial  cliaracter.  PeapU  ex  rel,  v. 
Clmpin  (Sup.  Ct.) 728 

4.  Erroneous  assessment — Determination  may  be  modified — Restitu- 

tion MAY  be  awarded. 

In  the  case  of  an  erroneous  assessment,  if  the  payments  have  been  vol- 
untarily made  by  the  railroad,  restitution  mav  be  awarded  and  the  oeter^ 
ruination  modified,  as  in  an  appeal  from  a  judgment.    Id, 

5.  Main  tracks — Meaning  op  the  words  used  in  the  statute. 

In  ascertaining  the  proportion  of  the  as>essment  to  be  laid  on  each  road, 
as  directed  in  the  latter  part  of  the  section,  the  comparison  was  to  be  made 
between  the  aggregate  of  the  lengths  of  the  several  main  tracks  of  each 
road  and  not  merely  a  single  one.    Id, 

6.  Appeal  from  determination — Who  entitled  to  be  hbabd. 

On  an  argument  to  modify  the  determination  made,  all  of  the  parties 
interested  were  entitled  to  be  heard.    Id, 

See  Taxes  and  Assessments,  7,  8. 

RAILROAD  COMPANY. 

1.  Contract  to  purchase  right  op  way — Power  ab  to  UAsmsR  op  pat 

MENT— Laws  1850,  chap.  140. 

The  statute  authorizes  a  railroad  corpo!ation  to  acquire  land  for  its 
track  and  other  neces  ary  purp  ses  by  voluntary  purchase,  or  by  condem- 
nat  on  (Laws  1850,  chapter  140),  and  an  agreement,  made  on  tbe  purchase 
of  rights  of  way,  to  pay  therefor  in  b<»nds  of  the  purchasing  corporation, 
sec  red  by  a  mortgtige  on  its  pr<  perty,  is  within  the  implied,  if  not  the  ex- 
press powers  of  a  railroad  corporation.  Although  the  line  is  not  located 
on  the  line  proposed  to  1  e  purchased,  and  U  in  fact  subsequently  located 
on  a  different  Ime,  this  change  of  purpose  does  not  affect  the  question  of 
corporate  power.    Munmn  v.  8,  O,  and  C.  R.  R,  Co.  (Ct.  App.) 81 

2.  Contracts  between  corporation  and  directors  voidable. 

A  contract  made  by  a  railroad  corporation  in  the  making  of  which  the 
dire  tors  participate,  is  void  ble  at  the  election  of  the  corporation,  if  any 
of  the  directors  so  participating  are  personally  interested  in  it     A  corpo- 
ration, in  order  to  defeat  a  contract  entered  into  by  directors,  in  whic 
one  or  more  of  them  had  a  priva  e  interest,  is  not  bound  to  show  that  the 
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influence  of  the  director  having  such  interest  determined  the  action  of  the 
board.    Id, 

8.  Promoters  of,  cannot  bind  corporations  by  contracts. 

The  promoters  of  a  corporation  are  not  iden  ical  with  the  corporation. 
The  corporation  is  at  liberty  to  refuse  to  sanction  contracts  made  uy  them, 
and  if  its  sanction  is  obtained  by  the  a  t  or  co-operation  of  interested  direc- 
tors, the  corporation  may  resist  an  action  for  specilic  performance.    Id. 

4.  Reorganization  op— Laws  1878,  chap.  710. 

The  plaintiff,  who  owned  most  of  the  bonds  of  a  partally  built  railroad, 
agreed  to  secure  the  foreclosure  of  the  mortgage,  purchase,  at  the  sale,  the 
property,  right  of  way,  franchise,  etc  ,  and  to  convey  it  to  a  railroad  com- 
pany proposed  to  be  organized.  Held,  that  it  was  not  an  arrangement 
for  the  reorganization  of  an  existing  railroad  within  Laws  1873,  chapter 
710.    Id, 

6.  What  are  matters  of  public  interest  to  the  people  of  the  state 
A  town  was  bonded  for  the  construction  of  a  railroad  upon  condition 
that  a  permanent  depot  should  be  erected  and  maintained  at  a  certain  point 
Ueld,  that  the  contract  rights  and  obligatiq^  are  in  any  proper  sense  a 
public  matter  in  which  the  people  of  the  state,  in  their  sovereign  capacity 
are  interested.  It  must  be  enforced  by  some  proceedings  tj  ken  on  behau 
of  the  town,  and  cannot  be  enforced  by  a  i:roceeding  instituted  by  the  atr 
tomey-general  on  behalf  of  the  people  of  the  state.  People  v.  Lome,  W. 
and  0.  B.  H.  Co.  (Ci,  App.) 89 

6.  Foreclosure  of  mortgage  on — Obligations  of  successors. 

The  contract  obligation  was  not  a  char^  or  lien  upon  the  property  of 
the  railroad,  and  would  not  pass  by  foreclosure  sale  to,  or  devolve  upon, 
the  railroads  that  were  its  successors.    Id, 

7.  When  it  can  abandon  one  of  two  of  itb  parallel  lines— Man- 

damus. 

When  a  railroad  company  owns  by  consolidation  two  lines  of  road  run- 
ning between  the  same  points,  and  can  substantially  accommodate  the  peo- 
ple of  the  state  by  operati.}g  one  line  between  those  points,  and  can  aban- 
don the  other  linj  without  any  serious  delriment  to  any  considerable  num- 
ber of  people,  it  should  not  be  compelled  by  mandamus  to  operate  both 
lines  at  a  great  sacrifice  of  money,  notwithstanding  a  few  individuals  are 
discommoded  by  the  discontinuance  of  one  line.     Id, 

8.  When  it  can  abandon  the  shorter  of  two  lines. 

After  consolidation  the  defendant  railroad  had  two  lines  from  P.  to  W., 
a  direct  line  seven  miles  long  and  a  circuitous  line  two  miles  longer.  It 
cou.d  accommodate  every  passenger  and  all  freight  at  said  P.  and  W.  by 
carrying  it  over  the  longer  line.  It  was  also  more  convenient  for  the  peo- 
ple of  the  complaining  town  to  reach  the  principal  market  towns  than  at 
any  previous  time.  The  cnly  difference  being  that  paasenge.s  had  to 
change  cars  at  a  different  station,  and  those  going  south  from  W.  ace 
obliged  to  travel  two  miles  further.  Held,  that  the  conrpany  would  not  be 
com^  elled  by  mandamus  to  operate  the  shorter  road.    Id, 

9.  Eminent  domain— Laws  op  1850,  chap.  140,  g§  21,  25. 

The  statute  authorizing  the  formation  of  railroad  corporations  confers 
powers  upon  su  h  as  are  organized  under  its  provisions  to  acquire  lands 
by  the  exercise  of  riglit  of  the  eminent  domain,  for  its  prospective  as  well 
as  present  uses,  provided  its  necessities  for  such  u  e  in  the  immediate 
future  are  established  beyond  a  reasonable  doubt.  Matter  of  Staten  Island 
B,  B,  Co,  ipi,  App.) 48 

10.  Public  use— Foreign  corporation. 

The  mere  fact  that  the  condemnation  of  land  will  benefit  a  foreign  cor- 
poration, is  no  reason  against  such  condemnation,  provided  that  the  party 
petitioning  therefor  presents  a  case  within  the  provisions  of  the  statute.  Id. 

11.  Liability  for  tickets  sold  over  other  roads  by  its  agents. 

Where  the  ticket  agent  of  the  U.  and  B.  R.  R.  R.  sold  plaintiff  a  ticket 
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to  New  York,  part  of  the  route  being  over  the  N.  Y.  C.  R.  R,  and  the 
ticket  purport  ng  on  its  face  to  be  issued  on  account  of  the  N.  Y.  C.  R.  R., 
but  the  agent  fa.led  to  properly  stamp  it,  and  plaiutiff  was  therefore  com- 
pelled to  buy  another  ticket  over  the  N.  Y.  C.  R.  R.  held,  that  the  U. 
and  B.  R.  R.  R.  was  liable  to  plaintiff  for  the  damage  caused  by  the  negli- 
gence of  ite  agent.     Ch-iffin  v.  Utica  and  B.  B,  B.  Co.  (Sup.  Ct.) 155 

See  Nuisance,  1,  2,  8. 

RECEIVER. 

1.  Op  joint  property — When  should  be  appointed. 

Where  one  of  two  persons  in  whose  name  the  title  to  real  property  stands 
but  for  the  benefit  or  both,  is  insolvent,  and  is  collecting  the  rents  and 
profits  and  expending  the  same  in  her  own  interest,  it  is  a  proper  case  for 
the  appointment  of  a  receiver.    Bocfie  v.  Lodie  (Sup.  Ct.) 500 

2.  Action  for  the  possession  op  real  estate — Commissions. 

These  actions  were  brought  to  recover  the  possession  of  real  estate,  the 
plaintiffs  claiming  to  be  entitled  to  the  possession  of  the  sLid  real  estate 
as  the  hei:s-at-law  of  their  father,  deceased,  subject  to  the  right  of  dower 
of  their  mother;  final  judgments  were  rendered  and  entered  in  favor  of 
the  plaintiffs.  Sometime  previous  to  tlie  determinations  of  these  actions, 
one  H.  M.  was,  by  order  of  the  court,  granted  upon,  consent  of  the  par- 
ties, appointed  receiver  of  the  rents  and  profits  of  the  said  real  property. 
On  two  occasions  the  receiver  filed  the  accounts  of  his  receivership,  to 
which  plaintiffs  excepted.  As  to  an  item  therein  objected  to,  Ileld,  that 
this  mi^ht  be  allowed  as  receiver's  commissions  upon  the  property,  but  not 
otherwise;  there  cannot  be  an  allowance  for  commissions  and  an  extra 
simi  for  receiver's  services.    Mf/ne8  v.  McDermott,  etc,  (N.  Y.  0.  P.). .  582 

8.  Propriety  op  employment  op  counsel  for  a  party  as  counsel  for 
receiver. 

The  general  rule  that  the  receiver  should  not  employ  the  counsel  of 
either  of  the  partes  to  the  litigation  in  which  he  is  appoint  d  is  subject  to 
this  limitation,  that  it  is  only  when  the  receiver  is  actmg  adversely  to  one 
of  the  parties  that  there  is  any  impropriety  in  his  employing  the  attorney 
of  the  others.    Id. 

4  Power  op  receivers  to  make  repairs  on  the  property  in  suit  with- 
out orders  of  court. 

By  the  orders  appointing  the  receiver,  he  being  directed  by  the  court,  if 
necessary,  to  apply  any  moneys  derived  from  any  of  the  several  pieces  of 
property  to  the  support  of  the  other,  and  having  made  certain  necessary 
repairs.  Held,  that  the  receiver  was  warranted  in  laying  out  what  he 
thought  necessary  for  repairs,  subject  to  the  allowance  of  such  sums  as'  he 
had  spent  for  that  purpose,  provided  it  should  appear  to  the  court  that 
they  were  reasonable  ana  proper.     Id. 

5.  Using  his  best  judgment  and  dealing  with  the  property  in  good 
faith  not  liable  personally. 

The  receiver,  in  conjunction  with  another  person,  having  used  one  of 
the  pieces  of  property  in  suit  as  a  boarding-house,  and  making  no  profit 
therefrom,  it  was  urged  by  the  plaintiff  that  he  was  personally  liable  for 
the  rental  thereof.  i/<"W,  that  although  this  method  of  managing  the 
property  n  ight  not  be  the  best,  yet  there  being  no  doubt  that  the  receiver 
exercised  his  best  judgment  and  in  good  faith  pursued  the  plan  which 
seemed  most  likely  to  yield  an  income,  he  was  not  personally  liable  for  the 
rental  of  the  property.    Id. 

5.  Costs  of  accounting — When  not  chargeable  with. 

Where,  upon  the  examination  of  the  accounts  of  a  receiver  and  the 
vouchers  relating  thereto,  no  misconduct  of  the  receiver  is  shown,  he  is 
not  chargeable  with  the  costs.    Id. 
7.  Liability  of  defendants. 

The  defendants  in  an  action  to  recover  possession  of  real  property  are 
not  liable  for  the  rental  value  thereof  after  a  receiver  has  been  appomteil 
and  entered  into  possession  thereof.    Id. 
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referees. 

1.  Report  as  to  facts  conclusive. 

A  referee's  repor|,  as  lo  facts  is  so  conclusive  as  to  require  the  clearest 
possible  proof  of  error  to  induce  the  general  term  to  overrule  it.  So 
much  depends  upon  the  appearance  oi  tlie  witnesses,  that  it  is  never 
safe  to  interfere  with  a  finding  on  a  question  of  fact,  liobirmon  v.  M^opkins 
(CityCt  N.  Y.) 267 

2.  Practice— Costs—Referee's  report— Equity  action. 

The  report  of  a  referee  was  suliiciently  full  lo  permit  the  entry  of  judg- 
ment thereon  determining  the  issues  of  the  case.  The  report  not  awarding 
costs  none  could  be  adjudged  in  favor  of  or  against  cither  party.  The 
referee  made  a  certificate,  however,  that  he  intended  to  award  costs  to  the 
plainti.T,  but  by  inadvertence  omitted  to  do  so.  Jleld,  that  the  practice  of 
sending  a  report  back  to  the  refeiee  to  supply  alleged  omissions  ought  not 
to  be  encouraged,  and  if  allowed  in  any  case  it  should  be  only  for  some 
technical  or  clerical  omission  and  not  to  reinvest  him  with  with  judicial 
functions  touching  the  case.  First  ^at,  Bk.  of  Troy  v.  Lety  (Sup.  Ct.)  298 

REFERENCE. 

1.  Order  foa  further  reference  and  new  report. 

Where  a  matter  has  been  duly  and  regularly  referred  oy  the  surrogate 
to  a  referee  to  hear  and  determine,  and  full  time  allowed  to  the  parties  to 
present  all  material  evidence,  no  fraud,  clerical  error  or  newly  discovered 
evidence  sufficient  for  a  court  of  record  to  grant  a  new  trial  upon  has  been 
alleged,  an  order  for  further  reference  will  not  be  sustained  upon  appeal. 
MatUr  of  Kram  {^\x^,  Ct.) 2J>7 

%,  Order  of,  unauthorized. 

An  order  appointing  a  new  referee  and  providing  that  testimony  taken 
before  a  former  referee  sliould  be  received  before  the  one  substituted,  is 
unauthorized  as  far  as  it  provides  for  the  reception  of  such  evidence. 
Oriffln  y,  Mijier  (N.Y.  Supr.Ct.) 521 

8;   WaiVBR    as  to  provisions  of  ORiMCR. 

By  a  failure  to  appeal  from  such  an  order,  a  party  waires  objections  to 
its  provisions.    Jd. 

4u  Witnesses— Further  examination  of — Discretionart. 

Whether  or  not  the  witnesses  whose  testimony  has  been  thus  received 
shall  be  examined  again,  is  a  matter  resting  in  the  discretion  of  the  referee 
and  not  reviewable.    Id. 

CL  Findings  of  referee   not  inconsistent — QpnaoN  expressed  ab  to 
subject  op  finding  immaterial. 

Findings  of  a  referee  tli  t  services  WTre  rendered  by  claimant  •*  as  a  do- 
mestic "  and  that  the  relations  of  claimant  in  decedent's  family  were  "  like 
those  of  a  daughter"  are  not  inconsistent.  Where  a  referee  finds  as  a  fact 
the  exi>tence  of  an  implied  contra- 1  his  opinion  about  an  understanding 
"not  amounting  to  a  contract"  is  immaterial.  Larkin  v.  Maa»a{Cx. 
App.) 642 

6.  Practice— Compulsory  reference— When  not  permitted. 

Plai.itiff's  assignor  bought  upon  an  execution  against  G.  his  individual 
interest  in  the  firm  property  of  T.  *&  H.,  of  which  firm  G.  was  a  member. 
Thereafter  upon  a  sale  upon  executions,  upon  judgments  against  tlie  firm, 
the  firm  property  was  sold  to  AV.  for  a  sum  less  than  sufficient  to  pay  the 
firm  d  :bts.  The  complaint  sought  to  set  aside  the  sale  as  fraudulent  and 
asked  that  the  vendee  account  for  the  use  of  the  propertv  and  its  value, 
and  that  his  jud^^ments  be  satisfied  out  of  he  assets,  and  tliat  the  balance 
be  paid  to  plaintiff,  who  claimed  to  be  entitled  thereto  under  an  execution 
sale  of  one  partner's  interest  in  the  firm;  the  complaint  also  asked  that  a 
receiver  be  appointed  to  sell  the  property  and  give  the  plaintiff  tviro-thirds 
thereof,  that  being  he  proportion  of  the  capital  represented  by  the  interest 
which  the  plaintiff  had  acquired;  a  partnership  accounting  was  not  asked 
for,  nor  was  the  sole  surviving  partner  made  a  partn  r.     Hdd,  that  the 
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only  accounting  requisite  or  sought  for  was  as  to  the  value  of  the  property 
fraudulently  sold,  the  value  of  its  use,  and,  possibly,  the  hisurance  received 
on  part  thereof  which  had  been  destroyed  by  fire  ;  that  these  are  purely 
items  of  damage  and  involve  no  long  account,  and  that  therefore  the 
ac  ion  did  not  permit  of  a  compulsory  reference.  Moirison  v.  Van  Ben- 
thuysen  (Ct  App.) ' 687 

7.  Execution — Moneys  collected  under,  in  hands  op  sheriff— Mat  bb 
disposed  of  by  court  on  motion  even  after  reference  ordered. 

OneMcC  ,  by  his  attorney  B.,  recovered  a  judgment;  execution  was  issued 
thereon,  a  levy  made,  a  part  of  the  judgment  was  collected  and  passed 
into  the  hands  of  t«e  sheriff.  A  dispute  arose  between  McC.  and  B.,  the 
former  claiming  the  money  in  the  sheriff's  hands,  and  the  latter  claiming 
the  same,  or  some  part,  by  viriue  of  an  assignment  to  him  from  McC. 
McC.  moved  at  special  term  for  an  order  directing  that  the  sheriff  pay  to 
him  instead  of  13.  An  order  was  granted  by  the  court  thai  the  money 
made  by  the  sales  be  paid  to  McC.  upon  his  giving  an  undertaking  with 
security  to  B.  conditioned,  among  other  things,  for  tlie  payment  to  him  of 
"  any  sums  or  claims  that  he  may  finally  establish  against  the  goods  sold 
by  the  sheriff."  It  also  provided  that  the  matter  be  referred  to  a  referee 
to  hear,  examine  and  decide  the  question  in  dispute,  the  amount  when 
fixed  by  the  referee  and  confirmed  by  the  court,  to  be  a  demand  for  which 
the  sureties  are  liable.  Subsequently,  and  pending  the  reference,  McC. 
executed  a  writing  acknowledging  the  execution  of  the  former  assign- 
ment, ratifying  it,  and  reassignmg  it  to  B.  Thereupon,  on  application  of 
B.,  the  court  terminated  tlie  reference  and  fixed  the  amount  due  the  ad- 
ministratrix of  B.  In  an  action  by  this  plaintiff,  the  successor  to  B.'s  in- 
le.est,  brought  against  the  sureties  on  McC.'s  undertaking  to  recover  the 
amount  fixed,  the  defendant  claimed  that  tie  matter  should  have  been 
determined  before  the  referee.  Nothing  is  said  in  the  undertaking  in 
regard  to  the  reference.  Held,  that  the  controversy  being  in  relation  to 
money  and  property  in  the  sheriff's  hands  under  the  execution,  was  one 
which  might  be  decided  by  the  court  on  motion,  that  the  reference  was 
made  only  to  relieve  the  court  from  the  taking  of  testimony,  and  that  the 
court  might  vacate  the  reference  and  take  the  matter  into  its  own  hands. 
ailenY.BuUard  (Sup,  Ct.) 735 

RELIGIOUS  CORPORATION. 

1.  Incorporated   under   act   op   1813   §  3 — Powers  op  trustees  sub- 

ject TO  CONTROL  OP    COURT  OP    EQUITY — LaWB  1875,   CHAP.   79 — LaWS 

1876,  CHAP.  176. 

The  relator,  a  minister  in  good  standing  of  the  religious  denomination 
and  organization  known  as  the  Methodist  Episcopal  Church,  was  in  due 
form  appointed  to  the  position  of  preacher  in  the  defendant's  district  and 
to  occupy  the  meeting  house  of  which  the  corporation  is  owner  fort  reli- 
gious purposes.  By  the  customs,  regulations  and  discipline  of  the  Meth- 
odist Episcopal  Church,  the  bishop  presiding  at  the  annual  conference  has 
power  to  and  is  obliged  to  make  the  appointment  of  preachers  for  the 
several  local  districts  within  his  conference.  The  trustees,  however,  re- 
fuse to  obey  the  appointment,  alleging  incompetency  of  the  appointee  as 
their  defense.  A  peremptory  writ  of  mandamus  was  obtained  by  the  re- 
lator directing  them  to  receive  him  as  preacher,  according  to  the  terms  of 
the  appointment.  Hid,  thit  by  Laws  of  1875,  chap.  79,  and  Laws  of  1876, 
chap.  176,  the  powers  of  trustees  of  any  church  organization  or  religious 
society  incorporated  under  act  of  1813,  section  3,  is  made  subject  to  the 
control  of  courts  of  equity,  so  far  as  may  be  necessary  to  enforce  the  pro- 
visions of  that  act     P«>p&  ex  rel.  Peck  v.  Connolly  (Sup. Ct.) 372 

2.  Mandamus. 

Held,  that  it  was  the  duty  of  the  trustees  to  receive  the  relatbr  as  the 
minister,  and  open  the  meeting-house  to  him  for  the  purpose  of  conducting 
divine  worship,  and  that  in  refusing  to  do  so,  the  trustees  violated  a  plain 
duty,  and  that  a  writ  of  mandamus  was  the  proper  remedy  to  put  the  re- 
lator in  possession  of  the  pulpit  to  which  he  was  entitled.    Id, 
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removal  of  cause. 

1.  To  United  States  circuit  court— Bond,  etc. 

The  bond,  on  removal  of  a  cause  to  the  United  States  circuit  court, 
should  be  mode  to  the  plaintiff  in  the  action,  and  not  to  the  people.  Grow 
V.  Winian  (City  Ct.  N.Y.) 281 

2.  Technical  objections  to  bond. 

The  Slate  court  cannot  arbitrarily  refuse  to  receive  bonds  on  removal  on 
technical  objections  thereto,  without  affording  the  applicant  an  opportunity 
of  correcting  the  error.    Id, 

8.  Irregularly  when  waived. 

Where  the  bond  is  irregular  in  form,  and  the  plaintiff  after  the  remova', 
receives  a  plea  from  the  defenda  t  entitled  in  the  United  States  circuit 
court,  and  admits  due  service  the.eof,  he  waives  the  irregularity.    Id 

REPLEVIN. 

1.  Undertaking  by  defendant — Code  Civil  Pro.,  g§  1698,  1704. 

In  an  action  to  recover  cliattels  the  affidavit  of  the  plaintiff  stated  only 
the  aggrejjate  value  of  the  chattels,  the  sheriff  replevied  only  a  part  of 
them.  iSld,  that  the  undertaking  of  the  defendant  should  be  lor  the 
return  of  the  articles  actually  replevied.  The  plaintiff  cannot  by  stating 
the  aggregate  value  compel  the  defendant  to  give  an  undertaking  for  the 
return  of  ^1  the  chattels  where  a  part  only  have  been  replevied  by  the 
sheriff.  Webber  v,  Manmi^^ui^,  Ci.)  177 

2.  Personal  property  —  Title  to  —  Fraud  —  Rescision  op  sale— Bona 

fide  purchaser. 

The  plaintiff  sold  property  to  the  defendant,  B.  P.  F.,  who  then  owned 
a  farm  in  the  town  of  M.  and  considerable  personal  property.  The  evi- 
dence tends  to  prove  that  the  plaintiff  was  in  'uccvl  to  sell  and  take  the  note 
of  B.  P.  F.,  without  an  indorser,  by  the  representations  of  B.  P.  F.  as  to 
his  responsibility.  Subsequently  B.  P.  F.  left  tlie  state  and  has  not  re- 
turned. Before  leaving  he  made  a  bill  of  sale  of  his  personal  property  to 
the  defendant,  A.  H.,  and  a  lease  to  him  of  his  farm,  reserving  a  privilege. 
The  evidence  tended  to  contradict  some  of  the  assertions  of  B.  P  F.  as  to 
his  own  responsibility.  The  defendant,  A.  R.,  is  in  possession  of  the  farm 
and  personal  propert v,  claiminix  the  latter  by  virtue  of  the  bill  of  sale.  The 
ury  having  found  that  B.  P.  F.  acquired  the  pr(n)crty  of  the  plaintiff  by 
Jraud,  on  appeal,  held,  that  the  sale  by  the  plaintiff  was  voidable  at  his  elec- 
tion, and  his  remedy  to  seek  restoration  oi  the  property  was  not  defeated 
by  the  transfer  to  A.*  R.  unless  he  was  a  bona  fide  purchHser,  and  the  burden 
was  upon  him  to  establish  such  a  relation  for  his  protection.  Mather  v. 
Fre  lorn  and  Bannei/  (Sup.  Ct.) 424 

8.  Payment  by  purchaser. 

If  the  sale  to  A.  R.  was  made  solely  for  the  purpose  of  vesting  title  in 
him,  a  payment  made  by  him  on  account  of  the  purchase  price  was  suffi- 
cient to  establish  his  purch  ise  as  made  in  good  faith  for  value,  there  being 
no  evidence  that  Im  was  cognizant  of  the  circumstances  *  f  B.  P.  F.*s  pur- 
chase and  h»i  was  not  obliged  to  m:  ke  inquiry  into  them,  but  the  circum- 
stances attending  the  taking  of  the  bill  of  sale  by  A.  R.  are  proper  for  the 
consideraUon  of  the  jury.   Id 

4.  ClIARiiE  TO  the  JURY. 

Where  the  court  has  substantially  charged  the  jury  with  a  certain  proposi- 
tion, it  is  not  required  to  rept  at  the  charge  as  to  the  proposition.    Id. 

5.  Contract  in  writing — E\TDEiNCE. 

The  fact  that  the  bill  of  sale  would  be  treated  as  the  ent'rc  contract  in  a 
controversy  between  the  parties  thereto,  does  not  necessarily  govern  the 
rights  baween  the  parties  to  this  action.    Id. 

6.  Evidence. 

The  fact  that  B.  P.  F.  was  indebted  at  the  time  he  left  was  competent 
as  showing  his  motive  for  disposing  of  his  property  and  leaving  as  he  did* 
Id 
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SAFE  DEPOSIT  C03IPANY 

ThEIB    LIABILITT    for    property    taken    from    safe    under    a    6EAR0H 

WARRANT  —  Duty  of  owner  op  property  —  Company  not  liable 

FOR  LOSS  OR  MISAPPLICATION  AFTER  SERVICE  OF  ATTACHMENTS  PLACING 
PROPERTY  IN  CU8TODIA  LE0I8. 

The  plaintiff,  on  the  15th  of  October,  1878,  had  in  a  tin  box  in  a  safe 
hired  of  the  defendant,  a  safe  deposit  company,  money,  bonds  and  other 
securities  of  the  value  of  $40,000.  On  that  day  this  property  was  taktn, 
against  the  pretest  of  defendant's  officers,  by  the  police,  under  a  search 
warrant,  in  which  some  of  the  securities  were  described,  and  was  placed  in 
the  custody  of  the  district  attorney.  There  it  rema  ned  for  eleven  months, 
though  attached  by  the  sheriff  soon  after  it  was  first  taken.  In  this  action 
against  the  defendant,  begun  on  October  14, 1879,  for  suffering  the  property 
to  be  taken  from  its  possession,  held,  that  defendant  was  under  no  obliga- 
tion to  resist  the  execution  of  the  search  warrant;  that  after  the  property  ^ 
was  delivei-ed  into  the  hands  of  the  officers  of  the  law,  the  plaintin  should 
have  instituted  appropriate  proceedings  to  recover  the  same  into  her  actual 
possession;  and  that  the  service  of  the  attachments  havine  placed  the 
property  in  cxtstodia  leofs,  the  defendant  is  not  responsible  tor  its  loss  or 
misappropriation.  Boo.rU  v.  tiuyvtsant  Safe  Deposit  Compavy  (Sup.  Ct.) 
.^ 607 

SET  OFF. 

1.  Costs— Not  subject  op  set  off — Property  op  attorney. 

The  plaintiff  brought  an  action  setting  up  three  causes  of  action;  a  de- 
murrer was  sustained  as  to  the  third  cause  of  action  and  overruled  as  to 
the  other  two;  upon  the  trial  of  these  causes  of  action  judgment  was  re- 
covered by  the  plaintiff;  the  judgment  sustaining  the  demurrer  as  to  the 
third  cause  of  action  was  affirmed  with  costs  upon  appeal,  and  the  plantiff 
moved  to  set  off  the  defendant's  judgment  against  the  plaintiff's  jud^ent. 
Held,  that  costs  are  the  property  of  the  attorney,  and  are  not  the  subject  of 
set  off;  that  the  right  to  set  off  one  judgment  against  another  is  not  allowed, 

♦       where  the  judgment  to  be  extinguished  is  for  costs  only.  '  iymith  v.  Chen' 
tror^A  (City  Ct.  N.  Y.) 265 

3.  Op  JOINT  debt  against  a  separate  debt  not  allowed. 

Courts  of  equity,  following  the  law,  will  not  allow  a  set-off  of  a  joint 
debt  against  a  separate  debt,  or  conversely,  of  a  separate  debt  against  a 
joint  debt.    Spoff&rd  v.  Ronan  (City  Ct.  N..  Y.) 272 

8.  Exceptional  rule — When  applies. 

The  exceptional  rule  which  permits  a  defendant  on  equitable  principles 
to  off-set  a  joint  demand,  existing  against  a  firm,  to  a  suit  brought  by  an 
individual  member  thereof  on  a  separate  demand  held  and  sueu  by  him, 
applies  only  where  all  the  members  of  the  firm  are  insolvent,  so  that  he  is 
remediless  at  law,  unless  allowed  to  plead  the  set-off  in  defence  of  such 
action  The  rule  is  founded  on  necessity  and  is  not  one  of  convenience 
only.    Id, 

4.  Assignments — Equitable   set   off — When   allowable  as  against 

assignee. 

A  court  of  equity  has  the  power  to  permit  an  equitable  set  off  in  cases 
not  within  the  statute  if  from  the  nature  of  the  claims  or  the  situation  of 
the  parties  justice  cannot  be  obtained  by  a  cross  action,  and  this,  even 
1hou*?h  the  debt  sought  to  be  set  off,  is  not  due  if  the  defendant  is 
insolvent.  Smith  v.  FcUon  (4  N.  Y..  419),  and  Littkfield  v.  The  Aba ny 
Omnty  Bank  (97  N.  Y  ,  581^  followed,  MaHin  v.  Knmmnller  (37  N.  Y., 
896),  3f  er  v.  Darts  (22  N.  Y.,  489),  and  C/iase  v.  Isaacs (o  Paige,  592, 594), 
distinguished.     HothscJiild  v.  Mack  (Sup.  (IJt.). 471 

SHERIFF. 
See  Execution,  5,  6. 

N.  Y.  Eep.,  Vol.  III.        Ill 


Digitized  by 


Google 


906  Index. 

SOUTHERN  BOULEVARD. 

New  York  (city  op)— Street  railroads— Laws  1867,  chap.  295— Not 
repealed. 

The  provisions  of  the  law  of  1867  for  the  opening  of  the  Southern 
Boulevard,  forbidding,  except  for  the  purposes  c' crossing  tlie  same,  the 
laying  or  coastructing  or  any  railway  or  tramway  on  any  part  thereof,  is 
not  repealed  by  the  general  street  railroad  act  of  1884,  and  such  boulevard 
is  still  exempt  from  having  laid  upon,  except  to  cross  it,  the  tracks  or 
tramway  of  any  surface  railroad  company,  it  B,,  M,  and  F.  B,  B»  Co.  v. 
8.B.B.B.  6^<?.  (Sup.  Ct.) 316 

SPECIFIC  PERFORMANCE. 

1.  Contract  by  executors — Power  op  sale. 

Where  the  executors  of  the  will  of  a  deceased  person,  empowered  by  the 
terms  of  the  will  to  sell  his  real  estate,  enter  into  an  executory  contract 
for  such  sale,  performance  of  such  contract  may  be  enforced  in  equity  at 
the  suit  of  the  purchaser  Such  a  contract  is  in  effect  an  execution  of  the 
power.    Bostwick  v.  Becich  (Ct.  App.) » 659 

3.  Mortgage  existing  on  property  the  subject  of  the  contract  no 

obstacle. 

The  existence  of  a  mortgage  upon  the  prorerty.ls  no  obstacle  to  the  ex- 
ecution of  the  cont  act,  as  a  purchaser  for  full  vulue  is  entitled  to  have  in- 
cumbrances removed  out  of  the  purchase  money.   Id, 

8.  Compensation. 

If  a  seller  of  land  is  not  able  to  comply  fully  with  tlie  contract,  either  in 
respect  to  the  quantity  of  land  or  tlie  exte- 1  oi  the  estate,  the  court  will,  at 
the  election  of  the  buyer,  decree  specific  performance  of  the  contract  so  far 
as  the  sapie  can  be  performed,  awarding  compensation  to  the  purchaser  by 
way  of  abatement  from  the  purchase  price,  lor  any  deficiency  in  title, 
quantity  of  land  or  other  matter  touching  the  estate,  the  value  of  which 
is  capable  of  being  ascertained,  and  thus  compei.sated  without  doing  in-* 
justice  to  either  party.    Id, 

4.  For  dower  right — Implied  consent. 

The  widow  of  the  testator  bein^  also  executrix,  and  as  such  one  of  the 
parties  to  the  contract  of  sale,  by  joining  therein  without  any  reservation 
of  her  dower  right,  consente  i  to  make  a  good  title  to  the  purchaser,  and  to 
look  to  the  purchase  money  as  a  substitute  for  the  land  for  her  dower  right 
therein.    Id, 

U.  Rent  of  premises— Belongs  to  purchaser  when — Interest. 

When  the  purchaser  is  ready  and  willing  to  perform  and  the  delay  is  on 
the  part  of  the  vendor,  the  purchaser  is  cnti  led  to  the  rents  and  profits 
from  the  time  when,  accordmg  to  the  terms  of  the  contract,  possession 
should  have  been  delivered,  or  if  the  vendor  has  remained  in  possession,  he 
is  chargeable  with  the  value  of  the  use  and  occupation  from  the  same 
period,  and  the  purchaser  is  chargeable  with  interest  on  the  purchase 
money  if  it  has  remained  in  his  hand  unappropriated.  But  where  it  has 
been  appropriated,  and  notice  thereof  given  to  the  vendor,  and  the  pur- 
chaser has  received  no  interest  thereon,  he  is  not  liable  to  pay  interest  to 
the  vendor.    Id. 

See  Contract,  13, 14,  15,  16, 17, 18,  20,  21,  23,  47. 

STATUTE  OF  DISTRIBUTION. 

A  divorced  wohan  is  not  the  widow  of  her  forher  husband  upon 
his  death. 

A  woman  who  has  procured  a  divorce  from  her  husband  on  the  ground 
of  adultery  is  not,  upon  his  death,  a  widow  within  the  meaning  of  the 
statute  of  distribution,  and  is  no  entitled  to  a  distributive  share  ot  liis  per- 
sonal estate,  or  to  letters  of  admi-tration,  or  to  notice  of  proceedings  for 
probate  of  his  will.     Matter  of  Ensign  (Ct.  App.) 74 
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STATUTE  OF  FRAUDS. 

1.  Contract. 

UMf  of  a  certaia  verbal  agreement  that  it  was  not  to  manufacture,  but 
to  sell,  and  was  within  Jie  statute  of  frauds.  Dedrich  v.  Leonard  (Sup. 
Ct.) 780 

2.  Acceptance  aio)  receipt. 

Held,  that  acceptance  and  receipt  imder  the  statute  of  frauds  are  acts, 
and  that  to  satisfy  the  requirements  of  the  statute  the  party  must  actually 
accept  as  satisfactory  and  receive  into  his  possession  some  part  of  the 
goods.    Id, 

STATUTE  OF  LIMITATIONS. 

1.  Promissory  notes— Endorsement  of  interest— Evidence. 

Endorsements  of  the  payii.ent  of  interest  upon  a  note,  if  proved  to,have 
been  made  at  or  about  tho  time  they  bear  date,  are  competent  evidence  to 
take  the  note  out  of  the  statute  of  limitations.  MUls  v.  Davis  (Sup.  Ct.  146 

2.  Code  Civil  Pro.,  §  890. 

Wliere  under  Code  of  Civil  Procedure,  section  390,  the  defendant  relied 
on  the  defense  that  an  action  against  him  on  the  note  in  suit  was  barred  by 
the  statute  of  limitations  of  the  state  of  Iowa,  the  court  properly  ^ided 
its  determination  by  the  decisions  of  the  Iowa  supreme  court.  Mrnie  v. 
TTo^sA  (N.  Y.  C.  P.) 576 

8.  Iowa  statute— Statute  op  repose. 

According  to  those  decisions  where  a  debtor  excuses  himself  from  pay* 
in^  a  debt,  alle^ng  inability,  it  is  Ileld  that  from  Hie  admission  of  in- 
ability and  the  implied  wilhngness  to  pay,  there  ma^  be  deduced  an  im- 
Elied  promise  to  jmj^,  which  revives  the  original  indebtedness.  There 
\  an  apparent  intention,  however,  to  construe  the  statute  as  one  of  repose 
and  to  hold  that  if  there  be  accompanying  circumstance  which  repel  the 
presumpii  n  of  a  promise,  the  demand  is  not  taken  out  of  the  operation  of 
the  statute.    Id, 

4.  When  statute  op  New  York  Stath  APPiiiEs. 

In  case  the  debt  was  barred  by  the  Iowa  statute,  no  action  could  bo 
maintained  in  this  state,  but  if  the  debt  was  not  barred  in  Iowa  the  statute 
of  limitations  of  New  York  might  nevertheless  be  a  bar. 

See  Payment,  1;  Will,  21,  22. 

STAY  OF  PROCEEDINGS. 

1.  When  action  on  bond  op  non-resident  executor  should  be  stayed. 

An  action  brought  on  a  bond  of  a  non-resident  executor,  the  principal 
breach  alleged  being  the  failure  to  comply  with  a  decree  of  the  surrogate 
for  the  payment  of  certain  moneys,  the  decree  having  been  affirmed  by  the 
supreme  court,  and  an  }ipx)eal  therefrom  taken  to  tlie  court  of  appeals.  On 
application  by  the  surety.  Held,  that  this  action  should  be  stayed  until 
after  the  d. termination  of  the  appeal  on  conditions.  Hood  v.  Hayward 
(Sup.  Ct.) 153 

2.  Execution  op  final  judgment  in  partition— What  stay  should  not 

BE  granted. 

The  execution  of  a  final  judgment  in  a  partition  suit,  which  directs  the 
distribution  of  the  proceeds  of  the  sale  of  the  sub;ject  of  the  action  should 
not  be  suspended  ( r  stayed  for  a  long  and  indefinite  period  upon  petition 
of  a  stramrer  to  the  action,  to  enable  him  to  see  if  he  cannot  in  another 
action  establish  a  lien  upon  such  proceeeds.    Piatt  vr  PlaU  (Sup.  Ct)  179 

STOCK. 

1  Contract— Construction  op— Subscription  for  stock — When  pay- 
able— Statute  op  limitation. 

Where  a  paper  signed  by  certain  persons  interested  in  a  company  stated 
the  capital  stock  of  th  company  was  25,(X)0  shares  of  $1(X)  each,  making 
in  all  $2,500,000;  that  it  had  already  been  paid  up  by  the  transfer  of  patents; 
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that  9,000  shares  of  the  stock  was  to  be  used  as  working  capital  for  the 
company,  "subject  to  the  order  of  tlie  bOMrd  ol  trustees  of  said  company, 
excepting  $50,000  of  the  proceeds  thereof  first  to  be  paid  to  us  from  said 
proceeds,  the  trustees  have,  with  our  consent,  offered  a  sale  of  6,000  of  said 
shares  for  the  purpose  of  raising  tlie  present  working  capital  and  payinc 
the  said  $50,000,  the  minimum  price  to  be  fifty  dollai-s  per  share,  and  said 
trustee,  wilh  the  appropriation  of  the  board  of  trustees,  now  offers  said 
6.000  shares  at  said  ii.inimum  price  of  fifty  dollara  a  sliare,  to  be  paid  as 
follows:  One-third  part  thereof  as  soon  as  the  whole  6,000  shares  shall  be 
subscribed  for,  and  the  remainuer  in  such  installments  as  the  boaid  of 
trusiees.may  call  for  the  same,  for  tlie  purposes  of  the  business."  The  de- 
fendant, together  with  others,  siffued  the  following:  *'We,  the  under- 
signed, hereby  subscribe  the  number  of  shares  cf  the  above  6,000  shares 
set  opposite  to  our  names  respectively  to  be  paid  according  to  the  terms 
above  set  forth,  but  this  subscription  not  to  be  binding  until  the  whole 
6,000  shares  shall  have  been  reliably  ubscribed."  Defendant  paid  the 
one-third  of  his  subscription  and  a  suit  was  brought  %>  collect  the  re- 
mainder. He  d,  that  the  wliole  subscription  became  due  and  payable  at 
once,  and  no  call  or  demand  before  action  was  necessai'y.  That  more 
than  six  years  having  elapsed  since  the  subscription,  the  action  was  barred 
by  the  statute  of  limitations.    Williams  v.  MiUer  (Sup.  Ct) 860 

2.  General  hule. 

The  general  rule  is  well  settled  in  this  state  that,  in  the  absence  of  a  con- 
tract, thus  to  make  the  payments  in  future  installments,  which  shall  not 
become  by  the  terms  of  the  contract  due  and  t)ayable,  until  some  future 
time,  subscriptions  become  due  and  payable  at  once,  and  no  call  or  de- 
mand before  action  thereof  is  necessary.  Hdd,  that  there  is  nothing  in  the 
language  of  this  contract  that  takes  the  case  out  of  the  general  rule.    Id. 

STOCKHOLDER. 
See  Corporations,  9,  10, 11. 

STREET  CARS. 

New  York  (city  of) — Licenses  to. 

Where  a  resolution  of  the  common  council  of  the  city  of  New  York 
after  reciting  certain  considerations,  provided  that  "the  said  parties  (The 
Third  Avenue  Railroad)  shall  pay  from  the  date  of  the  opening  of  the  said 
railroad  the  license  fee  for  each  car  now  allowed  by  law,  and  sliall  have 
licenses  accordingly."  He  d,  that  from  the  resolutions,  it  must  be  assumed 
that  both  parties  regarded  the  law  as  having  at  that  time  fixed  a  license 
fee;  and  there  being  at  the  t  me  of  the  \  assage  of  the  resolution  stages  or 
omnibuses  which  were  engaged  in  the  tians]x>rtation  of  passrngers  for 
compensation,  between  points  which  corresponded  very  nearly  with  the 
route  of  the  railroad,  and  those  vehicles  under  an  ordinance  of  the  com- 
mon council,  paid  an  annual  license  fee  to  the  city;  it  was  this  license  fee 
provided  for  by  this  ordinance  to  which  tlie  city  and  its  grantees  had  refer- 
ence, and  which  the  railroad  should  be  required  to  pay.  Mayor  v.  Third 
Avenue  It,  M.  Co.  (Sup.  Ct.) 181 

SUICIDE. 
See  Insurance  (life),  7,  8. 

SL^IMARY  PROCEEDINGS. 

1.  Unauthorized  Appearance  of  attorney— Undertaking — Code  Crv. 
Pro  ,  §  620. 

In  an  action  l)rought  by  P,  against  G,  and  another,  judgment  was 
entered  against  G.,  n  >  summons  or  complaint  having  been  served  upon 
her  and  no  one  having  been  authorized  to  apj^ear  as  her  attorney.  An  at- 
torney appeared  without  her  authority  and  judgment  was  entered  as  upon 
a  default  in  answering.  On  this  judgment  execution  was  i-sued  and 
premises  belonging  to  G  were  sold,  P  becoming  the  purchaser.     One  L. 
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having  obtained  a  judgment  against  G.  took  an  assignment  of  the  judg- 
ment irom  P.  and  redeemed  the  premises  before  mentioned,  receivmga 
sherifTs  deed.  Thereafter  he  brought  sununaiy  proceedings  to  eject  &., 
and  G.  brought  this  action  to  restrain  such  proceedings.  Held,  that  the 
•  proceedings  that  G.  seeks  to  restrain  are  not  proceedings  upon  a  judgment 
for  a  sum  of  money  and  that  an  undei taking  complying  with  the  pro- 
visions of  section  620  of  the  Code  of  Civil  Procedure  was  suflScient.  G^7- 
wian  V.  i^tfn^uje  (N.  Y.  Supr.  Ct.) 544 

£.  Injunction— Code  Crv.  Pro.,  §  2265 

A  court  of  equity  has  power  to  grant  an  injunction  before  a  final  order 
obtained  in  summary  proceedings.  This  power  may  be  implied  from 
section  2265  of  the  Code  of  Civil  Procedure.    Id, 

8.  Proof. 

The  plaintiff  in  this  action  can  show  that  the  appearance  for  her  in  the 
former  action  was  unauthorized  and  void.  ^ 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Practicb— Receiver— Power  op  bupremb  court  in  proceedings  bb^ 

forb  county  judoe. 

Since  the  Code  of  Civil  Procedure  has  changed  proceedings  supplement- 
ary to  execution  from  proceedings  in  an  action  to  **  special proceedii^gs," 
and  made  other  clianees,  this  court  has  not  p^wer,  when  proceedings 
are  before  a  county  juage,  to  order  the  debtor  to  execute  an  assignment 
of  lands  out  of  this  state  to  a  receiver  appointed  by  the  county  judge. 
Smith  Y.  Tozer{BM^,CX,) 164 

2.  Power  of  county  judge  to  hake  order— Code  Crv.  Pro  ,  §§  2488, 

2441,  2471. 

The  power  of  a  county  judge  to  make  such  an  order  is  doubtful,  and 
this  court  should  not  punish  the  debtor  as  for  a  contempt  in  not  obeying  it 
Code  of  Pro  ,  ^§  244,  279,  298;  Code  of  Civ.  Pro  §§  2438  2447.  2457, 
2464-2471  .  Fennery  Sulbom,  87  Barb  ,  610;  Boss  v.  Wigg,  86  Hun,  109, 
Mason  v  Hackett,  85  id.,  288,  egofnined.    Id, 

8.  Order  extending  receivership— Must  be  on  notice  to  judgment 
DEBTOR— Code  Crv.  Pro.,  §§  2464,  2466. 

Wliere  the  examination  of  a  judgment  debtor  in  proceedings  supple- 
mentary to  execution  was  taken  and  closed,  and  t&ree  days  thereafter  an 
order  was  entered  extending  a  receivership,  without  notice  to  the  judgment 
debtor:  Held,  that  such  order  was  unauthorized,  and  that  tlie  same 
reason  for  giving  notice  to  the  judgment  debtor,  on  the  appointment  of  a 
receiver,  applies  with  equal  force  to  an  application  extendmg  a  receiver- 
ship.    Bev^amin  v.  Myei's  (City  Ct.  N.  Y.) j^ 

4.  When  witness  may  be  examined  on  subpcena. 

A  witness  cannot  be  examined  r  n  subpoena  in  supplementary  proceed- 
ings until  the  institution  of  such  proceedings  by  the  service  upon  the  judg- 
ment debtor  of  an  order  for  his  examination,  and  the  court  nas  no  power 
to  dispense  with  such  service.    Id, 

5.  When  order  directing  judgment  debtor  to  transfer  property  to 

receiver  unauthorized  and  void. 

An  order  directing  a  judgment  debtor  to  transfer  property  to  a  receiver, 
based  upon  the  examination  of  a  witness  taken  without  notice  to  the  judg- 
ment debtor,  and  before  the  return  day  of  the  order  for  the  judgment 
debtor's  examination,  is  unauthorized  and  void.     Id, 

6.  Only  property  which  judgment  debtor  had  when  instituted,  can 

BE   reached— Future  earnings  cannot  be  reached— Code  Crv. 
Pro.,  J;§  2447,  2448. 

Supplementary  proceedings  onlv  operate  on  the  property  which  the 
judgment  debtor  had  at  the  time  they  were  instituted.  In  order  to  entitle 
a  creditor  to  an  order  directing  a  debtor  to  deliver  over  property  or  pay 
money,  it  must  affirmativeljr  appear  that  the  debtor  is  able  to  comply  with 
the  command  of  the  order  if  granted.    No  cou:t  has  power  to  anticipate 
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the  earnings  of  a  debtor,  or  to  direct  him  to  appropriate  future  earnings  to 
the  paymen*  of  a  julgment.  This  is  particularly  so  with  regara  to 
public  officers  on  grounds  of  public  policy.  Columbia  Institute  v.  Cregan 
fCitya  N  Y.) 287 

7.  Gambling — Judgment  dbbto:r  may  be  REQimiEDTO  state  when  an!) 

WHERE  HE  LOST  MONEY  BY  GAMBLING,  AND  NAMES  OP  WINNERS — PRIV- 
ILEGED WITNESSES— CODB  Civ.  Pro..  $^  2460. 

A  judgment  debtor  who  loses  money  at  gambling  or  other  games  of 
chance  may  on  supplementary  proceedings,  be  required  to  state  when  and 
where  he  1  )8t  his  money,  with  the  names  of  tlie  winners,  so  that  the  receiwr 
to  be  appointed  may  sue  for  and  recover  the  same  back  for  the  benefit  of 
Judgment  creditors  The  privilege  of  witnesses  in  such  case  is  removed 
by  section  2460  cf  Code  Civ.  Pro.,  and  the  protection  of  the  law  takes 
its  place       Steinliarty.  Farrell  {CMy  Ci,  N.  1.) 292 

8  Receiver— Real  hpoperty   op   judgbcent  debtor — Code  Crv.  Pro., 

g§  2447,  2468 

In  proceedings  supplementary  to  execution  a  receiver  of  the  property  of 
the  judgment  deb:or  was  appointed,  the  order  directing  tlie  debtor  to  ex- 
ecute and  delivei  to  the  receiver  *•  a  proper  assignment  and  conveyance  of 
all  his  lands  and  real  estate  wherever  the  same  are  situated,  and  particu- 
larly "  certain  lands  situate  m  anollier  state.  This  order  was  duly  filed  and 
recorded,  and  the  receiver  having  qualified  served  the  defendant  with  such 
order  and  thereafter  presented  to  him  for  execution  quit-claim  deeds  of 
the  lands  without  the  state,  and  request  d  him  to  execute  them,  which  he 
refused  to  do.  Held,  that  the  power  of  the  judge  in  jiroceedings  supple- 
mentary to  execution  is  wholly  dependent  upon  the  statute.  The  statu  e 
(Code  Civ  Pro.,  §  2447)  does  not  authorize  the  judge  to  order  the  applica- 
tion towards  the  payment  or  the  delivery  or  transfer  to  the  receiver  for 
such  purpose  of  any  other  than  personal  property  The  direction  in  the 
order  to  assign  or  convey  the  real  property  without  the  state  whs  not  within 
the  power  of  the  judge.  The  judge  may  appoint  a  receiver  in  whom  the 
property  of  such  debtor  vests  by  force  of  statute  subject  to  certain  excep- 
tions.   Code  Civ.  Pro.,  §  2468.    Brrdth  v.  Tozer  (Sup.  Ct.) 86a 

9  Code  Civil  Pro.,  §  2468. 

All  the  real  property  vested  in  the  receiver  is  that  embraced  within  the 
exec  ition  in  the  Code  Civil  Procedure,  section  2468,  and  its  8itu$  must  be 
in  this  state.    14, 

10.  Contempt. 

The  judgment  debtor  was  not  guilty  of  contempt  in  disobeying  the  part 
of  the  order  directing  the  assignment  and  conveyance  of  the  lands  with- 
out the  slate.    Id, 

SURETY. 

Contempt — Fraudulent  surety— Wiien  may  be  punished. 

Courts  cannot  permit  the  course  of  justice  to  be  stayed  or  prevented  by 
fictitious  or  fraudulent  bail,  and  where  an  imposition  has  been  successfully 
practiced  by  an  incompetent  and  worthless  surety  appearing  in  open  coiurt 
and  insisting  on  his  sufficiency  under  oath,  the  fraudulent  surety  will  be 
punished  by  a  fine  to  the  end  that  the  loss  occasioned  be  made  good  if  pos- 
sible    DiamandY  Knoevfel(Ci  CourtN.  Y.) 291 

SURROGATE  COURT. 

1.  Practice — On  appeal,  general  exception  useless. 

An  exception  to  a  surrogate's  decree,  and  each  and  every  part  of  it,  ia 
useless  as  It  indicates  no  sjiecifie  error.  Angetine  v.  Jackson  (Ct.App.)  64S 

2   Appeals  prom  surrogate's  decree,  Code  Civil  Pro.,  §  2545. 

By  section  2545  of  the  Code  of  Civil  Procedure,  the  practice  upon  ap- 
peals from  a  surrogate's  decree,  upon  the  trial  of  an  issue  of  fact,  is  assimi- 
lated to  that  upon  appeals  from  a  judgment  rendered  by  a  court  or  referee, 
and  specific  errors  and  the  exact  questions  intended  to  be  reviewed  must 
be  pointed  out  to  be  available  on  api>eal.   Without  some  exception  to  some 
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ruling  or  determination,  tlie  general  term  is  powerless  to  reverse  the  de- 
cree.   Id. 

Bee  Appeal,  1;  Trustee,  1,,  2,  8-  Executors  and  Administrators,  6,  21. 

SURROGATE 

1.  Power  to  grant  new  trial  on  rehearing — Code  Civil  Pro.,  §  2481, 

SU^D   6. 

By  the  Code  of  Civil  Procedure,  §  2481,  subd.  6,  tl;e  surrogate  haa 
power  to  grant  a  new  trial  or  new  lienring  for  fraud  or  newly^iscovered 
evidence  or  other  sufficient  cause,  but  by  the  same  subdivision  he  is  con- 
fined in  the  exercise  of  this  power  to  like  cases  and  manner  as  a  court  of 
record  and  of  general  jurisdiction.    Matter*  of  Kram  (Sup.  Ct.) 297 

2.  Executors  and  administrators  —  Power  op  surrogate  to  direct 

AND  control— 2  Rev.  Stat  ,  2.0,  Sec.  1,  Subd  3. 

Power  has  been  given  the  surrogate  by  2  Rev  Stat.,  220,  sec  1,  subd.  8, 
to  direct  and  control  the  conduct  of  executors  and  administrators  so  far  as 
necessary  for  the  protection  and  safety  of  the  property  committed  to  their 
hand,  and  to  promote  its  preservation  until  distributed.  Matter  ofOilmun 
(Sup.  Ct.) 342 

8.  Power  over  securities 

Where  securities  of  an  estate  are  not  entirely  safe  or  free  from  risk  while 
they  remain  in  the  possession  of  the  ■  executors,  the  surrogate  has  power  ta 
order  them  deposited  in  a  place  of  safety  named  by  him  there  to  remain 
until  the  further  order  of  the  surrogate's  court.    Id, 

Am  Interest  op  inpants  supficient  reason. 

Where  the  rights  and  interests  of  children  in  an  estate  demand  protec- 
tion, that  is  sufficient  to  render  it  the  duty  of  the  surrogate  to  maKe  anv 
order  necessary  concerning  the  disposition  and  safety  of  an  estate.  It  fe 
his  duty  to  guard  agjiinst  the  probability  as  well  as  the  possibility  of  loss. 
Id, 

5.  Insurance  (Lipe)— Money  payable  to  widow  under  policy,  not  assets 
OP  estate — Code  Civil  Pro.,  §  2il7,  does  not  apply — Power  to 

ORDER  PAYMENT. 

Deceased  had  taken  out  a  policy  on  his  life.  The  amount  insured  was 
made  payable  *'  to  the  said  assured,  his  executors,  administrators  or  assigns 
♦  *  *  *  for  the  benefit  of  his  widow,  if  any."  The  monev  passed 
into  the  hands  of  the  executor.  Hdd,  upon  petuion  by  the  widow,  that 
the  provisions  of  Code  of  Civil  Procedure,  ^2717,  did  not  apply,  that  this 
was  not  a  claim  of  which  the  surrogate  could  order  payment.  Where 
there  is  a  beneficiary  named  in  the  policy,  the  insurance  money  is  not  an 
asset  of  the  estate;  it  belongs  to  the  beneficiary  (if  at  all),  not  by  virtue 
of  the  will  of  the  testator,  or  cf  any  administration  of  the  estate,  but  by  a 
contract  of  the  company  under  which  they  were  to  pay  it  to  the  benefici- 
ary. The  executors  in  such  case  take  the  money  as  trustets  for  the  bene- 
ficiary, but  they  are  not  trustees  under  the  will;  they  are  trustees  under 
the  policy.  Hence  they  are  in  no  sense  testamentary  trustees,  and  the  sur 
rogate  has  no  power  to  compel  them  to  pay  over  the  money.  Matter  of 
Vandmore  {^ni^.  Ct.) 713 

SWAMP  LANDS. 

1.  Drainage  of— ^  R.  S.  (7th  ed.),  2448  —  Construction  of  act  —  Suffi- 
ciency OF  petition. 

There  is  nothing  in  the  statute  requiring  the  petition  to  state  where  the 
proposed  drain  shall  start  from  or  where  it  shall  terminate,  or  that  it  shall 
specify  the  number  or  kind  of  drains  contemplated,  and  a  petition  is  not 
void  because  it  omits  to  show  these  facts.  It  is  sufficient  if  the  petitioners 
show  that  they  are  the  owner  or  owners  of  any  swamp,  bog,  meadow  or 
other  low  or  wet  lands,  and  that  such  drainage  is  necessary  for  the  public 
health.    Matter  of  Bechler,  etc.  {^w^.  Ci.) 486 
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2.  Notice  to  other  land  owners. 

The  statute  does  not  require  that  notice  should  be  riven  to  other  land 
owners,  who  may  be  affected  by  the  construction  of  a  ditch,  of  the  applica- 
tion to  the  court  for  the  appointment  of  the  commissioners.  Id, 

3.  How  proceedings  instituted— Who  to  be  appointed  commissioners. 

The  proceedings  are  instituted  by  the  presenting  of  the  petition  to  the 
court;  the  court,  if  satisfied  that  the  drainage  is  necessary,  apiK>ints  the 
commissioners,  who  are  required  to  be  freeholders,  residing  in  the  county 
or  counties  whcfein  the  lands  are  situated,  one  of  whom  shall  be  a  civil 
engineer  or  surveyor.  The  commissioners  are  selected  by  the  court.  The 
court  in  making  iis  selection  is  required  to  select  freeholders.  The  evidence 
is  req^uired  to  be  presented  to  the  court  before  the  appointment  is  made, 
showmg  who  are  or  who  are  not  freeholders:  but  the  court  must  ascertain 
and  determine  this  fact  in  its  own  way,  and  should  it  appoint  any  person 
not  a  freeholder,  the  appointment  would  be  set  aside  and  vacated  upon  no- 
tice when  the  fact  was  made  to  appear.    Id, 

L  Duties  of  commissioners. 

The  statute  requires  that  the  commissioners,  before  they  enter  upon  the 
duties  of  their  oftice,  shall  make  and  file  an  oath  to  the  effect  that  they  will 
faithfully  dischar^  the  duties  of  their  office  according  to  the  best  of  their 
knowledge  and  ability.  After  the  commissioners  have  taken  their  oath  of 
office,  it  becomes  their  duty  to  give  notice  to  the  petitioners,  and  all  parties 
named  in  the  petition,  of  the  time  when  they  will  proceed  to  view  the  lands 
and  determine  whether  it  is  necessary  that  a  ditch  or  other  channel  for  the 
free  passage  of  water  should  be  opened,  and  also  whether  it  is  necessary 
for  the  puulic  health  that  such  lands  should  be  drained.  All  parties  inter- 
ested are  then  given  the  right  to  be  heard.    Id, 

5.  Review  of  proceedings  of  commissioners— How  had. 

Under  the  statute  all  proceedings  under  the  commissioners  are  reviewed 
by  an  appeal  to  the  county  court.  Where  no  such  appeal  has  been  taken, 
the  proceedings  under  the  commissioners  will  not  be  reviewed  by  the 
supreme  court,  on  an  appeal  from  an  order  of  county  court  denying  motion 
to  set  aside  and  vacate  order  appointing  commissioners.    Id, 

TAXATION. 

1.  Exemption  from— Colleges  and  acadehib8— 1  R.  S.,  888,  §  4,  bubd.  8, 

AS  amended  by  Laws  of  1883,  chap.  897. 

The  statute,  1  R.  S.,  888,  §  4,  subd.  8,  as  amended  by  Laws  of  1888, 
chap.  897,  provides  that  "every  building  erected  for  the  use  of  a  college, 
incorporated  academy  or  other  seminary  of  learning,  and  in  actual  use  for 
either  of  said  purposes  *  »  *  and  the  several  lots  wherever  such  build- 
ings so  used  are  situated,"  shall  be  exempt  from  taxation.  Our  Lady  of 
Angels  v.  Baden^  etc,  (Sup.  Ct.) 8tf7 

2.  Purposes  for  which  the  lands  may  be  used  and  be  exempt. 

The  statute  imposes  no  qualification  of  the  purposes  for  which  the  lot  on 
which  the  buildings  are  situated  may  be  used,  nor  does  it  prescribe  the 
dimensions  of  the  lot,  but  a  reasonably  necessary  interpretation  requires 
that  the  lot  be  devoted  to  no  use  other  than  that  whicn  is  necessaiy  or 
fairly  incident  to  the  use  and  purposes  of  the  institution.    Id, 

8.  Limitations  as  to  extent  of  lands. 

The  dimensions  of  the  lot  must  be  governed  by  the  reasonable  and  proper 
uses  to  which  it  is  applied  rather  than  to  its  magnitude.  The  means  and 
opportunities  for  suitable  recreation  ;  nd  physical  exercise  may  properly  be 
provided  upon  the  premises  of  a  literary  institution  for  its  students.    Id, 

5.  Farm. 

\Vhen  part  of  the  grounds  upon  which  the  buildings  of  an  educational 
instit..tion  are  situated  are  used  for  farming  purposes,  this  part  is  exempt 
from  taxation  if  it  appears  that  the  farm  is  not  carried  on  as  a  means  of 
profit  as  distinguished  from  that  of  maintenance  of  the  institution,  but  for 
its  support  in  the  accomplishment  of  its  educational  purposes.    Id, 
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6.  Pbrsokal  taxes — No  dbhand  kecessaby  before  action  brought — 
CoNSOLroATioN  AcT  OP  1882,  §  868. 

In  an  action  under  section  868  of  the  Consolidation  Act  to  recover  ar- 
rears of  personal  taxes,  it  is  not  necessary  to  aver  that  a  demand  has  been 
made.    McLean  v.  Manhattan  Med,  Co,  (N.  Y.  Supr.  Ct.) 550 

TAXES  AND  ASSESSMENTS. 

1.  Monet  borrowed  on  governments  liable  to  taxation. 

Money  once  borrowed  is  the  absolute  propertv  of  the  borrower,  and  there 
is  no  law  exempting  money  from  taxation*  Money  borrowed  on  Qovem- 
ment  bonds  is  liaole  to  taxation.  Brown  v.  Assessors  of  Flushing  (Sup. 
Ct.) 148 

2.  Railroads— AssEssoBs— Rules  which  govern  them  in  making  assess- 

ments ON  RAILROADS. 
One  of  the  chief  factors  in  determining  the  value  of  a  rtilroad  for  the 

Surposes  of  assessments  is  the  earnings  of  the  company  or  its  capacity  to 
o  business  and  the  return  of  a  fair  equivalent  to  its  stockholders  for  the 
money  invested.  In  assessing  the  real  estate  of  a  railioad  corporation  the 
assessors  are  not  required  to  assess  it  as  an  isolated  piece  of  land,  but  each 
piece  of  property  is  to  be  estimated  in  connection  with  its  position,  its  inci- 
dents and  the  business  and  profits  to  be  derived  therefrom.  It  is  to  be 
regarded  as  part  and  parcel  of  the  whole  railroad,  and  the  whole  line  is  to 
be  taken  into  consideration,  its  capacity  for  earnings  and  its  expenses,  etc. , 
are  all  to  be  taken  into  account,  and  from  that,  among  other  things,  is  to 
be  evolved  the  proper  amount  which  should  be  ass^sed  upon  the  com- 
pany's property  in  each  town  through  which  the  line  passes.  People  v. 
ITtYcferCSup.Ct.) 159 

8.  Costs— When  assessors  required  to  pay— Laws  1886,  chap.  1,  §  6. 
Where,  as  in  this  case,  it  appears  that  the  true  rule  of  law  upon  which  a 
valuation  should  be  made,  and  the  facts  in  regard  to  a  specified  railroad 
company  as  to  its  earnings,  expenses,  its  bonded  indebtedness,  and  its 
failure  to  earn  any  dividends  were  all  before  the  asscFsors,  and  with  full 
knowledge  of  these  rules  of  law  applicable  thereto,  they  recklt  ssly  and 
willfully  refused  to  be  guided  by  such  evidence,  or  to  be  bound  by  such 
rules,  and  made  their  assessments  at  what  the  court  determines  to  be  an 
erroneous  and  outrajteous  valuation,  for  no  other  reason  than  that  it  is  in 
their  power,  in  the  first  instance,  to  thus  make  it,  they  will  be  required  to 
pay  costs  as  the  statute  permits.    Id. 

4.  When  assessment    for    constructing    sewers   void  —  New  Tore 

(City  op,). 

The  construction  of  sewers  in  a  city  street  is  an  independent  work  under 
the  charter.  Building  basins  and  drains  for  the  protection  of  the  roadway 
during  the  progress  of  grading  and  paving  the  street,  is  not  part  of  the 
work  of  sewering.  An  assessment  upon  adjacent  property  of  the  cost  of 
constructing  sewers  by  "  day's  work,'  after  the  charter  of  1873  went  into 
eflfect,  is  void.    Matter  of  Sacred  heart  (Sup.  Ct) 807 

5.  New  York  (city  of)— Changing  grade  of  street— Damages— Com- 

pensation FOR. 

It  is  inequitable  and  unjust  to  the  owners  of  property  fronthig  upon  a 
street  or  avenue,  to  change  its  grade  without  first  compensating  them  for 
the  damage  occasioned  by  the  diange.    Matter  of  Miller  (Sup.  Ct.)  . .  387 

6.  Worth  street— Laws  1874,  chap.  270— Laws  1852,  chap.  52. 

Any  damage  to  the  property  on  Worth  street,  New  York  city,  which  was 
caused  by  the  improvement  of  that  street  by  changing  its  grade,  under 
Laws  1874,  chapter  270,  should  be  allowed  for  to  the  owners  under  Laws 
1852,  chapter  52.  And  jt  was  proper  to  include  the  amount  allowed  for 
such  damages  in  the  as  essment  for  the  expenses  of  the  improvement.    Id, 

N.Y.  EEP.,V0L..nL        115 
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7.  New  York  (city  op)— Fourth  avenue  ncpRoyBMENT— Railroad  hot 

LIABLE   FOR. 

Where  a  writ  of  certiorari  issued  to  review  an  assessmeDt  made  to  defray 
the  expense  of  improving  and  paving  Fourth  avenue  in  New  York  city  on 
the  ground  that  a  portion  of  the  expenditure  for  the  improvement,  etc., 
should  have  been  assessed  against  the  property  of  the  railroad  company 
which  occupied  part  of  this  avenue  (below  the  surface,  as  provided  by  Laws 
1872,  chapter  602).  Held,  that  in  the  absence  of  proof  showing  that  the 
company  was  benefited  by  said  improvement,  it  was  not  liable  to  be  assessed 
for  any  portion  of  the  expense.  The  law  required  that  to  be  borne  by  the 
property  alone  benefited  by  the  pavement.  People  ex  rel.  Dillon,  tie.,  v. 
Giljn  (Sup.  Ct.)  858 

9.  Parks  on  said  avenue  not  liable  to  assessment. 

The  parks  constructed  upon  the  surface  of  the  wall  covering  the  railroad 
tunnel  were  not  such  property  as  could  be  made  to  bear  part  of  the  expense 
of  the  pavement.     Id. 

9.  New  York  (city  of)— Jurisdiction— Petition  of  frofbrtt  owners- 

Laws  1878,  CHAP.  835,  §  115. 

An  assessment  for  regulating  and  paving  a  street  in  New  York  city, 
although  v^d  on  i  s  face,  is,  nevertheless,  void  for  want  of  jurisdiction, 
if  not  based  upon  a  petition  of  a  majority  of  the  property  owners,  as  re- 
quired by  the  charter.  See  Laws  1878,  chap.  885,  g  115.  Jex  v.  Mayor, 
etc,  of  Mw  York  (Ct.  App.) 657 

10.  Illegal  tax— Action  to  recover  back— Laws  1874,  chap  812— Laws 
1858,  CHAP.  888. 

Laws  1874,  chap.  812,  amending  Laws  1858,  chap.  888,  which  declares 
that  no  suit,  etc.,  shall  be  commenced  for  the  vacation  of  any  assessment 
in  the  city  of  New  York,  and  which  confined  property  owners  *'to  their 
remedies  in^such  cases  to  the  proceedings  under  the  act  hereby  amended," 
only  applies  where  there  is  an  existing  len  created  by  the  assessment,  and 
did  not  t^e  away  all  remedy  to  recover  back  money  wrongfully  extorted 
under  an  illegal  assessment.    Id, 

11.  Vacating  assessment. 

An  assessment  having  been  imposed  without  jurisdiction,  it  is  not  essen- 
tial that  it  should  be  first  vacated  in  order  to  enable  a  person  to  recover 
back  the  money  paid  thereon.    Id. 

13.  Railroad  commissioners — Expenses  of,  assessed  on  railroad  bt 

ASSESSORS  and  COMPTROLLER— ThEIR  ACT  QUASI  JUDICIAL— LaWS  1882, 

CHAP  858,  §  18. 

By  Laws  1882,  chapter  858,  section  18,  the  comptroller  and  state  assess- 
ors are  to  assess  on  each  of  the  railroads  in  this  state  the  expenses  of  the 
railroad  commissioners.  The  assessment  is  to  be  one-half  in  proportion  to 
the  net  income  of  the  corporation  and  one-half  in  proportion  to  the  length 
of  the  main  track  or  tracks  of  the  road.  Held,  that  in  so  doing,  the  comp- 
troller and  assessors  act  in  a  quasi  judicial  character.  Pec^  ex  rel.  v. 
Chapin  {Sup.  Ct.) 728 

18.  Erroneous  assessment— Determination  may  be  modified— Restitu- 
tion MAY  BE  awarded. 

In  the  case  of  an  erroneous  assessment,  if  the  payments  have  been 
voluntarily  made  by  the  railroad,  restitution  may  be  awarded  and  the  de- 
termination modified,  as  in  an  appeal  from  a  judgment    Id, 

14.  Main  tracks— Meaning  of  the  words  used  in  the  statute. 

In  ascertaining  the  proportion  of  the  assessment  to  be  laid  on  each  road, 
as  directed  in  the  latter  part  of  the  section,  the  comparison  was  to  be  made 
between  the  aggregate  of  the  lengths  of  the  several  main  tracks  of  each 
Toad  and  not  merely  a  single  one.    Id, 

15.  Appeal  from  determination— Who  entitled  to  be  heard. 

On  an  argument  to  modifv  the  determination  made,  all  of  the  parties 
interested  were  entitled  to  be  heard.    Id. 
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16.  "Farming  lands"  in  the  city  of  Albany  under  Laws  1870,  chap. 

189.  AS  AMENDED   BY  LaWS  1877,  CHAP.  402. 

Prior  to  1870  the  lands  in  question  were  situated  in  that  portion  of  the 
town  of  Watervliet,  Albany  county,  which  were,  by  chapter  1&  of  the  Laws 
of  1870,  annexed  to  the  city  of  'Albany.  By  said  act,  as  amended  by 
chapter  401  of  the  Laws  of  1877,  it  is  provided  that  the  said  lands  i  nnexed 
"shall  not  be  liable  for  any  taxes,  assessments  and  charges  heretofore 
assessed,  levied  or  imposed  upon  the  city  of  Albany,  ♦  ♦  »  nor  shall 
the  farming  lands  lyine  within  said  district,  and  used  exclusively  as  such, 
be  assessed  at  a  valuation  greater  than  the  ai^scss^d  valuation  of 
similar  farming  lands  in  the  town  adjoining."  The  relators  herein 
have  owned  the  lands  in  question  since  prior  to  1870,  and  by 
all  their  leases  of  said  land  they  have  required  the  demised  prem- 
ises ''to  be  used  for  farming  purposes,  and  for  no  other  use  or  purpose 
whatever,"  and  the  land  has  been  so  used  by  the  lessee.  He  has  never 
sold,  or  attempted  to  sell,  any  portion  of  the  property  as  city  lots.  The 
city,  by  means  of  leg  1  proceed. nes  instituted  ur.der  the  provis  ons  of 
its  charter,  has  acquir.  d  title  to  the  lard  lying  in  tho^e  portions  of  ccrUin 
streets  which  run  through  relator's  land.  Held,  that  by  no  act  of  the 
relator's  has  the  character  of  the  land  been  changed,  and  the  city  did  not 
chanffc  it  by  acq|uiring  title  for  highway  purposes  to  some  ]  ortion  of  it  by 
which  a  separation  of  parcels  resulted.  That  the  assessors  erred  in  assess- 
ing the  land  in  question  as  city  lots.    People  v.  Weaver  (Sup.  Ct.)  . . .  7W 

TAX  SALES. 

Taxation— Sale— Comptroller— Mandamus— Cancelling  tax  bales. 

Where  the  state  comptroller  lias  refused  an  application  to  cancel  the  sale 
of  land  for  taxes  upon  the  ground  that  the  sale  was  regular,  he  cannot  1)t 
mandamus  be  required  to  reach  a  different  conclusu>n.  People  ex  ret. 
Equitable  lAfe  Ase,  Co,  v.  Cliapin  (Ct.  App.) , 9B 

TITLE. 

1.  Ejectment— Title  necessary  to  maintain. 

In  an  action  in  ejectment  plaintiff  must  depend  for  success  on  the  stren^ 
of  his  own  title,  not  on  the  weakness  of  his  adversary,  and  must  prove  nis 
right  to  immediate  posssession,  and  that  he  was  seized  or  possessed  of  the 
premises  in  question  within  twenty  years  before  the  commencement  of  (he 
action.    Doherty  v.  MateheU  &  Quinn  (N.  Y.  Supr.  Ct.) 617 

a.  Proof  necessary. 

The  mere  production  of  isolated  conveyances  as  proof  of  title,  without 
proof  of  possession,  is  not  enough.  In  addition  to  proper  title,  the  plaintiff 
must  show  also  possession  in  the  grantor  or  possession  accompanying  tbe 
deeds;  without  this  he  proves  nothing.    Id. 

8.  When  possession  will  be  presumed. 

But  where  it  is  found  or  conceded  that  a  party  named  has  title,  that  is 
sufficient.  His  possession  will  be  presumed,  and  the  occupation  by  any 
other  person  is  presumed  to  be  subordinate  to  the  legal  title,  unless  it 
appears  that  the  premises  have  been  held  adversely  twenty  years  before 
action  was  brought.    Id. 

4.  Adykrbe  possession. 

No  possession  can  be  deemed  adverse  to  a  party  who  has  not  at  the  time 
the  right  of  entry  and  possession.    Id. 

5.  Possession  under  a  tax  lease. 

1  ossession  and  claim  under  a  municipal  tax  lease  is  not  adverse  to  the 
claim  of  the  owner  in  fee.    Id.  • 

6.  Adverse  possession — Champerty — Code  Civ.  Pro.,  ^  878. 

In  1795  V.  R.  leased  to  P.  a  lot  of  ground  for  the  term  of  sixteen 
years  at  a  yearly  rent.  P.  took  possession  under  the  lease;  afterwards  S. 
came  into  possession,  and,  in  1851,  conveyed  to  his  son  E.  S.,  who  paid 
the  arrears  of  rent  in  fuU  to  1860.    In  March  of  that  year  he  conveyed  the 
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premises  by  quit  claim  deed  to  B. ;  the  deed  reciting  "  subject  to  the  rents 
and  covenants  and  conditions  reserved  in  the  original  lease  to  P."  In 
March,  1861,  B.  conveyed  a  parcel  of  said  premises  to  defendant  8.  by 
warranty  deed,  making  no  reference  to  rent  or  to  the  lease  to  P..  and  since 
then  S.  has  been  in  possession;  the  defendant  G.  occupying  with  him  at 
the  time  of  the  conmiencement  of  this  action.  Up  to  that  time,  February, 
1883,  S.  has  paid  no  rent,  and  none  has. until  now,  been  demanded  of  him. 
B.,  without  defendant's  knowledge  or  consent,  paid  all  arrears  in  rent  upon 
the  whole  of  the  premises  to  plaintiff,  July,  1883.  Plaintiff  acqmred  the 
interest  of  the  V  Rs.  in  the  premises  by  deed  February,  1882.  tieldy  that 
B.,  at  the  time  he  gave  the  warranty  deed  to  S.,  was  the  tenant  of  the 
V  Rs;  that  the  lease  to  P.  having  expired,  the  tenancy  was  from  year  to 
year  that  B.  could  convey  no  greater  estate  than  he  had,  and  that,  there- 
fore, he  conveyed  to  8.  a  tenancy  from  year  to  year.  That  the  possession 
of  8.  was,  therefore,  by  Code  Civ.  Pro.,  §  873,  the  possession  of  the  land- 
lord until  twenty  years  after  the  last  payment  of  rent  when  the  possession 
became  adverse.  That  the  conveyance  to  plaintiff  was  void  for  champerty, 
the  premises  being  held  under  a  title  adverse  to  that  of  the  vendor's  at  the 
time  of  the  conveyance.      Church  v.  Schoonmaker,  etc.  (8up.  Ct.). . . .  768 

TRADE  MARK. 

CJHSTSOT  be  acquired  IK  A  MECHANICAL  8TRUCTUBB. 

A  trade  mark  cannot  be  acquired  in  a  useful  mechanical  structure,  or 
in  a  part  of  a  manufactured  article.  So  held  in  the  case  of  a  portion  of  a 
sewing  machine  formed  like  the  letter  G.  WUeax  d;  Gibbe  v,  Kreuse  d 
JfwrpXy  (N.  Y.  C.  P.) 590 

TRUSTEES. 

1.  Testamentary— When  can  be  removed— Code  Crv.  Pro.,  §  2817. 

One  who  is  designated  by  a  will  as  testamentary  trustee,  but  who  has 
never  acted  as  such  or  formally  accepted  the  trust,  and  who  is  personally 
disqualified  or  incompetent  to  accept  it,  may  be  removed  by  the  surrogate 
under  the  authority  of  section  2817  of  the  Code  of  Civil  Procedure.  £iiate 
of  GkWert  {Sur,  CU) 208 

2.  When  bond  may  be  required  of  successor. 

When  a  decree  removing  a  sole  testamentary  trustee  designates  his  suc- 
cessor, the  surrogate  may  exact  a  bond  from  such  successor  or  may  refuse  to 
exact  it  in  his  discretion.    Id. 

8.  Who  entitled  to  notice  of  application. 

He  may  also  exercise  his  discretion  in  determining  the  persons  to  whom 
notice  shall  be  given  of  the  application  for  the  appointment  of  the  new 
trustee.    Id. 

4.  A  trustee  not  paying  money  enth'LEd  to  jail  liberties. 

The  enforcement  of  orders  and  decrees  directing  trustees  to  pay  over 
money,  is  by  an  execution  against  the  person  or  a  precept  of  comnutment 
which  would  entitle  the  party  to  the  benefit  of  Jail  lib  rdes.  Punishment 
as  for  a  contempt  cannot  be  inflicted  in  cases  where  an  execution  can 
issue,  viz.,  on  a  final  decree  for  a  sum  of  money.  Matter  of  Amerman,  etc. 
(Sup.  Ct.). 356 

TRUST  FUND. 

1.  Will — Life-tenant — Remainderman— Who  entitled  to  accretion  of 
trust  fund. 

Where  a  testator  provided  for  the  investment  of  a  certain  fixed  sum  **  in 
funded  stock  of  the  United  States,  or  of  the  state  of  New  York,  or  in  good 
bonds  and  mortgages  on  real  estate,"  with  direction  to  pay  "the  annual  in 
terest  income  and  dividends  thereof"  to  his  daughter,  G.,  during  her  life, 
and  upon  lier  death  to  divide  "principal  or  capital  sum  aforesaid"  among 
certain  persons.  Ileld,  that  the  surplus  or  increase  over  the  criminal  invest- 
ment resulting  on  the  sale  of  the  securities  by  the  trustee  alter  9ie  death  of 
the  life-tenant  belonged  to  the  remaindermen  and  not  to  the  representatives 
of  the  life-tenant.     Matter  of  Gerry  (Ct.  App.) 688 
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2.  Investment — Ratification  by  partieb  interested. 

Where  the  trustee  under  a  will  invested  part  of  the  fund  in  un::uthor- 
ized  securities  with  the  acquiescence  and  approval  of  the  life-tenant  and 
remaindennen,  the  earnings,  income  and  increase  of  said  securi  ies  would 
be  subject  to  the  same  rules  of  division  and  distribution  as  though  invested 
in  accordance  with  the  terms  of  the  will.    Id. 

UNDERTAKING. 

Replevin— Undertaking  by  defendant—Code  Civ.  Pro.,  §§  1G98,  1704. 
In  an  action  to  recover  chattels  the  affidavit  of  the  plaintiff  stated  only 
the  aggregate  value  of  tlie  chattels,  the  sheriff  replevied  only  a  part  of 
them.  Held,  that  the  undertaking  of  the  defendant  should  be  lor  the 
return  of  the  articles  actually  replevied.  The  plaintiff  cannot  by  stating 
the  aggregate  value  compel  the  defendant  to  give  an  undertaking  for  the 
return  of  all  the  chattels  where  a  part  only  Imve  been  replevied  by  the 
sheriff.    WeberY  ilfann^  (Sup.  Ct.) 177 

See  Summary  Proceedings,  1. 

UNITED  STATES  DISTRICT  COURTS. 

Power  to  stay  execution  in  state  courts— U.  S.  Rev.  Stat.,  §  5106. 
The  United  States  district  court,  acting  as  a  bankruptcy  court,-  has 
power  to  examine  into  the  validity  of  alleged  claims  upon  the  bankrupt's 
property  and  to  restrain  by  injunction  me  sale  and  disposition  thereof 
under  an  execution  issued  irom  a  state  court  during  the  pendency  of  the 
bankruptcy  proceedings.  Ansonia  B.  and  C.  Co.  v.  Conner  (Ct.  App.),  682 

WARRANTY. 

1.  Contract— Extension  op  time  under. 

Where  the  plaintiffs  contracted  to  construct  the  defendant's  cars  of  a 
specified  pattern  and  quality  at  a  date  fixed  by  the  terms  of  the  contract 
warranting  them  to  be  of  the  kind  and  quality  agreed  upon,  the  evidence 
upon  the  trial  showiiiff  that  certain  defects  in  the  constiuction  were  attri- 
butable to  the  fault  of  the  defendant,  and  that  the  time  for  the  completion 
of  the  cars  had  been  extended,  it  was  held,  that  in  cases  of  ex]  ress  war- 
ranty in  executory  as  well  as  executed  sales,  the  vendee  may  rely  upon  the 
breach  of  warranty  without  offering  to  rescind  the  sale  or  return  the  prop- 
erty or  even  giving  p.  ompt  notice  of  the  defect.  .  That  the  warranty  did 
not  cover  those  detects  apparent  to  the  defendant  when  he  accepted  the  cars, 
and  that  upon  completion  of  the  cars  within  the  extended  time,  the  plaint- 
iff was  entitled  to  Uie  compensation  agreed  upon.  Qilhert  Car  Manf.  Co. 
V.  if«»7i(Sup.  Ct.) 301 

2.  What  amounts  to. 

Where  the  vendor  of  a  horse  which  the  vendee  knew  that  he  had  had 
but  a  short  time,  when  asked  the  question  "  You  have  drove  him  single,  I 
suppose,  and  he  went  all  ri^ht?  "  answered,  **  Yes,  I  have."  This  answer 
being  true,  there  is  nothing  m  the  question  or  answer  that  indicates  any  in- 
tention on  the  part  of  the  vendor  to  warrant  the  future  conduct  of  the  horse. 
McMasterY.  Smith  {^M^.  Ct ) 481 

WATER  COURSE. 

1.  Diversion  op  water— When  liable  for. 

A  person  who  diverts  the  water  by  driven  wells  or  otherwise  after  it  has 
become  part  of  a  stream  or  watercourse  is  liable;  but  to  merely  intercept 
the  percolatinff  or  underground  water  does  not  render  him  liable.  The 
means  by  which  the  diversion  was  made  would  not  affect  the  question 
of  liability.     Van  Wycklen  v.  City  of  Brooklyn  (Sup.  Ct.) 149 

2.  EviDBNCE— Expert  testimony — Admissibility. 

The  question  whether  a  driven  well  diverted  water  from  a  stream  is  one  as 
to  which  expert  testim  ny  is  admissible.     Id, 
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WILL. 

1.  Lost  or  destroybd — ^Whkn  presumed  to  have  been  revoked. 

The  presumption  of  law  u  that  a  will  shown  to  have  been  in  the  cu8tod7 
of  the  deceased  and  not  subsequently  .ound  in  his  papers,  has  been  revoked 
by  him.  Where  it  is  claimed  that  the  will  was  destroyed,  it  is  not  enough 
to  show  tliat  there  was  oppo.tunity  for  wrong,  there  must  be  something 
tending  to  show  that  wrong  was  done.    Cotiyer  v.  Collyer  (Sup.  Ct.) . .  185 

2.  Undue  influence — Proof  o7. 

Where  a  will  was  not  unnatural  in  the  light  of  the  position  the  testator 
had  taken  in  previous  family  dissensions,  the  me.e  fact  tlrnt  there  was  op- 
portunity for  undue  influence  is  not  enough.  It  must  be  shown  that  such 
mfluence  was  actually  exercised.  The  facts  and  circumstances  must  tend 
to  establish  it  where  it  is  not  the  subje.  tof  direct  pro  f.  That  the  testator 
was  wrong  in  the  position  he  had  taken  in  said  dissensions  matters  not,  as 
he  was  the  judge  to  determine  his  course,  not  the  courts.  Matter  of  Smith 
(Sup.  Ct.) 137 

'8.  Testable  CAPACITY. 

Where  the  evidence  was  that  the  decedent  had  long  been  addicted  to  the 
use,  and  at  times  to  the  excessive  use,  of  intoxicating  liquors,  but  it  did 
not  appear  that  at  the  time  when  the  pai^r  purporting  to  be  h^r  will  re- 
ceived her  signature  she  was  under  the  immediate  influence  of  stimulants,  or 
that  from  habits  of  intemperance  or  from  any  other  cause  her  mental  or 
moral  faculties  had  become  so  impaired,  that  upon  the  day  this  ptiper  was 
executed,  she  was  unfit  to  make  or  execute  a  will.      Ilefd,  not  sufl^cient 

5 roof  that  decedent  was  not  on  that  day  possessed  of  testable  capacity. 
fatter  of  Hatten  (Sur.  Ct.) 213 

4.  Proof  of  dub  execution. 

.  It  is  not  necessary  in  all  cases  to  prove  that  a  will  was  read  over  to  the 
deceased,  or  that  it  was  drawn  from  instructions  given  by  her.  The  true 
doctrine  seems  to  be  that  it  is  a  circumstance  which  should  awaken  the  vigi- 
lance and  jealousy  of  the  court  to  watch  and  see  whether  by  some  means  or 
other  a  knowledge  of  the  contents  was  brought  home  to  the  deceased,  or  it 
was  shown  that  it  was  the  intention  of  the  deceased  to  make  such  a  disposi- 
tion of  her  property;  which  the  court  would  accept  as  sufficient  proof,  even 
though  the  drawer  of  that  will  took  a  considerable  benefit  under  it.  Id, 

5.  Facts  and  circumstances  which  go  to  establish  the  factum  of  a 

WILL. 

Where  as  in  this  case  the  instrument  in  question  is  written  in  a  very 
plain  hand,  is  all  upon  one  page  and  can  exisily  be  read  in  half  a  minute, 
containing  two  provisions,  only  one  of  which  is  dispositive,  and  by  that  one, 
which  occupied  less  than  nine  lines,  the  entire  estate  of  the  decedent  is  given 
to  her  cousins.  Held,  that  it  may  well  have  been  that  in  tlie  very  act  of 
subscribing  her  name  tlie  decedent  read  the  instrument  from  beginning 
to  end,  and  the  factum  of  this  will  is  duly  established.    Id 

t.  Undue  influence. 

That  S.,  one  of  the  legatees  and  G.,  the  husband  of  the  other,  were  pres- 
ent on  the  occasion  of  the  execution,  and  assiduous  in  bringing  it  about, 
Q.  suggesting  who  should  be  the  sub^ribing  witnesses  and  summoning  to 
decedent's  bedside  the  persons  who  acted  in  that  capacity,  the  decedent 
obtaining  tlie  will  from  the  hands  of  S.,  just  before  she  put  her  name  to 
it.  Held,  that  although  these  circumstances  would  lead  the  court  to 
closely  scrutinize  the  evidence  that  concerns  the  decedent's  capacity,  her 
appreciation  of  the  character  and  effect  of  her  acts,  and  the  reasonable- 
ness of  the  dinpositlon  which  she  is  claimed  to  have  made  of  her  estate, 
they  are  not  of  themselves  sufficient  to  invalidate  the  will.    Id. 

T.  Testamentary  disposition. 

The  right  of  testamentary  disposition  is  given  to  all  except  idiots,  infants 
and  persons  of  unsound  mind.  The  law  provides  for  the  manner  ci 
execution,  and  restricts  the  testators  power  of  disposition  in  respect  to 
trusts,  the  creation  of  future  estates,  accumulations  of  income,  charitable 
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bequests  aod  the  dower  of  the  widow,  otherwise  he  may  do  what  he 
wishes.    Matter  of  Ti'ocy  (^Mx,  Ct.) 239 

8.  Duty  of  court. 

Courts  cannot  interfere  to  regulate  the  disposition  of  property  after  the 
testator  is  in  his  grave.  They  are  not  created  for  such  purpose.'  It  is  the 
duty  of  tlie  court  to  give  effect  to  the  testator's  intention  wlien  ascertained, 
and  to  give  it  full  force  and  effect.  Every  person  who  disposes  of  prop- 
erty by  will  expects  and  is  entitled  to  that  right,  and  it  must  be  respected. 
Id. 

9.  Mental  incapacity— Intemperance. 

Persons  who  use  intoxicating  lic^uors  excessively  and  habitual  drunkards 
may  still  make  disposition  of  their  property  when  free  from  the  influence 
of  drink.  Proof  of  the  testator's  intemperate  habits  will  n<  t  defeat  his 
power  to  dispose  of  his  property  by  will  when  it  is  not  shown  that  they 
rendered  him  of  unsound  mind.   Id, 

10.  Extent  op  power  of  disposition  by. 

The  widow  or  husband  or  heir  at  law  and  next  of  kin,  while  entitled  to 
the  estate  of  the  deceased  under  the  laws  of  descent  and  distribution,  have 
no  vested  rights.  Th^y  are  only  entitled  to  what  he  wishes  to  give  them 
and  no  more.    Id. 

11.  Construction — Advancement. 

Where  a  testator  directed  that  "  all  money  or  indebtedness  which  shall 
appear  upon  any  inventory  or  ledger  or  books  of  account  kept  by  me. 
*  *  ♦  charged  as  due  to  me  from  any  or  either  of  my  children,  ♦  »  * 
and  as  an  outstanding  and  unsettled  account  at  the  time  of  my  decease," 
shall  be  considered  part  of  my  estate,  "and  a  discharge  from  such  in- 
debtedness by  my  executors  shall  be  deemed  and  taken  as  an  equivalent  to 
an  e  lual  amount  paid  such  *  *  *  children  on  account  of  *  *  * 
tlieir  sliaVe  "  under  my  will.  And  there  appeared  in  said  accounts  the  fol- 
lowing: "  Advanced  to  Frederick  Robert  (testator's  son)  on  account  of  his 
portion  of  my  estate,  »  »  ♦  which  is  to  be  charged  on  settlement  of 
my  estate,  *  »  *  |>0,000,"  and  "  paid  to  J.  H.  8.  for  the  house  and 
lot  *  *  *  which  I  have  given  my  daughter,  Mrs.  C,  *  *  *  as 
part  of  her  share  in  my  estate,  $50,000.  I  charge  the  amoimt  to  her,"  etc. 
Htld,  that  these  accounts  upon  the  testator's  books  are  clearly  within  the 
description  in  the  will.  That  in  and  of  themselves  these  entries  do  not 
become  operative  as  an  integral  part  of  the  will  without  proof  of  the  fact 
of  the  money  having  been  advanced  or  the  indebtedness  having  been 
created.    Matter  of  Sobeet  {^wp.  Ct.) 880 

12.  Same — Disposition  of  property— Intention  of  testator. 

The  administration  of  the  law  concerning  testa «  entary  disposition  of 
property  requires  that  where  the  intention  has  been  lawfully  expressed,  it 
shall  be  carried  into  effect  by  the  courts.    Id. 

13.  Powers  in — Common  jAvt  rule  abrogate— 1  R.  S.,  787,  §  126. 

A  codicil  to  the  will  of  a  testator  provides  as  follows:  **  I  do  hereby 
direct  that  my  said  daughters,  S.  E.  P.  and  A.  M.  P.,  named  in  my  said 
will,  shall  have  power  by  their  several  wills  heretofore  or  hereafter  duly 
made  and  executed  to  dispose  of,  devise  and  bequeath  the  share  of  my 
estate  devised  and  bequeathed  to  them  severally  in  and  by  my  said  will. 
And  to  that  end  I  direct  that  such  share  or  shares  shall  be  paid  over  by 
my  executor  to  the  executor  or  trustee  named  in  and  by  the  several  wills 
of  my  said  daughters  in  case  of  the  death  of  them  or  either  of  them  in  my 
lifetime  "  *  *  »  Subsequent  to  the  making  of  this  codicil,  and  prior 
to  the  death  of  the  testator,  his  daughter  S.  E.  P.  died,  disposing  of  her 
property  by  will,  but  using  no  words  referring  to  the  power  granted  by 
the  will.  Heldy  that  the  rule  of  the  common  law  requiring  affirmative  evi- 
dence in  a  will  of  intent  to  execute  by  it  a  power  of  appointment  for  its 
consummation,  has  been  abrogated  by  1  R.  8..  787,  §  126,  which  prescribes 
that  lands  embraced  in  a  power  to  devise  shall  pass  by  a  will  purporting 
to  convey  all  the  real  property  of  the  testator,  unless  Uie  intent  that  the 
will  sh^l  not  operate  as  an  execution  of  the  power,  shall  appear  expressly 
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or  by  necessary  implication,  and  that  this  rule  is  applicable  to  personal  as 
well  as  real  property.    Matter  of  Peff(vrd  (Sup.  Ct.) 434 

14.  When  operative— Vesting  of  rights. 

Though  the  power  expressed  in  the  will  did  not  become  effectual  as  such 
unto  the  death  of  the  testator,  and  at  the  time  of  the  daughter's  decease  the 
estate  of  the  testator  formed  no  part  of  her  property,  and  her  will  was  in- 
effectual to  vest  as  of  that  time  any  right  to  it  m  her  legatees,  yet  the 
operation  of  its  provisions  became  effectual  upon  his  death  to  vest  rights 
which  were  inchoate  at  the  time  of  the  daughter's  death.    Id, 

15.  Construction. 

The  execution  of  the  power  not  being  dependent  upon  the  actual  intent 
in  fact  of  the  donee  at  the  time  of  making  her  will,  but  only  on  the  suflS- 
ciency  of  its  provisions  to  carry  the  property  and  permit  her  executor  to 
dispose  of  or  distribute  it,  the  words  "my  property,"  used  by  the 
daughter  in  her  will,  cannot  fairly  be  treated  as  words  of  limitation  to 
property  the  title  to  which  was  vested  in  her  at  the  time  of  the  decease, 
but  embraced  all  which  she  then  or  in  any  future  event  had  the  right  to 
dispose  of  by  her  will.    Id. 

16.  Life  tenant — Remainderman — ^Who  entitled  to  accretion  of  trust 

FUND. 

Where  a  testator  provided  for  the  investment  of  a  certain  fixed  sum  **  in 
funded  stock  of  the  United  States,  or  of  the  state  of  New  York,  or  in  good 
bonds  and  mortgages  on  real  estate,"  with  direction  to  pay  **  the  annual  in- 
terest income  and  dividends  thereof"  to  his  daughter,  G.,  during  her  life, 
and  upon  her  death  to  divide  "  principal  or  capital  sum  aforesaid  "  among 
certain  persons.  Hdd,  that  the  surplus  or  increase  over  the  original  invest- 
ment resulting  on  the  sale  of  the  securities  by  the  trustee  after  the  death  of 
the  life-tenant  belonged  to  the  remaindermen  and  not  to  the  r^resentatives 
of  the  life-tenant.    MaUer  of  Oerry  (Ci.  k^i^.) 688 

17.  Trust  funds — Investment — Ratification  by  parties  interested. 

Where  the  trustee  under  a  will  invested  part  of  the  fund  in  unauthor- 
ized securities  with  the  acquiescence  and  approval  of  the  life-  tenant  and 
remaindermen,  the  earnings,  income  and  increase  of  said  securities  would 
be  subject  to  the  same  rules  of  division  and  distribution  as  though  invested 
in  accordance  with  the  terms  of  the  will.    Id. 

18.  Construction  of  clause  in. 

A  testator  after,  among  other  things,  giving  a  legacy  to  his  daughter  B., 
gave  all  the  residue,  **  after  the  payment  of  my  debts  and  legacies  afore- 
said, to  my  three  sons,  share  and  share  alike.  After  the  payment  of  the 
legacies  above  mentioned,  and  which  legacies  I  hereby  make  a  lien  on  all 
my  real  and  personal  estate,  until  paid  and  satisfied."  By  the  will  he  made 
his  three  sons  executors,  bat  thejr  refused  to  qualify  11  Id,  thnt  the  re- 
siduary legatee,  by  accepting  their  interest  under  the  will,  did  not  become 
personally  liable  for  the  payment  of  the  legacy  to  B.  (Learned,  P.  J., 
dissenting.)    Quackenbush  v.  Quackenbush  (Sup.  Ct.) 755 

19.  Parties  taking  property  disposed  of  by  will,  in  violation  of  the 
terms  of,  are  wrongdoers. 

Held,  that  the  personal  property  was  the  primary  fund  for  the  payment 
of  the  legacv;  that  the  portion  thereof  necessary  for  such  pajrment  could 
only  properly  come  into  the  hands  of  the  sons  as  executors,  and  that  not 
qualiiying  as  such,  they  took  it  merely  as  wrongdoers;  that  as  such,  they 
were  not  liable  under  the  will  for  the  payment  of  the  legacy.    Id. 

20.  Ordinarily  the  legal  remedy  is  an  action  by  administrator  AGAmaT 
wrongdoers. 

Ordinarily  an  administrator  might  be  appointed,  and  the  whole  value  of 
the  personal  property  recovered  from  the  wrongdoers,  but  in  the  present 
case  such  an  action  would  be  barred  by  lapse  of  time.    Id. 

21.  Lien  on  real  estate  created  by  the  will— Duration  of. 

Held,  That  there  having  been  no  judicial  settlement  of  an  administrator's 
accoimt,  B's  right  of  action  against  the  administrator  for  his  legacy  is  not 
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liarred,  and  by  the  express  terms  of  the  will  the  lien  of  the  legacy  upon 
the  real  estate  exists  so  long  as  his  rights  to  enforce  payment  of  the  legacy 
.   exists.    Id. 

22.  Equitablb  bembdt— When  btatutb  of  limitationb  beginb  to  run 

AGAINST. 

Eeid,  That  the  enforcement  of  the  lien  against  the  real  estate  was  an 
equitable  remedy  and  that  the  statute  of  limitations  did  not  begin  to  mn. 
against  it  until  the  legal  remedy  became  unav^Hng. 

28.   RiOHTS  OP  GRANTEE  OF  RESIDUARY  LEGATEES — Of  GRANTEE  OF  LIENOR. 

Held,  That  a  grantee  of  the  residuary  legatees  took  the  real  estate  sub- 
ject to  this  lien,  and  that  the  right  of  B.  was  a  proper  subject  of  sale.   Id. 

WITNESS. 

1.  Marriage  and  divorce— Husband  and  wife— Competency  of  hub- 

band  OR  WIPE  AS  A  WITNESS— Code  Civ.  Pro.,  §  831. 

The  provisions  of  section  831,  Code  Civil  Procediu'e,  which  renders  a 
husband  or  a  wife  incompetent  as  a  witness  against  the  other  upon  the 
trial  of  an  action  founded  on  adultery,  do  not  aSect  their  competency  as  a 
witness  in  the  other's  favot.  Either  are  competent  in  favor  of  the  other. 
Bailey  Y.  Bailey  (Sup.  Ct.).^ 132 

2.  Supplementary  proceedings— Gambling — Judgment  debtor  may  be 

required  to  btate  when  and  where  he  lost  money  by  gambling, 
and  names  of  winners — privileged  witnesses —code  civ.  pro.. 
§  2460. 

A  judgment  debtor  who  loses  money  at  gambling  or  other  games  of 
chance  may,  on  supplementary  proceedings,  be  required  to  state  when  and 
where  he  lost  his  money,  with  the  jiames  of  the  winners,  so  that  the 
receiver  to  be  appointed  may  sue  for  and  recover  the  same  back  for  the 
benefit  of  judgment  creditors.  The  privilege  of  witnesses  in  such  case  is 
removed  by  section  2460  cf  Code  of  Civil  Procedure,  and  the  protection  of 
the  law  takes  its  place.    SteiriMrt  v.  Fa/rreU  (City  Ct.  N.  Y.) 292 

8.  Evidence — Action  on  written  agreement  with  a  party  since  de- 
ceased— Testimony  of  plaintiff — Code  Crv.  Pro.,  §  829. 

An  agreement  between  the  original  plaintiff  in  this  action  and  the  defend- 
ant's decedent  contained  mutual  covenants  for  the  enforcement  of  those  on 
the  part  of  the  deceased  and  for  an  account.  This  action  was  brought 
against  his  administrator.  On  the  trial  the  original  plaintiff  was  examined 
in  his  own  behalf  for  the  purpose  of  proving  the  execution  and  delivery  of 
the  instrument  An  objection  was  taken  to  the  testimony,  as  it  involved  a 
personal  transaction  or  communication  between  the  witness  and  the  de- 
ceased. Heldf  that  the  testimony  was  incompetent  within  the  provisions  of 
Code  of  Civil  Procedure,  §  829,  forbiding  an  examination  of  a  person  in- 
.  terested  in  the  event  of  an  action  agjainst  the  executor  or  admimstrator  or 
survivor  of  a  deceased  party  concerning  a  personal  transaction  or  communi- 
cation between  the  witness  and  the  deceased  person.  Chaffee  v.  Ooddard 
(Sup.Ct.) 386 

4.  Tbbitmony  as  to  handwriting— Party  cannot  impeach  the  compe- 
tency OF  his  witness  to  speak  on  matters  as  to  which  he  has  ex- 
amined HIM. 

In  an  action  to  set  aside  a  judgment  in  a  foreclosure  obtained  by  the  de- 
ceased, as  assignee  of  the  mortgage,  against  the  appellants  and  others  on 
the  ground  of  fraud,  the  act  of  fraud  complained  of  was  the  production 
and  reading  in  evidence  of  the  assignment  of  the  mortgage  to  the  plain- 
tiff, with  an  unauthorized  alteration  as  to  the  date  of  the  assignment  and 
'  the  date  of  the  certificate  of  acknowledgment  attached  thereto.  A  witness 
having  testified  that  the  date  of  the  assignment  appeared  to  be  chan^, 
and  having  given  the  particulars  of  the  alteration  on  his  cross-examma- 
tion,  he  was  asked  if  all  the  alterations  were  in  the  same  handwriting. 
Upon  the  objection  of  the  plaintiff  on  the  ground  that  the  witness  hmi 
not  been  shown  to  be  competent  to  speak  on  ue  subject,  it  was  held  that 
the  plaintiff  had,  by  his  own  examination  of  the  witness  on  the  same 
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subject,  endorsed  his  competency  to  express  an  opinion.    Eiwdl  y.  Jfon- 
wcmng  (Sup.  Ct.) 454 

5.  Actions  against  an  administrator— Plaintifp  cannot  testify  as  to 

PERSONAL  transactions  WITH  THE  DECEASED — CODE  ClT.   PrO.,  §  829- 

The  plaintiff  produced  on  the  trial  a  writing  in  form,  an  assignment  of 
the  mortgage  which  purported  to  be  executed  by  the  deceased,  and,  as  a 
witness,  testified  that  he  Knew  the  handwriting  of  the  signatxire  of  the 
assignment.  He  was  asked  whether  he  saw  the  instrument  signed,  and 
upon  a  general  objection  to  this  as  incompetent:  Held,  incompetent  as  in- 
volving a  personal  transaction  between  hiinself  and  the  deceased.    Id, 

6  Appeal — Exclusion  of  etidence  on  general  objection. 

Where  evidence  is  excluded  upon  a  general  objection  the  ruling  will  be 
upheld  upon  appeal  if  any  ground  in  fact  existed  for  the  exclusion  of  the 
evidence,  and  the  same  had  been  previously  disclosed  on  the  trial,  and  it 
will  be  assumed  in  tiie  absence  of  any  request  on  the  part  of  the  opposing 
counsel,  or  the  court,  to  make  the  objection  more  definite,  that  it  was 
understood  that  the  ruling  was  placed  upon  the  right  ground.    Id. 

I.  Executors — Witness  —  Compbtenct — Will  —  Probate — Legatee — 

Code  Civ.  Pro.  %  829. 

An  executor  who  was  also  named  as  a  legatee  in  the  will,  as  proponent, 
of  said  will  put  in  evidence  a  release,  under  seal,  to  the  admimstrator  of 
his  interest  as  legatee  under  the  will,  Heid,  that  he  was  a  competent  wit- 
ness to  prove  personal  conversations  and  transactions  had  by  him  with  the 
testator  at  the  time  of  the  preparation  of  said  will  in  relation  to  its  contents 
and  execution.  The  release  extinguished  his  interest  as  legatee,  which 
went  to  the  residuum  to  be  distributed  imder  the  will.  Matter  of  WiUon 
(Ct.  App.) 618 

8.  Commissions  as  executor  does  not  render  him  incompetent. 

The  witness  was  not  rendered  incompetent  to  testify  to  such  transactions 
by  reason  of  being  a  party  to  the  procewiing  or  as  bemg  interes:ed  by  way 
'  of  commissions  as  an  executor.    Id. 

9.  What  inquiries  allowed  for  thb  purpose  of  discreditino. 

It  is  not  competent  to  inquire  into  charges  and  accusations,  or  even  in- 
dictments, for  the  purpose  of  discrediting  a  witness,  but  it 'is  competent 
to  inquire  of  a  witness  as  to  his  past  conduct.  T<iger  v.  Peraon,  (Sup. 
Ct) 724 

10.  Incompetent  question. 

Witness  wa^  asked,  ,'*  Have  you  ever  been  sued  for  assault  and  battery  t 
Heldj  that  the  question  was  incompetent,  and  was  not  justified  by  the  de- 
vel  pment  of  the  fact  that  a  recovery  was  had  against  him.  The  inquiry 
must  be  to  the  specific  act  of  the  witness,  and  not  as  to  the  success  of 
litigations  against  him.    Id, 

II.  Experts— HANDWRiTiNa— Proof  of  by  comparison  with  specxkens — 
Opinion  of  experts  only  competent. 

One  of  the  questions  involved  was  whether  the  signature  to  a  certain 
deed  was  that  of  J.  C.  A  note  which  was  proved  to  have  been  signed  and 
endorsed  by  J.  C,  was  produced,  and  a  witness  who  was  not  shown  to  be 
an  expert,  was  directed  to  look  at  the  signature  and  endorsement  of  the 
note;  she  was  then  asked  by  plaintiff's  counsel:  *' Assuming  those  to  be 
the  genuine  signatures  of  J.  C,  is  that  the  signature  of  J.  C.  on  the  deed 
I  show  you."  Held,  that  previous  to  Laws  1880,  chapter  86,  it  had  been 
competent  for  experts  to  compare  the  disputed  writing  with  genuine  speci- 
mens which  had  been  lawfully  given  in  evidence  on  the  trial  for  other 
purposes,  but  it  had  not  been  competent  to  introduce  genuine  specimens 
merely  for  comparison;  this  statute  permits  their  intr(3uction  merely  for 
comparison.  Opinions,  however,  are  to  be  given  by  experts  only  on  hand- 
writmg  as  on  any  other  question.     McKay  v.  Lasher  (Sup.  Ct.) 726 

13.  Impeaching. 

The  alleged  deed  of  J.  C.  had  been  proved  by  the  subscribing  witness, 
J.  C.  L.,  before  a  notary  public,  and  was  given  in  evidence  with  such 
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pi«Xjf  07  the  defendants  Plaintiff  gave  in  evidence  against  defendant's 
objections,  statements  made  by  J.  C.  L.  to  a  witness  tliat  lie  did  not  have 
anything  to  do  with  this  transaction  of  J.  C.  and  others  of  like  nature  to 
throw  discredit  upon  the  proof  of  the  deed.  Held,  that  assuming  that  J. 
C.  L  was  practically  a  witness  for  the  defendants,  whicli  was  tlie  view 
most  favorable  to  sustaining  the  admissibility  of  their  evidence,  yet  the 
difiicultv  remained  that  to  impeach  a  witness  in  this  manner,  he  must  first 
be  asked  whether  he  made  the  alleged  contradictory  statements.    Id, 

18.  Cross-examination— Questions  to  impair  credit— What  allowed — 
As  TO  arrest,  not  allowable. 

On  cross-examination  a  witness  testified  that  he  had  been  arrested.  To 
the  question  on  what  charge  he  had  been  arrested,  defendants  objected. 
The  ev.deuce  was  offered  with  reference  to  the  character  of  th*^  witness. 
Held,  that  on  cross-examination  specific  acts,  within  the  discretion  of  the 
court,  may  be  inquired  into  to  impair  the  moral  character  of  the  witness, 
but  that  accusations  cannot.  That  an  arrest  is  only  an  accusation.  That 
the  admission  of  the  question  respecting  the  anest  did  not  prevent  the 
defendants  from  objecting  to  further  irrelevant  testimony.  Smith  v. 
Mulford  (Sup.  Ct.) 790 

14.  Evidence — Witness — When  testimony  op  a  deceased  witness  given 
in  another  trial  of  action  may  be  read  in  evidence— code  civ. 
Pro.,  §§  829-830. 

Where,  in  an  action  to  collect  the  balance  of  a  mortgage,  the  testimony 
of  C.  D.,  then  deceased,  which  he  had  given  in  an  aUion  in  which  one  T. 
was  plaintiff,  and  Nelson,  Talcott  and  Joel  B.  Morehouse  were  defendants 
(said  three  defendants  beinf  parties  to  this  action)  was  read  in  evidence 
against  the  objection  of  Joel  B.,  the  issues  framed  by  the  pleading  not 
being  precisely  the  same,  but  under  the  issues  in  each  action  the  point  in 
issue  touched  by  C.  D.'s  testimony  being  the  same.  Held,  that  where  the 
parties  are  the  same  or  in  privity,  and  the  issues  or  the  point  in  issue  the 
same,  such  evidence  is  admissible.    Morehouse  v.  MoreJumse  (Sup.Ct.)  790 

15.  When  admitted,  if  parties  not  identical. 

Although  the  parties  are  not  quite  the  same,  if  the  subject-matter  to  be 
now  established  is  the  same  against  the  party  against  whom  the  testimony 
is  offered,  as  upon  a  former  trial,  and  was  of  as  much  importance  to  that 
issue  as  it  is  to  this,  the  witness  being  dead,  the  testimony  taken  in  such 
other  action  will  be  admitted.    Id, 

16.  When  testimony  given  on  a  former  trial  can  bb  bead  under 
Code  Civ.  Pro.,  §  830. 

The  testimony  of  the  plaintiff  herein  given  on  a  former  trial  of  this 
action  (Joel  B..  one  of  the  defendants,  having  become  n/n  compos  mentis 
and  having  been  placed  under  a  committee  since  the  former  trial  and  the 
action  having  l)een  continued  against  his  committee)  was  properly  received 
under  Code  Civ.  Pro..  §  880.    Id, 

See  Corporation,  1. 
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Ante  page  187,  twenty-seventh  line,  for  *'  suflftcient"  read  "  tnmiffleient.'* 

898,  seventh  line  from  bottom,  for  "Code  Crim.   Pro."  read 

"  Bmal  Code," 
404,  fourteenth  line,  for  "  $5,500"  read  "  $8,600." 
687,  seventh  Une  frox.  bottom,  for  "Wherein"  read  *'  Wherein 
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